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PREFACE 

This is the twenty-ninth volume of issuances (1 - 558) of the Nuclear 
Regulatory Commission and its Atomic Safety and Licensing Appeal 
Boards, Atomic Safety and Licensing Boards, and Administrative Law 
Judges. It covers the period from January 1, 1989 to June 30, 1989. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members 
conduct adjudicatory hearings on applications to construct and operate 
nuclear power plants and related facilities and issue initial decisions which, 
subject to internal review and appellate procedures, become the final 
Commission action with respect to those applications. Boards are drawn 
from the Atomic Safety and Licensing Board Panel, comprised of lawyers, 
nuclear physicists and engineers, environmentalists, chemists, and 
economists. The Atomic Energy Commission first established Licensing 
Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic 
Safety and Licensing Appeal Boards to exercise the authority and perform 
the review functions which would otherwise have been exercised and 
performed by the Commission in facility licensing proceedings. In 1972, that 
Commission created an Appeal Panel, from which are drawn the Appeal 
Boards assigned to each licensing proceeding. The functions performed by 
both Appeal Boards and Licensing Boards were transferred to the Nuclear 
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal 
Boards represent the final level in the administrative adjudicatory process to 
which parties may appeal. Parties, however, are permitted to seek discre­
tioiiiuy Commission review of certain board- rulings. The CommIssion also 
may decide to review, on its own motion, various decisions or actions of 
Appeal Boards. 

- the Commission also has Administrative Law Judges appointed pur­
suant to the Administrative Procedure Act, who preside over proceedings as 
directed by the Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances 
is a final compilation of the monthly issuances. It includes all of the legal 
precedents for the agency within a six-month period. Any opinions, deci­
sions, denials, memoranda and orders of the Commission inadvertently 
omitted from the monthly softbounds and any corrections submitted by the 
NRC legal staff to the printed softbound issuances are contained in the 
hardbound edition. Cross references in the text and indexes are to the NRC I 
page numbers which are the same as the page numbers in this publication. 

Issuances are referred to as follows: Commission--CL!, Atomic Safety 
and Licensing Appeal Boards-ALAB, Atomic Safety and Licensing 
Boards--LBP, Administrative Law Judges--ALJ, Directors' Decisions--DD, 
and Denial of Petitions for Rulemaking--DPRM. 

The summaries and headnotes preceding the opinions reported herein are 
not to be deemed a part of those opinions or to have any independent legal 
significance. 
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Cite as 29 NRC 1 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-909 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

AdmInistrative Judges: 

Alan S. Rosenthal, Chairman 
Thomas S. Moore 
Howard A. Wilber 

Docket Nos. SQ-443-0L-1 
S0-444-0L-1 

(On site Emergency PlannIng 
and Safety Issues) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, sf sl. 

(Seabrook Station, Units 1 
and 2) January 17, 1989 

In the absence of an appeal from a Licensing Board's grant of the applicants' 
motion for summary disposition on an issue relating to the environmental 
qualification of a particular coaxial cable used principally for data transmission 
in the Seabrook facility's computer system, LBP-88-31, 28 NRC 652, the Appeal 
Board conducts a sua sponte review of that decision and affirms it. 

RULES OF PRACTICE: SUA SPONTE REVIEW 

It is appeal board practice to review on its own initiative any unappcaled 
licensing board decision that finally disposes of significant safety or environ­
mental issues. 
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MEMORANDUM AND ORDER 

We have before us once again the issue of the environmental qualification 
of the ROS8 coaxial cable used for data transmission in the Seabrook nuclear 
power facility's computer system and certain other purposes.1 Following our 
most recent remand of that issue to the Licensing Board in ALAB-891,l the 
applicants filed a motion for summary disposition of the issue in their favor. In 
a December 7, 1988 memorandum and order, the Licensing Board granted the 
motion, which had becn supported by the NRC staff but opposed by the New 
England Coalition on Nuclear Pollution (the intervenor that had raised the issue 
in the first instance).3 

Despite its position bclow, the Coalition has not appealed the December 
7 memorandum and order.4 Accordingly, in conformity with our established 
practice in such circumstances, we have reviewed it on our initiative. That 
review has disclosed no error requiring corrective action. Because we are 
in essential agreemcnt with not only the result but also the reasoning of the 
Licensing Board's published opinion, a lengthy discussion of the matter is 
unnecessary and we therefore confine ourselves to these brief observations. 

From the outset, the applicants have maintained that the environmental 
qualification of the RG58 cable - i.e., its ability to continue to perform its 
intended function for such period after an accident as might be necessary5 - was 
demonstrated by the results of tests performed on RG59 coaxial cable supplied 
by the same vendor (the International Telephone and Telegraph Corporation). 
Although on the prior occasions that this issue was under scrutiny, we determined 
that the record did not support the thesis that the ROS8 and R059 cables were 
sufficiently similar to warrant the environmental qualification of the former 
on the basis of the testing of the latter, the applicants' motion for summary 
disposition advanced it anew. But the motion went beyond that claim and rested 
on two additional assertions: (1) the ROS8 cable has now undergone testing and 
has been found environmentally qualified, and (2) despite this development, the 

1 We were initially led to understand thlt the cable would be used solely in the computer .yllcm. More recc:ntly, 
however, we were given !e&son to believe thlt IOIlIC of the cable would be put to usc outside of thlt lyIIcm. SCI 
ALAB-896, 28 NRC T1. 29 n.2 (1988). 
127 NRC 341 (1988). ALAB-891 deuils the history of the extended litig.tion of the issue and thaI hinory need 
not be rehearsed here. 
3 SCI LBP-88-3I, 28 NRC 652-
4 In I January 3, 1989 order (unpub1ishcd), we concluded that, because it disposed of the list remaining nfcty 
issue before it in thia operating license proceeding, the licensing Board' •• ction wu immedi.tely .ppeallble 
under the test act forth in Tokdo EdisOll Co. (D.viI-Besse Nuclear Po""'t" Sution), ALAB-300, 2 NRC 752, 758 
(1975). Inlsmuch IS it has not .oughl =onsidcrstion of thll conclusion, we infer thaI the Coalition made I 

conscious decision not to p1lm1e the cable matter further. 
'Su 10 C.F.R. 150.49; 10 C.F.R. Part SO, Appendix A, General Design Crilerion 4. 
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applicants have substituted RGS9 cable for all of the RGSS cable that, because 
of its particular location, required environmental qualification. 

In granting the summary disposition motion, the Licensing Board relied 
exclusively on these assertions - i.e., it did not pass upon the applicants' 
renewal of their insistence that, for present purposes, any differences between 
the RGS9 and RGSS cables are of no moment. We think that course was a 
wise one. fur, in common with the Licensing Board, we are satisfied that the 
affidavits and analyses offered in support of the motion sufficiently demonstrate 
both the environmental qualification of the RGSS cable on the basis of the testing 
of that cable and the substitution of RGS9 cable to the extent relevant here. Yet 
it would have sufficed had the applicants established either one of those factors. 

The fact that RG59 cable has now replaced the RG5S cable does, however, 
give rise to a possible concern. The record discloses that, in the event of 
an accident, the substituted RGS9 cable will not perform a safety-related (i.e., 
accident-mitigation) function. Rather, its sole responsibility will be to remain 
intact to the extent necessary to ensure that it will not impede the performance 
of other components that are involved in accident mitigation.6 The record 
additionally reveals that a color-coding system is to be employed to provide a 
ready differentiation between cable that has a safety-related function and cable 
that does not.7 This being so, we expected to find some indication in the papers 
accompanying the summary disposition motion that the substituted RGS9 cable 
has a color tracing in its jacket that reflects that it does not possess a safety­
related function. Our search for that indication, however, has proved unavailing. 

This consideration does not affect our ability to affirm the result below. 
fur that purpose, it is enough that the environmental qualification of the RG59 
cable - i.e., its ability (when substituted for the ROSS cable) to avoid impeding 
the performance of components with accident-mitigation functions - is not in 
question. Rather. we have noted the uncertainty with respect to observance of 
the color-coding scheme only because we have been given reason to believe that 
the scheme has practical significance in the operation and maintenance of the 
facility.' Accordingly, the staff should ensure that it has in fact been observed 
with respect to the substituted RGS9 cable. 

6 Su Memorandum in Support oC Applicants' Motion Cor Summary Disposition oC NECNP Contention 1.B.2 (RO­
SS Coaxial Cable) (September 9. 1988). Aflichvit or Richard Bc:rgenxI (hereinafter. "Bergeron Aflichvitj. In 
ALAB-891. we nOled lhat, as it then existed, the record did not adequately demonstrate lhat Cact with .... ard to 
the ROSS cable. Xl NRC at 349-51. 
7 Su Bergeron Aflichvit at 2·3. As the affidavit reflects. the Final Safety AnalysiJ Report (FSAR) Cor the Seabrook 
Cacility commits the applicants to USC the co1or-coding IYstem. 
8 S •• p. 8.3-53 oC the FSAR excerpt that was one oC the anaehments to the Bergeron AflidaviL 
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The Licensing Board's December 7, 1988 memorandum and order, LBP-88-
31,28 NRC 652, is affirmed. 

It is so ORDERED. 

4 

FOR TIIE APPEAL BOARD 

Eleanor E. Hagins 
Secretary to the 

Appeal Board 



Cite as 29 NRC 5 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstratIve Judges: 

John H Frye, III, Chairman 
Dr. Oscar H. ParIs 
FrederIck J. Shon 

LBP-89·1 

In the Matter of Docket No. 50·322·0L·5R 
(ASLBP No. 89·581.Q1·0L.SR) 

(EP ExercIse) 

LONG ISLAND UGHTING 
COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) January 3, 1989 

Applying the standards set out in this proceeding in ALAB·903, 28 NRC 
499 (1988), the Licensing Board accepts for litigation portions of five (out of a 
total of twenty) contentions advanced with respect to the 1988 exercise of the 
Applicant's offsite emergency plan for the Shoreham Station which adequately 
allege a failure in an essential plan element requiring significant plan revisions 
to correcL The Licensing Board denies contentions that allege facts that do 
not materially differ from those found not to constitute a fundamental flaw in 
the litigation of lhe 1986 exercise and admits those alleging facts lhat do not 
materially differ from those found to constitute a fundamental flaw in lhe earlier 
litigation. 

RULES OF PRACTICE: CERTIFICATION OF RULING 

Because litigation of offsite emergency plan exercises must be completed 
in 2 years following the exercise, an appellate decision that follows an initial 
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decision and reverses the denial of a contention would leave little if any time to 
hear and decide that contention. Therefore, the Licensing Board concludes that 
deferring appeals of its rulings on contentions could affect the proceeding in a 
pervasive or unusual manner and certifies those rulings to the Appeal Board. 

EMERGENCY PLANS: EXERCISES (pARTICIPATION IN) 

Rlotnote 4 to 10 C.F.R. Part SO, Appendix E, , IV.F.l defines the scope of 
the "full-participation exercise" that is required prior to full-power operation 
of a reactor as one in which "appropriate offsite local and State authorities 
and licensee personnel" participate. It does not require the participation of 
organizations such as the American National Red Cross, the U.S. Departments 
of Commerce and Agriculture, the Federal Aviation Administration, and the 
Long Island Rail Road. 

RULES OF PRACTICE: CONSOLIDATION OF CONTENTIONS 

It is inappropriate to consolidate an otherwise inadmissible contention with 
one that is admissible if to do so would require an applicant to mount a defense 
that is substantially different or expanded from that wbich is required by the 
admitted contention. 

MEMORANDUM AND ORDER 
(Ruling on Contentions) 

INTRODUCTION 

Following an exercise of the LILCO emergency plan for the Shoreham 
Station held in February 1986, the Commission directed that a licensing board 
be. appointed to hear any acceptable contentions that Intervenors might put 
forward alleging that fundamental flaws had been demonstrated.1 Subsequently, 
Intervenors put forward acceptable contentions which alleged that the scope of 
the exercise failed to comply with the Commission's regulations and that the 
results of the exercise demonstrated fundamental flaws. In two Initial Decisions, 
this Board upbeld Intervenors' position in part.l 

lCU-86-11.23 NRC STI (1986). 
l LBP-87-32, 26 NRC 479 (1987). aft· d, ALAB-900. 28 NRC ZlS (1988). nYu... tkclirud. CU-88-11. 28 NRC 

603 (1988); and LBP-88-2, Zl NRC 85 (1988). fMdi/ud ;"1"''', ALAB-903. 28 NRC 499 (1988), app.alp.IJdi"1I 
ill part_ In • third niling. LBP-88-7. Z1 NRC 289 (1988). this Board determined that its jurisdictim atded what 
it decided aU of the issllCl in cantroYeny before it related to the 1986 excrciJe. In ALAB-901. 28 NRC 302 

(Collli_d) 
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Lll.ce requested a second exercise which was held on June 7, 8, and 9, 
1988. In unpublished Memoranda and Orders of September 22 and October 12, 
1988, we set a schedule for the filing of contentions and responses. ALAB-
903, which modified the definition of fundamental flaw that we had adopted 
in LBP-88-2, was issued shortly before the Intervenors' reply to LILCO's and 
Staff's objections were due. Relying on ALAB-903, LILCO filed a motion to 
dismiss Contentions 4 through 20 on November 21. Intervenors opposed this 
on December I, and Staff supported it on December 6.3 Then, on November 29, 
Intervenors filed a motion seeking permission to amend their contentions in light 
of ALAB-903. At a conference of counsel held on December 6, Intervenors' 
motion to amend was granted." Lll.CO's motion to dismiss was denied with the 
understanding that the arguments set forth in it, and in Intervenors' and Staff's 
responses would be considered in the context of the amended contentions.' 

On December I, 1988, the Commission issued CLI-88-9, 28 NRC 567, which, 
among other things, sets an expedited schedule for this proceeding, eliminates 
formal discovery, and places the burden of going forward with the evidence on 
Intervenors. At the conference of counsel, Intervenors raised and considerable 
discussion was devoted to the schedule set by the Commission and discovery. 
Subsequent to the conference, on December 9, Intervenors filed a motion with 
the Commission seeking reconsideration of CLI-88-9. Consequently, pending a 
Commission ruling we will not further consider Intervenors' concerns on these 
points. 

At the conference of counsel, we raised with the parties the problem posed by 
Lll.CO's response which, as will be seen from the discussion of the individual 
contentions, often raises factual arguments against the admission of a particular 
basis for a contention. Considerable discussion was devoted to this topic which 
illustrates the problem well.1S In the course of that discussion, we indicated to the 
parties that it had been our intention, following the example of Rule 12(b)(6), 
Federal Rules of Civil Procedure, to treat LILCO's opposition as a motion for 
summary disposition, permit LILCO to supplement its opposition, and afford 
Intervenors the opportunity to demonstrate that Lll.CO's factual arguments are 
either incorrect or at least subject to dispute. In this way it would have been 

(1988), the Appeal Board remanded the litigation of the JeSUlu of the 1988 exercise to thi. Board, noting that the 
conclusion reached in U3P-88-7 wal incorrect. 28 NRC at 308 n.6. 

3 Sufr, paper wal IIen'Cd on the Board and the parties at the conference of counsel held on December 6. The 
parties were afforded an opportunity to n:view it over the lunch bn:ak and ~pond eluring the afternoon leIIion 
of the conference. Tr_ 86-87. 

" All rd'erences to the c:ontcntions in thi, Memorandum and Order are to the amended contention._ 
'Tr. 60, 62.. On December 'n, ULCO also filed a lc:uc:r with us drawing cur attention to the December IS 

Memorandum and Order JUling on contention. issued in the ongoing Seabrool exercise litigation and asserting 
that it is rdevant precedent for CAlr di.sposition of the SluJrcNvn contentions. This filing was not authorized and 
has not been considered. 

ISTr.63-86. Sec also Inten'cnon' Reply at 17-23. 
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possible in the process of ruling on contentions to avoid the necessity of making 
precise, and ultimately useless, factual distinctions, find those facts that are not 
subject to genuine disputes, and set down those that are for hearing. However, 
because CLI-88-9 eliminated summary disposition motions, we are bound by 
CLI-86-11, supra. 23 NRC at 581, and ALAB-903, supra. 28 NRC at 506, to 
accept for litigation all those contentions that establish a sufficient foundation 
for further inquiry by setting out bases with reasonable specificity alleging facts 
that could amount to a fundamental flaw. In applying this standard, we have 
sought to avoid accepting bases that are fairly characterized by the example 
of an unacceptable basis given by LILCO's counsel: "The moon is made of 
balsawood. "7 However, very few bases fall into that category, and very seldom 
are the facts so clear as to permit us to safely rely on them. 

In its opposition to the contentions, Staff takes the position that, at least to 
the extent they are based on Intervenors' observations of the exercise as opposed 
to the FEMA Report, the contentions are late filed and should be dismissed for 
failure to address the factors set out in 10 C.F.R. § 2.714(a)(I). Intervenors 
oppose this position.' We are in general agreement with Intervenors. Staff does 
not dispute the materiality of the FEMA Report to this proceeding and the 
formulation of contentions. Indeed, in view of the fact that FEMA's findings 
constitute a rebuttable presumption,9 and in view of the holding in Union of 
Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984), that a hearing 
must be afforded on issues of material fact, the contrary position is not arguable. 
Whatever Intervenors may have observed or learned prior to the issuance of 
the FEMA Report, the fact remains that, given that FEMA has issued findings 
favorable to LILCO, they must refute those findings if they are to be successful. 
No useful purpose would be served by requiring that contentions be filed in 
advance of the FEMA Report, and nothing in the history of this proceeding 
suggests that the Commission intended that some earlier deadline should apply. 
Staff's position is rejected. 

In this Memorandum and Order, we address complex and, to some extent, 
novel issues10 concerning the proper scope of litigation of the results of a second 
exercise of a utility's offsite emergency plan. Moreover, the litigation of this 
exercise must be resolved within 2 years (i.e., June 1990) if the exercise is to 
qualify as the prelicensing full-participation exercise required by 10 C.F.R. Part 
50, Appendix E, ~ IV.F.1. This situation prompted the Commission to change 

'Tr.64. 
8 Su Staff·, Response 10 the Contentions at 6-11. RespoNc to Ln.CO'. Motion 10 Dismiss at 4-5; lnIe%Vcnon' 

R11y 10 ULCO'. and Staff', Objections at 23-30. 
10 C.F.R. 150.47(.)(2); CU·88-9, supra, 28 NRC at 571; ALAB-903. supra, 28 NRC.t 5(11. 

10 For cltlmplc, ALAB-903, which defines thc critical concept, "fWldamcntal Oaw," WlS issued less than 2 montha 
ago. 
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the procedures that normally apply in order to reduce the time necessary to 
complete the proceeding,u 

The Rules of Practice provide that appeals from rulings such as those made 
herein must normally await the conclusion of the hearing and the issuance of 
an initial decision,11 The Shoreham Appeal Board has pointed out that rulings 
of a licensing board that merely admit or deny contentions in the context of an 
ongoing proceeding rarely provide reason for an exception to that ruleP 

We believe that the circumstances of this proceeding dictate a different 
conclusion. Here, should an appeal following an initial decision result in a 
ruling that we have improperly excluded a contention or contentions, little if 
any time would be left in which to hear those contentions.14 Thus we conclude 
that deferring appellate review of our rulings, as called for by the Rules of 
Practice, could affect this proceeding in a pervasive or unusual manner by 
possibly preventing, CLJ-88-9 notwithstanding, the completion of the proceeding 
in the time allotted. Accordingly, pursuant to 10 C.F.R. § 2.718(i) and (m), we 
certify our rulings herein to the Atomic Safety and Licensing Appeal Board. 

CONTENTIONS 1·3: THE SCOPE OF THE EXERCISE, 
THE ASSUMPTIONS UNDERLYING IT, AND 
FEMA'S EVALUATION WERE DEFICIENT 

Contention 1: Scope of the Exercise 

This contention alleges that the exercise did not comply with 10 C.F.R. 
§§ 50.47(a)(I), (b)(14), and Part 50, Appendix E, , IV.F "in that critical elements 
of preparedness were omitted from or insufficiently tested during the exercise." 
It is supported by the following bases: 

Basis A asserts that the public notification system was insufficiently tested 
because there was no adequate testing or evaluation of the siren system, no test 
broadcast of an EBS message, and the test of the EBS radio network did not 
involve the lead station and did involve a station that had withdrawn prior to the 
exercise. The Appeal Board in this proceeding has held that the public alert and 
notification system is a major element of emergency planning and has pointed 

11 CU.88.9, supra. 
11 Su 10 C.F.R. § 2.714a. Of COline, under the terms of this section, LILCO may appeal our order by asserting 

that all of the contentions should have been denied. 
13 ALAB.86I, 25 NRC 129, 134·35 (1985). qUl)ti"g Public S.rvic. Co. 0/ New I/ampshire (Seabrook Station, 

Units I and 2), ALAB·838, 23 NRC 585, S92 (1986). 
14 Given the protracted nature of this litigation and the fact that this is the second prc1iccnsing exercise hearing, 

it may also be appropriate to review our rulings admitting contentions. Cf. Vermo"t YQIIlu Nucl.ar Pow.r 
Corp. (Vermont Yankee Nuclear Power Station), ALAB·869, 26 r-.'RC 13, 2S-Z1 (1987). 
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out that Appendix E, ,IV.F., makes it clear that this system is to be tested in 
the exercise.15 

In its response, LILCO cites the FEMA Report at 44 for the proposition 
that LERO met the objective of demonstrating the ability to sound the sirens 
in a timely manner and in connection with the dissemination of emergency 
information. LILCO asserts that the participating EBS station, WPLR, was 
according to the FEMA Report at 44, prepared and equipped to carry out the 
broadcast and did conduct a test broadcast within the station. LILCO notes that 
political opposition led to WPLR's decision not to conduct a public broadcast. 
Finally, LILCO notes that at the time of the exercise, WPLR was the lead station 
for Shoreham, and its subsequent replacement by WCBS does not invalidate 
this portion of the exercise, and that its decision to rely on the realism principle 
in order to utilize WCBS and the Nassau-Suffolk Operational Area EBS was 
approved in LBP-88-24, 28 NRC 311, 331 (1988). Intervenors counter that to 
accept LILCO's assertions in opposition to basis A would be to impermissibly 
decide the merits of the contention without an evidentiary record.16 Intervenors 
are correct. We may not consider the merits of this basis at this time. 

Basis B asserts that LILCO's plan for school preparedness was not sufficiently 
tested because only one school district participated and then only to a limited 
extent. LILCO points to ALAB-900, supra, 28 NRC at 297, for the proposition 
that it should attempt to obtain the participation of a sufficient number of schools 
and, if the schools decline, establish that fact under 10 C.F.R. § S0.47(c)(1} 
and Appendix E, 'IV.F.6.17 LILCO has documented the schools' refusal to 
participate, in its Attachment 2. 

Intervenors take issue with LILCO's position that public school districts are 
government entities, assert that in any event there are a number of private schools 
that did not participate, and that, in opposing the basis, it is improper for LILCO 
to seck to prove the participation issue through Attachment 2. They also assert 
that LILCO has made no showing that satisfies the criteria of § 50.47(c)(1) on 
this issue.1B 

Again, we find that LILCO's response goes to the merits of this basis and is 
thus inappropriate for consideration at this juncture. The questions concerning 

IS Su ALAB-900. $Upra, 28 NRC at 294. 
16 Su LlLCO'I November 3 Resporue It 9-11; IntelVenors' November 15 Reply at 41-45. Staff does no! object 

to this basis beyond noting that the adequacy of the EBS ,ylltem was determined in LBP-88-24. $Upra, thus 
p=luding relitigatioo of that issue here. S,. st.arr·, Response of November 8. 1988. at 24. Intervenors assure 
us that they do not ,eek to relitiglte that issue but to nise \he question whether what ..... tested WI! in \he plan. 
S" Intervenors' Reply at 42 n33. 
17 ALAB-900 also noted that the potential evacuatioo of ,chools within the EPZ is • major element of the orrsite 

plan, and thus a sufficient number of &chool persoonel must panicipate in the ex=ise in order to assess thc:1r 
~ capability. S6I 28 NRC at 297. 
1 Su ULCO', Response at II; IntelVenors' Reply at 4S48. St.aIT does not oppose: this basis. SIt st.arr·, 

Response at 24. 
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the status of the school districts as governmental entities and the exact nature 
of their refusal to participate may well raise factual issues that should be aired 
in an evidentiary setting. In this regard, the parties should be guided by our 
discussion of bases J and N, infra. 

Basis C alleges that the provisions of LILCO's plan for schools located out­
side of the EPZ were not exercised. Although it solicited participation by these 
schools, LILCO takes the position that these provisions do not constitute a major 
observable portion of the plan, Citing the FEMA Report and FEMA Guidance 
Memorandum EX-3. Staff opposes on the ground that 10 C.P.R. § S0,47(b)(10) 
does not require LILCO to develop protective actions outside of the plume ex­
posure EPZ. Intervenors assert that LILCO and Staff are improperly opposing 
this basis by arguing its merits and have taken issue with those arguments.19 

With regard to Staff's position, Intervenors believe that the fact that many of the 
schoolchildren reside within the EPZ and could be released back into it brings 
these schools within the purview of § S0.47(b)(10), despite the fact that that 
provision is clearly limited to protective actions within the EPZ. They believe 
that it is clearly wrong to argue that this situation is outside the scope of the 
regulations, especially given the existence of provisions within the LILCO plan 
covering it. They also believe that this situation presents a kind of access control 
problem covered by EOC Objective 20.20 

Clearly, this situation is within the spirit but not the literal scope of the 
regulation. It should be, and has been, covered by a plan provision. But that 
does not make it a major observable portion of the plan which must be tested. 
We do not believe that LILCO may be fairly penalized for not including matters 
in the exercise which, although covered in the plan, lie outside the literal scope 
of the regulation's requirements.l1 

Basis D alleges that although the LILCO plan calls for EPZ schoolchildren 
to be evacuated, if necessary, to the Nassau County Coliseum and the Nassau 
County Community College, and although such an evacuation was called for 
in the exercise, these relocation facilities were not activated, staffed, tested, or 
evaluated. LILCO opposes this basis on the grounds that first, these facilities 
do not constitute a major observable portion of the plan; and second, that their 
refusal to participate has been documented. Stafr opposes for the same reason 

19 S" ULCO', Respmsc at 12; Staff', Rcspmse at 25; Intervenors' Reply at 49·51. 
lOS~~ FEMA Report at 13. 

II Moreover, in ALAB·900 the Appeal Board held that the FEMA Objectives set forth in "Procedural Policy 
on Radiological EmCO"gcncy Prepuedness Plan Reviews, Exercise Observations and Evaluatiau. and Interim 
Fmdings" (August 5,1983) "can provide an appropriate measure for determining whether an exercise meets the 
regulation" 'major observable pomons of the plans' criterion for full plmcipation. " Su 28 NRC It 291. Objective 
19 aet forth in that docwnent covers ,chool evacuation and does not include this situation. That objective was 
modified in FEMA OM EX·3, "Managing Prc-Exercise Activities and Post·Exercise Meetings," February 26. 
1988, on which LILCO relies. Modified Objective 19 was used in this exercise (.r~~ FEMA Report at 10-11, 13). 
While it is leas clear, we do not believe that it ahould be inte!p~ in such a WI y IS to '""IWrc demonstration of 
matters that arc outside the literal terms of the applicable regulation. 
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advanced against basis C. Intervenors again assert that LILCO improperly argues 
the merits in opposing this contention, take issue with those arguments, and point 
out that Staff's objection is not relevant because reception facilities should be 
outside the 10-mile EPZ.22 

We agree with Intervenors that Staff's objection is not relevant. However, 
LILCO is correct in its position that school relocation facilities by themselves 
do not constitute a major observable portion of the plan. The FEMA Objectives 
do not specifically include testing of relocation facilities. 

Nonetheless, Intervenors correctly point out that FEMA evaluated school 
relocation centers under Objective 19: "Demonstrate the ability and resources 
necessary to implement appropriate protective actions for school children within 
the plume EPZ.''2J Intervenors also assert that this basis should not be considered 
in a vacuum, but should be viewed as a part of their overall challenge to the scope 
of the exercise of school plans. We agree that this matter can be appropriately 
considered in that context. We also agree that LILCO's other objections raise 
merit considerations which may not be properly considered now. 

Basis E alleges that there was an inadequate test of LERO's ability to provide 
buses for and manage an evacuation of the EPZ schools. While Staff does not 
object, LILCO objects that this basis is "so lacking in specificity and clarity as to 
make it impossible to understand what Intervenors are alleging," and disagrees 
with the accuracy of some of the factual allegations of the contention. In reply, 
Intervenors assert that the basis is both specific and clear, and that LILCO once 
again improperly argues the merits.24 

We agree with Intervenors that this basis should be considered as part of their 
contention that school plans were not adequately tested. We interpret it as raising 
issues under that portion of footnote 4 to Appendix E,1I IV.F.l which states that: 
''personnel and other resources [shall be tested] in sufficient numbers to verify 
the capability to respond to the aecident scenario." We also agree that Ln...CO's 
reliance on the FEMA Report improperly invites us to consider the merits. 

Basis F asserts that there was no partiCipation by special facilities and 
that there was no meaningful interaction between LILCO and the ambulance 
companies, and between the' latter and the evacuated or relocation special 
facilities. LILCO responds that every special facility identified in the plan was 
contacted and asked to participate. Those that agreed apparently were contacted 
during the exercise. With regard to the allegation that insufficient resources 
(ambulances and ambulettes) were employed to provide meaningful results, 
Ln...CO asserts that to have involved a greater number would have impinged on 
the ban against mandatory public participation by depriving Suffolk Countians 

2lSu ULCO', Response at 12; Staff', Response at 25; Intervenors' Reply at 51·53. 
lJ Su FEMA Report at 13, 113. 
24 Stt Staff', Response at 24; ULCO', Response at 13·14; Intervenors' Reply at 54·58. 
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of their services. Lll.CO also asserts that the FEMA Report indicates that the 
ability to manage an evacuation was demonstrated. Staff does not object to this 
basis to the extent that it alleges that the evacuation of special facilities was not 
adequately tested. Staff does object to Intervenors' allegation that there was no 
"meaningful interaction" on the ground that it is overly vague, an objection that 
Lll.CO also raises. 

Intervenors again make the point that Lll.CO is improperly arguing the 
merits of the basis, not whether it is acceptable. They also assert that the 
"meaningful interaction" allegation is specific enough to assert that there was 
insufficient interaction to test response capabilities and that it is not possible to 
be more specific without discovery.lS We agree with Intervenors that this basis 
is acceptable. . 

Basis G asserts that there was an inadequate test ofLERO's ability to evacuate 
the homebound disabled. Lll.CO focusses on Intervenors' assertion that an 
actual individual should have been transported and points to the ban on public 
participation. Staff also makes this point Further, LILCO quarrels with the 
Intervenors' assertion that the testing of only two ambulances was inadequate 
for the same reasons as those given in connection with Basis F. Intervenors note 
that neither LILCO nor Staff objects to the thrust of this basis - that there was 
an inadequate test of the ability to evacuate the homebound disabled. Further, 
they clarify that they did not intend, by asserting that an individual should have 
been transported, that a disabled person should have participated. Rather, their 
intent was that such a person should have been "simulated.'P26 We agree that this 
basis is admissible. 

Basis H alleges that during the exercise there was no designation, as called 
for by the plan, of hospitals, nursing homes, and similar facilities outside the 
EPZ to provide relocation services and health care. Lll.CO objects that this 
basis fails to allege that a major observable portion of the plan was not tested. 
Staff asserts that there is no requirement to plan for such facilities outside the 
EPZ and that this basis raises a planning, not an exercise, issue. Intervenors 
take issue with the assertion that this basis does not involve a major observable 
portion of the plan. They point out that it is necessary to plan for these facilities 
outside the EPZ and that this basis must be considered together with bases F 
and G. Together, these assert that part of the plan relating to special-facility and 
homebound individuals was not tested.27 

The evacuation of mObility-impaired individuals is covered by FEMA Ob­
jective 18. Consequently, we agree with Intervenors that this basis should be 

lS S66 LILCO·. Respmse It 14-15; Staff'. Resporuc at 24; Intervenon' Reply It 58-60. 
16 Su LILCO'. Respmse at 16; StlfT'. Rcspm.c at 24; Intervenms' Reply .t 60-61. 
27 Su ULCQ'. Rcspmse It 16; StlfT'. Rcspmse It 25; Intervenom' Reply.t 61.63. 
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considered together with bases F and O. As Intervenors point out. these 
individuals must be evacuated to a specific place. 

Basis I alleges that the test of LERO's ability to transport and care for 
contaminated injured individuals was too limited. LILCO argues that this basis 
lacks specificity. would require mandatory public participation for the reasons 
given in response to Basis F (in that it quarrels with the number of ambulances 
that participated). and is contrary to the facts set out in the FEMA Report. Staff 
does not object to the extent that the basis asserts that there was an inadequate 
test ofLILCO's ability to transPort and care for contaminated injured individuals. 
Intervenors reply that the basis is specific and clear. and that LILCO is once 
again improperly arguing the merits.l8 We agree with Intervenors that this basis 
is admissible. 

Basis J points out that there was no activation or testing of procedures and 
communications with regard to the congregate care centers run by the Red 
Cross. LILCO maintains that this basis is inadmissible because the failure to test 
the congregate care centers resulted from the Red Cross' refusal to participate. 
bringing into play the provisions of Appendix E. ,IV.F.6. Similarly. Staff asserts 
that the Red Cross' refusal to participate does not dictate the conclusion that 
the exercise failed to meet the full-participation requirements. 

Intervenors point to FEMA Exercise Objective 22 and assert that clearly. the 
congregate care centers constitute a major observable portion of the plan. They 
also maintain that the arguments based on the Red Cross' refusal to participate 
improperly seek a determination on the merits.29 . 

The subject matter of this basis appears to be covered by FEMA Objective 
28: "Demonstrate adequacy of facilities for mass care of evacuees." Thus 
a major observable portion of the plan is involved. We believe that the Red 
Cross' refusal to participate presents a legal issue appropriate for resolution at 
this time. As Intervenors point out. the Red Cross clearly is not a state or lo­
cal government provided for in § 50.47(c) and Appendix E. , IV.F.6. Thus its 
refusal does not excuse its participation under those provisions. However. nei­
ther is the Red Cross "State. local. and licensee personnel and other resources" 
which, under footnote 4 to 1 IV.F.1, must participate in sufficient numbers to 
verify response capability. As the Commission noted in CLI-87-5. 25 NRC 884 
(1987), reconsideration denied, CLI-88-3. 28 NRC 1 (1988), the Red Cross does 
not furnish assistance under an agreement with LILCO. but rather honors the 
obligation imposed by its federal charter to provide assistance. Apparently the 
obligation imposed by its charter does not require the Red Cross to participate 

l8 Su llLCO', Response It 16-17; staff', Response It 24; InlerVenors' Reply It 6)~. 
29 S66 llLCO', Response It 17; Staff', Response It 25-26; InlerVenors' Reply It 6S-66. 
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in exercises.30 Under these circumstances, we do not believe that LILCO may be 
faulted for a refusal to participate over which it has no control. The regulation 
clearly does not require participation by the Red Cross, and the fact that a 
major observable portion of the plan was omitted as a result does not dictate 
the conclusion that the exercise was less than "full participation." 

Basis K alleges that procedures for public education and the dissemination of 
public information were not tested, nor was the adequacy of the public education 
materials demonstrated. LILCO cites LBP-87-32. 26 NRC 479,491 n.13 (1988). 
for the proposition that the public information and education materials do not 
need to be tested in the exercise. Staff asserts that this is a planning issue. 
Intervenors correctly point out that the cited portion of LBP-87-32 did not set 
forth the proposition asserted by LILCO, but rather that actions taken by Suffolk 
County had prevented any test of these materials. They go on to argue that 
that ruling did not hold that the contention should not have been admitted, and 
indicate that they wish to proffer evidence that these materials constitute a major 
observable portion of the plan. Finally, they assert that there is no basis for the 
Staff's planning issue argument.3! 

Public information materials of this sort do not constitute a major observ­
able portion of the emergency plan for purposes of an exercise. While 10 
C.F.R. § 50.47(b)(7) provides for them, that provision contemplates that these 
materials are to be distributed periodically, not in connection with a specific 
emergency. They do not constitute the type of function that can be effectively 
tested in an exercise and are not covered by a FEMA Exercise Objective. 

Basis L alleges that procedures related to the monitoring and decontamina­
tion of special-facility evacuees were not tested. Lll.CO counters that these 
procedures are not a major observable portion of the plan, relying on FEMA 
Objective 21 and LBP-87-32, 26 NRC at SOl, and that even so, they were in 
fact tested. Staff points out that the exercise did test the ability to monitor and 
decontaminate emergency workers. and that Intervenors have put forward no 
reason why any additional demonstration was needed. Intervenors reply that the 
question whether these procedures constitute a major observable portion of the 
plan, and the question whether they were tested, is one of fact which they will 
contest.31 

Lll.CO is correct that LBP-87-32 held that there was "no reason to reject 
LILCO's position that the monitoring and decontamination of special-facility 
populations requires no showing in addition to that made for the general 

30 An April XT, 1988 1cuer from Douglas M Crocker, Manager of Nuclear Emergency I'rqIaredncss for Ln.CO, 
\0 the Executive Director of the Nassau Chapter of the Red Cross .lludes \0 !he Red Cross' position !h.t it 
only responds \0 .tate tequesta for its p'lIticipation in exercises. Su Attachment S \0 IlLCO'. Response \0 !he 
Contentions. 
31 S •• Ln.CO'. Responae at 17-18; Staff', Responae.t 25; IntcrYenora' Reply It 66-69. 
31S •• IlLCO'. Responae at 18; Staff'. Responae.t 26; Intervenors' Reply.t 69-70. 
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population." Intervenors argued this point in connection with the 1986 exercise 
and lost. There is no reason why they should be permitted to argue it once 
again.33 . 

Basis M alleges that the Long Island Rail Road. the Federal Aviation 
Administration, the U,S. Department of Agriculture, and the U.S. Department 
of Commerce, although relied on by the plan, did not participate in the exercise. 
LILCO asserts that this does not amount to a major observable portion of the 
plan and that, in any event, its ability to contact outside agencies and request 
assistance was demonstrated, Staff states that there is no regulatory requirement 
that federal agencies participate in the exercise and that Intervenors have offered 
no reason to believe that the functions of the railroad under the plan constitute 
a major observable portion of the plan. Intervenors assert that these objections 
raise a factual question, that the basis somehow raises the question of LILCO's 
ability to communicate with these entities, and that the lack of a regulatory 
requirement calling for their participation is irrelevant to the question of the 
requirements of Appendix E, ~ IV.F.I.34 

We find that this basis is governed by the same rationale governing basis 
J concerning participation by the Red Cross. None of the organizations that 
Intervenors assert should have participated are within the category of personnel 
or other resources of the state, local government, or licensee set out in footnote 
4 to Appendix E, , IV.F.1. Thus there is no regulatory requirement that they 
participate in the exercise. 

Basis N alleges that the exercise improperly failed to test the implementation 
of ingestion pathway protective actions in Connecticut. LILCO and Staff assert 
that this failure is not contrary to the requirements of Appendix E, 'IV.F.6, 
because Connecticut refused to participate. Intervenors assert that this objection 
raises a question of fact which may not properly be addressed in the contention 
admission process.35 

Appendix E, , IV.F.6, specifically excuses the participation of state and 
local governments that LILCO identifies "as refusing to participate further in 
emergency planning activities, pursuant to 10 C.F.R. S0.47(c)(l)." LILCO has 
furnished a letter from Connecticut indicating that it would not participate in 
the 1988 exercise absent coordination with other state and local governments.36 

It is beyond question that the other state and local governments that are affected 
have steadfastly asserted that they will never participate in emergency planning· 

33 lntervenors rely on ALAB-900, IUpra, 28 NRC at 299-300, for the proposition that mmitoring and dec0n­
tamination should be included in the exercise of the special-facility portion of the plan. Nothing in the Appeal 
Board', opinion intimates that our conclusion in lBP-87-32 m which ULCO relics was incorrect. Indeed, because 
Intervenors did not appeal, it is doubtful that that issue came to the Appeal Board', attcntim. 
34 See ULCO's Rcspmsc at 19; Staff', Rcspmsc at 25·26; Intervenors' Reply It 71·72-
3S See ULCO', Respmse It 19; Staff', Respmsc at 25-26; Intervenors' Reply at 72·73. 
36 See Attachment 6 to LILCO', Response to the Contcntims. 
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activities. Under these circumstances, Connecticut's failure to participate is 
excused. This basis is denied. 

Bases 0 and P allege that there were an insufficient number of bus and 
ambulance companies and ambulances participating in the exercise and there was 
no check of the availability of the nonparticipating companies. LILCO argues 
that this basis is precluded by our earlier conclusion that there was no reason to 
require a greater role in the exercise for these companies, citing LBP-87-32, 26 
NRC at 494. Staff does not object to the assertion that there were an insufficient 
number of companies participating, but does object to the asserted need to check 
the availability of those that did not participate. Intervenors assert that our 
conclusion in LBP-87-32 is not dispositive on the question of the compliance of 
the 1988 exercise with Appendix E. They also take issue with Staff's objection to 
the allegation of a need to check the availability of nonparticipating companies. 
They believe that LBP-87-32 and ALAB-900 support their admission.37 

We find that Staff's position is the correct one. In the portion of LBP-
87-32 cited by LILCO, we held that there was no need, in order to meet the 
full-participation requirements of the regulation, for FEMA to count available 
buses. Nothing in ALAB-900 appears to contradict that conclusion. However, 
in ALAB-900 the Appeal Board expressed agreement with the proposition that 
the participation of only one ambulance and one ambulette was insufficient to 
meet the "sufficient numbers" requirement of Appendix E, , IV.P.I.38 Clearly, 
Intervenors may raise the same challenge with regard to the 1988 exercise. 
. Basis Q alleges that the exercise failed to test the plan's communications net­
work. LILCO maintains that this basis should be excluded as being duplicative 
of other bases and unsupported in law or fact. Staff objects that this basis is un­
supported and overly vague. Intervenors point out that this basis is most specific 
in enumerating those communications that were not tested and that Appendix 
E, , IV.P, requires the testing of communications networks. They believe that 
LILCO's objections are unavaiIing.39 

In an exercise, an applicant or licensee must U[d]emonstrate the ability to 
communicate with all appropriate locations, organizations, and field person­
neI."40 Thus Intervenors have raised a major observable portion of the plan in 
this basis. Moreover, we agree with Intervenors that this basis is sufficiently 
specific. It lists the organizations with whom it is alleged that communications 
were not demonstrated. 

In conclusion, we find that Contention 1 is admissible to the extent of bases 
A (concerning public notification); B, D, and E (concerning protective actions in 

37 s •• ULCO', Respaue at 19-20; Staff', Response at 25; Intervenon' Reply at 73·75. 
38 S •• A!.AB·900, supra, 28 NRC at 300. 
39 See ULCO', Respaue at 20-21; Staff', Response at 26; Intervenon' Reply at 75·76. 
40FEMA Objective 5, Exercise Objective 4. 
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schools); F, G, and H (concerning evacuation of disabled persons); I (concerning 
contaminated, injured individuals); 0 and P (concerning the number of buses 
and ambulances that participated); and Q (concerning communications). 

Contention 2: The Exercise's False Premises and Assumptions 

This contention challenges the assumption that the various affected govern­
ments would interact with LERO in such matters as approving EBS messages, 
authorizing LERO to take various actions, and delegating certain authority 
to LERO, and the assumption that these governments would provide certain 
resources. Any test of LERO's ability to interact is invalid unless there is a 
realistic basis for the assumption that the affected governments would in fact 
act in such a manner. The contention asserts that there is no such basis. 

Both LILCO and Staff assert that this contention is a challenge to the 
Commission's realism rule, § 50.47(c)(1). LILCO goes on to assert that the 
contention is also a collateral attack on the findings reached in LBP-88-24, 
supra, 28 NRC at 385, and that it lacks basis and specificity. 

Intervenors argue that there is nothing in the realism rule that requires the 
assumption that the affected governments would authorize illegal acts, such as 
directing traffic. They also argue that FEMA's assumptions must be open to 
scrutiny, and that the contention is adequately supported by reasonably specific 
bases:n 

We agree with LILCO and Staff that this contention constitutes a challenge 
to the realism rule and thus is inadmissible. That rule specifically directs 
us to presume that the affected governments will follow LILCO's plan in an 
emergency unless these governments rebut that presumption. These Intervenors 
were afforded an opportunity to do just that in the OL-3 proceeding, but refused 
to do SO.42 Almost 3 years ago, the Commission found the proposition that 
these governments would be legally precluded from making use of the LILCO 
plan in an actual emergency to be "too preposterous an abrogation of [their] 
obligations ..• to be taken seriously.'''3 Despite that conclusion, the Intervenors 
persist in making this argument This argument clearly violates the realism rule. 
Consequently this contention is denied. 

Contention 3: The FEMA Report's Unfounded Conclusions 

This contention asserts that no weight should be given to FEMA's conclusion 
that the exercise results permit FEMA to make a reasonable assurance finding. 

41 Su LILCO·. Respmse at 21-22; Staff', Response.t 27; Intem:non' Reply at 76-78. 
42LBP.88_24,llIpra, 28 NRC at 357-60. 
43 Se. CU·86-14, 24 NRC 36, 40 n.t (1986). 
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To support this assertion, Intervenors attack FEMA's review process. They 
assert that they are clearly entitled to do this. Both LILCO and Staff counter 
that the contention does not allege a fundamental flaw and improperly brings 
FEMA's review process into issue.'" 

Lll..CO and Staff are clearly correct. FEMA'S review process cannot 
constitute a fundamental flaw in the plan. Thus the contention fails to satisfy the 
essential requirement for admission. Moreover, it is not appropriate to challenge 
FEMA's (or Staff's) review process in this proceeding. See Pacific Gas and 
Electric Co. (Diablo Canyon Nuclear Power Plant). ALAB-728. 17 NRC 777, 
807, review declined. CLI-83-32, 18 NRC 1309 (1983). This is not to say 
that Intervenors are precluded from arguing that FEMA reached inappropriate 
conclusions. They remain free to assert that, contrary to FEMA's conclusions, 
the exercise did demonstrate fundamental flaws in the plan. See ALAB-903, 28 
NRC at 508.45 But they are not entitled to challenge the integrity of FEMA's 
review process as an independent matter. 

CONTENTION 4: FUNDAMENTAL FLAWS RELATING TO LlLCO'S 
INTERFACE WITH STATE AND LOCAL GOVERNMENTS 

This contention alleges that the exercise demonstrated a fundamental flaw in 
LERO's ability to interface with state and local governments as required by 10 
C.F.R. §§ 50.47(b)(1) and (b)(3) and 50.47(c)(1)(iii)(B). It is supported by the 
following bases: 

Basis A alleges that LERO did not keep the simulated government officials 
informed of the status of the emergency on a timely basis, citing two examples. 

Basis B alleges that LERO did not inform the governments of the failure of 
fifty-seven of the system's eighty-nine sirens. 

Basis C provides nine examples of allegedly "wrong, confusing, or unhelpful" 
information that was provided to the simulated governments. 

Basis D alleges that many LERO representatives exhibited difficulty in con­
veying and eliciting pertinent information from simulated government officials. 

'" s~~ ULCO'I Response It 22-23; Sufi'l Response It 29; lntetvmars' Reply It 19-51_ 
45 We recognize thlt the IUlemmt in ALAB-903, supra, 2S NRC II 507-08, thlt I party ICCking 10 caublish 

thlt a FEMA finding is inccmect ''lt~ I greater, but not impossible. lok ___ " may not be mtirely consistent 
with the holding in M "",poUllIn Edison Co_ (Three Mile Island Nuclear Sutim, Unit I), ALAB-698. 16 NRC 
1290, 1298-99 (1982), thlla FEMA finding is akin 10 I Regulatory Guide and is 10 be \luted limply al evidence 
of compliance with regulltory rcquircmc:nu. We do not believe thlt possible incmwtency is rdevant It the 
contmtim admiasim atlse Ind hive not Ipplied I more atringcnt atandard in tuling on contentions thlt chlUenge 
FEMA'I cmc1usims. (In this regard, we agree with IntetvenDl'l thlt the prc:rumptim thlt Inlches 10 the FEMA 
findings is not rdevant It this &tIge. S •• lntetvenors' Reply It 13-16.) However, these two holdings will need 10 be 
recmcilcd when dealing with the cvidmce Iddressing the question whether a fimdamentallllw WIS demmatrated 
by the c:xen:isc. 
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Basis E alleges that many LERO workers requested information from the 
simulated government representatives that was in the plan. 

Basis F alleges that LERO representatives contacted the wrong simulated 
government to obtain information. 

Basis G provides two examples of LERO representatives allegedly taking 
actions without having first consulted with the simulated government concerned. 

Basis H alleges that LERO representatives prematurely requested government 
approval of certain actions. 

Basis I alleges that LERO's difficulties in interfacing with the simulated 
governments resulted in delays in the broadcast of Protective Action Recom­
mendations (PARs). 

LILCO believes that bases supporting this contention, either singly or collec­
tively, raise only minor ad hoc problems that occurred on the day of the exercise. 
LILCO also notes that some of the bases are fatally nonspecific and that others 
raise unrelated incidents which do not have any impact on the public health and 
safety. Staff raises the same objections but would accept bases A, C.I, C.2, C.6, 
C.9, and D. Intervenors believe that these objections, in the main, improperly 
invite us to determine the issue raised by Contention 4 on the merits.46 

LILCO. Intervenors, and Staff all agree that in order to be admitted under 
ALAB-903. a fundamental flaw contention must allege that the exercise revealed 
a failure in an essential element of the plan. and that that failure can only be 
corrected through significant plan revisions." They sharply disagree with regard 
to the application of this standard. LILCO believes that this standard states an 
extremely difficult tesL LILCO concedes that the requirement that the contention 
identify an essential element of the plan is relatively easy to satisfy. 

Contention 4 cites §§ 50.47(b)(1). (b)(3). and (c)(1)(iii)(B) as the essential 
elements that allegedly failed. The flrst two relate to the assignment of 
responsibilities and arrangements for requesting and using assistance. We 
interpret the citation of the last to refer to that provision which states that the 
Commission will presume that nonparticipating state and local governments will 
respond with their best efforts in an emergency and will. in the absence of 
evidence to the contrary. follow the utility emergency plan. 

We do not believe that the factual allegations set out in the bases supporting 
Contention 4 concern § 50.47(b)(1). Because subsection (b)(l) requires the as­
signment of responsibilities in advance of an emergency. it is not implicated by 
allegations concerning communications and coordination during an emergency 
exercise with governmental units that refuse to participate in emergency plan­
ning. Subsection (b)(3) is arguably relevant because it concerns requests for as-

46 S6.llLCO'. Rcspa!IC at 23-28; Stat!'. Response at 33; Intervenors' Reply at 82-97. 
47 Su UlCO'. Motion 10 Dismiss Contt:ntions 4-20 of Novanber 21 .t4-5; Intervenors' Oppooition ofDecembcr 

1 at 10-11: Staff', Response of December 6 at 2-4. 
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sistance. Subsection (c)(l)(iii)(B) seems clearly implicated because it implicitly 
raises the question of communication between LERO and the nonparticipating 
governments. Indeed, the contention recognizes that one of the objectives of the 
exercise was to: 

[d]emonstrate the capability of utility o(fsite response organization pcnonnel to interface 
with nonparticipating stale and local govenunents through their mobilization and provision 
of advice and assistance.48 

Thus we agree with Intervenors that Contention 4 implicates subsection 
(c)(l)(iii)(B) and perhaps (b)(3) relating to communications between LERO and 
the nonparticipating governments. 

There is disagreement among the parties with regard to what is required in 
order to successfully allege a failure in an identified essential element. LILCO 
maintains that it is not easy to satisfy this element, arguing that minor or isolated 
problems do not show a failure in an essential element unless they are pervasive 
and show a pauern of repeated failures. LILCO also argues that a FEMA 
deficiency does not necessarily amount to a failure, that an allegation of delay 
must be substantial and likely to affect PARs in an actual emergency, and that 
an allegation that a particular individual failed to discharge his responsibilities 
must also allege that that individual's role is critical and there is no backup. 
LILCO bases its position on ALAB·903. Staff generally agrees with LILCO.49 

Intervenors assert that LILCO has, in arguing that it is most difficult to meet 
this standard, confused the standards for pleading with that for proof. Intervenors 
argue that the Appeal Board did not intend that an intervenor offer proof that 
its allegations are correct in order to have a contention admitted, citing, among 
other authority, the Commission's statement to this effect in CLI·86·11, 23 NRC 
at 581. Intervenors maintain that the test set out in ALAB·903 is designed to 
ensure that any contentions that are admitted at this late stage in the proceeding 
are well focussed.5o 

Intervenors are correct that ALAB·903 did not and of course could not 
establish a standard for contentions that is not in accord with CLI·86·11. There is 
no requirement that evidence be pleaded in order to have a contention admitted 
for litigation. What is required is that the bases be set forth with sufficient 
specificity so that all parties are on notice of what the intervenor intends to 
litigate and so that the board can determine whether the assigned bases, if true, 
demonstrate that a fundamental flaw exists. We also agree with Intervenors 

48 s •• Catlalli.,.,. at 20. While it ill not toully clear. _ believe that "theif" in the quOled objective rcfen to 
the offaitc response oraanization pc:nonne1. not the 8ovemmc:n11. 
49 S •• ULCQ'a Motion at 4-5; Staff'. Motion at 2-3. 
50 S •• Intcrvenotl· Opposition at 1 ()'13. 
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that we should consider the bases collectively, not in isolation, in determining 
whether they allege a failure. 

Basis A alleges that LERO failed to keep simulated government officials 
informed of the emergency on a timely basis, citing a delay from 05:40, when 
an alert was declared on Day I, until 06:43 on the same day, when the State 
was informed, and allegedly "very slow" communication of dose mte estimates 
to Suffolk County. Basis G alleges that LERO did not always consult with the 
governments prior to taking action, citing as examples a failure to coordinate 
prior to extending the ingestion PAR to 50 miles and prior to implementing 
access control in certain zones. Basis B asserts that the governments were not 
informed of the siren failures. Basis C lists nine examples of allegedly wrong, 
confusing, or unhelpful information conveyed to the governments.'1 Basis D 
alleges that LERO had difficulty in conveying important information, citing as 
an example the alleged inability to relate how many emergency vehicles were 
needed for hospital evacuation purposes.~1 Bases E and F allege that LERO 
personnel in some instances called government officials for information that was 
available in the plan and in others called the wrong officials for information, 
respectively. Basis I alleges that, as a result, delays were incurred in broadcasting 
PARs, citing a 35-minute delay in EBS 2, and a 53-minute delay in the initial 
evacuation and sheltering notification.~3 

These allegations indicate that Intervenors may be able to show that a failure 
in communication and coordination required by §§ 50.47(b)(3) and (c)(l)(iii)(B) 
exists following a hearing. While the examples cited in support of the allegations 
may not be sufficient to demonstrate such a failure in themselves, to deny 
admission to the contention on that basis would be tantamount to requiring the 
Intervenors to prove their case at this stage of the proceeding. That would not 
be proper. See CLI-86-l1, supra. The bases that we accept are set out with 
reasonable specificity and establish a sufficient foundation for the contention to 
warmnt further inquiry into the question whether a failure in this element has 
occurred.54 -

However, Intervenors have not, in the bases for this contention, addressed 
the second part of the ALAB-903 test: Would correction of the alleged failure 
require significant changes to the plan. The amendments that they submitted in 
response to ALAB-903 argue that such is the case, but Intervenors provide no 
factual underpinning for that position, despite the fact that ALAB-903 requires 

'1 EXlmplcs 4, S, and 7 are overly vague. 
5Inus basis' references 10 "vaguc." "nondcscript," and NincanplClC" infonnaticn and to a !ERO representative 

who appeared "very ah",* up" are ovC'ly vague. 
53 We regud basi, H as being overly vague. 
54 S" ALAB-903, SUPN3, 28 NRC It S06. 
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it" Rather, they argue that, while not explicit, such factual underpinning is 
implicit in the contention.56 

The bases contain three references to the plan. All three of these provide 
citations to plan provisions that require certain actions that the bases allege 
were not accomplished. Intervenors have extensive knowledge of the plan. It is 
not unreasonable to require more than mere argument on this point, and to deny 
admission to any contention that does not provide factual allegations concerning 
the plan provisions that must be revised or reassessed and why. Moreover, 
ALAB-903 (28 NRC at 506) made it clear that such is required: 

Any contentioo alleging that an exercise revealed a fundamental flaw in the emergency pIan 
must address both of these factors in order to satisfy the Commission's requirement that "the 
bases for each contention [be] set forth with reasonable specificity." 10 C.F.R. §2.714(b). 
See CU-86-11, 23 NRC at S81. 

Although they sought to amend their contentions, and although they have 
extensive knowledge of the pIan. Intervenors did not seek permission to add 
factual bases to their contentions on this point Contrary to their assertion, the 
significant changes that they believe are necessary to the plan are not implicit 
in the bases given. Consequently, this contention is denied. 

CONTENTION 5: FUNDAMENTAL FLAWS RELATED 
TO NOTIFICATION 

This contention alleges that a fundamental flaw was demonstrated in that 
Lll..CO was unable to promptly notify the public as required by 10 C.F.R. 
§§ 50.47(b)(5)" and (b)(7) and Appendix E, 1IV.D.3. The contention is supported 
by the following bases: 

Basis A alleges that during the exercise, when the sirens were activated to 
test the public alerting capabilities, fifty-seven of a total of eighty-nine failed. 

Basis B alleges that LILCO did not follow the provisions of the plan when 
confronted with this failure in that it did not notify the governments or dispatch 
route-alert drivers. 

Basis C alleges that LILCO did not comply with the regulatory standards 
governing timely notification to the public of PARs. 

Basis D alleges that in several instances, route-alert drivers assigned to notify 
the deaf were unable to identify the homes of the deaf or the routes they were 
to drive. 

55 See id. ULCO and Staff argue that Ccntcntions 4-20 should be dismissed Cot this reason. Sec ULCO', M®.on 
at 5·8; Stalr, RespatJe II 7. 
56 SII Intervenors' Oppositi<l1 It 16. 
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LILCO responds that the siren failure presents a minor ad hoc problem which 
can be dealt with through additional testing, that the siren failure was overridden 
by a controller message that stated that only three sirens had failed and that the 
response to that failure was appropriate, that the assertion that LILCO did not 
comply with the standards governing the timing of public notification is based on 
an erroneous view of those standards, and that the alleged problem concerning 
notification of the deaf is a minor ad hoc occurrence. Staff agrees with LILCO 
with respect to bases B, C, and D, but appears to regard basis A concerning 
siren failure as a matter that is not relevant to the exercise. Intervenors maintain 
that LILCO's and Staff's interpretation of the regulations concerning the timing 
of public notification is erroneous and that their other objections raise questions 
of fact. 

Applying the ALAB-903 standards to the amended contention reveals that 
Intervenors have adequately alleged that there was a failure in a major element 
of the plan, but once again have failed to allege that specific portions of the 
plan require significant revision or reassessment as a result. 

Contention 5 cites §§ 50.47(b)(5), (b)(7), and Appendix E, , IV.D.3, as the 
elements that are implicated by the contention. We agree that the first and last 
citations are relevant to the allegations stated in these bases. They both concern 
prompt notification of the public." Further, we believe that the factual allegations 
of the bases are sufficiently specific and establish a sufficient foundation to 
warrant further inquiry. While LILCO and Staff may be correct in their positions 
with regard to such matters as the siren failure and the dispatch of route-alert 
drivers, those positions invite us to make factual findings prematurely.58 

However, the bases provide no factual allegations whatsoever concerning 
which provisions of the plan might require significant reassessment or revision 
as a result of the above failure. While the statement of contention does provide 
general references to provisions of the plan in order to demonstrate LILCO's 
recognition of the need for prompt public notification, these provisions are 
lengthy and complex:. Thus the unsupported assertion that they must be revised 
is too vague to put LILCO and Staff on notice as to what is to be litigated 
or to permit us to determine whether a fundamental flaw has been alleged. 
Consequently, this contention must be denied. 

"However. § S0.47{b)(7) principally concerns information materials cIistn"buted in advance of an emergency, al 
wdl IS the coordinated dissemmation of information to the pUblic, matters that arc not caned into question by 
this contention. 
58 Whether the siren actiVlltion was • part of the exercise and whether FEMA overrode the actual failun: with 

• message that ICqUired • different ... umption arc questions that appear to be amenable to a n:soIution at this 
junctun: if the FEMA Report were clear on these points. It is nol.. 
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CONTENTIONS 6-10: FUNDAMENTAL FLAWS CONCERNING 
PUBLIC INFORMATION 

These contentions raise matters that are similar to those heard in the liti­
gation concerning the 1986 exercise. R>lIowing that hearing, we found that 
fundamental flaws were demonstrated with regard to some aspects of the public 
information program, and that they were not demonstrated with regard to others. 
While we will apply the ALAB-903 standards to these contentions, the similarity 
of these contentions to those litigated previously cannot be ignored. Therefore, 
where a contention raises matters that are not materially different from those 
decided in LBP-88-2 and where ALAB-903 does not require a different result, 
we will be guided by LBP-88-2 to the following extent: 

First. we will deny allegations that do not materially differ from facts 
found not to constitute a fundamental flaw; and 

Second, we will admit allegations that do not materially differ from 
facts found to constitute a fundamental flaw even if Intervenors have 
failed to allege that significant plan changes are required to remedy the 
alleged flaw. In this situation, we believe that the possible persistence 
of a fundamental flaw from one exercise to the next amply supports the 
inference that a significant reassessment of the plan is necessary in order 
to remedy the situation. 

Contention 6: EBS Messages 

This contention alleges that the EBS messages "broadcast" during the exercise 
were confusing, inaccurate, inconsistent, untimely, and poorly organized. It 
alleges that the fundamental flaw that we found to have been revealed by the 
1986 exercise has not been corrected and additional fundamental flaws exist. 
It is supported by basis A, which provides six examples of allegedly incorrect 
information; basis B, which provides ten examples of the alleged omission 
of important information; basis C, which provides five examples of allegedly 
poor organization; and basis D, which provides thirteen examples of allegedly 
confusing and vague aspects of the messages. 

The contention cites 10 C.F.R. § 50.47(b)(6) as that planning element which 
is implicated, and argues that ALAB-900 and LBP-88-2 both support the 
conclusion that the EBS messages constitute a major element. We agree. There 
can be no doubt that the EBS messages are a major element of the plan. 

Lll.CO points out that the EBS messages have been litigated twice before, 
citing LBP-85-12, 21 NRC 644, 660-63, 669-71, 687-91, 698 (1985), and 
LBP-88-2, supra, 27 NRC at 168-74. Lll.CO argues that LBP-88-2 found 
only three significant problems, despite allegations that the messages were 
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inaccurate, vague, and confusing, which, together with other problems in the 
public information area, contributed to a fundamental flaw.'9 Intervenors argue 
that prior litigation does not shield the EBS messages from scrutiny. They take 
issue with the conclusion that only three significant problems were found in 
LBP-88-2. 

In this connection they argue that the first significant problem cited in LBP-
88-2 is similar to the examples given in bases C.2 and 0.8. That problem 
concerned statements in the same EBS message that a minor release had occurred 
and that a release was not imminent60 The first, but not the second,61 example 
in basis C.2 and the example in basis 0.8 are indeed similar. 

Similarly, Intervenors draw a parallel between the second and third significant 
problems, concerning statements about the thyroid dose at 10 miles, and bases 
0.10, 0.11, and 0.12. We agree that these similarities exist. We also agree 
that these problems formed a part of the overall problem that LBP-88-2 found 
with the EBS messages, that the overall problem was not limited to the three 
examples cited by LILCO.61 . 

LILCO next argues that the bases given in support of Contention 6 all state 
minor, ad hoc problems or planning problems. Staff takes a similar position with 
respect to bases C and D. Intervenors disagree.s We have reviewed the bases in 
the light of ALAB-903 and have concluded that bases A.I, A.4-A.6, B.I-B.IO, 
C.I, C.2 (first example only), 0.2, 0.7, 0.8, 0.12, and D.13 collectively allege 
a failure in the EBS messages. The remaining bases allege trivial or planning 
matters which do not add any substance to the alleged failure. 

Finally, LILCO argues that bases A, C, and D allege minor problems similar 
to those that were previously litigated and found insignificant, that basis B has 
no regulatory foundation, and that many of the alleged problems are not EBS 
problems at all, but decisionmaking issues. Intervenors disagree.64 LILCO's 
arguments raise issues that may be appropriately addressed at hearing. The first 
two arguments are not sufficiently specific to be addressed now, and the third 
raises factual matters that require an evidentiary record. 

'9 Su ULCO', Respcnse ,t 32-33. 
6lJ Su LBP.8S·2, supra, 27 NRC .t 171. Intervenon ,omewhat misstate the record in that the Board did not 

make I finding that this _, aignificmt because ULeO conceded that the error _, not trivial and could be 
cmfusing. . 

61 The second example in basis C.2 does not appear to constimte an inconsistency in the message. 
62 S" Intervenors' Reply It lOS·11. 
63 Su ULCO'. Response It 33·36; Staff', Response 1147. Staff does not object to bases A and B; Intetvenon' 
R~IY .t 112·16, 119·20. 

S,' ULCO', Respcnse at 37; Intervenors' Reply at 116-19. 
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Contention 7: Emergency News Center 

This contention alleges that Lll.CO was unable to provide timely, accurate, 
consistent, and nonconfusing information to the news media. It focusses on the 
operations of the ENC, which, it is alleged, demonstrate a failure in the planning 
elements embodied in §§ 50.47(b)(6) and (b)(7).65 It is supported by basis A, 
which alleges that the organization and management of the ENC and the skill 
of the spokespersons were inadequate; basis B, which alleges that the first press 
briefing at the ENC was tardy; basis C, which alleges that the spokespersons 
would be unable to control the press briefings in a real emergency; basis D, 
which alleges that information that conflicted with EBS messages then being 
broadcast was disseminated; basis E, which alleges that information was not 
made available at the ENC on a timely basis; basis F, which alleges that in a 
real emergency the tardiness of the EBS messages would create major confusion 
among the media and the public; basis G, which alleges that there was inadequate 
coordination between LERO and Lll..CO; and basis H, which alleges that the 
fact that only fifty-seven of eighty-nine sirens sounded on request was kept from 
the media. 

LILCO and Staff oppose the admission of this contention, while Intervenors 
argue for its admission.66 The former regard basis A as stating trivial matters, 
while the latter assert that it asserts that the ENC did not provide timely 
information and cites LBP-88-2, supra, 27 NRC at 167, for the importance of 
this function. While it is true that in LBP-88-2 we regarded the tardy provision 
of EBS messages to the media to be significant, this basis does not raise any 
issue of similar import. Rather, it faults the Emergency News Manager for 
failing to adhere to the scheduled starting time of certain news conferences, 
cites "Lll..CO/LERO spokespersons joust[ing] with reporters" and failing to 
respond properly to the latter, and complains of a failing to post a knowledgeable 
spokesperson, in addition to a technical advisor who was available, between 
briefings. Even when considered with the rest of the bases supporting this 
contention, this basis raises only minor, ad hoc problems. 

LILCO and Staff correctly assert that facts not materially different from those 
alleged in basis B were rejected in LBP-88-2, 27 NRC at 153. While Intervenors 
have, as they point out, framed this contention in terms of the time that elapsed 
between the activation of the ENC and the first press briefing, as opposed to their 
earlier complaint that the ENC was not activated promptly enough following the 

65 We Igree thl' these elements are implicated by this contention. 
66 s •• lJLCO'l Response I' 37-42; Staff'l Response I' 52, Response 10 lJLCO'l Motion I' 11: Intcrvenon' 

Reply at 121·30. 
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Alert at the plant, the fact remains that, according to this basis, approximately 
2.5 hours elapsed between the Alert and the first press briefing, while in LBP-88-
2, we found that a span of 3 hours between those events was not unacceptable. 
Basis B is rejected. 

Moreover, Intervenors' position to the contrary notwithstanding, we agree 
with LILCO and Staff that bases C, D, and G are speculative, lacking foundation 
in the events of the exercise, and fail to adequately set forth the facts sought to 
be litigated. We disagree with their position that basis H is inadmissible for the 
same reason given with respect to Contention S.B. 

Bases E raises the question of whether the media were promptly provided 
with EBS messages. In LBP-88-2, we agreed with ''FEMA's assessment of a 
deficiency with regard to the failure to promptly provide the EBS messages to 
the media, and regard that failure as an integral pan of the • • , fundamental 
flaw" concerning the failure to promptly provide the Call Boards with these 
messages.fi7 Therefore, we find that this basis adequately alleges a failure in the 
cited planning elements in order to be admitted. 

Basis F must be similarly treated. When stripped of speculation, this basis 
alleges that confusing information was being promulgated by LILCOILERO. In 
LBP-88-2, we found that another integral part of the fundamental flaw relating 
to public information was the fact that some confusing information was included 
in the EBS messages and also noted the importance of providing the media with 
accurate information.68 Consequently it too adequately alleges a failure in the 
cited planning elements, 

Contention 8: Rumor Control 

Intervenors candidly admit that this contention raises problems that are 
essentially the same as those that were reviewed in LBP-88-2 and found not 
to rise to the level of a fundamental flaw.69 They argue, however, that the fact 
that these problems persist dictates the conclusion that LILCO's inability to 
institute effective rumor control procedures must be viewed as a fundamental 
flaw. We disagree. The mere passage of time is not an element to be considered 
in determining whether a fundamental flaw exists. This contention is denied. 

fi7 Su V NRC at 157. 
68 s,' LBP-88-2, supra, V NRC at 172 and lSI, respectively. 
69 Although Intervcnon attempt to distinguish the 1988 Rumor Cmtrol contention from its 1986 pre<!eccssor in 

their reply to lJLCO', oppositim (at 130-34), they have not cited any material differences between the two which 
could lead to • different result. 
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Contention 9: The Public Would Reject LILCO's Flawed EBS Messages 
as a Primary Source or Inrormation 

The title of this contention neatly sums up its content LILCO, Staff, and 
Intervenors argue over whether the contention alleges a fundamental flaw, with 
Intervenors pointing out that it does because it alone alleges that the public 
would not accept the EBS messages as a source of information.7o However, the 
contention furnishes no bases for this assertion other than those furnished in 
other contentions. Indeed, because the public did not participate, it is unlikely 
that the exercise would have furnished any information concerning the public's 
reaction which might support this contention. Consequently this contention 
cannot be admitted. 

Contention 10: Evacuation Shadow Phenomenon 

Here, Intervenors put forward the proposition that, because the public in­
formation made available during the exercise was not clear and unambiguous, 
a substantial evacuation shadow would develop. It is based on a conclusion 
reached in LBP-85-12, supra, 21 NRC at 670, that conflicting information would 
have that result LILCO and Staff oppose.71 

In LBP-88-2, we concluded that conflicting information had been provided 
to the public in the 1986 exercise. Accepting the conclusion reached in LBP-
85-12 as the law of the case, we also concluded that a fundamental flaw was 
demonstrated in that, in those circumstances, "a controlled evacuation • . . 
probably could not be achieved.''1l There is no reason why Contention 10 is 
essential in order to permit us to reach the same conclusion again. So far as we 
are aware, the conclusion reached in LBP-85-12 remains the law of the case. If 
Intervenors once again demonstrate that conflicting information was furnished 
to the public, the conclusion that we reached in LBP-88-2 would appear to be 
warranted Contention 10 is denied. 

Rulings on Contentions 6-10 

We have identified a number of bases for Contention 6,73 concerning EBS 
messages, which collectively adequately allege a failure in those messages. We 
have also identified bases E and F of Contention 7 which adequately allege 
failures relating to the ENC. However, Intervenors have provided no bases that 

70 Su IlLCO', Reaponse at 43-45; Staff'. Response at 56; In_on' Reply at 134-38. 
71 S •• IlLCO', Response at 45-47; Staff', Response at 57; Intezvenors' Reply a' 138-43. 
7lLBP.88-2, 1IIpf'rI, Xl NRC at 173. 
"Specifically, biles A.l, A.4-A.6. B.I-B.IO, C.l, C.2 (fillt example mly), D.2, D.7, D.S, D.12, and D.13. 
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would support the proposition that correction of these alleged failures would 
require significant revisions to the plan. The problems alleged in these bases are, 
however, sufficiently similar to the problems that we found following the 1986 
exercise to justify the conclusion that earlier problems have not been corrected, 
and that significant plan changes, if not required before, are indicated now. 

The only other bases that we have identified as adequately alleging a failure 
is basis H to Contention 7, concerning an alleged withholding of information 
from the media at the ENC. No similar problem was identified in LBP-88-2; 
consequently, there is no reason to infer that this alleged failure might require 
significant plan changes. 

CONTENTIONS 11-12: PROTECTIVE ACTION 
RECO~ENDATIONS 

At the outset, it should be noted that none of the allegations of these 
contentions relate to a fundamental flaw that was identified in LBP-88-2. 

Contention 11: Ingestion Pathway PARs 

This contention alleges that the exercise revealed failures with respect to 
the elements embodied in 10 C.F.R. §§ 50.47(b)(6), (b)(7), (b)(9), (b)(10), and 
Part 50, Appendix E, , IV.F.1. It is supported by basis A, which alleges that 
LILCO should not have waited until Day 3 of the exercise to issue ingestion 
pathway PARs; basis B, which alleges .that prior to issuing a PAR on Day 3, 
LILCO knew that it would become necessary to issue PARs for the ingestion 
pathway but took no action to warn residents; basis C, which alleges that the EBS 
messages improperly sought to minimize the hazard in the ingestion pathway; 
basis D, which alleges that LILCO never issued ingestion pathway PARs to 
those persons who chose not to evacuate; and basis E, which alleges that certain 
PARs that are to automatically issue following a Site Area Emergency and 
a General Emergency were unjustifiably delayed. We agree with Intervenors 
that subsection (b)(10) is clearly implicated, and that subsection (b)(9) may be 
implicated. The other citations seem of dubious relevance to this topic. 

LILCO opposes bases A and B on the grounds that they state minor, ad hoc 
problems, and that the FEMA Report does not support Intervenors' claim that 
there were sufficient data available on Day 1 to justify the issuance of ingestion 
pathway PARs. Intervenors counter that the problems alleged are not minor, ad 
hoc ones in terms of the provisions of the plan, and LILCO is again arguing 
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the merits of the contention.'4 Because these allegations concern the issuance of 
PARs, we believe that Intervenors are correct that they adequately state a failure 
in the elements covered by the implicated regulations. Moreover, we find that 
LILCO's opposition does indeed raise factual issues which are not appropriate 
for resolution at this time. 

LILCO opposes basis C by defending the statements that this basis calls 
into question and asserting that the complaints stated in this basis are trivial. 
Staff agrees with the latter point Intervenors urge that this basis should be 
considered with the others, and not in isolation." Because its substance concerns 
supposedly confusing information, basis C does not appear to allege a failure of 
an element related to PARs at all.'6 LILCO opposes basis D by contradicting the 
facts alleged. Intervenors argue correctly that LILCO's opposition raises merits 
considerations." Moreover, we agree that this basis adequately alleges a failure 
in the implicated elements. 

Both LILCO and Staff oppose basis E on the ground that the alleged 35-
minute delay in issuing the PAR related to milk-producing animals, which is 
automatically required following a Site Area Emergency, does not violate any 
regulatory requirement, citing Appendix E, , IV.D.3. Again. Intervenors assert 
that this argument improperly raises the merits.78 While we cannot categorically 
rule out the possibility that the facts alleged by this basis state a failure in the 
implicated elements, it seems unlilcely that they do. A determination that a 
failure is demonstrated by these facts will depend upon whether Intervenors can 
show that the exercise events required the virtual immediate issuance of this 
PAR to the public.'9 

Contention 12: Plume Exposure Pathway PARs 

This contention alleges that "LERO personnel were untimely in making 
PARs for the plume exposure pathway. made inappropriate recommendations 
in violation of 10 C.F.R. § 50.47(b)(6). 0). (9). and (10) ••• ,failed to amend 

'4 s •• llLCO', Response at 48-49; intervenOR' Reply at 144-46. Staff' does not cppooe lhese bases; Staff'a 
Reaponae at 61·62 and responae 10 ULCO', Mcxion 10 Dismisa at 12·13. 
" S •• llLCO'a Response at 49; Intcrverlotl' Reply at 146-47. Staff'did not oppose Ibis buiJ originally (ru 

Staff Response at 61-(2), but did oppose it in ill Responae 10 ULCO', Mcxion ($II id. at 11·12). 
'61ndecd, buiJ C is very ,imilar 10 Contention 6.A.2. which WI' denied because it raises a trlvW matter which 

does not add any ,ubst.ance 10 the fallun: alleged by the other bues of that contention. 
"S •• LlLCO', Responae at 49-SO; Intervenors' Reply at 147-48. Staff dOCl not oppose Ibis boil. Su Staff', 

Responae at 61-62; Staff', Reply 10 llLCO', Mcxion at 12·13. 
'8 S •• ULCO', Reaponse at SO; Staff', Responae at 61·62; Intervenors' Reply ,t 149-S0. 
'9 Appendix E" IV D.3 provides in part that "[t)he use of [the IS·minute) notification capability will range from 

immediate notification of the public (within IS minutes of the time th,t State and local officials ue notified that 
a liruatim exilt.l ~ urgmt action) to the more likely events [sic) where there is lubstantial time IVliI.ble 
for the State and local government ofliciala to make a judgment whether or not 10 activate the public notification 

"litem." 
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emergency broadcasts containing PARs in a timely manner, and failed to satisfy 
EOC Objective 18. It is supported by basis A, which alleges that a delay on 
Day 1 from 09:37, when the LERO EOC was notified of the EOF's evacuation 
and sheltering recommendations, until 10:20, when the EOC decided to accept 
them, and then until 10:26, when the public was notified, was unjustified; basis 
B, which alleges that LERO's PAR issued to schools at 06:13 on Day 1 to 
implement early dismissal was inappropriate and contrary to the plan; basis C, 
which alleges that LERO delayed issuing a PAR for those persons who did not 
follow the recommendation to evacuate from 10:26 on Day 1 until 11:35 on 
Day 2; basis D, which alleges that LERO delayed for 1 hour after determining 
that evacuees should report to reception centers before advising the public to do 
so; basis E. which alleges that LERO was tardy in issuing advice to the public 
concerning road impediments; and basis F, which alleges that LERO did not 
issue any PARs to residents of special facilities. We agree with Intervenors that 
the elements embodied in § 50.47(b)(lO) are implicated by this contention, but 
we disagree as to the other subsections cited. Further, we note that Appendix 
E, 1IV.D.3 is also implicated. 

Ln...CO and Staff oppose bases A and B as being "without basis" in that they 
fail to allege a violation of any regulation. LILCO also asserts that they are 
duplicative of Contention 5. Intervenors believe that litigable factual disputes 
exislBO While these bases do not appear to overlap Contention 5, basis A does 
present the same controversy as basis 11.E, delay in issuing PARs, and is 
governed by the same rationale, and basis B the same controversy as Contention 
6.A.3, which was rejected as alleging a trivial matter. 

LILCO asserts that basis C raises the same issues as those presented by 
Contention 11.D. Intervenors point out that this basis alleges a failure to issue 
plume EPZ PARs for those who did not evacuate, while Contention I1.D 
concerns ingestion EPZ PARs.lt While basis C does not specify which PARs 
should have been issued, we will accept Intervenors' explanation and treat it in 
the same way as Contention H.D. 

LILCO opposes basis D on the grounds that it fails to tie the alleged failure 
to adequately advise evacuees to report to reception centers to a regulatory 
standard, it is contrary to the facts recited by FEMA, and it does not allege 
facts that show that the public health and safety would have been threatened. 
Intervenors counter that the basis does allege a failure in a planning element 
and that LILCO's opposition improperly raises factual issues.1Il We agree with 
Intervenors. 

BOSu LILCO', Response .t 51; StlIT', Response .t 64, SLlIf', Respoosc 10 LILCO'I Motion It 13·14; 
Inlc%Venon' Reply.t 1SI·S3. 
It Sc. LILCO', Respcme .t SI; lntc%Venors' Reply .t 153·S4. 
12 S •• LILCO', Respcme .t 52-53; Intc%VenOIS' Reply.t 154-56. 
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Lll.CO opposes basis E on the grounds that it has no factual basis and does 
not concern PARs. Intervenors correctly point out that the basis is adequately 
supported with specific factual allegations and that it does allege a failure in the 
PAR concerning evacuation.83 

Lll.CO opposes basis F on the grounds that it alleges that LERO followed 
the plan in not broadcasting separate PARs for special facilities. Intervenors' 
argument to the contrary amounts to an assertion that the plan should be 
changed.1I4 This basis clearly raises a planning issue not appropriate for this 
proceeding. 

We find that Contentions 11.A, 11.B, 11.0 and 12.C, I1.E and 12.A, 12.0, 
and 12.E adequately allege failures in planning elements. Once again, however, 
Intervenors have failed to allege that a significant plan revision or reassessment 
is necessary as a result of these failures. However, although they implicate 
different planning elements, many of these failures are duplicative of matters 
admitted under Contention 6. Therefore it is necessary to consider whether it is 
appropriate to consolidate these failures with the latter on the assumption that 
the former will not entail the expansion of the planning elements on which proof 
is required. Because these failures are not independently admissible under the 
standards set out in ALAB-903, it would be inappropriate to consolidate them 
with admissible allegations if to do so would expand the scope of the hearing 
substantially. Thus, these alleged failures should not be admitted if to do so 
would require LILCO to defend against matters that it had successfully opposed 
at the contention stage. But where their consolidation with properly admitted 
matters does not require Lll.CO to mount a defense that is substantially different 
or expanded from that which would be required by the admissible matters, we 
believe that the public interest weighs in favor of consolidation. 

We have compared the above bases with the admitted portions of Contention 
6 and find that Contentions 11.A and n.B, which concern an alleged delay in 
issuing ingestion EPZ PARs and a failure to warn residents of the ingestion EPZ 
of the possibility that such might be necessary, respectively, properly may be 
consolidated with Contentions 6.A.4 and 6.A.S, which concern the same subjects. 
Similarly, Contentions 11.0 and 12.C, which both concern the issuance of PARs 
directed to residents who remained in zones that had been recommended to 
evacuate, may be consolidated with Contention 6.B.3. And Contentions ll.E and 
12.0 may be consolidated with Contentions 6.B.4 and 6.B.2, respectively. The 
first set concerns an alleged delay in issuing a mandatory PAR for dairy animals, 
and the second a delay in issuing appropriate recommendations concerning the 
need to report to a reception center. Contention 12.E concerns delays in advising 
the public concerning three traffic impediments. It may be consolidated with 

83 s •• ULCO', Response It 51; Interva!ors. Reply at 157. 
84 S .. ULCO', Response at 53; Interva!ors' Reply at 157·58. 
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Contentions 6.B.7 and 6.B.I0." Finally, there is no counterpart for Contention 
12.A in Contention 6; consequently it is not consolidated and is denied. 

CONTENTIONS 13-17: FUNDAMENTAL FLAWS RELATING TO 
IMPLEMENTATION OF PROTECTIVE ACTIONS 

Contention 13: Medical Services 

This contention alleges that the plan fails to satisfy 10 C.F.R. § 50.47(b)(12) 
in that the hospitals participating in the exercise did not properly handle 
contaminated injured individuals. It is supported by basis A, which alleges 
that the radiation safety officer (RSO) at Brunswick Hospital used improper 
techniques to monitor patients; basis B, which alleges that contamination control 
was inadequate; basis C, which alleges that Lll..CO failed to provide sufficient 
RSOs; basis D, which alleges that, no one having played the role, there was 
no demonstration of the ability to transport a contaminated injured individual; 
and basis E, which alleges that the ambulance driver who simulated transport of 
such an individual did not know the proper entrance to the hospital, and hospital 
personnel were not present to receive him. 

Lll..CO, relying on the FEMA Report, maintains that none of the problems 
cited by these bases rise to the level of a fundamental flaw,s6 and that Intervenors 
have provided no basis to discredit the FEMA Report in this regard. Staff takes 
a similar position but would admit basis C. Intervenors maintain that Lll..CO 
may not properly rely on the FEMA Report in order to deny admission to 
the contention and that they are entitled to present evidence in an attempt to 
substantiate their claims.17 

We agree with Lll..CO that bases A, B, and E state matters that, if true, do not 
rise to the level of a fundamental flaw. Moreover, we do not need to consider 
the FEMA Report in order to reach this conclusion. Basis C, however, states a 
matter that is litigable in that it alleges that the exercise revealed a failure with 
respect to the planning element embodied in § 50.47(b)(12) in that the plan does 
not provide for sufficient RSOs. 

Basis C is not related to a fundamental flaw found in LBP-88-2, and Inter­
venors have provided no support for the allegation that basis C, if substantiated, 

"Cmtentions 6.B.7 and 6.B.I0 anit me of the impediments treated in Contentim 12.E. We 1UIpc:ct, however, 
th.t the proof thot LILCO lII'Ould offer a> the two th.t .re included in Contentim 6 will not be .igniliCllltly 
exponded by the inc\usia> of the third end therefore hive cmsolid.ted it as well. LILCO is free to leek relief 
from this niling if this asmmptim is in error. 
86 LILCO m.mllins thlt boris D is in error, citing the FEMA Report It 98. 
17 s •• LILCO'. Reapmae .t 53-55; Staff'. Response .t 55-56; Intervenors' Reply It 158-6\. 
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would require significant plan revisions.as Consequently, this basis must be 
denied. Basis D raises a scope issue which is embodied in admitted Contention 
1.1 and is consolidated with that contention. 

Contention 14: Schools 

This contention alleges that the exercise revealed a failure in the essential 
planning element related to schools, citing § 50.47(b)(lO) and ALAB-900, supra, 
28 NRC at 296-97. It is supported by bases A through H. 

Basis A alleges that so-called "assignment packets," which the school bus 
drivers must have in order to carry out their asSignments, were not available 
at many school bus companies and bus yards, while basis G asserts that in 
some instances, buses were not available at the yards. LILCO opposes this 
basis on the ground that, as recited in LBP-88-24, supra, 28 NRC at 340, 344, 
150% of required bus drivers are mobilized in order to ensure the evacuation of 
schoolchildren in one wave. Thus, argues LILCO, if an assignment packet or 
bus was not available to a driver, it was because that driver was surplus to the 
needs of the day. Staff opposes basis A on the ground that it fails to allege that 
a bus route was not run because of the lack of an assignment packet, and basis 
o on the ground that it does not cite a source of facts!9 

Intervenors contradict LILCO' s explanation of bases A and O. They point out 
that Staff's assertion as to basis A is incorrect and that there is no requirement 
for them to cite a "source of facts" for basis 0.90 We agree with Intervenors that 
the parties' arguments raise factual issues unsuited for resolution now and that 
these allegations state a failure of an essential planning element. 

Basis B alleges that the fact that LILCO implemented protective actions for 
children who attend school outside of the EPZ, but reside within it, illustrates 
the need for planning on this subject. LILCO argues that Intervenors have 
failed to show how the implementation of these unplanned protective actions in 
any way compromised the health and safety of the students, while Staff asserts 
that this is a planning issue. Intervenors' reply appears to be that the fact that 
ad hoc measures were taken demonstrates that planning is needed and thus a 
fundamental flaw exists.9! 

We denied Contention I.C, which asserted that the plan's provisions for these 
schoolchildren were not adequately tested, on the ground that it raises matters 

88 lndced• their Irgument in the amended conlcnlions is thlt ovcnll. the contention shows that significant retnining 
of pcnonnel is required. Moreover, it is hard to imagine thlt me could mount an effective ugument that the 
Iddition of personnel possessing particular Ildlls requited I significant n,u&eSSmcnt or revisim 10 long U luch 
~el were reasonably lVIilablc. 
89 S66 llLCO'. RClpmsc It 55; St.a/T·. RClpmsc It 68·69. 
9°Intervcnors' Reply It 162-64, 175. 
91 Su llLCO'. Respmsc It 58; St.a/T'. Respmsc at 68; Intervenors' Reply at 165·66, 
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that are outside the literal scope of the regulations. This basis must be denied 
for the same reason. Its allegations simply do not implicate a major planning 
element embodied in § 50.47(b)(lO). 

Basis C alleges that a significant number of bus drivers deviated from their 
assigned routes out of the EPZ. LILCO believes that no fundamental flaw is 
alleged because the deviations were few and easily corrected through additional 
training. Staff points out that there is no allegation that the deviations affected 
the public response. Intervenors reply that LILCO improperly raises factual 
arguments and that Staff's response is not comprehensible.91 We find that this 
basis adequately alleges a failure of an essential planning element. 

Basis D alleges numerous problems associated with the implementation of 
protective actions for the Rocky Point School District. LILCO raises numerous 
objections to it, many of which invite our attention to exercise documents that are 
not properly before us at this stage of the proceeding. Intervenors, needless to 
say, take issue with these objections.93 We find that Intervenors have adequately 
alleged a failure in an essential planning element. 

Basis E alleges that the exercise revealed that not all school buses are 
equipped with two-way or AM/FM radios, and basis F that LILCO did not 
demonstrate how schoolchildren at relocation centers would be cared for. LILCO 
objects that these bases raise planning issues, while Staff points out that there are 
no such regulatory requirements. Intervenors take issue with both assertions." 
We agree with both LILCO and Staff as to basis E. The absence of radios 
certainly was known prior to the exercise. Moreover, we find that these 
allegations do not demonstrate a failure in an essential planning element. Basis 
F raises an issue that is within the scope of and is consolidated with admitted 
Contention 1.0, alleging that the exercise omitted major portions of the plan 
related to schools. 

Basis H alleges that the maps provided to bus drivers were inaccurate. LILCO 
points out that there is no allegation that the inaccuracies in any way interfered 
with the drivers' response. Intervenors regard this argument as raising factual 
issues.9~ LILCO is correct. While we may not consider the merits of the bases 
advanced by Intervenors, Intervenors nonetheless have an obligation to al1ege 
facts that would demonstrate a failure in a planning element and that establish 
a sufficient foundation to warrant further inquiry.96 They have not done so with 
respect to this basis. 

91 Su ULCO', Response at 59; Staff', Response at 68; IntervenOts' Reply at 166-68. 
93 s •• ULCO', Response at 56-57,59; Intervenors' Reply at 168-72 Staff does not object to !his basis. 
,. S •• ULCO', Response at 57-58; Staff" Response at 68-69; Intervenors' Reply ,t 172-74. 
" S •• ULCO', Response at 59-60; Staff appealS to agree with ULCO (s •• Staff', Response at 69); lntcrvmors' 

R:=tly at 175-77. 
9 ALAB-903, supra, 28 NRC at 506. 
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In summary, we find that Intervenors have alleged failures in the relevant 
planning element with respect to the availability of bus driver assignment 
packets, buses, and the propensity of drivers to deviate from their routes. Once 
again, Intervenors have offered no basis for their position that these alleged 
failures'require significant revision or reassessment of the plan. Nor does it seem 
likely that these kinds of failures would require such action." Although there 
was some demonstration "of the organizational ability and resources necessary 
to effect an orderly evacuation of the schools within the plume EPZ" in the 
1986 exercise, no contention survived to hearing which challenged the results 
of that demonstration.98 Thus there was no fundamental flaw found with respect 
to these matters. In this situation, this contention must be denied. 

Contention 15: Traffic Impediments 

This contention alleges that LERO remains unable to adequately respond to 
traffic impediments. It is supported by three bases. Basis A asserts that it took 1 
hour and 15 minutes for road crews to respond to an overturned truck on Granny 
Road. Basis B points to the misdirection of traffic by a Traffic Guide and alleges 
that LERO remains unable to adequately reroute traffic around impediments, 
and basis C raises the delays in advising the public of the impediments alleged 
in Contention 6. LILCO asserts that the first two bases mise only minor, 
ad hoc problems and that the third should be considered under Contention 6. 
Staff agrees. Intervenors disagree.99 We agree with LILCO and Staff that the 
allegations of bases A and B represent minor, ad hoc problems and do not 
demonstrate a failure in a planning element Basis C will be considered under 
Contention 6. Contention 15 is denied. 

Contention 16: Access Control 

This contention alleges that LILCO's plan makes inadequate provision for 
access control and that, as a result, access control over evacuated areas was 
not established on a timely basis, apparently was not in place to protect that 
portion of the population that were "unsheltered" on Day 2, and LERO personnel 
displayed inadequate knowledge of whom should be allowed access. It is not 
supported by specific factual allegations. Essentially, the parties' arguments 

91 However. u discusaed Uifra • ...., bc1i~ the implications for the training program of these failures is another 
mal!cr. 
98 S~, UJP·87.32, lIIFa. 26 NRC at 495-96; UJP-88-2, IIIpra. However. our determination that the ICope of 

that demonstration was inadequate was aflinned. Su ALAB-900. supra, 28 NRC at 296-97, 
99 S" ULCO', Reaponsc at ~62; Staff'a Reaponse It 70, Reply to ULCO', Motion to Dismiss at 14; 

lntervaIors' Reply at 177-81. 
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focus on whether this contention is too vague to be admitted.1OO We agree with 
LILCO and Staff that it is. The contention simply provides no factual allegations 
that would permit us to determine whether a failure in a planning element may 
have occurred that would warrant further inquiry. Therefore, it is denied. 

Contention 17: Monitoring and Decontamination of Public and 
Emergency Workers 

This contention alleges a failure with respect to the ability to provide timely 
and effective monitoring and decontamination for the public and emergency 
workers which is required by § 50.47(b)(IO). It is supported by two bases. 
Basis A alleges that LILCO failed to properly advise the public to report to 
reception centers for monitoring and possible decontamination. Both LILCO 
and Staff point out that this basis is redundant of Contention 6.B.2. Intervenors 
acknowledge that fact but argue that the same facts may support more than 
one contention.IOI Contention 6.B.2 has been admitted. The facts alleged 
in the two bases are not materially different, and the legal conclusion to be 
drawn from those facts, if they are substantiated, does not differ between the 
two contentions. Both allege a failure in the planning element embodied in 
§ 50.47(b)(6), while Contention 17 concerns § 50.47(b)(IO). This basis does not 
support this contention; consequently there is no reason to separately admit iL 

Basis B provides four examples in which LERO personnel allegedly followed 
incorrect monitoring and decontamination procedures. These focus on the 
Roslyn, Hicksville, and Bellmore reception centers, and on the Emergency 
Worker Decontamination Facility (EWDF). LILCO and Staff argue that they 
present only isolated instances which, either singly or in combination, do not 
amount to a fundamental flaw. Intervenors recognize that, while singly these 
examples do not amount to a fundamental flaw, together they demonstrate a 
pervasive problem that does reach that level.U12 While yfe agree with Intervenors 
that a sufficient number of the type of problems alleged in this contention could 
demonstrate that a failure has occurred with respect to this planning element, 
we do not believe that the allegations of basis B reach that level. They are 
essentially isolated and unrelated instances which do not show a pervasive 
pattern. Contention 17 is denied. 

100 Su LILCQ'. Resp<:mc .t62-63; Staff'. Response at71; Intervenors' Reply at 181-84. 
101 Su LILCQ'. Reop<:mc at 63; Staff'. Respmse at 72-73; Intervenors' Reply at 184-86. 
102 Su LILCQ'. Reop<:mc at 64; Staff'. Resp<:mc at 73; IntervenOB' Reply at 186-87. 
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CONTENTIONS 18-19: FUNDAMENTAL FLAWS RELATED 
TO COMMUNICATIONS 

Contention 18: Equipment and Reception Failures 

This contention alleges that, pursuant to § 50.47(b)(6), LILCO bas installed 
a communications system that was shown by the exercise to be unreliable. It is 
supported by bases A through G. Basis A, which asserts that some radios failed 
and were replaced, does not allege a failure with respect to this planning element. 
Bases C and D, which rely on the FEMA Report in alleging that inadequate 
radio coverage hindered communications with respect to two traffic impediments, 
quote that report out of context and hence do not provide any reason to inquire 
further. Basis F repeats allegations concerning the lack of radios on school 
buses, which were denied in connection with Contention 14. Bases B, E, and G 
concern the adequacy of the communications system itself and present different 
considerations. Lll..CO argues that these bases are inadmissible by contradicting 
them on the merits. Staff asserts that all of the bases taken together do not allege 
a fundamental flaw, and that basis G is too vague.lllJ Intervenors defend these 
bases.104 We may not properly consider Lll..CO·s arguments at this stage of the 
proceeding, and we believe that these bases do allege a failure with respect to 
this planning element which requires further inquiry. 

The failure alleged in these bases does not correspond to a fundamental flaw 
found in LBP-88-2. Therefore, we must consider whether Intervenors have 
provided a factual basis for their argument that significant pIan revisions may 
be necessary. In contrast with the other instances in which this consideration 
has arisen thus far, bases B, E. and G themselves indicate that, should they 
be substantiated, a significant reassessment of the communications methods and 
resources provided by the plan wiII be necessary if reliable communications are 
to be provided.1M 

Contention 19: Failure to Communicate Inrormation 

This contention alleges that the exercise demonstrated that LERO is "unable 
to obtain. identify. process, communicate. and transmit essential information 
and data effectively. accurately and appropriately. and on a timely basis •••• " 

103 Despite Staff', auc:rtion, which on !he IIllflee appears 10 be well taken. ULCO', responae indicates !hIt it 
undmtand. !he import or !his basis. 
104 s •• LILCO', Rcsponae at 64-66; Staff', Responoe at 74; Intervenon' Reply at 187-92-
10'Thla appean 10 be '0 luJdy because!hcae bues t:OnCCm a bardwue problem. .. Clpp<lIed 10 an oraanizational 
problem whe%e ,peci1ic Jmlediea are not necessarily ObviOlll. 
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thus demonstrating a failure with respect to the planning element embodied in 
§ 50.47(b)(6). It is supported by five bases which, to a very large extent, rely 
on the allegations of other contentions for their support. 

Lll..CO opposes bases A and E, which allege inadequate briefings and 
communications associated with Staging Areas and inadequate guidance and 
maps issued to some emergency workers, respectively, on the ground that they 
are too vague and lack the seriousness of a fundamental flaw. Staff opposes 
basis E, but not basis A, on the ground that it is too vague. Lll..CO opposes 
bases C and D, which allege communications problems in the ENC106 and EOC, 
respectively, on the ground that they are redundant of other contentions. It 
opposes basis B, which alleges communications problems between the EOC and 
ENC, on the ground that it is not supported by any of the contentions that it cites. 
Staff opposes bases B, C, and D on the ground that there is no nexus between 
the factual bases of the contentions to which they refer and their allegations. 
Intervenors assert that the allegations do demonstrate a fundamental flaw and 
that they may rely on the same facts to support more than one contention.107 

We find that basis A is too vague in all particulars except its reference to 
the failure to advise the EOC of the lack of assignment packets for school 
bus drivers. Although basis B cites Contentions 5-9 for its support, a quick 
review of the bases of those contentions reveals only one relevant isolated 
allegation. Because basis C and the relevant portions of Contentions 6-9 on 
which it relies both allege failures with respect to § 50.47(b)(6), this basis 
adds nothing new. Basis D, however, concerning Lll..CO's alleged inability to 
communicate with the affected governments, does implicate different planning 
elements than Contention 4, which does provide factual support. Therefore it 
adequately alleges a failure with respect to § 50.47(b)(6). We agree with LILCO 
and Staff that basis E is too vague. 

Thus only basis D provides reason for further inquiry. However, Intervenors 
have not alleged facts that would indicate that the alleged failure would require 
significant plan revisions. Thus this basis can be admitted only if it is sufficiently 
related to a flaw found in LBP-88-2 to justify the inference that such is indeed 
the case. 

In LBP-88-2, we found flaws related to communications in four specific areas, 
only one of which was related to the EOC.1OS That area concerned the failure 
of the Evacuation Route Coordinator to inform his superiors and coworkers 
of traffic impediments. It seems obvious that any plan revisions that would 
have been occasioned by that failure are quite different from those that would 

106 Problems concerning lite provision of timely advice to lite media concerning lite ltatus of lite emergency will 
be cmsidered under Cmtcntioos 7.E and 7.P. 
107 S •• ULCO·. Respcme at 67-69; Staff·s Response It 76-77; Intervenors' Reply at 192-97_ 
lOS Su LBP-88-2, Z7 NRC at 213_ 
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be occasioned by the failure alleged in basis D. We find that basis D is not 
sufficiently related to justify its admittance. 

CONTENTION 20: FUNDAMENTAL FLAWS IN LILCO'S 
TRAINING PROGRAM 

This contention alleges that the exercise revealed a failure with respect to 10 
C.P.R. §§ 50.47(b)(14) and (b)(15) in that it demonstrated that LILCO's training 
program has not been effective. It points out that in LBP·88·2, supra, we found 
that the 1986 exercise revealed a fundamental flaw in the training program. 
Intervenors assert that virtually every error made by a LERO player reflects 
adversely on the training program. The contention is supported by bases A 
through I which refer generally to other contentions and to specific portions of 
the FEMA Report for their factual statemetlts. 

Lll..CO mounts an attack on the admissibility of a training contention in this 
proceeding as a general proposition. LILCO finds support for its position in 
LBP·88·2, which pointed out that, following the 1986 exercise, FEMA found a 
significant number of training problems and did not find that the plan could be 
satisfactorily implemented with the training program then in effect LILCO also 
relies on LBP·88·2's conclusion that, because of the fundamental flaws found 
in the training program, a finding of reasonable assurance would have to await 
a demonstration in another FEMA graded exercise that these flaws had been 
corrected. Pointing to the FEMA Report, Lll..CO asserts that this condition has 
now been met and, consequently, Contention 20 must be denied in its entirety.l09 

Lll..CO's position overlooks the fact that Intervenors have clearly alleged 
a failure in the training program required by §§ 50.47(b)(I4) and (b)(15), and 
that they are clearly entitled to challenge FEMA's conclusions. Consequently, 
Lll..CO's position must be rejected. 

Staff takes a different position. It also cites LBP·88·2, but for the propo­
sition that the standard to be followed in evaluating the training program is 
whether a systemic problem or pattern of defects has been shown in LERO's 
performance,uo Pointing to the fact that Intervenors have not provided specific 
factual allegations in the bases to this contention, but rather have generally ref· 
erenced groups of contentions, Staff argues that Intervenors have failed to allege 
a systemic problem or pattern of defects and have failed to satisfy the basis and 
specificity requirements of 10 C.F.R. § 2.714.111 

109 Sec ULCO', Response at 69-72, citi .. , LBP-SS-2, T1 NRC at 174. 212-
110 Sec LBP-&8-2, T1 NRC at 177_ 
111 Sec Staff', Response It 79-80. 
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Staff's argument is correct. The very general references provided by the bases 
to this contention are insufficient to allege a pervasive or systemic problem or 
to meet the basis and specificity requirements.l1l For example, basis B, which 
alleges that the training program has not prepared LERO personnel to adequately 
respond to unanticipated and unrehearsed events, states: "Exercise actions and 
events which support this contention subpart are described in Contentions 4-
8, 14-15." The referenced contentions cover sixty-three pages in Intervenors' 
amended statement of contentions and deal with such diverse topics as access 
control, rumor control, EBS messages, and monitoring and decontamination. 
This is the quintessential example of a basis for a contention that fails to 
adequately inform the board and the parties of its subject matter. 

Staff overlooks the fact that, in addition to the general references, Intervenors 
have also provided references to specific portions of the FEMA Report We 
have reviewed these and the performance contentions that we have admitted, 
as well as those that we have not admitted solely because they did not provide 
any factual basis on which to conclude that significant plan changes might be 
required to correct them. Together, these are adequate to permit us to review 
the bases in order to determine whether a systemic problem or pattern of defects 
is revealed which implicates the training program. 

Basis A alleges that the training program has not prepared LERO personnel 
to interact with the governments in a timely and effective manner. No specific 
facts are cited. Contentions 4.A, 4.B, 4.C.I-4.C.3, 4.C.6, 4.C.8, 4.C.9, 4.D, 4.G, 
and 19.D were all found to adequately allege a failure in the planning element 
related to interaction with the governments, but were excluded because they did 
not provide a factual basis for the proposition that significant plan changes were 
required as a result. They also adequately allege that the training program has 
failed in this respect. 

Basis B is denied for the reasons given above. I 

Basis C aIIeges that the training program has not successfully taught LERO 
personnel the terms of and the necessity to follow the plan. It cites sixteen 
ARCAs. These all concern school or general-population bus drivers with 
the exception that two ambulette crews, an EOC communicator, route spotter, 
traffic guide, radiation monitor, and Radiation Safety Officer each receiVed one 
ARCA.113 Additionally, Contention 5.D, which asserts that route-alert drivers 
could not always identify the homes of the deaf whom they were to alert, raises 
a similar problem. While the ARCAs pertaining to the EOC communicator, 
radiation monitor, and Radiation Safety Officer, appear to be isolated events, 

112 Intervenors' argument that St.lrr is in reality att.acldng the merits of the cmtention is clearly incorrect. Su 
Intervenors' Reply at 202-03_ 
llJ It is interesting that one of the fundament.ll flaw, found in the training prognm in LBP-88-2 concerned the 
basic knowledge of traftic guid~ and bus drivers. 
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the remainder may, if substantiated, indicate a systemic problem or pattern 
of defects with respect to the category of workers represented by bus drivers, 
ambulette crews, route spotters, and traffic guides. Thus, they allege a failure 
with respect to this aspect of the training program. 

Basis D alleges that the training program has failed to teach LERO personnel 
to communicate adequately among themselves and with the public. It cites three 
ARCAs, two of which appear to be isolated instances of inadequate internal 
communications. The third concerns inaccurate information in EBS messages 
4-7. This, when coupled with the contentions we have admitted concerning 
communications with the public,114 could demonstrate a systemic problem, and 
thus alleges a failure in this aspect of the training program. 

Basis E alleges that the training program has failed to teach LERO personnel 
to exercise good judgment and use common sense. It cites three ARCAs which 
concern three unrelated events and thus does not adequately allege a failure with 
respect to this aspect of the training program. 

Basis F alleges that the training program has failed to teach LERO personnel 
to deal with the media. It cites Contentions 6 and 7 as its support, the admitted 
portions of which have been acccpted under basis D. Consequently, basis F is 
consolidated with basis D.115 

Basis G alleges that the training program is insufficient in the areas of 
dosimetry, exposure control, potassium iodide (KI), and radiation terminology. 
It recognizes that a similar contention concerning the 1986 exercise was not 
successful,1\6 and cites ten AReAs as its support. With the exception of the last 
ARCA cited, these all raise the question whether a systemic training problem 
exists, particularly with regard to KI. Thus this basis adequately alleges a failure 
in this aspect of the training program. 

Basis H relies solely on general citations to the contentions and is denied. 
Basis I alleges that those LERO personnel who participated in the exercise 

demonstrated that they lacked the training to implement the plan. This is too 
general an allegation to be litigated and is denied. 

We find that bases A, relating to interaction with the governments, C, relating 
to the training of bus drivers, ambulette crews, route spotters, and traffic guides 
in the plan's procedures, D, relating to communications with the public, and 0, 
relating to dosimetry, exposure control, KI, and radiation terminology adequately 
allege a failure in the planning elements related to training. The question remains 
whether the contention adequately alleges that a significant plan revision or 

114 These are Contcntims 6.A.l; 6.A.4 and 6.A.5. with which It.A and It.B are consolidated; 6.A.6; 6.B.l~.B.10 
(It.D and 12.C are consolidated with 6.B.3. It.E is cauolidated with 6.B.4, 12.0 is cmsolidated with 6.B.2. 
and 12.E is cmsolidated with 6.B.7 and 6.B.10); 6.C.l; 6.C.2 (first example only); 6.0.2; 6.0.7; 6.0.8; 6.0.12; 
6.D.13; 7.E; and 7.F. 
1UThis cmsolidation does not expand the evidentiary inquiry a.s defined under basis O. 
116 Sit LBP·88-2. supra. 27 NRC 204-05. 
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reassessment is needed. SimUar to the situation with respect to Contention 
18 concerning communications systems and equipment, we believe that the 
possible existence of a systemic problem or pauern of defects in an aspect of the 
training program in itself states a need for a significant revision or reassessment. 
If, for example, bus drivers are not following plan procedures, a significant 
reassessment of their training program will be necessary to determine why and 
correct the problem. Consequently, Contentions 20.A, 20.C, 20.0, and 20.G are 
admitted. 

SUMMARY OF RULINGS ON CONTENTIONS 

The following summary lists the admiUed contentions. The summary of each 
contention is given for convenience only and is not intended to supercede the 
rulings contained in the discussion of each contention and its bases. Contentions 
that have been consolidated with a given contention are listed with the latter. 

LA Public notification system was insufficiently tested. Sirens were 
not tested, nor was there a test of the EBS. 

l.B School preparedness was inadequately tested. Only one school 
district participated; this participation was limited to one school 
with enrollment of 170 students. There are eight other school 
districts and twenty-three parochial and private schools within 
the 10-mile EPZ that were not contacted during the exercise. 

1.0 Exercise omitted major portions of the emergency plan relating to 
school evacuations. Includes 14.F (Pailure to show how children 
taken to relocation centers would be cared for). 

I.E School evacuation plans were inadequately tested. There was no 
demonstration of how bus passengers would be directed after 
disembarking, only 30 out of 613 drivers were dispatched to 
the bus yard, and no demonstration of how the buses would 
be directed at relocation or reception areas, or how potentially 
contaminated children would be monitored and decontaminated. 

I.F Evacuation of special-facility residents was inadequately tested. 
During the operation of the exercise, none of the special facilities 
participated. None of the special facilities were contacted, either 
within or outside of the 10-mile EPZ. 

l.G The exercise failed to test evacuation of homebound disabled 
population residing within the EPZ. During the exercise, two 
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ambulances were dispatched to zones B and C, but no actual 
persons were transported. 

l.H The reception hospitals did not participate in the exercise, and 
no capability to implement selection of hospitals at the time of 
emergency was demonstrated. 

1.1 Testing of evacuation of contaminated injured individuals was 
inadequate. One ambulance was dispatched to test the ability to 
transport the injured individuals, while only one radiation officer 
was present during medical drills designed to test ability to care 
for injured individuals. 

1.0 & 1.P An insufficient number of bus and ambulance companies partici­
pated in the exercise. 

1.Q The communications network in the plan was not tested suffi­
ciently. 

6.A.l EBS Nos. 4-7 erroneously stated that doses were below EPA 
guidelines for protective actions. 

6.A.4 EBS No. 10 incorrectly advised that no action need be taken in 
areas outside the lO-mile EPZ. 

6.A.5 EBS No. 16 advised that no action need be taken in areas outside 
the to-mile EPZ even though certain doses had been found to 
be above EPA guidelines and the same EBS contained a dairy 
animal PAR for those areas. 

1l.A and l1.B consolidated with 6.A.4 and 6.A.5 (Delay in 
issuing ingestion pathway PARs when aware of "hot spots" 
and increased radiation risk, failure to warn persons outside 
the 10-mile Epz). 

6.A.6 EBS Nos. 4 and 5 incorrectly advised of the location of Rocky 
point schoolchildren who were enroute for monitoring and pos­
sible decontamination. 

6.B.1-6.B.I0 Important information was not disseminated in a timely fashion. 

6.B.l Incorrect advice was disseminated by EBS regarding a release of 
radiation into the air. 

6.B.2 PAR directing persons in evacuated zones to go to reception 
centers was untimely and confusing. Includes l2.D (Untimely 
broadcast of information to report to reception centers). 
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6.B.3 PARS were not issued to those choosing to remain in evacuated 
areas. Includes 1I.D and 12.C (No announcements regarding 
ingestion pathway precautions to those choosing not to evacuate; 
untimely broadcast of PARs for persons remaining in evacuation 
zones). 

6.B.4 EBS announcement of the PAR for dairy animals was untimely. 
Information released at the ENC conflicted with EBS messages. 
Includes ll.E (Delayed EBS announcement to place dairy animals 
on stored feed). 

6.B.S Broadcast of EBS message regarding evacuation of children 
residing in EPZ from schools outside the EPZ was delayed. 

6.B.6 EBS information regarding pickup and evacuation of children 
attending schools outside the EPZ but residing inside the EPZ 
was confusing. 

6.B.7 EBS announcement of traffic impediments was delayed. Includes 
6.B.I0 and 12.E (Delay in advice regarding road impediments 
which could lead to delays in evacuation). 

6.B.8 Announcement regarding extension of ingestion PARs for dairy 
animals was delayed. 

6.B.9 EBS information regarding contaminated milk and vegetables was 
delayed and inaccurate. 

6.C.l Road impediment information was placed at the end of EBS 
messages. 

6.C.2 New information placed into EBS messages was not in context 
and thus confusing (first example only). 

6.D.2 There was no EBS announcement of altered LIRR service for 
means of evacuation. 

6.D.7 

6.D.8 

6.D.12 

6.D.13 

7.E 

EBS gave inconsistent advice to the same group. 

EBS gave inconsistent messages juxtaposed against one another 
leading the listener to believe that the people "in charge" did not 
know what was happening. 

EBS gave inconsistent information regarding ingestion PARs. 

EBS gave confusing information regarding ingestion PARs. 

EBS messages for the news media at the ENC were not timely 
posted. 
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7.F The untimeliness of EBS messages would create confusion for 
the media and the listening and viewing public. 

IS.B Loss of radio contact between LILCO and field workers delayed 
receipt of and response to messages. 

IS.E Heavy radio traffic resulted in a potential for delay of priority 
messages. 

IS.G RECS (dedicated) telephone system did not function correctly at 
times. 

20.A Personnel lacked sufficient training to interface in a timely manner 
with state and local government officials. 

20.C Training programs ineffective in instructing bus drivers, ambulette 
crews, route spotters, and traffic guides to follow the plan. 

20.0 Personnel were ineffectively trained in communicating and ac­
quiring data and information or recognizing the need for in­
formation, resulting in an inability to communicate emergency 
information in a clear and timely manner. Includes 20F (per­
sonnel not effectively trained to deal with the media to provide 
timely nonconflicting information). 

20.G Training was deficient regarding use of KY. 

ORDER 

In consideration of the foregoing, it is hereby ORDERED: 
1. The contentions enumerated above are admitted for litigation in this 

proceeding; and 
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2. Pursuant to 10 C.F.R. §§2.718(i) and (m), the rulings contained in this 
Memorandum and Order are certified to the Atomic Safety and Licensing Appeal 
Board. 

Bethesda, Maryland 
January 3, 1989 
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In the Matter of Docket No. 50-224-0LA 
(ASLBP No. 87-574-07-0LA) 

UNIVERSITY OF CAUFORNIA, 
BERKELEY 

(Research Reactor) 

ORDER 
(Dismissing the Proceeding) 

January 5, 1989 

This Board has before it the joint pleading filed on November 25, 1988, by 
Intervenor City of Berkeley and the University of California, Berkeley, Licensee, 
petitioning for dismissal of the petition to intervene and request for hearing. In 
addition, on December 7, 1988, the Board received the NRC Staff Response for 
Support of Joint Motion for Dismissal of Hearing Procedures. 
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The Board has considered the joint motion and the Staff response. Accord­
ingly, the Board grants the request and dismisses this proceeding. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Richard F. Cole 
Dr. Jerry R. Kline 

LBP-89·3 

Docket Nos. 50-443-0L 
50-444·0L 

(ASLBP No. 82-471-02·0L) 
(Offslte Emergency Planning) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, st sl. 

(Seabrook Station, Units 1 
and 2) 

MEMORANDUM AND ORDER 
(Review or Quebec Earthquake) 

January 30, 1989 

On December 5, 1988, Elizabeth Dolly Weinhold ("Petitioner") filed a 
petition seeking review in several forms of the effect on the current license 
application of the so-called "Quebec" earthquake which occurred on November 
25, 1988.1 The Applicants and NRC Staff have filed responses in opposition 
to the petition.2 No other parties have responded. On January 4, 1989, the 

I 

1 The IUbmission was titled "Petition for Nuclear Regulatory Canmission Review and Evaluation of the 6.4 
Magnitude Quebec. Canada Eanhquake for the Express Purpose of Comparative AnalysiJ with the Safe Shutdown 
Earthquake (SSE) of the Seabrook Units Ind the Evacuation Planning Report." 
2 Applicants' Amwcr. dated December 19. 1988; NRC Staff Response. dated December 30. 1988. The NRC 

Staff had Iiso filed I preliminlry Issessment, dated December IS. 1988. 
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Petitioner filed a "Rebuttal" to the Applicants' Answer; and on January 11, 
1989, the NRC Staff filed a response to the "Rebuttal.''3 • 

For reasons set forth below, we find that the petition fails in a number of 
ways to conform to NRC regulatory requirements and, additionally, sets forth 
no information that would warrant our undertaking the additional safety reviews 
that appear to be sought Accordingly, we are denying the petition. 

1. Background 

As both the Applicants and Staff observe, the petition is not a model of 
clarity. What it apparently seeks is for this Licensing Board to (1) review 
and evaluate the. Quebec earthquake with a view toward upgrading the Safe 
Shutdown Earthquake (SSE) for this facility to at least the level of the Quebec 
event, and (2) accept for litigation five contentions seeking to revise certain 
aspects of the emergency plan 10 take into account damage from an earthquake 
greater than the current Seabrook SSE. The petition, however, fails to define 
precisely the contours of the review that is sought; nor does it accommodate 
the procedural requirements of the various forms of review that may be sought. 
Nonetheless, we have attempted to discern whether any of the types of analyses 
apparently sought by the Petitioner should be made available, consistent with 
NRC procedures, given the information provided. 

The Petitioner is not a party to the Seabrook operating license proceeding, 
although she has made a limited appearance statement on seismic matters.' She 
was a party to the Seabrook construction permit proceeding, raising seismic 
issues concerning the SSE for the Seabrook facility. Because the Petitioner 
has not yet become a party to this proceeding, at a time well after the initial 
period specified for doing so, her proposed participation in the operating license 
proceeding must be judged under the procedures governing late-filed intervention 
petitions set forth in 10 C.F.R. § 2.714(a) and must survive a balancing of the 
five factors set forth therein.' Although her petition itself includes no information 
or argument addressed to the factors governing late-filed intervention petitions, 
her "Rebuttal" does discuss one of the factors, 

3 As the Staff points out, under NRC Rules, Petitioner has no automatic right to file a "Rebuttal" (ef. 10 
C.F.R. §2.730(c». She also has not moved for leave to do so. Nonetheless, the Staff offers no objection to cur 
cmsidcring this "Rebuttal." and we have considered it. IS wc1Il1 the Staff's response thereto, in reaching our 
determination on the petition. 
'This statement was made before the Licensing Board for the msitc proceeding err. 229-32, September 29, 

1986). Ms. Weinhold appeared II one of a panel of witnCIICI before this Board, on another topic (Tr. 8602-77, 
January 12, 1988). 
, (i) Good cause, if any, for failure to file on time; (li) The availability of other means whereby the petitioner's 

intcrclt will be protected; (iii) The extent to which the petitioner's parucipation may reason.bly be expected to 
assist in dcvcloping a sound record; (iv) The extent to whidt the petitioner's interest will be rcprcscntcd by existing 
parues; (v) The extent to whidt the petitioner's participation will broaden the issues or delay the proceeding. 
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The Applicants have analyzed the petition in terms of (1) a motion to reopen 
the record, (2) a motion for late-filed intervention, and (3) a request for relief 
under 10 C.F.R. § 2.206. The Staff has analyzed it in terms of the first two of 
these options. 

The section of the rules governing motions to reopen the record (10 C.F.R. 
§ 2.734) is among those cited by the petition, and Petitioner's Rebuttal explicitly 
affirms that the Petitioner is seeking to reopen the record on seismic matters. 
Nonetheless, there conceptually is some difficulty in applying these procedures 
to the petition inasmuch as no seismic issues have ever been considered in 
the operating license proceeding and, accordingly, there is no record on this 
question to reopen.6 We have considered the petition in terms of the reopening 
procedures only to the extent necessary to note that the affidavits required by 10 
C.F.R. § 2.734(b) have not been furnished. Because of the generally inadequate 
factual support undergirding the petition, we would deny the petition as not 
meeting the reopening criteria if it were necessary to determine whether those 
criteria were satisfied. 

We also do not view the petition, either through its terms or its apparent 
intent, as a request for a show-cause order pursuant to § 2.206 seeking to modify 
"the outstanding operating license.''7 In any event, we have no jurisdiction to 
entertain requests for show-cause orders pursuant to § 2.206 and thus will not 
further consider the petition as seeking such an order. 

In short, we regard the petition as a request for late-filed intervention, seeking 
to litigate several new contentions, and we will consider it in that context 

2. Standards 

Late-filed intervention requests not only must satisfy the lateness criteria set 
forth in 10 C.F.R. § 2.714(a).8 They must also meet the general requirements 
for intervention, including a showing that the petitioner has standing to partic­
ipate and has submitted at least one litigable contention. 10 C.F.R. § 2.714(a), 
(b). As for standing, the Petitioner states only that she is from Hampton, New 
Hampshire, and was an intervenor in the construction permit proceeding. Al­
though this statement does not describe standing with the required particularity, 
no party has raised any question concerning standing. We will assume that the 

6 The cmstruction permit and openting license phases or an application are considered separate proceedings. 
Subject 10 application or ru judicata or colLateral estoppel (acton (.r~~ pp. 56-59, i1tfra), similar types of 
safety issues may be eonsidered in each proceeding. Seismic issues were considered in the eonstruclion permit 
proceeding, but wehavenojurlsdiaicn Iorecpcn thlt sepante proceeding. 10C.F.R. 1 2717(s); HOWfoIlUgltlillg 
aNl Power Co. (South Tens Project, Units 1 and 2), ALAB-38 I , 5 NRC 582. 591 (1977). 
7 Applicants' Answer. dated December 19, 1988, It 4, 9. 
8 S .. note 5, IUPrtl. 
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Petitioner possesses the requisite standing, based on the location of Hampton as 
within 50 miles of the reactor. 

As for proposed contentions. we perceive two separate categories. The 
first, set forth as five separate contentions, attempts to litigate the effect of 
an earthquake similar to the Quebec earthquake on the emergency plan for the 
facility. The other more general contention seems to claim that the current SSE 
for the facility is inadequate based on the recent Quebec earthquake. 

3. Emergency Planning Contentions 

To the extent the petition seeks to introduce five new contentions concerning 
the effect of an earthquake such as the Quebec earthquake on emergency 
planning for the facility, we agree with both the Applicants and Staff that these 
proposed contentions are all of a type that may not be considered in a proceeding 
of this sort. The five contentions are each premised upon a severe reactor 
accident at Seabrook being accompanied by an earthquake of the magnitude 
of the Quebec earthquake. The Commission has held that this scenario need 
not be considered in the context of emergency planning, and its ruling in this 
regard has been upheld by the Court of Appeals for the Ninth Circuit. Pacific 
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
CLI-84-12, 20 NRC 249 (1984), aff'd sub nom. San Luis Obispo Mothers/or 
Peace v. NRC, 751 F.2d 1287, 1305-09 (D.C. Cir. 1984), aff'd en bane. 789 
F.2d 26 (D.C. Cir. 1986). See also Southern California Edison Co. (San Onofre 
Nuclear Generating Station, Units 2 and 3), CLI-81-33, 14 NRC 1091 (1981). 
Given these rulings, it is clear that we could not entertain the five proposed 
emergency planning contentions, even were all other requirements governing a 
late-filed intervention to be satisfied. 

4. Seismic Review 
I 

The remaining matter sought to be litigated by the petition consists of a 
reevaluation of the Seabrook SSE, to determine whether it is sufficient to take 
into account the recent Quebec earthquake. The petition asserts that the Quebec 
earthquake is a magnitude 6.4, whereas the Seabrook SSE is only a magnitude 
6.0. The Applicants, however, claim that the 6.4 magnitude stems from early 
newspaper accounts based on preliminary assessments and that the Quebec 
earthquake has been rated as 6.0 magnitude by the Geological Survey of Canada 
and 5.9 magnitude by the U.S. Geological Survey.' 

, Applic:.nts' Ans~ It 2 n.2. 
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To make the Quebec earthquake applicable to the Seabrook site, the petition 
seeks to have us find that it is included within the same tectonic province as that 
within which the Seabrook site is located. The petition fails, however, even to 
indicate the location of the epicenter of the earthqua1ce. (The several responses 
are of no assistance in this regard.) For purposes of our discussion here, we 
shall assume that the earthqua1ce occurred about 90 miles north of Quebec City 
(approximately 400 miles from the Seabrook site).IO 

The petition also seeks to have reconsidered testimony presented by Inter­
venors' witness, Dr. Michael Chinnery, at the construction permit stage but not 
relied upon by either the Licensing Board or the Appeal Board, concerning the 
maximum size earthqua1ce that could occur at Seabrook. The petition apparently 
claims that the occurrence of the asserted 6.4 magnitude Quebec earthquake to­
gether with several smaller earthquakes validates the theories propounded by 
Dr. Chinnery. 

The Applicants and Staff oppose our accepting this portion of the petition on 
a variety of grounds. We will deal with them seriatim. 

a. Jurisdiction 

First, although asserted with respect to a reopening of the record (which, as 
we have shown, is not here applicable), the Staff asserts that we lack jurisdiction 
to entertain a claim of this sort. The Staff, without citation to any authority, 
defines our jurisdiction to extend only to ''proceedings relating to Applicants' 
off-site radiological emergency response plan."n (1t claims that the onsile 
Licensing Board for this proceeding similarly Jacks jurisdiction to entertain a 
claim of this sort, on the ground that its authority is limited to resolving certain 
specific issues remanded to it by the Appeal Board.) The Applicants ma1ce a 
similar assertion about our juriSdiction, also without citation. 

In our view, we possess adequate jurisdiction to consider the seismic question, 
were it otherwise properly presented. As is reflected in the recent Notice that 
reconstituted the membership of this Board, this Licensing Board is the successor 
to the original Board for this proceeding and possesses jurisdiction to consider all 
issues within the scope of this proceeding, other than those specifically assigned 
to another BoardP The onsite Board was spun off in 1985 to resolve specified 
issues, and its jurisdiction is limited to those issues. That emergency planning 
issues are all that are currently pending before us is a fortuitous circumstance 

10 S" issuance of the NRC Office of Nuclear Regulatory Reseatch, '1tems of Int<:rest. Week Ending Dcc:ember 
2. 1988." alUched heteto as an appendix. 
II NRC SufTRespoose. dated Dcc:ember30. 1988. at 2.3; IU also NRC SufTRespoose to Rebuttal. dated JI/IIIUY 
11.1989. at 3. 
12Nwce of Reconslitution or Doan!. dated Jl/lllary 10, 1989, S4 Fed. Reg. 200'} (Jan. 18, 1989). 
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and does not serve to limit our jurisdiction to those issues - particularly where, 
as here, the seismic issue in question was never before raised or considered in 
the operating license proceeding. Accordingly, we have jurisdiction to entertain 
any new late-filed contentions that are otherwise properly within the scope of 
this operating license proceeding and are not among those assigned to the onsite 
Board. 

b. Res Judicata 

Second, the Applicants assert that the seismic review sought by the Petitioner 
is res judicata, based on questions that were raised by the Intervenors (including 
the Petitioner) and resolved during the construction permit proceeding. This 
claim is applied by the Applicants to the Petitioner's alleged assertion that the 
Seabrook site is in the same tectonic province as Quebec, and upon the validity of 
the so-called "Chinnery" theory of ascertaining the upper bounds of earthquake 
magnitude. Both of these questions are necessary elements of the petition and, 
according to the Applicants, were decided adversely to the Petitioner during the 
construction permit proceedings.J3 fur the reasons that follow, we conclude 
that the Applicants' claim is meritorious and that Petitioner's contention that the 
Seabrook SSE should be reevaluated is barred as res judicata. 

The doctrine of res judicata has long been held to be applicable in NRC 
licensing proceedings. Alabama Power Co. (Joseph M. Farley Nuclear Plant, 
Units 1 and 2), ALAB-182, 7 AEC 210, remanded on other grounds, CLI-74-
12, 7 AEC 203 (1974). The doctrine must be applied "with a sensitive regard 
for any supported assertion of changed circumstances or the possible existence 
of some special public interest factors •.•. " Id., ALAB-182, 7 AEC at 216. 
In that connection, however, we could not reject the proposed contention on res 
judicata grounds without affording the Petitioner an opportunity to be heard on 
the question. Farley, CLI-74-12, supra, 7 AEC at 204.14 The Petitioner has had 
that opportunity in this instance. 

For res judicata to preclude litigation of an issue, the individual or entity 
against whom estoppel is asserted must have been a party, or in privity with a 
party, to the earlier litigation (here, the construction permit proceeding); the issue 
to be precluded must be the same as that involved in the prior proceeding; the 
issue must have been actually raised, litigated, and adjudged; and the issue must 

13 s •• ALAB-422, 6 NRC 33, S4-64 (1977); ALAB-667, lS NRC 421, 441 (1982). 
14 Licensing boucIs must provide an opportunity to respond to "any prospective intcM:nor whooe contention is 
atUcked by another party on ru judicallJ or collateral cstoppc1 grounds, prior to deciding the mal1cl'." Although 
the Applicants cited this opinion .. subsequent history of the Appeal Board decision on which they rclied, they 
neglected to advise us of the necessity of obWning the Petitioner', views before deciding the question on ru 
judicallJ grounds. In this instance. the Petitioner has addressed this question in her "RebutUl" and, accordingly, 
the pleading rcquimnenlS cssentW for us to consider the Applicants' clsim of ru jwlicaIIJ have been fulfilled. 
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have been material and relevant to the disposition of the first action. The doctrine 
must be applied with a sensitive regard for any supported assertion of changed 
circumstances. Carolina Power and Light Co. (Shearon Harris Nuclear Power 
Plant), ALAB-837. 23 NRC 525, 536-37 (1986). Here, unless it appears that the 
changed circumstances cited by the Petitioner - i.e., the Quebec earthquake and 
several smaller earthquakes - undercut the findings at the construction permit 
stage, all elements of res judicata appear to be satisfied. 

In determining the admissibility of the proposed seismic contention, and 
before determining whether res judicata is applicable, we must accept the 
petition's classification (supported by a basis)" of the earthquake as having a 6.4 
magnitude. Houston Lighting and Power Co. (Aliens Creek Nuclear Generating 
Station, Unit I), ALAB-590, 11 NRC 542 (1980). If that classification were 
correct, the earthquake would be of greater magnitude than the Seabrook SSE. 
This showing of changed circumstances, however, would be relevant to this 
proceeding only if such an earthquake would produce ground acceleration at the 
Seabrook site greater than the Seabrook SSE. Whether that is the case depends 
upon whether the Quebec earthquake is located in the same tectonic province 
as Seabrook. 10 C.F.R. Part 100, Appendix A, V(a). 

At the construction permit stage, the tectonic province in which the Seabrook 
site was found to be located is not the same as the one in which the Quebec 
earthquake apparently occurred. The petition, however, seeks to demonstrate 
that the previous determination was incorrect and that one tectonic province 
governs both areas; i.e., that the province in which the Seabrook site is located 
is the "southerly extension of the Quebec, Canada, Seismic Tectonic Province." 
Petition at 6. 

The Petitioner advances two theories to support this propoSition. First, 
she attaches an earthquake epicenter map covering earthquakes that occurred 
from October 1975 through September 1986. This map is said to demonstrate 
(i) that seismicity appears to be evenly distributed throughout southern New 
Hampshire and eastern Maine; (ii) that the southern New Hampshire-eastern 
Maine seismic zone runs parallel to the Quebec seismic province; and (iii) an 
even distribution of major and minor seismicity has been instrumentally recorded 
during the period throughout the entire northeastern U.S. regions from Ottawa, 
Canada, due South, through the states of New York, New Jersey, and "due 
East," encompassing all of the New England States and extending through the 
St. Lawrence River Regions of Canada. 

15 The basis would be the "JepotU in local newspepcrs" on which the petition ltates it is based (Petition at 2; lee 
,,/&0 Applic:anta' Response at 2 n.2; Petitioner'. Rebutul at 2·3). We usume, because we ha~ n~ been advised 
otherwise, that the JqIOrla themselves made no attempt to connea the eat1hquake to the Seabrook facility. We . 
&lao note, although we Ire not premising our ru1ing on. precedent to the cffea that "bearuy based on a newsplper 
article does not constitute the kind of. evidence that can rupport I reopening motion." LowUvuJ Powu & Ught 
Co. (Wlterford Steam Electric Station, Unit 3), 01·86-1, 23 NRC 1,6 n.2 (1986). 
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Our own examination of the attached map leads us to believe that these 
observations are mutually inconsistent; and that, rather than an even seismicity, 
there are several distinct belts of seismicity in the area covered. That map 
scarcely supports the theory advanced by the Petitioner. Nor does the theory 
appear to be based on anything more than pure speculation by the Petitioner; 
no scientific expert is cited as a basis for the claim. Indeed, Ms. Weinhold has 
conceded that she has no expertise in this field (Tr. 229, onsite proceeding). 
We conclude that the Petitioner's arguments on this point are not sufficient to 
undercut the application of res judicata to the determination of tectonic province. 

Second, the Petitioner references an earthquake of 4.0 magnitude at Berlin, 
New Hampshire, on October 20, 1988, and an earthquake of 3.8 magnitude 
at Sumner, Maine, on November 15, 1988, and describes them as potential 
''pre-shocks'' of the Quebec earthquake. Because of their location vis-a-vis 
the Seabrook site, the Petitioner asserts that, if they were ''pre-shocks'' of the 
Quebec earthquake, they would serve to expand the tectonic province in which 
the Quebec earthquake occurred to include the Seabrook site. She calls upon 
"the scientific community" to determine whether these two small earthquakes 
are indeed ''pre-shocks'' of the Quebec earthquake. 

No scientific basis has been cited to support this theory. As noted, Ms. Wein­
hold admits that she herself is not a scientific expert in this field. We ourselves 
are aware of no scientific basis for this claim. Indeed, Ms. Weinhold appears 
to be using this claim to generate research support for her pre-shock theory, a 
process comparable to discovery which is impermissible under NRC rules to 
assist in the framing of contentions. Northern States Power Co. (Prairie Island 
Nuclear Generating Plant, Units 1 and 2), ALAB-I07, 6 AEC 188, 192, re­
consideration denied, ALAB-IlO, 6 AEC 247, afJ'd, CLI-73-12, 6 AEC 241 
(1973). Given these considerations, we find no basis supporting the Petitioner's 
pre-shock theory and no foundation for using that theory to demonstrate changed 
circumstances sufficient to modify the previous conclusions with respect to the 
Seabrook tectonic province and thereby undercut the Applicants' claim of res 
judicata. 

The Applicants would also apply res judicata to the Petitioner's claim 
that the Quebec earthquake and the seismicity map discussed above revalidate 
Dr. Chinnery's theory that an Intensity XII earthquake is a probable occurrence 
throughout the entire Northeastern United States Provinces. The Appeal Board 
concluded "that Dr. Chinnery's methodology has not been shown to be a credible 
means of predicting the intensity of seismic motion at a particular site." ALAB-
667, supra, 15 NRC at 441. Ms. Weinhold has not provided a technical 
explanation of how the new information on which she is relying would even 
affect Dr. Chinnery's testimony, much less validate it R>r lack of any basis for 
this claim, we do not accept it as defeating a claim of res judicata with respect 
to the Appeal Board's evaluation of Dr. Chinnery's testimony. 
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In sum, we find that two of the vital elements in Ms. Weinhold's petition 
are res judicata and that none of the information provided in the petition (or 
Rebuttal) serves to demonstrate changed circumstances that would undercut the 
applicability of that doctrine. Insofar as it seeks a reexamination of the Seabrook 
SSE, the petition is barred by the doctrine of res judicata. 

c. Timeliness 

Finally, both the Applicants and Staff claim that, even were litigable issues 
presented, the Petitioner has not carried her burden of demonstrating that the 
lateness factors favor admission of the proposed contentions. Given our rulings 
on the lack of merit of each of the proposed contentions, we need not even reach 
this claim. Nonetheless, to provide a record of our views on all the issues raised, 
we will record our agreement with the Applicants and Staff in this regard. 

The petition itself makes no attempt whatsoever to address the requisite 
factors. The "Rebuttal" deals in some fashion with factor (v) (delay), but. as the 
Staff points out. a petitioner who fails to discuss the five factors in its original 
petition has no right to a second opportunity to do so later. Boston Edison 
Co. (pilgrim Nuclear Power Station), ALAB-816, 22 NRC 461, 468 (1985). 

Moreover, even were we to assume that factors (i), (ii), and (iv) weigh 
in favor of the Petitioner, factors (iii) and (v) do not and, in this situation, 
would be controlling. Most important. the Petitioner has made no showing 
that she could adequately assist in developing the record on complex questions 
such as she is attempting to raise. Indeed, her attempt to provide a basis for 
modifying the tectonic province is, as we have observed, founded upon sheer 
speculation. Moreover, she admits to lack of expertise but provides no basis for 
our concluding that she could or would obtain technical assistance in pursuing 
her contentions. As for delay, her observation that there will be little delay if 
the Applicants' assertion of the magnitude of the Quebec earthquake is correct 
ignores both the reasonable time needed to resolve legitimate differences of 
opinion or, alternatively, suggests a lack of basis for her claim that the Quebec 
earthquake is of magnitude 6.4. Although the delay engendered by the process of 
litigation would not be controlling were significant safety information warranting 
resolution by the Board presented, this is not the case here. 

In short, we do not believe that our denying the instant petition will have 
any adverse effect on the public health and safety. In that connection, the NRC 
Staff, of course, routinely keeps track of developing information on earthquakes 
and, where warranted, may take enforcement action to make new information 
applicable to existing licensees. 
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fur the reasons stated, it is, this 30th day of January 1989, ORDERED: 
1. The Petition for Nuclear Regulatory Commission Review and Evaluation 

of the November 25, 1988 Quebec, Canada Earthquake, dated December 5, 
1988, is hereby denied. 

2. This Memorandum and Order may be appealed by the Petitioner to the 
Atomic Safety and Licensing Appeal Board, as provided by 10 C.F.R. § 2.714a. 
A notice of appeal with accompanying supporting brief must be filed within ten 
(10) days after service of this Memorandum and Order. Any other party may 
file a brief in support of or in opposition to the appeal within ten (10) days after 
service of the appeal. 

Judges Jerry Harbour and Gustave A. Linenberger were members of the Board 
at the time the petition was filed and contributed to this decision. They agree 
with the result Judge Jerry R. Kline did not participate in this decision. 

Bethesda, Maryland 
January 30, 1989 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD 

Richard F. Cole 
ADMINISTRATIVE JUDGE 

Ivan W. Smith, Chairman 
ADMINISTRATIVE LAW JUDGE 

APPENDIX 

OFFICE OF NUCLEAR REGULATORY RESEARCH 
Items of Interest 

Week Ending December 2, 1988 

Earthquake in Eastern Canada 

A magnitude 6 earthquake occurred at 6:46 pm EST, Friday, November 25, 
1988, about 90 miles north of Quebec City, Canada, which is an area of little 
or no historic seismicity. The epicenter is located at 48.14N and 71.22W, with 
a depth of 17 km. This location is 100 km north of the historically very active 
La Malbaie area on the St Lawrence River. 

60 



A magnitude 4.5 foreshock occurred on Wednesday, November 23, and a 4.1 
aftershock occurred on Saturday, November 26. There have been no aftershocks 
greater than magnitude 2 since Sunday, November 27. 

The main shock was strongly felt at the Canadian Genti1ly nuclear power plant 
approximately 215 km miles [sic] from the epicenter, but there was no seismic 
instrument to record the event as they are not required for Canadian plants. The 
only u.S. nuclear power plant that instrumentally detected the earthquake was 
Nine Mile Point Unit I, about 675 km distance, where a seismic annunciator 
sounded for 2 seconds. The strong motion instruments were not triggered. 

Seismologists and geologists of the Geophysics Division of the Geological Sur­
vey of Canada, with which the NRC-RES has a cooperative seismic agreement, 
have deployed portable instruments in the epicentral area to monitor aftershocks. 
They also are searching for evidence of ground surface deformation caused 
by the earthquakes, which may be difficult to find with the 12" snow cover. 
Columbia University seismologists, an RES contractor personnel, are assisting 
the Canadians with additional portable equipment. They also operate an ar­
ray of strong motion instruments in conjunction with the National Center for 
Earthquake Engineering. This array recorded a maximum acceleration of 0.6g 
approximately 210 km from the epicenter. 

The earthquake was widely felt within the U.S., from Maine to Michigan with 
reliable reports of it being felt in the Washington, D.C. area. 
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Cite as 29 NRC 62 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Sheldon J. Wolfe, Chairman 
Emmeth A. Luebke 

Jerry Harbour 

LBP-89-4 

In the Matter of Docket Nos. 50-443-0L-1 
50-444-0L-1 

(ASLBP No. 88-S83-01-0L) 
(On site EP exercise) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, 8t sl. 

(Seabrook Station, Units 1 
and 2) January 30,1989 

The Licensing Board denies certain Intervenors' motion to admit exercise 
contention, or, in the alternative, to reopen the record. 

LICENSING BOARDS: JURISDICTION 

A licensing board possesses the inherent right (indeed, the duty) to determine 
in the first instance the bounds of its jurisdiction. Duke Power Co. (Perlcins 
Nuclear Station, Units 1,2, and 3), ALAB-59I, 11 NRC 741, 742 (1980). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Pursuant to 10 C.F.R. §2.714(a)(I) and (b), any contention that is not filed 
within 15 days prior to the holding of a special prehearing conference or that is 

62 



not filed within 15 days prior to the holding of the first preheating conference (if 
a special preheating conference has not been held), is deemed to be late filed, 
and any request to file a nontimely contention may be granted based upon the 
balancing of the five factors. 

ATOMIC ENERGY ACT: RIGHT TO A HEARING 

Section 189a of the Atomic Energy Act does not provide members of 
the public with an unqualified right to a hearing, but rather the Act permits 
the establishment of reasonable threshold requirements for the admission of 
contentions, and the five-factor test in 10 C.F.R. § 2.714 represents a permissible 
exercise of that authority. Duke Power Co. (Catawba Nuclear Station, Units 1 
and 2), CLI-83-19, 17 NRC 1041, 1045-47 (1983). In Union of Concerned 
Scientists v. NRC, 735 F.2d 1437 (1984), the Court of Appeals neither held nor 
implied that the Act either prohibits the establishment of reasonable threshold 
requirements, such as the five-factor test, for the admission of contentions, or 
precludes the application of standards to reopen a closed record under 10 C.F.R 
§2.734. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Good cause can be shown for failing to propose a contention in a timely 
manner if intervenors submit the contention promptly after receiving the perti­
nent document, and all that is required is that they state the reasons (i.e., the 
basis) for the contention by referring to that document, and set forth assertions 
and conclusions drawn therefrom. See Houston Lighting and Power Co. (AlIens 
Creek Nuclear Generating Station, Unit I), ALAB-590, 11 NRC 542, 548-49 
(1980). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Once the institutional unavailability of a licensing-related document is re­
moved, intervenors must promptly formulate their contentions. See Duke Power 
Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). 
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Absent good cause for late filing, a compelling showing must be made on 
the other four factors in § 2.714(a)(I). Mississippi Power & Light Co. (Grand 
Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982). 
However, favorable findings on some or even all of the other factors in the rule 
need not in a given case outweigh the effect of inexcusable tardiness. Nuclear 
Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 
275 (1975). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

The second and fourth factors in § 2.714(a)(1) are accorded less weight than 
the three other factors. With respect to the third factor, a petitioner should set 
out with as much particularity as possible the precise issues it plans to cover, 
identify its prospective witnesses, and summarize their proposed testimony. 
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 
2), CLI-86-8, 23 NRC 241, 245-46 (1986). 

RULES OF PRACTICE: MOTION TO REOPEN THE RECORD 

Section 2.734 is a part of the adjudicatory process provided for under 
§ 189(a)(1) of the Atomic Energy Act. In contrast, a 10 C.F.R. § 2.206 procedure 
can hardly be equated with the ability to litigate issues in an adjudicatory setting, 
accompanied by a right of appeal to the Appeal Board and an entitlement 
to petition for Commission review if dissatisfied with the appellate result. 
Washington Public Power Supply System (WPPSS Nuclear Project No.3), 
ALAB-747, 18 NRC 1167, 1176 (1983). 

RULES OF PRACTICE: MOTION TO REOPEN THE RECORD 

A mere threshold showing is insufficient because it is well settled that a 
proponent of a motion to reopen has a heavy burden. 51 Fed. Reg. 19,535 
(1986); Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 1), 
ALAB-462, 7 NRC 320, 328 (1978). 

RULES OF PRACTICE: MOTION TO REOPEN THE RECORD 

Even though a matter is timely raised and involves significant safety consid­
erations, no reopening of the evidentiary hearing will be required if ~e affidavits 
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submitted in response to the motion demonstrate that there is no genuine un­
resolved issue of fact. i.e., if the undisputed facts establish that the apparently 
significant safety issue does not exist. has been resolved, or for some other 
reason will have no effect upon the outcome of the proceeding. The questions 
whether the matters sought to be raised present significant safety issues and 
whether they present triable issues of fact are intenwined and will be so treated. 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 
ALAB-138, 6 AEC 520, 523-24 (1973). 

LICENSING BOARDS: REVIEW OF NRC STAFF'S ACTIONS 

Barren allegations that the NRC Staff has acted in bad faith will be ignored. 
The presumption of regularity supports the official acts of public officers, and, 
in the absence of clear evidence to the contrary, we presume that they have 
properly discharged their official duties. United States v. Chemical Foundation. 
Inc .• 272 U.S. I, 14-15 (1926). 

RULES OF PRACTICE: MOTION TO REOPEN THE RECORD 

Only facts raising a significant safety issue, not conjecture or speculation, 
can suppon a reopening motion. Pacific Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC 1361, 1367 n.18 
(1984). 

EMERGENCY PLANNING: EXERCISE INSPECTION REPORTS 

It is normal NRC procedure, when an exercise inspection repon identifies 
"open items," for the Staff to conduct a followup inspection to determine 
whether those open items should be closed in a subsequent inspection report. 
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MEMORANDUM AND ORDER 
(Denying Motion to Admit Exercise Contention or to 

Reopen Record) 

Memorandum 

I. BACKGROUND 

On September 16, 1988, certain intervenors filed a motion to admit exercise 
contention or, in the alternative, to reopen the record.l An affidavit of Mr. Robert 
Pollard (hereafter Pollard Aff. 1) was attached to the motion. Applicants 
filed a response opposing the motion on September 28, 1988. Affidavits of 
Messrs. Gary Kline, James MacDonald, and Gregg Sessler were attached to 
the response. On October 3, the Staff filed its response. On October 7, 
the Intervenors submitted a motion for leave to reply to the responses of the 
Applicants and the Staff. On October 12, the Staff and Applicants filed opposing 
responses.z 

II. DISCUSSION 

A. Jurisdiction 

Intervenors urge that this onsite Board has jurisdiction to consider and to 
admit this new contention which alleges that serious defects and inadequacies 
exist in the Applicants' current onsite emergency response staff which result 
from an inadequate training program, and that said contention arises out of the 
June 27-29, 1988 exercise conducted at the Seabrook Nuclear Power Station, 
which included testing of Applicants' own onsite Seabrook Station Emergency 
Plan.3 According to Intervenors, since this new contention is involved with the 
authorization to issue a low-power license, we have jurisdiction. Apparently, 
Intervenors request that we either admit the contention after holding that the 
record has not been closed or, in the alternative, if we find that the record has 

1 These intervenors are the M .... ch ... etu Attorney General. the New England COilltioo Against Nuclear 
Pollution, the Seacoast Anti-Pollutioo League. and the Town of Hampton. New lIaml"'hire. 
ZWe grant Intervenon' motion for leave to reply of October 7. Mum that is discussed in their reply could have 

been tiled in their original motioo of Scpcembcr 16_ However. u of October 7. our Memorandum and Order of 
October 12 (unpublished) had not been issued. which in footnote 2 lilted that our patience WIS at an end and that 
thereafter we would deny Iny request to file a reply brief where it WII clear that the mlttera therein ahould have 
been preaented in the original motioo. 
3 The 1une 1988 lull-participation exercise. whim .imulated ocrtain lull-power operating cooditioo •• abo tested 

the olfsik plans of !he State of New lIampahirc and the Appllcanl5' plan for MauamUlctl5 c:ommurtitiea within 
the Seabrook EPZ. 
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been closed, we should reopen the record and admit the contention. Applicants 
argue that we are without jurisdiction because first, the issue concededly was 
not raised before this Board when it was exercising plenary jurisdiction over 
the proceeding,4 and because, second, our jurisdiction is now limited to two 
remanded issues' - i.e., the coaxial cable issue6 and the public notification issue, 
both of which we were considering pursuant to summary disposition procedures. 
The Staff does not question our jurisdiction. 

We possess the inherent right (indeed, the duty) to determine in the first 
instance the bounds of our jurisdiction.' We conclude that we have jurisdiction 
because the Commission's decision of December 21, 1988, CLI-88-1O, 28 NRC 
573, reflected that, before a low-power license may be issued, this Board must 
have resolved the instant motion to litigate additional onsite emergency planning 
issues and any litigation before it on such additional onsite issues. 

B. Late Filing 

At pages 4 through 7 of their motion, Intervenors argue that the onsite 
exercise contention was not late fIled.s The short answer is that, pursuant to 

4In our Partial Initial Decision, LBP-87-10. 25 NRC 171.216 (1987). with rcspecl \0 cauin onsite lafety and 
emergency planning conlCltions, we had found !hat !here was teasonable assurance Ihst Scsbroclt Station, Unit 
I, could be operated up to S% of nted power wi!hout endangering !he public hcsl!h and wet)', and !hat !he state 
of onshe emergency prtparedness provided teasonable assunnce Ihst adequate prttcctive mcaSUml can and will 
be taken in !he event of • ndiologica1 emergency. 
5 In IUpport of !he second argument, Applicants cite CaroliNJ Pmwr aIId Uglll Co. (Shearon Hurls Nuclear 

Power ~nt, Units 1,2, 3, and 4), ALAB-SU, 9 NRC 122, 17>4 (1979), and POrllaM Ge1lllral Electric Co. (Trojan 
Nuclear Plant). ALAB-S34, 9 NRC 287, 289-90 n.6 (1979). 
6 Since !he filing of Applicants' rcspons.:.!he Board has issued a Memorandum and Onler Ihst granted Applicants' 

motion for summary disposition and dismissed the coaxial cable contention. LBP-88-31, 28 NRC 652 (1988). 
aff'd, ALAB-909, 29 NRC 1 (1989)_ To date we have not issued a ruling upon Applicants' motion for lununary di$pOsiuon otihc public -notlJiCiilOii isSue: . - . . - . . 
'D..u Power Co_ (Petkins Nuclear SLltiOn. Units 1.2, and 3). ALAB-S91. 11 NRC 741. 742 (1980). 
S FUSl, Intervenon apparently contend Ihst, since the offsite Licensing Board had ruled (in • Memorandum and 

Order of August 19, 1988) that the deadline for exetcise contentions WI. September 21, 1988, \hey relied upon 
or were Icmehow misled by the off.ite Board and only decided to file the inlLlnt onsite contention a few days 
csrly because of increasing concern lboot the possibility of precipitous Iction resulting in low-power operation. 
(Su Intervenors' Motion at 4 n.4.) A. discussed in the text above. pursuant to 10 c.F.R 12.714, any contention 
not filed within I ccrt.tin IS-day period is deemed \0 be late filed. (Even if we were \0 consida this argument IS 

one being advanced under 12.714(.)(1) to Ihow good cause for failu~ to Iile in a tiroely manna after !he June 
1988 exetcise, Intervenon hive fliled to make a good Irgument because, carlia in their motion. at 3 n.2,!hey 
ILlte that the offsite Board had indicated in an Order of July 29, 1988, that its jurisdiction was lintited to purely 
offsite emergency planning issues and did not extend to onsite emergency planning issues even if they hid offsite 
planning consequences. Thus. even if thU argument were to be advanced under 12. 714(a)(1), there is no good 
cause shown why Intervenon did not Iile!he instant motion in a tiroely manna after July 29, 1988, instead of 
waiting until September 16 to do 10.) 

As their second argument, Intervenors Ippa=tly contend that any emergency planning ClIercise contention 
may not be deemed to be untiroely Iiled and must be deemed \0 be tiroely filed because 10 C.F.R. Pan SO, the 
Atomic Energy Ad.. and cue law accord the Intervenon the right \0 fully litigate the onsite planning aspects of Ihst 
exercise prior to low-power operation. However, obviously 10 C.F.R § 50.47 emergency planning contentions, in 
order \0 be deemed \0 have been timely filed, must meet the IS-day requirement of ~2.714. Moreover, in DuM 
Pmwr Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-1 9, 17 NRC 1041, I04S-47 (1983); !he Commission 

(ColllilUUd) 
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10 C.F.R. §2.714(a)(I) and (b), any contention that is not filed within 15 days 
prior to the holding of a special prehearing conference or that is not filed within 
15 days prior to the holding of the first prehearing conference (if a special 
prehearing conference has not been held), is deemed to be late filed, and any 
request to file a "nontimely" contention may be granted based upon the balancing 
of five factors. As note 4 indicates and as the Commission has ruled, the record 
in this case is closed.9 However, for the purpose of our discussion, since we 
would have to evaluate the five factors in Part II.D, infra, we assume that the 
record has not been closed with respect to the instant motion and with respect to 
the matters raised therein, and we proceed to discuss whether a balancing of the 
five factors in § 2.714(a)(I) weighs against admitting the late-filed contention 
which was filed on September 16, 1988. 

C. Re the Motion to Admit the Contention 

The five factors in § 2.714(a)(I) are: 

(i) Good cause. if any. for failure to file on time. 
(ii) The availability of other means whereby the petitioner's interest will be protected. 
(iii) The extent to which the petitioner" participation may reasonably be expected to 

assist in developing a sound record. 
(iv) The extent to which the petitioner's interest will be represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay 

the proceeding. 

With respect to the first factor. the Intervenors argue that, even if the onsite 
exercise contention is deemed to be late filed, it was not until after receipt 
on July 15 of NRC Staff's Inspection Report No. 50-443188-09 dated July 6 
(hereafter Report 88-09) that they were made aware of an exercise weakness and 
the five examples identified thereunder but that, in and of itself. the inspection 

h .. ruled lhat 1 189. or Ihe AlOmic Energy Act doca not provide members of Ihe public with an unqualified right 
to a hearing. lhat ralher \he Act pennits Ihe catsb1ishmcnt of reasonable threshold requirements for \he admiJlion 
of cmlcntionl, and lhatlhe live-f.ctor test in 10 C.F.R. f 2.714 n:pre3C!Its a penniuibJe exercise of Ih.t .ulhorlty. 
Filially, in UNo,. of CO"UTMd SculltUts Y. NRC, 735 F.2d 1437 (D.c. Cir. 1984), a case frequently cited by 
Ihe Intervenors, Ihe Court of Appeals ncilhcr held nor implied lhat Ihe Act cilhcr prnhibits Ihe catsblishment of 
rcuonable Ihrcshold requirements, IIICh u \he live-factor test, for the admiasion of contentions. or precludes the 
application of ItIndards to reopen a closed record under 10 C.F.R. 12.734. S •• further discuuion in note 18, 
iIIfra. As the Appeal Board noted in • CtllaW/xJ decision, DuU PU>WT Co. (Catswba Nuclear Ststion, Units 1 and 
2), ALAB-813, 22 NRC 59. 78 (1985), \he decision of Ihe Court of Appcals focused upon a Commission rule to 
Ihe effect Ihlt licensing boards need nOl. consider the results of emergency preparedness exercises in • licensing 
hearing before aulhorizing \he issuance of • full-power license and held Ihat Ihe rule violated f 189a(1) of Ihe 
AlOmic Energy Act of 1954, u amended, in that it denied a right to a hearing on • material factor relied upon by 
Ihe Commission in making its licensing decisions. 
9CU-88-7. 28 NRC 271, 273 (1988). 
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report made little sense.10 They urge that, had they filed a contention shortly 
after receipt of the Report on July IS, "it would have been attacked as lacking 
basis and specificity and failing to allege a fundamental flaw in the onsite plan." 
(Reply at 17.) Intervenors maintain that it was not until after they received 
in the week of August 15 and had the opportunity to review the Applicants' 
eight-volume exercise scenario documentation (the 1988 FEMA/NRC Graded 
Exercise) that they were provided with, inter alia. the objectives and the scenario 
sections for Applicants' Seabrook Station emergency exercise, which furnished 
the factual context for a proper technical understanding of Applicants' staff's 
actions and responses. (Motion at 9-10; Reply at 17.) We have read the 
"objectives" sections (§§ 2.1-0 through 2.2-14), and the "scenario" sections 
(§§ 5.0-1 through 5.0-4 and 6.1-1 through 6.3.4-29) of the Graded Exercise. We 
disagree that it was necessary that Intervenors had to have in hand and review 
the objectives and the scenario in the Graded Exercise before they could be in 
a position to properly and fuIly prepare a contention addressing the weakness 
and the five examples thereof. We conclude that Intervenors have failed to show 
good cause for failing to propose the instant contention in a timely manner after 
July IS, 1988, and instead delayed their filing until September 16. Promptly 
after receiving the Inspection Report on July IS, all that was required of the 
Intervenors was that they state their reasons (i.e., the basis) for their contention 
that serious defects and inadequacies existed in the Applicants' onsite emergency 
response staff and that these weaknesses reflected an inadequate staff training 
program. That responsibility would have been sufficiently discharged by their 
references to Report 88-09, and by their assertion that the NRC Staff had 
observed and concluded that Applicants' onsite emergency staff had displayed 
questionable engineering judgment and/or did not recognize or address technical 
concerns, and thus that Applicants' staff's actions or inactions represented a 
serious and unacceptable increased level of risk to the public under conditions 

10 The Inspection Report reads in pertinent part: 
3.1 Exercise W.ahlc.uu 

The NRC identified the following excrci5c weakncsses which need to be evaluated and 00TreCted by 
the licensee. The licensee conducted an adequate self critique of the exercise that also identified these 
areas. 
1. The Technical Support Center (rSC) and Emergency Opcntims ncility (EOF) iliff displayed 

questionable engineering judgment and/or did not n:cognize or address technical c:mccms (S0443/88-
OS-01). For example: 

- Neither the EOF or TSC ctaff questioned a release of greater than 7000 curlcs per second 
with only clad damage and DO core unc:overy; 

- Efforts continued to restore the Emergency Fccdwater Pump after a !argc-break LOCA; 
- A questionable fix for the Cmtainment Building Spray system; 
- A lack of effort to locate and isolate the release path; and 
- No effort was Doted to blowdown Steam Generators to lessen the heat load in c:mtainmcnt. 

[lbrcc other exercise weaknesses we.e also identified but are Dot in issue.] 
(Exhibit A attached to Intervenors' Motion of September 16. 1988.) 
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of low-power operation, and evidenced an inadequate staff training program.ll 

Once the institutional unavailability of a licensing-related document is removed, 
intervenors must promptly formulate their contentions.11 We weigh this factor 
against the Intervenors in failing to show good cause for their failure for a 
2-month period to file a motion for leave to submit out-of-time this onsite 
contention. Absent good cause for late filing, a compelling showing must be 
made on the other four factors,13 However, favorable findings on some or even 
all of the other factors in the rule need not in a given case outweigh the effect 
of inexcusable tardiness." 

The Applicants and the Staff concede that the second and fourth factors 
weigh in favor of the Intervenors, and we agree. However, these two factors are 
accorded less weight than the three other factors." 

With respect to the third factor, when a petitioner addresses this criterion, 
it should set out with as much particularity as possible the precise issues it 
plans to cover, identify its prospective witnesses, and summarize their proposed 
testimony.16 Although Intervenors knew better, having been long-time litigants 
in both the onsite and offsite proceedings, they failed to furnish the required 
information in the original motion. (See p. 68, , (iii).) In their reply, which in 
our discretion we have permitted to be filed, they do identify their prospective 
witness as being the individual whose affidavit was attached to the original 
motion. In their reply, however, other than urging that in the original motion 
they had summarized proposed testimony and had attached the affidavit that 
was referenced in the proposed contention, they did not make any effort to 
comply with the requirements of this factor. Generalities, rather than precise 
issues, were presented, and we will not do Intervenors' homework for them by 
reading the affidavit and then summarizing the proposed testimony. Absent such 
a summary, we don't know with any degree of certainty that which will be the 
substance and extent of the proposed testimony. We weigh this factor against 
the Intervenors. 

With respect to the fifth factor, Intervenors admit that the admission of the 
contention would broaden the issues. We need not go further in light of the 
disjunctive wording in the fifth factor. In any event, as reflected in note 6, 
supra, the only matter now pending before us pursuant to summary disposition 

11 Su Houstoll UgAlilll aM PllMM, Co. (Allens Creek Nuclear Generating Station. Unil 1). ALAB-S90, 11 NRC 
S42, S48-49 (1980). 
11 S~, Catawba. CU-83-19.1III"a. 
13 Mississippi Pl1MMr & U,AI Co. (Gnnd Gulf Nuclear Station, UnilS 1 and 2). ALAB-704. 16 NRC 172S, 1730 
(1982). 
14 Nut:uar FlUl S",';cu.llIt:. (Wen Valley Reprocessing Pllnl). CU-7S-4, 1 NRC 273. 27S (1975). 
UCo",,",,_allll Edisoll Co. (Braidwood Nuclear PoWCZ' Sution. Uniu 1 and 2), CU-86-8, 23 NRC 241. 24S 
(1986). 
16/d. II 246. 
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procedures is the public notification issue. The public notification matter is now 
a full-power issue as to which we have jurisdiction. (See Notice of Clarification 
of October 12, 1988.) Obviously the admission of this late-filed contention and 
subsequent discovery would delay our proceeding. We weigh this factor against 
the Intervenors. 

Overall, the Intervenors failed to demonstrate that they prevailed on the five­
factor test Much less did they make the compelling showing on factors two 
through five that was required to overcome their failure to demonstrate good 
cause, under the first factor, for their failure to file on time. Thus, we deny 
Intervenors' motion to admit the instant contention. 

D. Re the Motion to Reopen the Record1? 

After reviewing the submissions of the parties identified in Part I, supra, 
and being made aware that the Staff had prepared a second Inspection Report 
(hereafter Report 88-10, which had been issued by the Staff on October 6, 1988, 
and which in part had been attached to Applicants' response of October 12), we 
concluded that additional briefing and affidavits were necessary with respect to 
that part of Intervenors' motion seeking to reopen the record and, in the Order 
of October 25, 1988 (unpublished), we directed that this be done. Applicants 
were specifically directed to show wherein Report 88-10 wholly confirmed the 
position taken in their original response and affidavits of September 28 and con­
firmed the lack of any significant safety issue. We stated that we would consider 
these additional submissions to determine whether a significant safety issue had 
been raised and whether a materially different result would be or would have 
been likely had the newly proffered evidence been considered initially. On 
November 8, Applicants submitted a response. On November 9, Intervenors 
submitted a memorandum to which was attached an affidavit by the same in­
dividual who had executed the affidavit attached to the Intervenors' original 
motion (hereafter Pollard Aff. 2). On November 28, the Staff filed a response 
to which was attached the joint affidavit of two of its employees, Messrs. Craig 

17 Section 2734 provides in pertinent part: 
(I) A mooon to reopen a closed record to consider Idditionll evidence will not be granted unless the 

following criteril are uusfied: 
(I) The mooon must be timely. except thl! an exception Illy &nve issue mlY be considered in the 

cfucretion of the presiding offiett even if untimely presented. 
(2) The mooon must Iddress a significant urety or environmental issue. 
(3) The mooon must demonstnte thst a materially different result would be or would have been likely 

had the newly proffered evidence been considered initially . 

• • • 
(d) A mooon to reopen which relates to a contention not previously in controversy among the parties 

must also nlisry the requirements for nontimely contentions in § 2.714(1)(I)(i-v). 
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Conklin and David Ruscitto.18 On December 7, the Intervenors filed a motion 
for leave to respond to the Staff's response of November 28. On December 12, 
the Staff responded. Absent Staff's objection, we grant Intervenors' motion for 
leave. 

Since we assumed, supra, that the record has not been closed and denied 
Intervenors' motion to admit the contention, we now proceed to consider whether 
the alternative motion to reopen the closed record addresses a significant safety 
or environmental issue. 

Since we conclude in Part IT.C, supra, that a balancing of the five factors in 
§ 2.714(a)(1)(i-v) weighs against admitting the contention, obviously the motion 
to reopen to consider a contention not previously in controversy does not satisfy 
the requirement of ~ (d) of § 2.734. Further, criterion (1) of § 2.734(a) has not 
been satisfied, since Intervenors do not allege and demonstrate that the proposed 
contention involves an exceptionally grave issue. 

We now proceed to discuss criterion (2) to determine whether the motion 
to reopen addresses a significant safety or environmental issue in that the NRC 
Staff's Report 88-09 of July 6, 1988, reported that five examples reflected 
that Applicants' emergency exercise staff displayed questionable engineering 
judgment and/or did not recognize or address technical concerns. (See note 10, 
supra.) We will also address criterion (3). We deem that affidavits submitted 
by the parties were given by competent individuals with knowledge of the facts 
alleged and/or by experts in the disciplines appropriate to the issues raised. 

However, before discussing the five examples, we must address several 
matters. First, at pages 3 and 4 of their memorandum submitted on November 
9, 1988, Intervenors argue that, in light of the Order of October 25, 1988, it 
appears that this Board improperly will resolve sharply disputed facts by means 

18 In light of the Board', Order of OctobCl' 25, 1988, for the fillt time in its responae of NovembCl' 28, 1988, 
the NRC Staff discussed whether the IntervenOll' alternative motion to reopen raised a significant .. fcty or 
environmental issue. Previously, in its response d,ted Oaober 3, 1988, in footnote I, the NRC Staff had not 
discussed whether the Intervenors' alternative motion to reopen met the ltIndards set forth in 10 c.F.R. 12.734 
because it agreed with Intervenors that the Iune 1988 exercise was "material" to the determination whether th= 
is re&SOItIble assurance that adequate protective measures can and will be taken in the event of a ndiological 
emergency. In its response of NovembCl' 28.1988 at 2 and 3, the Staff cited Ullioll ofCoN:ml~d SCUIIILrr.r, supra, 
735 F.2d at 1443-44, in ruppon of its position. (However, in that responae, it did proceed to discuss whether 
•• ignificant .. rely or envirauncmal issue had been nised in the alternative motim.) The Staff', position is 
without meriL The UCS decision Vlcated an amended regulation (10 c.F.R. 1 50.47(a)(2» to the extent that said 
regulatiat eliminated the emergency exercise II a prerequisite to authorizatiat of a license and affirmed that • 
10 C.F.R. 12.206 teqUcst to initiate lic:mse amendment proceedings was not a 1 189(a)(I) proceeding under the 
Atomic Energy Act of 1954, IS amended. That decisiat is not apposite. FUll, Irince the issuance of the UCS 
docisioo, 1 50.47(a)(2) has been revised to delete the I .. t sentence which had provided that emergency ~esa 
exercises were not ftlCjuired for any initial licensing decisim. 50 Fed. Reg. 19,323 (1985). Secatd, .aid decision 
did not preclude application of 12.734 ltIndards since those ltIndards were not issued until May 30, 1986, and 
were not effective until Iune 30,1986 (51 Fed. Reg. 19,535). FII1I11y, 12.734 is a part of the adjudicatory process 
provided for under 1189(a)(I). In Cattnst a 12.206 procedure can hardly be equated with the ability to litigate 
issues in an adjudicatory .etting, ac:c:ompanied by a right of appeal to the appeal boan:I and an entitlement to 
petition for Ccwnmissim review if dissatisfied with the appel1ate resulL Waslu'lIltoli Public P(»<Mr Supply Sym", 
(wpPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167, 1176 (1983). 
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of evaluating conflicting affidavits and render an inappropriate "on the merits" 
adjudication rather than, pursuant to § 2.734, determine whether a threshold 
showing has been made that the evidence, if assumed to be true, presents a 
significant safety issue. Intervenors err. A mere threshold showing is insufficient 
because it is well settled that the proponent of a motion to reopen the record 
has a heavy burden.19 Further, as evidenced, infra, we do not resolve disputed 
genuine issues of material fact raised in conflicting affidavits and do not decide 
the merits of the contention set forth in the motion. Rather we have taken a 
hard look at all of the submissions to determine whether or not significant safety 
issues have been raised and whether or not unresolved genuine issues of material 
fact have been presented. Even though a matter is timely raised and involves 
significant safety considerations, no reopening of the evidentiary hearing will be 
required if the affidavits submitted in response to the motion demonstrate that 
there is no genuine unresolved issue of fact. i.e., if the undisputed facts establish 
that the apparently significant safety issue does not exist, has been resolved, or 
for some other reason will have no effect upon the outcome of the proceeding. 
As is evidenced, infra, the questions whether the matters sought to be raised 
present significant safety issues and whether they present triable issues of fact 
are intertwined and are so treated. Our review and analysis follow the guidelines 
set forth in the case cited by the Intervenors at page 4 of their memorandum of 
November 9, 1988.20 

Second, Intervenors suggest that the NRC inspectors, in issuing Report 
88-10, acted in bad faith and contrary to their obligations in an effort to 
minimize the impact of the conclusions in the first report on the instant litigation 
(Memorandum of November 9 at 3, 7). They argue that, instead of sending 
any of the original team of inspectors that actually witnessed the exercise 
back to Seabrook, NRC officials replaced the inspectors that had criticized the 
Applicants' performance, and would have us infer that these officials had acted 
in bad faith. (Memorandum of November 9 at 6; Response of December 7 at 2.) 
We ignore these barren allegations and others of this ilk. The presumption of 
regularity supports the official acts of public officers, and, in the absence of clear 
evidence to the contrary, we presume that they have properly discharged their 
official duties.21 Moreover, two of the members of the NRC inspection team, 
who had observed the exercise conducted on June '1:1-29, 1988, and documented 
their observations in Report 88-09, attest that they also performed the followup 
inspection resulting in Report 88-10. (Staff's Joint Aff., A.4, A.6, A.17.) 

19 51 Fed. Reg. 19,535 (1986); KaMIU OIU and EI«tric Co. (Wolf C=k Generating Statim. Unit n, ALAB-462, 
7 NRC 320. 338 (1978). 
2OV.rmolll YaM .. Nucuar P~r Corp. (Vermont Yankee Nuclear Power Statim). ALAB-138. 6 AEC 520, 
523-24 (1973). 
21 U,utltl SIIJIU "'. Clumical FoUNlatiott.lfIC •• Z12 U.S. 1,14-15 (1926). 
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We are equally unpersuaded by Intervenors' speculations that the affidavits 
of Applicants' employees are not credible because these employees were not 
independent observers and were motivated by self-interest (Memorandum of 
November 9 at 5.) Only facts raising a significant safety issue, not conjecture 
or speculation, can support a reopening motion.22 

Finally, as stated in Part II.A, supra, the purpose of the exercise was to 
test. inler alia, Applicants' onsite Seabrook Station Emergency Plan, and note 
10, supra, reflects that Report 88-09 identified the one exercise weakness (and 
the five examples thereof) which is the subject of the instant motion. It is 
undisputed that this one weakness (and the five examples thereof) was considered 
to be an "open item," which meant that an inspection followup was required, 
and it is undisputed that items opened in a NRC inspection report must be 
closed in a subsequent inspection report if corrected or resolved. (Staff's Joint 
Aff., A.16, A.18.) It is also undisputed that Report 88-10 concluded that 
Applicants' TSCIEOF staff ''possesses adequate capabilities to protect public 
health and safety" and that this "open item is considered closed." (Attachment 
to Applicants' Response of October 12, 1988.) Drawing down from these 
undisputed facts, we conclude that the procedures followed in this case were 
not unique - i.e., it is normal NRC procedure, when an exercise inspection 
report identifies "open items," for the Staff to conduct a followup inspection 
to determine whether those opened items should be closed in a subsequent 
inspection report. 

1. The First Example 

With respect to the first example, the Intervenors asserted that this failure of 
both the Applicants' Technical Support Center (TSC) and Emergency Operations 
Facility (EOp) staffs to question a release of greater than 7000 curies per second 
(Ci/sec) with clad damage and no core uncovery indicated a seriously deficient 
knowledge of the relationship between the magnitude and rate of a radioactive 
release and the amount of core damage. Without a sound knowledge of the 
magnitude of releases under varying degrees of core damage, they asserted that 
Applicants' personnel may not recognize that their analysis, based partIy on 
conflicting information, is incorrect. causing them to take incorrect actions or 
to fail to take corrective actions. (pollard Aff. I, ~, 19-20, at 12-13.) 

In response, Applicants' employee, who was the Emergency Operations 
Facility Coordinator during the June 1988 exercise, attested as follows: A 
review was made of this mauer with both controllers and exercise participants. 
The lack of correlation between the 7000-Ci/sec release condition and core 

22Pat:ific Go.r aNI Ekctrit: Co. (Diablo Clllyon Nucleu Power PlIII!' Units 1 and 2). ALAD.775. 19 NRC 1361. 
1367 n.18 (1984). 
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cooling indications was questioned and discussed by TSC emergency response 
personnel during the exercise. They accepted the information given by the 
controllers as being correct and proceeded accordingly. This complied with 
specific instructions or guidelines requiring the exercise participants to use 
information as supplied by an exercise controller. Applicants' personnel did as 
they were directed, but realized that it was necessary to introduce artificially 
high radioactive releases in order to fully exercise offsite responders. The 
implementation of other emergency procedures was not affected by this lack of 
correlation. This included all sampling and analyses required for the assessment 
of the magnitude of core damage. Accordingly, Applicants concluded that the 
above actions did not reflect questionable engineering judgment or an inability 
to recognize or address technical concerns, that the observation in Report 88-09 
was inaccurate, and thus that Intervenors' motion did not establish the existence 
of a significant safety or environmental issue. (MacDonald Aff., ,,4-7, at 2-4; 
Response at 12.) 

In Report 88-10 at 10, issued on October 6, 1988, and closing this item raised 
in Report 88-09. the NRC Staff stated that: 

The inspector reviewed the player and controller logs for selected TSC, EOF and engineering 
support center (ESC) staff. These logs revealed that several .taff members did question 
and/or <XlITUIlent on the mismatch between the reactor coolant activity and the release rate. 
Subsequent discussions with the TSC and EOF controllen and playen also indicated that 
they were aware of this mismatch. In actuality, the ESC staff made very accurate core 
damage assessments based upon the data supplied by the TSC. The EOF dose assessment 
staff made Iccurate dose projections based upon the release rate, as well IS correlation of 
field data to the release rate. A review of previous drill comments, IS well as the player 
instruction for this exercise, indicated that this level of activity is recognized to be an 
unrealistic number, which is required to provide the offsite dose rates necessary to exercis,. 
the entire emergency planning zone. The technical staffs had repeatedly identified and 
questioned these mismatches in previous drills and were told by the controllen that this high 
release rate was necessary to test the offsite plans, and that they should not challenge the 
data. 

Although NRC review of the specific scenario used for the exercise was acceptable, the 
above-described problem indicates that the licensee should place more effort in developing 
exercise scenarios where core damage and release rates are consistent. 

Additional comments and information regarding the first example were 
submitted in the parties' responses to the Board Order of Octo.ber 25. 1988. 
In a response of November 8, Applicants set forth the contents of Report 88-10 
to the extent that the report addressed each of the five examples, and italicized 
those portions that they asserted particularly were in full support of positions 
taken in their response and affidavits of September 28. 

Intervenors' principal assertion on this first example in their memorandum 
of November 9 was that the NRC inspection team that observed the exercise 
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presumably had access to the logs questioning the release rate, but reached 
an initial conclusion different from that presented in Report 88-10, and that 
the NRC Staff gave no explanation whatsoever for the difference between the 
two reports. In agreeing with the second paragraph of Report 88-10 on this 
example (see supra), Intervenors also questioned the validity of the exercise 
results to determine whether Applicants' staff met the exercise objective, since 
the instant exercise scenario postulated conditions that were mutually exclusive 
on technical grounds. (Memorandum at 11; Pollard Aff. 2, "27-30, at 9-10.) 
However, Intervenors ignored the Staff's qualification of its recommendation in 
Report 88-10 to the effect that the scenario used for the instant exercise was 
acceptable. They also ignored the other substantive statements in Report 88-10, 
in particular, that the unrealistic level of radioactivity was required to provide 
the offsite dose rates necessary to exercise the entire emergency planning zone.:13 

The NRC Staff's response of November 28 reflected the following: It should 
be ;fust understood that a release rate of greater than 7000 Ci/sec was necessary 
to 'test the adequacy of dose projections and protective action recommendations 
for offsite response, and that a release of this magnitude is not possible given 
the conditions of the exercise scenario, i.e., clad damage with no core uncovery. 
Based on the information available to the NRC Staff when Report 88-09 was 
written, the first example was designated as a "weakness," because the NRC's 
observation team of inspectors expected the TSC/EOF staff to discuss and 
question the high radioactivity readings which would not be possible under 
conditions of the exercise scenario. The NRC inspectors did not discuss these 
matters, and Applicants did not offer information on this example at the exit 
meeting, and therefore the Staff marked it as a weakness. The Staff did 
observe at the exit meeting that the TSC/EOF staff had made prompt and 
correct dose projections and assessments and made appropriate protective action 
recommendations based upon the given 7000-Ci/sec release rate. (Staff's Joint 
Aff., A.9.) In the later followup postexercise conferences, Messrs. Conklin 
and Ruscitto, who were the same NRC inspectors who had observed the initial 
exercise, attested that exercise logs not previously made available or discussed by 
Applicants, showed that several TSC/EOF staff members indeed had questioned 
the mismatch between the reactor core condition, reactor coolant radioactivity, 
and the release rate. (Staff's Joint Aff., A.17, A.21; Report 88-10 at 10.) The 
NRC Staff also observed from previous exercise records that the radioactivity 
release rate used during the June 1988 exercise had been recognized as an 

23 We disregard Intervenon' assertion regarding the validity or using mutuaUy exclusive technical conditions in 
the June 1988 exercise because that assertion is beyond the scope of the basis for the emtention. Thlt basis 
challenged the ability or AppUcants' TSC and EOF pmonne1 to analyze llltion cmditions and parameter trends 
and to develop potential lo1utions for placing the reactor in • lire, IIIble emditia!. (Exhibit 1 to Molia! of 
Seplember 16.) It chaUenged neither the validity 'or the scenario used in that exercise nor the NRC Stll!'. use or 
the .catano in its delcrmination of whether AppUcants had met the lilted objective. 
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unrealistic number by Applicants' TSC/EOF staff, but that they had been 
instructed by the rules of the exercise not to challenge these data. (Report 
88-10. ,4.e(5), at 10.) Staff also attested that had the above information been 
available at the time of the exercise (or at the exit meeting). it would not have 
designated this as a weakness in Report 88-09. (Staff's Joint Aff., A.21.) 

Since it is clear that, but for the fact that certain information had not been 
available to the NRC Staff prior to the issuance of Report 88-09, the first 
example would not have been identified in that report as being an exercise 
weakness, we conclude that the motion to reopen does not address a significant 
safety or environmental issue or present a triable issue of fact. In light of our 
conclusion that the motion to reopen docs not address a significant safety or 
environmental issue or raise a triable factual issue with respect to this example, 
we also conclude that a materially different result would not be or would not 
have been likely had the newly proffered evidence been considered initially. 

2. The Second Example 

With respect to the second example, Intervenors noted that the accident 
scenario called for a halt in the controlled shutdown when the second EFW pump 
failed, because continued shutdown of the plant would require the need to operate 
the emergency feed water system. They opined that under these circumstances, 
trying to repair the EFW pump was a correct action. However, Intervenors 
claimed that Applicants' staff should have recognized that further efforts to repair 
the EFW system after the large-break LOCA were of little value. They claimed 
that such actions indicated a seriously deficient level of competence. They 
also averred that some of the Applicants' onsite staff occupied themselves with 
activities of little value in a postulated large-break LOCA. However, Intervenors 
concede that in the instant exercise, the Applicant's efforts to restore the EFW 
pump did not complicate the accident or exacerbate the consequences, but 
asserted that under other scenarios an inadequately trained staff could complicate 
the accident and exacerbate the consequences. (Pollard Aff. 1. " 11-12, at 7-9.) 

The Applicants responded in their submission of September 28 that, upon 
the occurrence of the LOCA in the exercise scenario, the activities of the TSC 
were reprioritized to respond to activities directly involving the LOCA, and that 
the continuing efforts to restore an inoperable EFW pump afterwards did not 
affect the response by TSC to the higher-priority activities involved with the 
LOCA. While TSC personnel recognized that the EFW system might not be 
needed to mitigate the consequences of a large-break LOCA, one reason given 
for continuing the efforts to repair the EFW pump was that the efforts should 
continue in order to ensure a backup heat removal method if it were needed, 
even if an immediate need was not perceived. Another was to demonstrate 
the technical assessment capability of the TSC team members. Applicants' 
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affiant attested that it was clear that if it appeared that these actions could affect 
accident-mitigating capabilities or actions, the EFW pump activities would have 
been terminated. (Kline Aff., "4-9, at 3-5.) 

In Report 88-10 at 8, issued on October 6, 1988, and closing this item raised 
in Report 88-09, the NRC Staff stated that: 

The licensee conec:tly stated that the EFW pump would be required to operate to support 
steam generator cooldown in the recovery phase and continued repair efforts were prudenL 
The inspector agrees and determined that the stated activity did not detract from the overall 
recovery effort, nor did it diminish other high priority recovery action in progress or planned, 
and that TSC judgments were made with long-term recovery in mind. 

The Intervenors, in their November 9 memorandum, asserted that the EFW 
pump repair would be of little, if any, use in either the short term or the 
longer term following a large-break LOCA and that, contrary to the claim in 
NRC Report 88-10, steam generator cooldown is not required during long-term 
recovery from a large-break LOCA.2.4 However, Mr. Pollard admitted that efforts 
to restore the EFW pumps would be required in the very long term, i.e., during 
the months prior to resuming operation. Intervenors further asserted that neither 
NRC Report 88-10 nor Mr. Kline's affidavit explained or mitigated the NRC 
Staff's earlier conclusion in Report 88-09 that the continued efforts to restore 
the EFW pump were an example of questionable engineering judgment and/or 
the failure to recognize and address technological concerns. (Memorandum at 
8; Pollard Aff. 2, ,,5-10, at 2-4.) Intervenors apparently proceeded to change 
their position in regard to whether continued efforts to repair the EFW pump 
detracted from other accident-mitigating activities during the exercise, asserting 
for the first time a link between the EFW repair efforts and the insufficiency of 
efforts to locate and isolate the release path (Pollard Aff. 2, 19, at 4). However, 
absent any showing of linkage between these two activities, we regard this claim 
as mere speculation. 

The NRC Staff, in its response of November 28, stated that its original 
concern in regard to this second item in Report 88-09 was that efforts were 
being continued in an area that would probably be of little value in the near 
term, and not that other higher-priority items were overlooked as a result of 
this effort. The NRC Staff's affiant (Mr. Ruscitto) attested that he performed 
the foHowup inspection leading to closure of this example in Report 88-10. He 
also indicated that he was present during the earlier inspection and affirmed that 
he was familiar with the concern of the inspector who identified this example 

24 Intetvenors argued in \his regard that M[tJhe Iteam gmentors would dowly cool down on their own by heat loss 
through the insulation." (pollard Aff. 2.'8. It 4). which Ipparently confficts with their Irguments in n:spect to the 
fifth example at the ISSerted importance of. and necessity for. Iteam generator blowdown following I Ilrge-break 
LOCA. 
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(continuing EFW pump repair activities) in Report 88-09. (Response at 10; 
Joint Aff., A.I0, A22, at 6, 12.) 

Clearly Intervenors' arguments that the TSC staff's efforts were "an example 
of questionable engineering judgment and/or the failure to recognize and address 
technical concerns" are bouomed upon the NRC Staff's first Report. 88-09, and 
upon their opinion that the second Report. 88-10, should be ignored as not being 
credible. We find no reason to doubt the credibility of the Applicants' or the 
NRC Staff's attestations and affirmations. Moreover, since Intervenors concede 
that the efforts to restore the EFW pump did not complicate or exacerbate 
the consequences, we conclude that Intervenors have failed to show that this 
specific effort evidences poor training or poor level of competence on the part 
of Seabrook Station personnel participating in the exercise. Indeed, we view 
Applicants' personnel's efforts to repair the EFW pump in order to ensure a 
backup heat removal method even if not immediately needed as evidencing that 
said personnel were well trained and competent. Thus, no significant safety or 
environmental issue has been raised by this example, and no issue of triable fact 
has been raised. 

In light of our conclusion that the motion to reopen neither addresses a 
significant safety or environmental issue nor presents a triable issue of fact with 
respect to the continuing efforts to repair the EFW pump during the exercise, 
we also conclude that a materially different result would not be or would not 
have been likely had the newly proffered evidence been considered initially. 

3. The Third Example 

Intervenors, relying on Report 88-09, asserted that the action taken by the 
Applicants' onsite emergency staff to restore the Containment Building Spray 
(CBS) system gave rise to questions about the engineering judgment used. In 
the Intervenors' view, although the action was appropriate, it resulted in a 
"questionable fix," and, thus, was one action indicating a failure of the TSC 
staff to meet an objective of the exercise - viz., to demonstrate an "ability to 
analyze station conditions, parameter trends and develop potential solutions for 
placing the unit in a safe, stable condition." (pollard Aff. I, " 14-15, at 10-11.) 

In their submiual of September 28. Applicants responded that the "question­
able fix" was in fact a contingency plan developed in case the normal flowpath 
of the CBS system could not be reestablished and that, contrary to the alle­
gation, it was technically sound. They further attested that, if needed, the fix 
would not have been implemented without review by the NRC, a review not 
carried out because the normal CBS f10wpath was reestablished. The TSC staff, . 
along with other support groups, continued efforts, as a first priority, to restore 
or repair the normal CBS flowpath while developing the contingency plan for 
an alternate flowpath. The alternate f10wpath concept was to use components 
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and systems not necessarily associated with the normal CBS flowpath to restore 
the containment spray function. Because the repair efforts for one of the CBS 
pump's electrical system were finally successful, and containment spray was 
initiated via the normal flowpath, the contingency plan never proceeded to the 
review/implementation stage. (Brief at 13; Sessler AfT., ,~ 4-11, at 3-6.) 

In Report 88-10 at 9, issued on October 6, 1988, and closing this item raised 
in Report 88-09, the NRC Staff stated that 

The inspector met with the Technical Support Manager and a Technical Support Engineer 
and discussed the rationale behind the corrective action taken to rig an alternative water 
source for the CBS system. Although the capability of the proposed modification to the 
system to reduce containment pressure was never proven due to the eventual repair of a CBS 
pump, the inspector determined, based on this additional information, that the engineering 
judgment and methodology involved in the proposed system and operating procedure changes 
were acceptable. The licensee actions were appropriate since this fix was considered to be a 
"last resort" measure after all prudent and subsequent extraordinary measures had failed to 
provide containment spray by other means due to additional scenario controller intervention. 

Additionally, the licensee had previously determined that the composition of the present 
TSC engineering staff, while adequate, could be enhanced by providing an augmented staff 
roster. NHY has committed 10 implement this initiative. 

In their response to our Order of October 25, 1988, Intervenors asserted 
that neither Mr. Sessler nor "either of the two inspection teams" provided 
sufficient detail of the contingency plan to assess its adequacy, and that the two 
inspection reports are irreparably inconsistent in that the second report accepted 
the flowpath plan because it was a last resort. yet the "first inspection team," 
knowing it was a last resort. still rejected iL Intervenors further argue that the 
questionable engineering judgment of the TSC and EOF staff was not cured 
by relying on the NRC to prevent. in the end, the Applicants' inappropriate 
measures from being employed. (Brief at 9; Pollard AfT. 2, "11-14, at 4-5.) 

In its response to our October 25 Order, the NRC Staff stated that, during 
the inspection, its inspectOr (Mr. Ruscitto) questioned the effectiveness of the 
proposed "fix" to provide any substantial pressure reduction in the containment 
building, because the discharge of the safety injection pump recirculation line 
would be rerouted to the containment spray nozzles.2.5 Mr. Ruscitto also stated 
with respect to the isolation of the release path (see Fourth Example, infra) that 
Mr. Pollard's second affidavit implies that restoration of a CBS pump would not 
have stopped the release; but depending upon the location of the leak, the leak 
could be stopped by redu~ing containment pressure to atmospheric (the purpose 
of the CBS spray system~. He further attested that it makes good engineering 

! 

2.5 A. ltated in the Staff·. Brief (It 10" the n:circulation lIow from ate safety injectiat pump is about 40 gallons 
pet minu\e (gpm). which is insignificant can~ to the normal CBS Ipray pump lIow of over 3000 II'"'-

! 
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sense to repair those items most easily repaired and that in a real situation, repair 
of the CBS pump, if feasible (which it was), is the highest priority. (Brief at 
1()'1l; Joint Aff., A.H, A.22, A.23, A.24, at 6-7, 12-13.) 

Intervenors' argument that the two inspection reports are "irreparably incon­
sistent" will not lie. Both were prepared by the same inspector, Mr. Rusciuo, 
who provided his reasoning behind both. (Staff's Joint Aff., A.17, A.22, A.23, 
at 9, 12-13.) Based on the additional, postexercise information regarding the 
Applicants' contingency efforts, the inspector concluded in the second inspec­
tion report (88-10, see supra) that the engineering judgment and methodology 
involved in the proposed system and operating procedure changes were accept­
able. As to the asserted inadequacy of the "fix," Staff's affiant aUested that his 
concern during the exercise was, indeed, with the effectiveness of the rerouted 
safety injection pump recirculation flow to provide significant containment build­
ing cooling, if needed. However, Applicants' priority efforts to repair one of 
the CBS spray pumps, although not specified in the scenario, made good engi­
neering sense and were successful, demonstrating their ability to analyze station 
conditions and to develop a potential solution for placing the unit in a safe, 
stable condition. The contingency plan was never required, or evaluated during 
the exercise. The issue of the contingency plan's implementation simply never 
arose during the exercise because of the successful and superior engineering 
solution that was realized. Thus, it cannot be said that Applicants were relying 
upon the NRC to prevent any inappropriate measures of the contingency plan 
from being employed. Neither have Intervenors demonstrated that the contin­
gency planning effort, which they agree was an appropriate one, detracted from 
the CBS pump repair efforts, or from attainment of other exercise objectives. 

For the reasons given above with respect to this example, we conclude that 
the motion to reopen does not address a significant safety or environmental issue, 
or present a triable issue of fact, and thus we also conclude that a materially 
different result would not be or would not have been likely had the newly 
proffered evidence been considered initially. 

4. The Fourth Example 

With respect to the fourth example, Intervenors termed the failure to expend 
any effort to locate and isolate the release path a significant and fundamental 
deficiency in the state of onsite emergency preparedness. They further asserted 
that, with respect to the issuance of a low-power license, the capacity of 
the onsite staff to prevent any radioactive release that would require offsite 
emergency measures is a critical aspect of an onsite radiological emergency 
plan. (pollard Aff. I, n 17-18, at 11-12.) 

In their submission of September 28, the Applicants stated that they did 
make an effort to locate and isolate the sources of the radiation leakage. The 
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source of the leak was initially located in the containment enclosure ventilation 
area. This included several subdivisions such as the electrical penetration area, 
the enclosure building annulus, the mechanical penetration area, the equipment 
vaults, and the charging pump cubicles. Efforts were continued to further 
localize the leak to one of these areas. Radiation monitoring and sampling 
data were used. Survey teams were dispatched to the areas that were accessible 
after the LOCA evenL High radiation levels were encountered outside the door 
to the electrical penetration area, and a decision was made to postpone entry 
into these areas until radiation levels were reduced to acceptable levels. (Kline 
Aff., " 11-14, at 5-6.) 

In Report 88-10 at 9, issued on October 6, 1988, and closing this item raised 
in Report 88-09, the NRC Staff stated that: 

This apparent lack of effort was the result of licensee decisions not to punue entty into the 
containment enclosure due to high radiation levels. Discussion with the licensee confinned 
that indirect measures, such as remote temperature, pressure and lump level indications, 
were taken in a timely fashion to provide an alternate assessment of potentialle.akage paths. 
The inspector was unaware of these activities during the drill. The licensee decision to 
postpone entry into the containment enclosure was intentional, based upon other recovery 
efforts associated with depressuring the containmenL Restoration of a CBS [Containment 
Building Spray] pump WlS imminent, and activation of this system would have stopped the 
release. CBS restoration was subsequently, and repeatedly, delayed by controller intervention 
so that the operators were prevented from effecting repairs. The licensee decisions in this 
regard were appropriate. 

In their submission of November 9, 1988, Intervenors asserted that it was 
an overstatement for Applicants to claim that the release path was isolated 
to the containment enclosure ventilation area because this area included many 
subdivisions. Intervenors also claimed that locating and isolating the release 
path should have received a higher priority than attempting to restore the CBS 
pump and that the Applicants should have applied a greater effort. They also 
asserted that no explanation was offered as to why the original NRC inspection 
team did not notice the efforts claimed by the Applicants' team to locate and 
isolate the release path. (pollard Aff. 2, n 16-21, at 6-7.) 

In its response of November 28, the NRC Staff reaffirmed the reasons and 
postinspection events that led to its closing out this example in its Report 88-10. 
That is, it learned that the emergency response team had in fact used measures 
in a timely manner, such as indications of remote temperature, pressure, and 
sump levels to determine a source for the potential leak paths. Moreover, 
while restoration of the CBS pump was imminent and its activation could have 
stopped the release, the exercise controller repeatedly delayed this repair work 
by Applicants' team in that the scenario did not allow for such repair. Staff's 
affiant attested that, in his belief, repair of the CBS pump in a real situation 
would be the highest priority. During the exercise, the Staff had been unaware 
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of these activities. If the Staff had known what it learned in the postexercise 
conference, this example would not have been marked as an open item and 
as reflecting questionable engineering judgment. (Staff Response at 11; Joint 
Aff. A.12, A.24.) As a result of the additional information made available during 
the postexercise conference, the NRC Staff concluded that Applicants' decisions 
were appropriate and closed out this example as an open item in Report 88-10. 

Since it is clear that, but for the fact that certain information had not been 
available to the NRC Staff prior to the issuance of Report 88-09, this fourth 
example would not have been identified in that report as being an exercise 
weakness, we conclude that the motion to reopen does not address a significant 
safety or environmental issue, or present a triable issue of fact. In light of our 
conclusion that the motion to reopen does not address a significant safety or 
environmental issue or raise a triable factual issue with respect to this example, 
we also conclude that a materially different result would not be or would not 
have been likely had the newly proffered evidence been considered initially. 

S. The Fifth Example 

With respect to the fifth example, Intervenors asserted that failure to blow 
down the steam generators to lessen the heat load in containment indicates 
inadequate onsite staff training in that the operators do not have a sufficient 
level of knowledge of the potential solutions available to mitigate the onsite and 
offsite radiological consequences of an accident. In explanation, Intervenors 
stated that, following a large-break LOCA, a goal of the emergency response is 
to rapidly reduce containment temperature and pressure in order to reduce the 
amount of any radiological release. Since one source of heat in the containment 
is the heat stored in the (secondary side of) steam generators, blowing down the 
steam generators would reduce the heat 10ad.26 (Pollard Aff. 1, , 13, at 9-10.) 

Applicants responded in their submission of September 28 that control room 
operators and the TSC team recognized that the procedures called for a con­
trolled depressurization of the steam generators, but that this step was temporar­
ily postponed to assess its onsite radiological consequences, i.e., whether the 
action would lead to introduction of radioactivity to areas of the plant as yet 
unaffected. Applicants asserted that postponement to obtain analyses of sec­
ondary water samples would not delay further actions under the Emergency 
Operating Procedures because the plant operators could continue on to the next 
step. Applicants further attested that prior to completion of this assessment, 
Day 1 of the exercise ended. Subsequent to the exercise, Applicants assessed 
the effect that depressurization would have on the containment heat load and 

26 Su note 24. mpra. 
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concluded that the rate of heat transfer between the insulated steam generators 
and the containment atmosphere was insignificant when compared to the energy 
released to containment from the postulated accident. Applicants' postexercise 
review of the reason given by Westinghouse for depressurization of the steam 
generators showed that it was not to reduce containment heat load, but to permit 
further cooldown and depressurization of the (primary) Reactor Coolant System 
(RCS). But, since the particular accident sequence of the exercise simulation 
was a large-break LOCA, the RCS would already have been depressurized. Ap­
plicants concluded that steam generator secondary-side depressurization would 
have had no practical effect in reducing containment temperature and pressure; 
hence there would have been no real potential for reducing any radiological 
releases. Applicants accordingly averred that the Intervenors' claims that blow­
down would have contributed to the goals of rapid reduction in containment 
temperature and pressure and to reducing radioactive release are either wrong 
or speculative. Applicants also concluded that the observations of the NRC 
Inspector were a result of the unavailability of information during the exercise. 
Based on the responses as summarized above, Applicants' affiant claimed that 
there is no issue with respect to postponement of steam generator depressur­
ization during the exercise,. much less a significant safety issue. (Sessler Arc., 
~~ 12-21, at 6-10; see also Brief at 13-14.) 

In Report 88-10 at 9-10, issued on October 6, 1988, and closing this item 
raised in Report 88-09, the NRC Staff stated thac 

This comment implied that S/G [steam generator) blowdown was appropriate. The actual 
concern was that a step in the emergency procedure required the S/G to be depressurized. 
This step was not petforrned because the TSC staff was unsure of the integrity of the S/G 
tubes because no sample was available due 10 blowdown syslem isolation. This TSC staff 
concern was expressed to the inspector when he questioned them during the exercise. The 
NRC position in this area is that improved guidance to the operator may be warranted 
and should be evaluated. however the decision not to vent or blowdown the S/Gs without 
sampling appears to have been real,onable and appropriate. 

In their response to our October 25, 1988 Order requesting additional 
information pertinent to consideration of the alternative Motion to Reopen, 
Intervenors asserted that the explanations of the Applicants and Staff (in Report 
88-10) fail for technical reasons. According to Intervenors, the only way to have 
radioactive material in the steam generators justifying postponing blowdown 
would be a significant leak in the steam generator tubes. From this, they 
reasoned that, in a large-break LOCA, this leakage path would cause leakage 
flow from the steam generator through the break in the tubes and out the large 
break to the containment, and if Applicants were concerned about the integrity of 
the tubes, blowdown would have been all the more important because it would 
have mitigated the hot secondary water leakage through the tubes, out the large 
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break, and into the containment (Brief at 11, citing Pollard Aff. 2, ~~25-26, at 
8-9.) Mr. Pollard also concluded that although tube leaks could raise concerns 
about the radiological consequences of steam generator blowdown during some 
accidents, tube leaks do not raise such concerns during a large-break LOCA. 
(pollard Aff. 2, 125, at 9.) 

The NRC Staff's response to our October 25 Order amplified Staff findings 
and rationales reflected in its Reports 88-09 and 88-10. In regard to failure to 
blow down the steam generators, the Staff's Inspector (Mr. Ruscitto) affirmed 
that his concern during the exercise was that he was unable to reach a conclusion 
as to the propriety of skipping the step calling for steam generator depressuriza­
tion (not blowdown). The Inspector asserted that although the decisions made 
by the EOF and TSC staffs were understandable and adequate (in light of the 
postexercise information), he reaffirmed the Staff's position set forth in Inspec­
tion Report 88-10 that Applicants should clarify their procedures to provide 
beuer guidance as to when procedural step 15 may be omitted. (Joint Aff., 
Q&A 13, 25, at 7, 13-14; Brief at 11-12.) 

We conclude, for the reasons stated by the Applicants, that even if the 
Intervenors' technical analysis is generally correct, postponement, during the 
exercise, of this procedural step in the emergency operating procedures neither 
indicates a lack of adequate training by the TSC or EOF staff, nor indicates that 
they lack a sufficient level of knowledge of the potential solutions available to 
mitigate the onsite and offsite consequences of an accident It is uncontested 
that the station personnel were familiar with and followed the emergency 
operating procedures and the onsite emergency response plan. It is clear 
from the descriptions of their actions in the inspection reports and in the 
affidavits of both the Applicants and the NRC Staff that they were analyzing 
simulated station conditions and developing potential solutions, within the 
context of the exercise, to put the plant in a safe, stable condition. Indeed, 
the action to obtain a sample of secondary-side water prior to steam generator 
depressurization, even if questionable, reflects their analysis of station conditions 
and concern for their future ability to enter areas necessary to mitigate accident 
conditions and radioactive releases. Intervenors do not assert that, in the absence 
of significant secondary-to-primary leakage, postponement of steam generator 
depressurization would have any practical effect on the containment heat load. 
Their chief assertion is that station personnel postponed a step in the emergency 
operating procedures for the wrong reason, but they have not convinced us 
that, in the context of the exercise, Applicants' reasoning was faulty or that 
postponement detracted from other emergency operations. We agree that the 
NRC Staff's corrective action proposed in Report 88-10 is appropriate, i.e., that, 
after Applicants' evaluation, the emergency operating procedures be revised, 
if necessary, to provide guidance as to when the procedural step calling for 
depressurization of the steam generators can be omitted. Thus we find that 
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Intervenors have failed to demonstrate that there is a genuine issue of triable 
fact 

Even if it is Applicants' ultimate decision that steam generator depressuriza. 
tion should be called for in the case of all large-break LOCAs, our conclusion 
would not be changed. This is because an important purpose of any exercise is 
to correct observed shortcomings to improve station emergency plans and op· 
erating procedures. There is nothing to suggest that the NRC Staff's corrective 
action would be a major undertaking, and the only additional training that we 
can envision would be that required to familiarize station operating personnel 
with the new operating procedures, if any. 

Therefore, postponement of steam generator depressurization during the 
exercise does not indicate a failure by the TSC or EOF staffs to meet the exercise 
objective, viz., to "[d]emonstrate the ability to analyze station conditions, 
parameter trends, and develop potential solutions for placing the unit in a safe, 
stable condition." Neither does it "indicate a fundamental lack of understanding 
of the behavior of the Seabrook Station during a large-break LOCA." 

For the reasons given above with respect to this example, we find that the 
motion to reopen neither addresses a significant safety or environmental issue 
nor raises a factual triable issue, and thus we also conclude that a materially 
different result would not be or would not have been likely had the newly 
proffered evidence been considered initially. 

Order 

In light of the foregoing discussion, 
1. Intervenors' motion for leave to reply submitted on October 7, 1988, and 

their motion for leave to respond submitted on December 7, 1988 are granted. 
2. Intervenors' motion to admit exercise contention or, in the alternative, to 

reopen the record, filed on September 16, 1988, is denied. 
3. The Director of Nuclear Reactor Regulation is authorized to issue a low­

power testing license which shall be conditioned to allow Seabrook Unit 1 to 
operate at power levels not· in excess of 5% and shall permit no more than 
0.75 effective fUll-power hours of such operation without additional Commis­
sion approval. However, pursuant to the Commission's Decision, CLI-88-lO, 28 
NRC 573 (1988), in order to accommodate any party that might wish to seck 
a stay, the low-power license may not issue until 10 days after notice by Staff 
to the Commission that the decommissioning funding terms of CLI-S8-tO have 
been satisfied or after issuance of this Licensing Board's decision disposing of 
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the motion to admit exercise contention or. in the alternative. to reopen the 
record. whichever event shall later occur. 

It is so ORDERED. 

Dated at Bethesda. Maryland. 
this 30th day of January 1989. 
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The Commission determines that Intervenors' motion regarding an aspect of 
applicant's emergency plan constitutes a motion to reopen a portion of the record 
that has been closed and, therefore, must be judged against the appropriate 
standards in 10 C.F.R. § 2.734(a)(1). The Commission finds that Intervenors 
have failed to comply with its requirements for even considering a motion to 
reopen and, accordingly, denies the motion. 

RULES OF PRACTICE: REOPENING OF RECORD 

In order to prevail on a request to reopen the record, the movant must 
demonstrate that (1) its motion is timely, i.e., that the issue it now seeks to 
raise could not have been raised earlier; (2) the motion addresses a significant 
safety or environmental issue; and (3) a materially different result would be 
or would have been likely had the newly proffered evidence been considered. 
10 C.P.R. § 2.734(a)(1)-(3). See, e.g .• Georgia Power Co. (VogUe Electric 
Generating Plant, Units 1 and 2). ALAB-872, 26 NRC 127, 149-50 (1987). 
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RULES OF PRACTICE: REOPENING OF RECORD 

The Commission's regulations require that a motion to reopen the record 
must be accompanied by one or more affidavits which set forth the factual 
and/or technical basis for the movant's claim that the three criteria in 10 
C.F.R. § 2.734(a)(I)-(3) have been satisfied. IO C.F.R. § 2.734(b). 

RULES OF PRACTICE: REOPENING OF RECORD (SPECIFICITy) 

The new material in support of a motion to reopen the record must be set forth 
with a degree of particularity in excess of the basis and specificity requirements 
contained in IO C.F.R. § 2.71 4 (b) for admissible contentions. Such supporting 
information must be more than mere allegations; it must be tantamount to 
evidence. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), ALAB-775, 19 NRC 1361, 1366 (1984), af!'d sub nom. San 
Luis Obispo Mothers/or Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), ajJ'd 
on reh'g en bane, 789 F.2d 26 (1986), cert. denied. 479 U.S. 923 (1986). 

RULES OF PRACTICE: REOPENING OF RECORD 

If a motion to reopen is to succeed, it must be based on evidence through 
affidavit(s) as required in IO C.F.R. § 2.734(b). It is not enough merely to 
express a willingness to provide unspecified, additional information at some 
unknown date in the future. Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit 1), CLI-8S-7, 21 NRC 1104, 1106 (1985), quoting Louisiana Power 
and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-753, 18 NRC 
1321, 1324 (1983). 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTION 

In denying an intervenor's motion to admit a new contention alleging an 
applicant's noncompliance with 10 C.F.R. § 50.47(b)(12), which requires pro­
vision for emergency medical services for contaminated injured individuals in 
the event of an accident, which is considered by the Commission as a motion to 
reopen a portion of the record that is closed, the Commission is not addressing 
the merits of the proposed contention or the applicant's noncompliance with 10 
CF.R. § 50.47(b)(12). See Cleveland Electric llluminating Co. (perry Nuclear 
Power Plant, Units 1 and 2), LBP-81-24, 14 NRC 175, 181 (1981). 
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MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a pleading filed by the Intervenors 
regarding emergency medical services and described as a "Motion to Admit New 
Contention." After due consideration, the Commission finds that the pleading in 
reality constitutes a motion to reopen a portion of the record that has been closed. 
Judged against the appropriate standard in 10 C.F.R. § 2.734, the Commission 
finds that the pleading does not meet the standards required for that motion. 
Accordingly, the motion is denied. This action is taken without prejudice to the 
Commission's pending consideration of whether Intervenors' conduct in respects 
other than the filing of this pleading warrants sanctions. See Commission's 
Order in this Docket, November 9, 1988 (unpublished). 

II. PROCEDURAL BACKGROUND 

On February 25, 1987, Intervenors New York State, Suffolk County, and the 
Town of Southampton filed a "Motion . • • to Admit New Contention" with 
the Commission. The proposed contention alleged LILCO's noncompliance 
with 10 C.F.R. § 50,47(b)(12), which requires provision for emergency medical 
services for contaminated injured individuals in the event of an accident at a 
nuclear facility - in this case, Shoreham. The Intervenors argued that their 
submission met the five factors that must be balanced in order to admit a late­
filed contention. See 10 C.F.R. § 2.714(a)(I). 

LILCO responded that the motion was premature at that time because LILCO 
had not yet responded to the generic criteria contained in FEMA Guidance 
Memorandum MS-l, Medical Services ("MS-l''), dated November 13, 1986. 
LILCO argued that its response was not due until September 2, 1987. Thus, 
LILCO concluded that there could be no violation of that guideline until after 
that date because compliance was not required until that date. 

Furthermore, LILCO argued that the Intervenors were attempting to reopen a 
closed record instead of filing a new contention and that even if the Commission 
were to judge the motion under the latter standard, it would stilI be insufficient 
Compare § 2.734 with § 2.714(a)(I). First, LILCO argued that the Licensing 
Board had already rejected an identical contention and had closed the evidentiary 
record on this issue. Specifically, LILCO pointed out that on February 25, 
1985, the Intervenors submitted a late-filed contention on the arrangements for 
medical services for contaminated individuals which was essentially identical 
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to the contention before us now. l The Licensing Board rejected that contention 
and subsequently closed the evidentiary record in the proceeding involving the 
Shoreham Emergency Plan. See LBP-85-12, 21 NRC 644,651 (1985). While 
the Licensing Board found a number of defects in the plan and declined to 
authorize issuance of the requested license, none of the defects involved the 
subject of this proposed contention - medical services for contaminated injured 
individuals. 'LBP-85-31, 22 NRC 410,429-31 (1985). 

LILCO then argued that the Appeal Board affirmed the Licensing Board's 
decision not to admit the late-filed contention on this issue, citing ALAB-832, 
23 NRC 135, 143 (1986), and the Commission itself declined to take review of 
this issue. Therefore, according to LILCO, the record on this issue was closed 
at that point and the Intervenors must meet the standards applicable to reopening 
a record - standards that the Intervenors did not address. 

Second, LILCO argued that even if the Commission viewed the motion as 
an attempt to submit a late-filed contention, the Intervenors had failed to meet 
the five factors addressed in § 2.714(a)(I). The NRC Stafr supported LILCO's 
arguments. 

The Commission took the matter under advisement, awaiting LILCO's re­
sponse to MS-l which is now on record. LILCO has now filed a supple­
mental pleading entitled "Renewed Opposition to Intervenors' Proposed Con­
tention •.. " which (1) argues that its purported compliance with MS-l (as 
submitted in an attached affidavit) moots the Intervenors' proposed contention, 
and (2) reasserts that the proposed contention does not address the applicable 
standard, i.e., the standard for reopening the record. LILCO's "Renewed Oppo­
sition" does not argue that the tendered contention does not meet the standard 
for a late-filed contention. We are not clear whether this omission represents an 
abandonment of that argument or if it is simply an oversight on LILCO's part. 

The Intervenors have responded by arguing that LILCO's "Renewed Op­
position" seeks a summary disposition on the merits prior to the admission 
of the contention. The Intervenors contend that under prior Commission de­
cisions, a reviewing body cannot decide the merits of a contention while de­
termining whether the proposed contention is admissible. Moreover, they argue 
that LILCO's response does not comply with Commission requirements for a 
motion for summary disposition. Additionally, they argue, LILCO has failed 
to shoulder the burden of demonstrating the absence of any genuine issue of 
material fact in this potential dispute - a key element in any attempt at sum­
mary disposition. Finally, the Intervenors argue that the pleading does meet the 
standard for a late-filed contention. The Intervenors do not respond to LILCO's 

I The Intervenors apparently submitted that contention in response to the decision in GUARD v. NRC, 753 F.2d 
1144 (D.C. Cit. 1985), in which the Court vacated the Commission'. prior interpretation of §50.47(b)(l2). 
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argument that the Commission should view their original motion as an attempt 
to reopen the record. 

The Staff's response takes the position that the motion should be considered 
as a motion to reopen the record and argues that the motion docs not meet those 
standards. The Staff also fails to address the late-filed contention standards 
raised by the Intervenors. 

III. ANALYSIS 

The initial issue before us is whether the Intervenors' motion must be judged 
against the standard for a motion to reopen a closed record found in § 2.734 
or the standard for submitting an untimely contention in an open record found 
in § 2.714(a)(1). We find that the evidentiary record was indeed closed on 
the Shoreham Emergency Plan as of August 29, 1984. LBP-85-12, supra. 
21 NRC at 651. All additional emergency planning litigation has been in 
response to appellate decisions and superseding developments. In the instant 
pleading, Intervenors seek to raise an additional issue and introduce additional 
factual material, i.e., MS-l and LILCO's alleged noncompliance, into the record. 
Clearly, therefore, this effort constitutes a motion to reopen the record, not just 
to submit a newly proposed contention. 

In order to prevail on a request to reopen the record, the movant must 
demonstrate that (1) its motion is timely, i.e., that the issue it now seeks to 
raise could not have been raised earlier; (2) the motion addresses a significant 
safety or environmental issue; and (3) a materially different result would be 
or would have been likely had the newly proffered evidence been considered. 
10 C.F.R. § 2.734(a)(I)-(3). See, e.g .• Georgia Power Co. (VogUe Electric 
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 149-50 (1987). 
Furthermore, "[t]he motion must be accompanied by one or more affidavits 
which set forth the factual and/or technical basis for the movant's claim" that 
the three criteria noted above have been satisfied. 10 C.F.R. § 2.734(b). This 
supporting material "must be set forth with a degree of particularity in excess 
of the basis and specificity requirements contained in 10 C.F.R. §2.714(b) 
for admissible contentions. Such supporting information must be more than 
mere allegations; it must be tantamount to evidence." Pacific Gas and Electric 
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC 
1361, 1366 (1984), aff'd sub nom. San Luis Obispo Mothers/or Peace v. NRC, 
751 F.2d 1287 (D.C. Cir. 1984), aff'd on reh'g en bane, 789 F.2d 26 (1986), 
cert. denied, 479 U.S. 923 (1986). 

In this case, Intervenors have failed to base their request upon any evidence, 
however slight. The Intervenors' submission contains no affidavits at all, 
much less an affidavit as required in § 2.734(b) describing (1) the Intervenors' 
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satisfaction of the three factors enumerated in § 2.734(a), and (2) the technical 
basis for the Intervenors' proposed contention. Although the Intervenors' 
original motion indicates that additional information would be forthcoming, i.e., 
"factual evidence and expert opinion will prove .•• " (Intervenors' Motion 
at 11), they have not submitted such information, even when faced with the 
second round of briefing initiated by LILCO's "Renewed Opposition" - and 
after LILCO's and the Staff's initial responses should have placed them on 
notice of this defect. "It is not enough merely to express a willingness to provide 
unspecified, additional information •.. at some unknown date in the future." 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-7, 
21 NRC 1104, 1106 (1985), quoting Louisiana Power and Light Co. (Waterford 
Steam Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983). 

In sum, the Intervenors have failed to comply with the Commission's 
requirements for even considering a motion of this nature. Therefore, we must 
deny the motion to reopen the recorcf.2 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 2d day of February 1989. 

For the Commission3 

SAMUEL J. CHILK 
Secretary of the Commission 

l By denying Ihe motion to reopen Ihe record. we have not addressed !he merits of Ihe propOtled contention or 
llLCO'. compliance wilh § 50.47(b)(12). Su CUY61aNl Euc/Tic nlumirullillg Co. (P=y Nuclear Power Plant, 
Units 1 and 2), LBP-81-24, 14 NRC 175, 181 (1981). If Ihe Intervenors believe Ihlt .moos deficiencica exist in 
Ihe area of emergency medical acrviccs, Ihey mould apprise Ihe Staff of 1h000e deficiencies for its consideration 
IS put of Ihe Staff', review of uncontested issues. 
3 Commissioner Curtiss did not participate in IhilI Order. 
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Cite as 29 NRC 95 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Thomas S. Moore 
Howard A. Wilber 

ALAB-910 

In the Matter of Docket Nos. S0-443-0L 
50-444-0L 

(Offslte Emergency Planning) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) February 8,1989 

The Appeal Board forwards to the Commission for decision the intervenors' 
motion for directed certification of a Licensing Board order establishing a 
hearing schedule for the remaining issues pending in the offsite emergency 
planning phase of this operating license proceeding. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 
(SCHEDULING ORDER) 

The Appeal Board ordinarily will review a scheduling order on a motion for 
directed certification for the limited purpose of determining whether the schedule 
set forth therein deprives a party of procedural due process. See ALAB-889, 27 
NRC 265, 269 (1988); ALAB-864, 25 NRC 417, 420-21 (1987); ALAB-858, 
25 NRC 17.20-21 (1987). 
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APPEARANCE 

Allan R. Fierce, Boston, Massachusetts, for the intervenors, Attorney General 
of Massachusetts, et al. 

MEMORANDUM AND ORDER 

On February 3, 1989, three of the intervenors! filed a motion for directed 
certification of the January 24, 1989 memorandum and order of the Licensing 
Board establishing a hearing schedule for the remaining issues pending in the 
offsite emergency planning phase of this operating license proceeding.2 The 
gravamen of the motion is that the order violates procedural due process in that 
it establishes a schedule that is so compressed as to deny them a fair chance 
both (1) to prepare and present their case on the issues now ripe for Licensing 
Board adjudication; and (2) to brief all of the assertedIy serious material errors 
contained in that Board's December 30, 1988 partial initial decision on the New 
Hampshire emergency response plan.3 

On the same date, but presumably without knowledge of the intervenors' 
motion, the Commission issued a memorandum sua sponte in which it took 
note of the January 24 scheduling order. In that memorandum, the Commission 
went on to say: 

Litigation of emergency planning issues, particularly where state and local governments are 
not participating in planning efforts, can be a lengthy process. We are pleased. therefore. that 
the [Licensing] Board is taking steps to bring this proceeding to a close within a reasonable 
timeframe, taking into account the rights of the parties. The Commission wishes to commend 
you and your colleagues for these efforts. 

Extrapolating from the Board's schedule, it would appear to us that September 3D, 1989 
would be a realistic target schedule for a final initial decision to be issued in this matter.4 

As we have previously observed in this proceeding, we will review a 
scheduling order on a motion for directed certification for the limited purpose of 
determining whether the schedule set forth therein deprives a party of procedural 

! The Attorney General of Massachusetts, the Seacoast Anti·PoIlutioo League, and the New England Coalition on 
Nuclear PoUutioo. 
2Su 10 c.F.R. 2718(i); Public S~rvice Co. olNewHamps1Ur~ (Seabrook Statim, Unit.! 1 and 2), ALAB·27I, 1 
!'.'RC 478, 482·83 (1975). 
3 Su LBp·88·32. 28 NRC 667. 
4The Commission added that it desired to be notified pranplly should it become apparent to the Licensing Board 
that the September 30 date cannot be met. 
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due process.s In normal circumstances, then, we would have had nO hesitancy 
in undertaking to examine, immediately following the receipt of responses from 
the other parties, the substance of the intervenors' claim that the scheduling 
order at bar has such an effect The Commission's February 3 memorandum 
constrains us, however, to adopt a different course. 

The Commission's endorsement in this fashion, and on its own initiative, of 
a Licensing Board scheduling order is unusual if not unprecedented. Given the 
nature of the February 3 memorandum, we are unable to ascertain whether the 
Commission's intention was to strip us of any review authority over the January 
24 scheduling order. It does appear, however, quite incongruous for us to pass 
upon whether that order comports with due process in circumstances where the 
Commission has already expressed its opinion that the Licensing Board should 
be "commend[ed]" for a "reasonable" action that took "into account the rights 
of the parties." 

Without awaiting responses, we thereforeJonvard the pending directed certi­
fication motion to the Commission for whatever disposition it deems warranted 
in the circumstances. Needless to say, notwithstanding its February 3 memoran­
dum, the Commission remains free to return the motion to us for consideration 
on the merits. 

It is so ORDERED. 

FOR TIlE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

S See ALAB·889. 27 NRC 265. 269 (1988); ALAB·864. 2S NRC 417. 420-21 (1987); ALAB·SS8. 2S NRC 17. 
2(}'21 (1987). 
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In the Matter of 

Cite as 29 NRC 99 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies, Chairman 
Oscar H. Paris 

Frederick J. Shon 

LBP-89-5 

Docket Nos. 50-603-CP/OL 
50-604-CP 

(ASLBP Nos. 88-570·01-CP/OL 
88-571-01-CP) 

ALL CHEMICAL ISOTOPE 
ENRICHMENT, INC. 

(AIChemIE Faclllty-1 CPDF; Faclllty-2, 
Oliver Springs) February 1, 1989 

AlLhough the Applicant does not intend to use the subject centrifuge machines 
for enriching uranium, because the machines are capable of doing so, they are 
defined as a "production facility" and must be licensed by the Nuclear Regulatory 
Commission as provided by §§ 11 v and 101 of the Atomic Energy Act of 1954, 
as amended. 

Where chemical hazards related to the production of stable isotopes are 
unrelated to materials licensed under the Atomic Energy Act and the hazards wiII 
be subject to regulation by other agencies, the issues considered of importance 
in licensing by the Nuclear Regulatory Commission arc those associated with 
ensuring adequate protection of the common defense and security. ' 

The exact nature of the precautions the licensee will take to provide physical 
protection, material control, and accounting for special nuclear material will 
be withheld from public disclosure in a licensing proceeding, pursuant to 10 
C.F.R. § 2.790(d)(1). 
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APPEARANCES 

Stephen A. Irving, Esq., Oak Ridge, Tennessee, for the Applicant. 

Bernard M. Bordenick, Esq., Office of the General Counsel, U.S. Nuclear 
Regulatory Commission, for the Staff. 
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INITIAL DECISION 

I. SCOPE OF DECISION 

In Docket No. 50-603-CP/OL, we determine that the construction permit 
for which application was made should be issued to All Chemical Isotope 
Enrichment Company, Inc. (AIChemIE or Applicant). 

The construction permit sought is to allow AIChemIE to modify an existing 
U.S. Department of Energy (DOE) facility for operation as a stable isotope 
enrichment production planL The facility, the Centrifuge Plant Demonstration 
Facility is located on the federally owned Oak Ridge Gaseous Diffusion Plant 
site in Oak Ridge, Tennessee. Classified centrifuge machines, to be acquired 
from DOE, will be employed to enrich the stable isotopes that are to be 
used for medical, industrial, environmental, and energy conservation purposes. 
Because the equipment is capable of enriching uranium, although that is not 
the Applicant's intended purpose, the plant is defined as a ''production facility" 
and requires licensing by the U.S. Nuclear Regulatory Commission (NRC or 
Commission). 

Applicant seeks authority to operate the facility for a period of 40 years. 
In Docket No. 50-604-CP, we find that the construction permit sought should 

be granted to AIChemIE. 
The construction permit applied for is to authorize Applicant to construct 

an additional facility at Oliver Springs, Tennessee. for use as a stable isotope 
enrichment production plant. The classified centrifuge machines for production 
of the stable isotopes will also be acquired from DOE. The machines. capable 
of enriching uranium, will be used for the same purpose as those at the Oak 
Ridge facility. The plant site in Oliver Springs. Tennessee, is nearby to Oak 
Ridge, Tennessee. 

All of the applications are unopposed. 

n. INTRODUCTION 

A. Procedural Dackground 

By applications filed November 17. 1987, with the Commission, AIChemIE 
seeks a permit to construct and a license to operate the AIChemIE Facility-l 
CPDF (Facility 1) and a permit to construct the AIChemIE Facility-2 Oliver 
Springs (Facility 2). The NRC published a Notice of Opportunity for Hearing 
in the Federal Register (53 Fed. Reg. 15,315-19) on April 28, 1987, for each of 
the docketed applications. Licensing Boards, composed of identical members, 
were appointed on May 3, 1988, to preside in the respective proceedings. 

101 



(For simplicity in terminology, the Licensing Boards will be referred to in the 
singular.) The Licensing Board handled the proceedings on a consolidated 
record. 

The only public response to the Notices of Opportunity for Hearing, was 
from the State of Tennessee. The State on behalf of the Tennessee Department 
of Health and Environment, through the Office of the Attorney General, filed 
a request to participate in the proceedings as an interested state pursuant to 10 
C.F.R. § 2.715(c). The State of Tennessee withdrew its request to participate on 
November 9, 1988, after having had its interest satisfied by action of the parties. 

On July 21, 1~88, a Special Prehearing Conference was held at Knoxville, 
Tennessee, and on July 27, 1988, a Special Prehearing Conference Order 
was issued summarizing the results of the conference. The key issues in the 
proceedings were identified. The Licensing Board found that there were no 
litigable issues involving the request for an operating license in Docket No. 50-
603-CP/OL, no party having intervened . 

. Applicant requested expeditious handling of the applications because of its 
desire to meet a contractual date made with the DOE for transferring the 
technology and to get the business venture under way. In advance of the hearing, 
the LicenSing Board reviewed Applicant'S and Staff's evidence that was to 
be placed in the record of the unopposed proceedings. We submitted written 
inquiries to the parties when additional information and further review were 
needed on matters at issue. The inquiries and responses of the parties were 
reflected in the exhibits entered into evidence in the proceedings. Telephone 
conferences were held with the parties to expedite the prehearing and hearing 
process. 

The applications went to hearing on January 4, 1989, at Knoxville, Tennessee, 
following notice in the Federal Register. 53 Fed. Reg. 45,176-77, 49,617. 
Although notification was given that limited appearance statements could be 
made at the January 4 session, none was offered. Applicant and NRC Staff 
presented evidence on the issues by way of live witnesses and affidavits. 
Attached to this Initial Decision and made a part hereof are the following 
attachments: Attachment 1, Applicant's Witness List; Attachment .2. Staff's 
Witness List; Attachment 3, Applicant'S Exhibit List; and Attachment 4, Staff's 
Exhibit List. 

Specific evidence of safeguard and security matters. considered to be propri­
etary under 10 C.F.R. § 2.790(d)(I), was submitted by affidavit at the hearing. 
The exhibits were received in evidence but are not included in the public record. 
They are kept in a nonpublic docket that is maintained by the Office of Nuclear 
Material Safety and Safeguards. 

During the course of the January 4 hearing, the Licensing Board requested 
that the Applicant produce additional financial information and that NRC Staff 
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broaden its review of Applicant's financial qualifications. The hearing was then 
continued to January 17, 1989, at Bethesda, Maryland. 

At the January 17 hearing, Applicant produced additional information as to 
its finances, and NRC extended its review of Applicant's financial qualifications. 
The record was then closed. 

This is not a contested proceeding within the meaning of 10 C.F.R. § 2.4(n) as 
there is no controversy between the Staff and the Applicant concerning issuance 
of the construction permits or concerning their terms or conditions and there is 
no intervenor in the proceedings. 

Applicant and NRC Staff were requested to submit proposed findings of fact 
and conclusions of law in the form of a proposed initial decision by January 23, 
1989. The parties filed a joint document in response to the request. 

B. The Facilities and Equipment 

AlChemIE Facility 1 was previously used as a centrifuge plant demonstration 
facility by the DOE, at which tests were conducted with the machines in 
enriching uranium and some stable isotopes. Applicant will lease the facility 
located on the federal reservation at Oak Ridge, Tennessee, and purchase the 
120 centrifuge machines. which are classified. 

As a result of the DOE tests, the centrifuge machines and associated piping 
are slightly contaminated with uranium. The uranium is fixed tightly to the 
machines and piping and is not available for dispersal. 

AIChemlE Facility 1 has already been totally constructed and operated. Only 
minor building and equipment modifications are necessary for AlChemIE to 
commence operations. It is estimated that the earliest date for completion of 
the modification of the Oak Ridge facility would be in February and the latest 
in May 1989. 

AIChemIE Facility 2 will be a new plant. The plant will be a steel frame 
structure with aluminum siding and metal interior walls. The facility will be 
located on a 20-acre industrial park site being developed by the City of Oliver 
Springs within its corporate limits. Approximately 120 gas centrifuge machines 
will be at the location at startup, and the plant will have a capacity estimated at 
600 machines. The site is within 7 miles of Facility 1. 

The machines that AIChemIE intends to use at Oliver Springs have been 
constructed and tested by DOE. They were originally intended for use by the 
DOE at its Gas Centrifuge Enrichment Plant site at Piketon, Ohio. AlChemlE 
will transport the machines from Piketon to the Oliver Springs facility. 

AIChemlE expects it will take between 30 and 36 months to complete the 
Oliver Springs site. It would start construction in March 1989. 
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c. Regulatory Requirements 

Because of the unusual nature of the subject facilities, they do not readily 
fall within the Commission's regulatory scheme and its regulations. 

The enriching of stable isotopes per se is not within the Commission's 
regulatory authority. However, any equipment or device capable of enriching 
uranium is defined as a "production facility" and must be licensed by the NRC 
as provided in §§ llv and 101 of the Atomic Energy Act of 1954, as amended. 
Because the centrifuge mach,ines AIChemIE will obtain from DOE for use at 
both facilities are capable of enriching uranium, their possession and use must 
be licensed by the Commission. The NRC regulations that govern the licensing 
of production facilities are found in 10 C.F.R. Pan 50. 

The Commission is authorized by the Atomic Energy Act of 1954, as 
amended, to regulate the commercial use of radioactive materials. The Com­
mission may also exercise jurisdiction over hazardous materials intimately as­
sociated with radioactive materials under its jurisdiction. 

The Staff concluded prior to noticing the applications of opportunity for 
hearing that although some of the machines are slightly contaminated with 
uranium, the safety implications of the quantities are negligible and would be 
adequately controlled by routine licenses granted under Parts 40 and 70. It 
decided that in this case the chemical hazards related to the production of stable 
isotopes are unrelated to materials licensed under the Atomic Energy Act and 
that such hazards would be subject to regulation by other agencies, such as 
the Environmental Protection Agency under the Resources Conservation and 
Recovery Act and the Toxic Substances Control Act. 

The Staff advised the Commission in making its recommendations on noticing 
the applications in the Federal Register of opportunity for hearing that the 
Commission should not exercise any authority it may have over chemical 
hazards that may arise from operation of the machines to produce nonradioactive 
materials; that the only licensing issues of importance in connection with such 
a license are those associated with enSuring adequate protection of common 
defense and security (safeguard issues); and that Notices of Opportunity for 
Hearing should be issued that are specifically tailored to ensure that the review 
is limited to issues relating to common defense and security and to National 
Environmental Policy Act findings. Federal Register Notice of Opportunity 
for Hearing on AIChemIE Applications, SECY-88-88, Appendix A to Staff 
Exhs. 2A and 2B. 

The Commission Notices of Opportunity for Hearing published in the Federal 
Register followed Staff's recommendations. 53 Fed. Reg. 15,317-19. 

The issues set forth in the Notice for the construction permit application for 
the Oak Ridge facility, in Docket No. 50-603-CP/OL, were stated to be: 
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1. Whether, in accordance with the provisions of 10 C.F.R. § 50.34, the 
Applicant has described the proposed design of the facility including. 
but not limited to, the principal architectural and engineering criteria 
for the design, and has identified the major features or components 
incorporated therein to ensure adequate protection of the common 
defense and security; 

2. Whether the Applicant is technically and financially qualified to 
modify the existing facility in such a way as to ensure adequate 
protection of the common defense and security; 

3. Whether the issuance of a construction permit authorizing the mod· 
ification of the facility will be inimical to the common defense and 
security; and 

4. Whether, in accordance with the requirements of 10 C.F.R. Part 51, 
the construction permit should be issued as proposed. 

The construction permit issues in Docket No. 50-604-CP as set forth in the 
Notice are identical to those stated above for Docket No. SO-603-CP/OL, except 
the latter involves the modification of an existing facility and the former the 
construction of a proposed facility. 

The Licensing Board was directed in the Notices of Opportunity for Hearing 
that should the construction permit applications be unopposed, as has occurred, 
it will determine the following without conducting a de novo evaluation of the 
applications: (1) Whether the applications and the record of the proceedings 
contain sufficient information and whether the Commission staff's review of the 
applications has been adequate to support the proposed findings to be made by 
the Director of the Division of Industrial and Medical Nuclear Safety on issues 
1-3, above, and to support insofar as the Commission's requirements under the 
Act are concerned, the issuance of the construction permits proposed by the 
Director; and (2) whether the NEPA reviews the Commission's staff conducted 
have been adequate. 

The Notice of Opportunity for Hearing, in Doclcet No. 50-603-CP/OL, for 
Facility 1 also provided that upon completion of the modification of the facility 
in Oak Ridge, Tennessee, in compliance with the terms and conditions of the 
construction permit and the application, as amended, and in the absence of 
good cause to the contrary, the Commission will issue to the Applicant, without 
additional prior notice, a class 103 facility license authorizing operation of the 
facility. 

No petition to intervene as a party was filed as to the application for an 
operating license. Nothing has come to the attention of the Licensing Board 
that would constitute good cause for not issuing the operating license. 

As stated previously, the proposed facilities for which construction permits 
are sought do not readily fit within the Commission's regulations. Applicant 
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and Staff drew up a list of nonapplicable sections of 10 C.P.R. Part 50.1 In most 
instances the sections only apply to nuclear reactors. We agree with the parties 
that the cited sections do not apply to the plants proposed. Staff Ems. 2A and 
2B at 4. 

In three instances, Staff concluded that while certain sections of Part 50 ap­
plied generally to the proposed facilities, as a practical matter they do not require 
any action in response from Applicant. Staff states that 10 C.F.R. § 50.34(a)(8) 
requires no action because it involves matters relating to research and devel­
opment and that no research and development is part of Applicant'S proposal; 
that Applicant has provided technical specifications in the area of safeguards, 
which under the narrow scope of the proceeding are the only technical speci­
fications that need be provided under 10 C.F.R. § 50.36; and that whereas 10 
C.F.R. § 50.42(a) requires that the proposed activities serve a useful purpose 
proportionate to the quantities of special nuclear material or source material to 
be utilized, there is no such ·material available for a useful purpose and there­
fore the proposed activities need not serve a useful proportionate purpose. Staff 
Exhs. 2A and 2B at 5, 6. We find Staff's position to be meritorious and agree 
with its conclusions. 

The Commission, through the Director, Division of Industrial and Medical 
Nuclear Safety, Office of Nuclear Materials Safety and Safeguards, on December 
20, 1988, granted to Applicant an exemption from the requirements of 10 
C.F.R. §§ 50.34(a)(1O), 50.34(b)(6)(ii), and Appendix E to Part 50, which 
address the subject of emergency planning for production and/or utilization 
facilities. In granting the exemptions the Commission found that since the 
only radioactive material under consideration is the uranium firmly fixed to 
the centrifuge machines, there is no potential radiological hazard for which 
emergency planning is necessary.z 

In making the following findings of fact, in accordance ~ith the Commission 
instructions contained in the Notices of Opportunity for Hearing, the Licensing 
Board reviewed and considered the entire record and all proposed findings of 
fact and conclusions of law submitted jointly by the parties. Findings of fact and 
conclusions of law not incorporated directly or inferentially herein are rejected as 
being unsupported by the evidence of record, or as unnecessary to the rendering 
of the Initial Decision. 

1 Sections 50.10(e); 50.21; 50.33(g) and (i); 50.33.(.) through (d); 50.34(')(3), (4), (S), m, and (11); 50.34(b)(1), 
(2), (4), (5), (6)('u), (iii), (iv), (vii), (8), (9); 50.34(f), (g); 50.341; 50.361; 50.41; 50.43; 50.44; 50.46; 50.47; 
50.48; 50.49; 50.54(.), (i), (i·1), (D, (k), (I), (m), (0), (q), (f), (s), (t), (u), (w), (y), (z), (bb); 50.55(e)(1), (f); 
50.55.; 50.57(c); 50.60; 50.61; 5G.62; 50.64; 50.70(b)(2); 50.7l(e); 50.72; and 50.73. 
Z Following the close of the hearing en Janu.ry 19, 1989, the Commission on its own initi.tive, exempted Applicant 
from the financial protection and indemnity requirements of 10 c.F.R. Part 140. The Commission determined th.t 
the exemptions will not present an undue risk to the public health and safety and are c:ons~t with the common 
defense and security. 
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m. FINDINGS OF FACT 

A. Safety Analysis 

1. The Applicant submitted Applicant's Exhibit I, which contains safety 
analysis reports for both Facility 1 and Facility 2. The Staff's review of these 
docwnents led to Staff's Exhibits 2A and 2B, Safety Evaluation Reports related 
to the applications for construction permits for Facilities 1 and 2, respectively. 

2. From a safety standpoint, the Commission has jurisdiction over these 
facilities only to the extent they present radiological hazards resulting from 
isotopes that fall under the Commission's regulatory purview. In its review, the 
Staff concluded that the only such radioactive materials that could be involved 
in the construction or operation of the two facilities were the slight residues of 
uranium contamination in the form of U02F2 clinging to the interior surfaces 
of the machines. The Staff notes that the DOE has already established that 
this material does not carry over either in product or tails in tests that involved 
the separation of stable isotopes. Staff Exhs. 2A and 2B at 5, 8, C-2. The 
Staff also notes that AIChemffi will sample and analyze both products and tails 
during operation to ensure that no uranium carries over. Id. at 8. 

3. Nor does any accident seem likely to release appreciable quantities 
of uranium. The Applicant has analyzed likely accidents from both plants. 
Appl. Exh. I, Tab 50-603 at 6-1 ff., Tab 50-604 at 7-1 ff. The Staff's review 
affirms this. Staff Exhs. 2A and 2B at 8. 

4. The Staff also reviewed the potential for the enrichment of naturally 
occurring radioisotopes other than uranium (although the Commission does not, 
in fact, regulate these) and found that their enrichment ''presents no radiological 
hazard, either to the workers in the plant or to the public." Id. at 11-12. 

5. The Commission would be concerned, of course, if the process here 
involved presented the potential for inadvertent criticality. The Applicant's 
Safety Analysis. assures us that it does not, for the quantity of uraniwn as fixed 
contamination in any machine is less than that which can be made critical under 
any conditions of geometry or moderation. Appl. Exh. I, Tab 50-603 at 6-1, 
Tab 50-604 at 7-4.3 

6. The Applicant has described and the Staff has reviewed the provisions 
for disposal of radiologically contaminated and classified wastes. Appl. Exh. I, 
Tab 50-603 at 5-1, Tab 50-604 at 6-1; Staff Exhs. 2A and 2B at 12. The major 
portion of these wastes will consist of failed rotors (devices of classified design 
presently contaminated by uranium). The Staff concluded that the Applicant's 

3 With respect to the general radiological hazard that this plant might present to its surroundings. we note that the 
Applicant requested (on August 17. 1988) and the Commission granted (on December 20. 1988) an exemption 
from 10 c.F.R. nS0.34(a)(I0). S0.34(b)(6)(v). and Appendix: E to Part SO. These are regulations governing the 
provisions a licensee must make for the protection or the public in the event of a radiological emergency. 
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plan to dispose of these items through DOE is appropriate. Staff Exhs. 2A and 
2B at 12; Appendix D. The Board expressed its concern that there might be some 
question regarding the method of disposal if contaminated classified equipment 
were contaminated with anything other than uranium, since Applicant's general 
intent was to return classified waste to DOE, and DOE had by letter declined 
to accept waste containing hazardous material other than uranium. Board Letter 
of November 16, 1988, citing DOE Letter, Appendix D to Staff Exhs. 2A and 
2B. The Staff, in its reply (Staff Exh. 6 at 2), noted that such wastes could be 
commercially decontaminated by properly cleared personnel (although perhaps 
at some extra expense) and further noted that the Applicant's plan at present was 
to store such wastes until they could be declassified. The Applicant'S witness, 
Chief Executive Officer Smelser, testified that the plan was indeed to store, 
declassify, and then decontaminate such waste. Te.214-18. 

7. Finally, the Staff has addressed decommissioning and concluded that 
the contaminated machinery can be disposed of adequately at end of life. Staff 
Exhs. 2A and 2B at 13. 

8. We have reviewed the evidence introduced in this case and we conclude 
that the information supplied by the Applicant is sufficient to enable the Staff 
to reach sound conclusions concerning those aspects of the facilities' safety that 
are within the purview of the Commission's authority. We further agree that the 
conclusions drawn by the Staff from the material so supplied are sound ones: 
The construction of Facilities 1 and 2 can be carried out without undue hazard 
to the health and safety of the public. 

9. The Licensing Board finds that the Applicant has provided sufficient 
information relative to the safety of the facilities and that the Staff's review of 
that information is adequate. 

B. Advisory Committee on Reactor Safeguards 

10. In accordance with § 182b of the Atomic Energy Act of 1954, as 
amended, and 10 C.F.R. § 50.58, the applications were referred by the Staff to 
the Advisory Committee on Reactor Safeguards (ACRS) for review and report. 
The ACRS reviewed the application and on October 6, 1988, considered the 
application at its 342d meeting. Following the meeting, the ACRS issued a 
letter report to the Chairman of the NRC in which the ACRS stated its support 
for the issuance of the license, subject to the implementation of the planned 
safeguard and security controls. The letter recited that the NRC Staff has 
expressed satisfaction with Applicant's proposed safeguard program, and the 
ACRS has no reason to disagree. (Appendix E to Staff Exhs. 2A and 2B). 
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C. Safeguards Provisions 

11. Clearly there are two aspects of the safeguarding of special nuclear 
material that might be impacted by the licenses at bar. First, some of the material 
previously separated by DOE might fall into the wrong hands. Second, the 
machines might be surreptitiously used to separate fissile isotopes. Measures to 
protect against these possibilities have been addressed in Applicant's Proprietary 
Exhibit 1 (Appl. Exh. P-l) and in Staff's Proprietary Exhibits 1 through 4 (Staff 
Exhs. P-l through P-4). 

12. The exact nature of the precautions taken to provide physical protection, 
material control, and accounting for special nuclear material has been withheld 
from public disclosure in this proceeding pursuant to 10 C.F.R. § 2.790(d)(I). 
We note, however, that the only special nuclear material that the Applicant will' 
be licensed to possess will be the fixed contamination and the internal surfaces 
of the contaminated machines. Staff Exhs. 2A and 2B at 14. Further, receipt 
on site of any fissile material at any concentration will be prohibited by the 
conditions of the license. Id. 

13. Precautions have been proposed by the Applicant and reviewed by the 
Stiff to preclude access to the separation machines by unauthorized personnel 
and to preclude the bringing on site or shipment off site of any unauthorized 
special nuclear material. Appl. Exh. P-l; Staff Exhs. P-l through P-4. The 
Board has examined those documents and generated a series of inquiries 
regarding them. Those inquiries have been answered to our satisfaction. 
Staff Exh. P-2. We have also inquired into and received adequate assurance 
concerning the precautions to be taken while shipping classified safeguards­
related equipment from the point of origin to site. Id. 

14. The Applicant is technically qualified to perform the safeguards func­
tions required by the plan, and, indeed. many of those functions can be per­
formed without specialized training. Staff Exhs. 2A and 2B at 14. It will be a 
condition of licensing that all necessary safeguards and security structures be in 
place, that all safeguards and security functions be understood, that staffing be 
adequate, and that all appropriate training be complete before equipment capable 
of enriching uranium is installed. Id. The activities proposed to be conducted 
under the licenses will be within the jurisdiction of the United States. All of the 
directors and principal officers of the Applicant are U.S. citizens. AIChemIE 
is not owned, controlled, or dominated by an alien, a foreign corporation, or a 
foreign government Appl. Exh. 1. ' 

15. The Licensing Board finds that the Applicant has provided sufficient 
information relative to the proposed safeguards provisions for these facilities 
and that the Staff's review has been adequate to ensure the protection of the 
common defense and security. 
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D. Protection or Classified Inrormation 

16. The Applicant has submitted information regarding the protection of 
classified information in its Security Plan for both facilities. Appl. Exh. P-l. The 
Staff has reviewed that plan. Staff Exhs. P-l, P-3. The nature of the centrifuge 
machines is such that certain information concerning them must be controlled in 
accordance with Chapter 12 of the Atomic Energy Act of 1954, as amended, and 
with Executive Orders 10,865 and 12,356. Procedures for obtaining approval 
for facilities that licensees use for protecting classified information are set forth 
in 10 C.F.R. Part 95, "Security Facility Approval and Safeguarding of National 
Security Information and Restricted Data." 

17. The Licensing Board considers the details of the methods and prace-
. dures used by the Applicant to comply with the requirements of Part 95 to be 
proprietary, and we will accordingly not discuss them in these findings. Never­
theless, we have reviewed the relevant information and we agree with the Staff's 
conclusion that proper compliance can be attained. 

E. Financial Qualifications 

18. The Applicant submitted financial data covering its current and pro­
posed activities. Letter of September 12, 1988, from Smelser to Thompson, 
Appl. Exh. 3. Staff's review of Applicant's financial qualifications was issued 
on December 29, 1988, as nonproprietary Supplements to the Safety Evaluation 
Reports. Attachments to Staff Exh. 8. 

19. Chief Executive Officer Smelser testified as to Applicant's finances on 
January 4, 1988. Th. 188 el seq. Based on the testimony and Staff's written 
review, the Licensing Board requested Applicant to submit additional and more 
specific evidence on the issue of Applicant'S financial qualifications and for 
Staff to further review Applicant's qualifications, more in accordance with 10 
C.F.R. § 50.33(f) and Appendix C to Part 50. Tr. 260 el seq. 

20. Additional written testimony was filed by Applicant on January 9, 1989, 
and by Staff on January 13, 1989. Appl. Exh. 4; Staff Exh. 10 .. Applicant and 
Staff witnesses presented testimony on Applicant's financial qualifications at 
the continued hearing on January 17, 1989. Te. 289 et seq. The information 
presented at the continued hearing was current and precise. It was made clear 
that Staff's standard of review for these applications was the standard applicable 
to newly formed entities under Appendix C, § II, to Part 50 of 10 C.F.R. 

21. The information submitted by Applicant and the review conducted by 
Staff established the following: 

a. AIChemIE is a newly formed, investor-owned entity, organized for 
the primary purpose of engaging in the licensed activities. It has 
no corporate affiliates or parent companies. AlChemIE was initially 
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funded through a combination of stock sales and loans. Attachments 
to Staff Exh. 8. 

b. Applicant's most recent balance sheet, December 31, 1988, shows it 
has assets of $127,718,827, liabilities of $51,225,695, and a stock­
holders' equity of $76,493,122. The stockholders' equity includes 
equipment equity in the amount of $74,900,000. Appl. Exh. 4, Tab 
"December 31, 1988 Balance Sheet." 

c. A pro forma cash flow statement for 5 years shows total cash 
from all sources of $181,450,000. Sources include: isotope sales, 
$153,000,000; fixed-asset sales, $28,000,000; and bank loans 
$450,000. The 5-year cumulative gain on operations is reported to 
be $112,365,991. Id., Tab "5 year Proforma (projected)." 

d. The cost of modifications at Facility 1 is placed at $376,000. Funds 
are expected to be obtained from the sale of surplus equipment and/or 
borrowed from banks. Id., Tab "Construction Cost Facilities 1 and 
2." 

e. The estimated cost of construction of Facility 2 will be $32,875,000. 
Sources of the construction funds would be: a grant from the State of 
Tennessee, $459,000; an urban development action loan, $2,000,000; 
sales of surplus equipment, $11,500,000; and profit from isotope 
sales, $24,479,144. Bank funding would be obtained if required. Id. 

f. AIChemIE estimates that the initial capital costs for the safeguards 
systems at each of the facilities will be less than $100,000. Monthly 
operating costs for the systems are estimated to be approximately 
$44,000 for Facility 1 and $19,000 for Facility 2. Applicant has ob­
tained a standby letter of credit from a bank in the amount of $517,050 
to provide additional assurance that decontamination and disposal of 
the centrifuge equipment will be accomplished. Attachments to Staff 
Exh.8 at 3. 

22. Staff's review was based on the premise that (1) if the classified in­
formation related to the centrifuge machines is protected, and (2) if the machines 
are adequately prevented from enriching uranium, then the common defense and 
security will be protected. The review consisted of evaluating the financial in­
formation provided by the Applicant to demonstrate how items (1) and (2) will 
be satisfactorily achieved. Staff reviewed AIChemIE's financial qualifications 
to fulfill NRC safeguards requirement including physical security requirements 
and measures for the protection of classified information. Applicant provided 
the information upon which the review was based including the identification 
of sources upon which AlChemlE relies for the necessary funding. Id. at 2. 

23. Staff concluded in its review that Applicant demonstrated that it pos­
sesses or has reasonable assurance of obtaining the funds required for the modifi­
cations to Facility 1 and that it is financially qualified to make the modifications. 
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Funding would come from saleable swplus equipment (appraised at $28 million) 
and from bank financing, if needed. Staff Exh. 10. 

24. It further concluded that: (1) AIChemIE has demonstrated reasonable 
assurance of obtaining the funds needed to decontaminate and dispose of the 
centrifuge equipment as required; and (2) Applicant also has demonstrated that 
it possesses or has reasonable assurance of obtaining the funds necessary to 
fulfill NRC safeguards requirements including physical security requirements 
and measures for the protection of classified information and that 'AIChemIE 
is financially qualified to construct the proposed facilities in such a way as to 
ensure adequate protection of the common defense and security. Attachments 
to Staff Exh. 8 at 4 and Staff Exh. 10. 

25. As to Facility 2, Staff, in its review, found that Applicant's financial 
ability to construct the plant is based to a significant degree on the success of 
isotope production at Facility I, profitable sales of the isotopes, and additional 
sales of substantial amounts of surplus unclassified equipment. Staff concluded 
that if the events do occur as planned, then the Applicant has a reasonable 
financing plan for Facility 2 construction costs and would be financially qualified 
to construct the facility under 10 C.F.R. § 50.33(f) and Appendix C to Part 50. 
Staff Exh. 10. 

26. Moreover, as to the lesser amounts of funding needed for Facility 
2 to fulfill safeguard requirements including physical security requirements 
and measures for the protection of classified information as well as for the 
decontamination of centrifuge equipment, Staff found Applicant'S financing 
assumptions to be reasonable. It concluded that AIChemIE possesses or has 
reasonable assurance of obtaining the necessary funding for these costs. As 
a result, AIChemIE is financially qualified to construct the facilities in such 
a way as to ensure adequate protection of the common defense and security. 
Attachments to Staff Exh. 8 at 4 and Staff Exh. 10. 

27. The Staff applied a correct standard for determining whether AI­
ChemIE's financial qualifications enable Applicant to fulfill NRC safeguard re­
quirements, in modifying and constructing the respective facilities, so as to 
ensure adequate protection of the common defense and security. 

28. It is readily apparent that because of the small amount of funding 
required, Applicant is financially qualified to modify Facility 1 in its entirety as 
proposed, including those areas involving safeguards. 

29. Staff, in its review, conditionally forecast Applicant's financial ability 
to construct Facility 2 in its entirety ($32,875,000) because a major part of the 
sum is dependent upon profits from Facility 1 which is yet to operate. It did 
conclude that the Applicant demonstrated that it was financially able, because of 
its ability to acquire the much lesser funding necessary to fulfill NRC safeguards 
requirements for Rlcility 2 and, therefore, was financially qualified to construct 
the proposed facility so as to ensure adequate protection of the common defense 
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and security. Id., Tr. 320-23. The Staff's conclusions are reasonably based and 
we concur in its finding. 

30. Based upon the foregoing, the Licensing Board concludes that the 
applications and the record of the proceeding contain sufficient information and 
that the Commission's Staff review of the applications has been adequate to 
support the finding that the Applicant is financially qualified to modify and 
construct the respective facilities in such a way as to ensure adequate protection 
of the common defense and security. 

F. Environmental Review 

31. The Staff issued on September 8, 1988, an "Environmental Assessment 
Related to the Construction and Operation of the AIChemlE Facility 1 CPDF' 
and an "Environmental Assessment Related to Construction of the AIChemlE 
Facility 2 Oliver Springs." Staff Exhs. lA and lB. Underlying the Staff's 
Environmental Assessments was AIChemlE's Environmental Report for each of 
the facilities. Appl. Exh. 2. 

32. On October 3, 1988, the NRC Staff published in the Federal Register 
a "Notice of Issuance of Environmental Assessment Related to the Construction 
and Operation of the AIChemlE Facility-l CPDF and Finding of No Signifi­
cant Impact, Docket No. 50-603, All Chemical Isotope Enrichment, Inc." (53 
Fed. Reg. 38,8(6) and ''Notice of Issuance of Environmental Assessment Re­
lated to the Construction of the AIChemlE Facility-2 Oliver Springs and Finding 
of No Significant Impact, Docket No. 50-604 All Chemical Isotope Enrichment, 
Inc." (53 Fed. Reg. 38,805). Included in Staff Exhs. lA and lB. 

33. Our findings also take into account the Board's request for additional 
information, dated October 18, 1988, and the Staff's response thereto (Staff 
Exhs. 3 and 5), and the Board's Inquiries of November 16, 1988, and the Staff's 
Response thereto. Staff Exh. 6. We consider these responses to be amendments 
to the Staff's Environmental Assessments and Findings of No Significant Impact. 

Facility 1 

34. As has been noted, supra, Facility 1 was previously used by the DOE 
as a Centrifuge Plant Demonstration Facility (hence, CPDF), and is located at 
the site of the Oak Ridge Gaseous Diffusion Plant Thus the facility is already 
constructed and has been operated. In addition to tests conducted with uranium, 
the machines have also been used to enrich some stable isotopes. As a result 
of these DOE tests, the centrifuge machines and associated piping have been 
slightly contaminated with uranium. Because the tests were to demonstrate 
enrichment, some of the uranium contamination is enriched in the uranium-235 
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isotope. Some modification of the building and its machinery will be necessary 
for AIChemIE's operations, but the construction period is expected to be very 
short. Staff Exh. lA at 2. 

Environmental Impacts at Facility 1 

35. The Staff's Environmental Assessment states that the local environment 
is a well-characterized industrialized area with an established buffer zone. The 
industrialized area has utilities and waste management services to support the 
facility's needs for steam, sanitary water, and electric power. [d. 

36. The exterior of the CPDF facility will be modified only slightly to 
meet AIChemIE's requirements. Existing centrifuge equipment will be used to 
process various chemical compounds, some of which are considered toxic or 
hazardous. [d. 

37. Air Emissions Permit. AIChemIE bas filed for an air emissions permit 
with the Tennessee Department of Health and Environment (TDHE). While the 
feed material and processing rate information have not been completely defined, 
the Staff used available information to perform an analysis which indicates that 
material releases due to normal operations are expected to be environmentally 
acceptable. [d. 

38. Feed Materials. In Table 2.1 of its Environmental Assessment of 
Facility I, the Staff lists a total of forty feeds that AIChemIE is planning or 
considering for processing in Facility 1. Of the forty feeds listed, twenty-Six have 
toxic or hazardous properties either of the material or of its reaction products. 
The Staff states that AIChemIE has indicated that it will use material safety data 
sheets and other data supplied by the manufacturers of the feed chemicals to 
develop handling, operating, and safety procedures, which are normal i~dustrial 
precautions to protect workers and the environment when handling the material. 
[d. at 9-10. 

39. Wastewater. AIChemIE wastewater (primarily sanitary water) will be 
discharged through the existing Oak Ridge Gaseous Diffusion Plant wastewater 
treatment plant which is currently covered by a National Pollutions Discharge 
Elimination System (NPDES) permit. The NPDES limits will not have to be 
modified to accommodate AIChemIE's wastewater. AIChemIE's nonhazardous 
and hazardous/toxic solid and liquid wastes will be transferred to appropriate 
existing DOE, municipal, and commercial waste management operations which 
already have the necessary permits. [d. at 3. The sanitary wastewater is not 
expected to contain any radiological or toxic materials. [d. at 28. 

40. Accidental Releases. The Staff's analysis of potential accidental re­
leases of material from the process indicates that the offsite concentration of 
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toxic materials will be less than the time-weighted average threshold limit val-
ues (1WA-1LV) which have been established by the American Conference of 
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Governmental Industrial Hygienists (ACGIH). Exposure of the population to 
toxic material emissions in concentrations below these limits will not result in 
any adverse health and safety effects. [d. 

41. In the All Chemical Isotope Enrichment. Inc. Facility 1 - CPDF 
Environmental Report (Appl. Exh. 2), AlChemIE states that it considered the 
worst·case accident scenario to be the rupture of a ISO-kilogram feed cylinder of 
a mercury feedstock compound on the loading dock of that facility. AIChemIE 
went on to state that the safety and environmental impacts of such an accident 
could be mitigated by requiring that protective clothing and a respirator be worn 
by personnel and by having an enclosed loading dock which could prevent 
mercury release to the environment Appl. Exh. 2 at S·I1. At the hearing, 
William A. Pfeifer from AIChemIE testified that the loading docks at both 
Facility 1 and at Facility 2 would be enclosed on all sides and equipped with 
an overhead door which could swing down to enclose the entire dock and thus 
eliminate the release of material to the environment. Tr. 183·84. 

42. Routine Gaseous Discharges. Very small gaseous discharges can be 
expected from both the building ventilation system as well as from the evacuation 
and purge systems for the cascade. Staff believes that the extent of these 
emissions will be small because the cascades operate under vacuum and because 
DOE's experience with such facilities had demonstrated that the releases are 
small. In addition, AlChemIE will install systems to treat discharges from the 
evacuation and purge systems for all cascades except those processing xenon 
and krypton. Cold trapping, chemical trapping, or mechanical trapping will 
be used depending on the physical and chemical characteristics of the material 
involved. Staff's Environmental Assessment for Rlcility 1, StaffExh. IA at 13. 

43. Oils, Solvents, and Solid Wastes. Oils, solvents, and solid wastes 
generated as a result of operations and maintenance activities will be packaged 
on site and shipped to offsite waste treatment disposal facilities. Solid wastes 
such as failed centrifuges may be contaminated with toxic or hazardous material 
as well as the residual uranium they contain. If they are contaminated with 
toxic or hazardous material, they will be decontaminated and sent to DOE for 
classified burial. The toxic or hazardous material removed from them will be 
packaged and shipped to a licensed waste contractor. [d. at 13·14. 

44. Land Use Around Facility 1. The CPDF is located in the ORGDF 
within the IS,OOO·hectare DOE Oak Ridge Reservation (ORR). The ORGDF site 
is already dedicated to industrial uses. Lands surrounding the ORR are farmland 
with low-density housing. The proposed AIChemIE facility is approximately 3 
kilometers from the north and west boundaries of the ORR. Immediately beyond 
the north boundary are a few rural homesites, and more rural homesites are 
located across the Clinch River to the west of the ORR. [d. at 16. 

4S. Geology. The site lies in the Valley and Ridge Physiographic province 
of East Tennessee, which is characterized by alternating ridges and valleys 
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aligned southwest to northeast. The proposed AIChemlE site lies in a valley un­
derlain by shales and limestones of the Conasauga and Chickamauga formations, 
while the ridges to the northwest and southeast are underlain by the Knox group 
and Rome formations, which are more resistant to erosion. [d. 

46. Historical Resources. No historic structure or sites are located near 
the proposed AlChemlE facility. Only four of twenty-three historic sites in the 
five-county area surrounding the site are within 10 kilometers of the facility. 
Archaeological surveys have identified remnant cemeteries and prehistoric sites, 
but none are located near the proposed facility. [d. at 18. 

47. Demography and Socioeconomics. The five counties (Anderson, 
Knox, Loudon, Morgan, and Roane) had a combined population in 1980 of 
480,622. Knoxville, 40 kilometers to the east, and Oak Ridge, 10 kilometers to 
the northeast, had 1980 populations of 183,139 and 27,662, respectively. 

48. DOE and its contractors are dominant in the local economy. DOE 
accounts for 77% of the local employment in Oak Ridge and owns 63% of the 
land area within city limits. DOE also owns 10% of the land in Roane County 
where the proposed facility is located. Government ownership of such a high 
percentage of the local land substantially reduces the size of the potential tax 
bases for Anderson and Roane Counties. [d. 

49. Ecology. There have been numerous studies and assessments of the 
ecology of the ORR, which are referenced in Staff's Environmental Assessment. 
Two threatened or endangered species that occur near the facility are the 
black snakeroot (Cimicifuga rubifolia), a Tennessee threatened species, and the 
federally endangered pink mucket pearly mussel (Lampsilis orbiculata). The 
black snakeroot occurs within 3000 meters of the site in mesic calcareous soils 
where minimal disturbance has occurred. The mussel Lampsilis orbiculata was 
reported in the Clinch River in 1982, but no other record of its occurrence has 
been reported in the area. It requires clear, silt-free water. There are about thirty 
endemic mollusks that have been reported above the Tennessee Valley Authority 
impoundments of the Clinch River, but none have been recently recorded below 
the reservoir. [d. at 18-19. As we have mentioned, supra, the CPDF has already 
been constructed, and the modifications to be made to the building by AIChemIE 
are minor. There there will no significant impact on the environment, including 
the endangered and threatened species mentioned above. 

SO. Hydrology. The major surface drainage in the valley where the 
ORODP is located is Poplar Creek, a tributary of the Clinch River. Poplar Creek 
flows into Clinch River about 2 kilometers east of the AIChemlE's proposed 
facility. A water pumping and filtration facility located on the Clinch River im­
mediately adjacent to the ORODP supplies water to the DROOP and the Clinch 
River Industrial Park. Discharges from AIChemlE's facility would enter Poplar 
Creek at outfall K-1203, and runoff from around the facility would also flow 
into Poplar Creek. The surface waters of the watershed are moderately hard, 
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with total dissolved solids (primarily calcium-magnesium/bicarbonate) usually 
ranging between 100 and 250 milligrams per liter. According to a 1986 en­
vironmental study of the ORR and surrounding areas, ambient concentrations 
of lead, zinc, and mercury exceeded Tennessee Stream Standards at sampling 
locations within Poplar Creek upstream from ORGDP and downstream in the 
Clinch River. The source of these chemical species is unknown. Zinc and lead 
are potential products of the AIChemlE Facility, but no release of these species 
to the environment is expected. [d. at 19. 

51. In the vicinity of the ORGDP, groundwater occurs primarily in the 
Knox and Chickamauga aquifers. Groundwater levels are highest in January 
and February and decrease to minimum levels in October and November. Depth 
to the water table is generally 10 meters or less except in areas of high relief. 
Permeability is quite high near the surface where dissolution has enlarged the 
fractures in the dolomites and limestones, but ~ta indicate that permeabilities 
decrease with depth so that groundwater movement is restricted to the upper, 
more weathered bedrock. No industrial or public drinking water are withdrawn 
from local groundwater sources by ORGDP or other institutions. Residential 
and single-family wells are common in rural areas south of the Clinch River. 
[d. at 19-20. 

52. Meteorology. The meteorology of the Oak Ridge area is largely in­
fluenced by its topography. Prevailing winds follow the topographic trend of 
the ridges, with daytime up-valley winds coming from the southwest and night­
time down-valley winds coming from the northeast. Wind dispersion, expressed 
as XIQ values calculated from 1987 ORGDP data and EPA-approved disper­
sion models, showed the maximum annual XIQ values predicted for the SSW 
to WSW direction at 1 to 1.2 kilometers and in the NE to ENE direction. at 
distances of 0.5 to 0.6 kilometer. [d. at 20. 

Facility 2 

53. AIChemIE proposes to construct Facility 2 in the proposed Andy Justice 
Industrial PaJk in Oliver Springs, Tennessee, and io install centrifuge machines 
previously used by DOE. Staff Exh. IB at 2-3. The facility will be housed in a 
steel-framed building with aluminum siding. The centrifuge equipment wilt" be 
obtained from DOE's Ohio facility. Some of these machines are contaminated 
with uranium. The centrifuges will be used to process various chemical 
compounds, some of which are considered toxic or hazardous. U.S. NRC 
Environmental Assessment Related to the Construction of the AIChemlE Facility 
2 Oliver Springs, Staff Exh. IB at 2. 
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Environmental Impacts at Facility 2 

54. The local environment at Oliver Springs is moderately well character­
ized as a result of the environmental studies of the nearby Oak Ridge Reser­
vation. The subject area at Oliver Springs is being developed as an industrial 
pack with utilities and waste management services to support the major facility 
needs.ld. 

55. Air Emissions Permit. AIChemIE will file for an air emissions permit 
for Facility 2 with the lUlIE. As was the case with respect to Facility I, the 
feed material and processing rate is not completely defined, as a result of which 
the Staff used available information to perform a conservative analysis which 
indicates that material releases due to normal operations are expected to be 
environmentally acceptable. Id. 

56. Feed Materials. The potential feed materials that AIChemIE is plan­
ning or conSidering for processing in Facility 2 are identical with those for 
Facility I, discussed supra. That discussion need not be repeated here. 

57. Waste Water. AIChemIE wastewater (primarily sanitary water) will be 
discharged through the existing Oliver Springs wastewater treatment plant The 
discharge limits will not have to be modified to accommodate the AIChemIE 
wastewater. AIChemIE's nonhazardous and hazardous/toxic solid and liquid 
wastes will be transferred to appropriate existing DOE, municipal, and commer­
cial waste management operations which already have the necessary permits. 
Id. The sanitary wastewater from Facility 2 is not expected to contain any radi­
ological or toxic materials. Id. at 30. 

58. Accidental Releases. Staff's analysis of potential accidental releases 
of material from the process indicates that the offsite concentration of toxic 
materials will be less than the TWA-1LVs which have been established by the 
ACOIH. Exposure of the population to toxic material emissions in concentra­
tions below these limits will not result in any effects. The NRC also assessed 
the potential consequences of using the contaminated equipment and concluded 
that even under the unexpected conditions where the uranium would be released 
to the environment, the consequences would be minimal with a 50-year whole­
body equivalent dose commitment to an individual of less than 1.2E-5 millirem. 
Id. at 2-3. 

59. Process Off-Gas Systems. Each centrifuge cascade will have four 
process off-gas systems. These are the evacuation and purge systems for (1) 
the cascade, (2) the feed system, (3) the product withdrawal system, and (4) the 
tails withdrawal system. The cascade evacuation and purge systems establish 
and maintain a low pressure in the centrifuge casing. The feed evacuation and 
purge system is used to remove air from the lines between the feedocylinder and 
the centrifuge before the feed is introduced into the case. Thus this system is 
used prior to startup of the cascade. The product and tails withdrawal evacuation 
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and purge system is used to initially evacuate the case and the withdrawal piping. 
The purge system may remain operational during cascade operation to remove 
any noncondensables that collect in the product or tail cylinders. [d. at 8. 

60. The discharges from all four of these evacuation and purge systems 
will be connected to a common discharge header for each cascade. For all the 
cascades except those processing xenon and krypton, the gases in the header 
will be treated to remove the process material. AIChemIE plans to use cold 
trapping, chemical trapping, or mechanical trapping depending on the physical 
and chemical properties of the various process materials. [d. 

61. Staff performed what it considered to be a bounding analysis of the 
consequences of normal releases to the atmosphere. It selected dimethylcad­
mium for the analysis because this material has the highest ratio of expected 
annual production to the ACGrn's established TWA-1LV. The maximum an­
nual production of dimethylcadmium was estimated to be less than 5E+4 grams 
per year. Staff assumed (it said conservatively) that the AIChemIE facility 
would release one part in a thousand to the atmosphere. Thus the maximum 
amount of dimethylcadmium would be 50 grams (this corresponds to 40 grams 
of cadmium). To make the analysis more conservative, it was assumed that 
this material was processed over a 3-month period. From these assumptions, 
Staff calculated an average release rate of about SE-6 grams per second. Using 
the maximum XIQ of 3.8E-8 seconds per cubic meter, Staff calculated that the 
maximum cadmium concentration in the air at ground level would be 2E-13 
grams per cubic meter, which is many orders of magnitude below the ACOrn 
TWA· TL V for cadmium of 0.05 milligram per cubic meter. On the basis of this 
analysis, Staff concluded that normal atmospheric emissions for the AIChemIE 
facility are expected to be of. no environmental consequence. [d. at 25-26. 

62. Oils, Solvents, and Solid Wastes. As is the case with fucility I, oils, 
solvents, and solid wastes will be generated at Rlcility 2. These materials will 
be handled and disposed of at Facility 2 in the same manner as discussed, supra, 
for Facility 1. That discussion need not be repeated here. [d. at 13-14. 

63. Land Use Around Facility 2. The proposed facility will be constructed 
at the 247-hectare Andy Justice Industrial Park located within the Oliver Springs 
city limits. The lands surrounding the facility are rural farmland or rangeland 
with associated low-density housing. The nearest house is approximately 0.5 
kilometer to the northeast. Approximately 2 kilometers to the southeast are 
residential areas of Oak Ridge. The commercial center of Oliver Springs is 
approximately 1.5 kilometers north. Highway 61, the major four-lane access to 
Oliver Springs, runs southeast from downtown Oliver Springs and passes within 
0.5 kilometer of the proposed facility. Both sides of this highway within the 
Oliver Springs city limits are commercially developed. fucility 2 will occupy 
about 8 hectares of land at the industrial park. [d. at 16. 
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64. Geology. The geology of the site for Facility 2 is similar to that for 
Facility 1 except for the fact that the site lies is a valley underlain by shales 
and limestones of only the Conasauga Formation. Other aspects of the geology 
have been discussed, supra, for Facility 1 and need not be repeated here. [d. at 
18. 

65. Historical Resources. Of the twenty-three historic sites in the five­
county area surrounding the site, only one is within 10 kilometers of the facility. 
[d. 

66. Demography and Socioeconomics. The demography of the area sur­
rounding proposed Facility 2 is similar to that described for Facility I, except 
that Facility 2 is to be located within the city limits of Oliver Springs. The 1980 
population of Oliver Springs was 3600. The area immediately surrounding the 
proposed facility is rural farmland and rangeland with low population density. 
[d. 

67. Ecology. The facility at Oliver Springs will consist of buildings and 
paved or concrete areas within a fenced compound. The region immediately 
surrounding the proposed facility is primarily pastureland with fence-row veg­
etation. The woodland communities in neighboring areas are typical of the 
second-growth forests of East Tennessee, with Virginia pine (Pinus virginiana) 
being the dominant tree species. The site, which is still being used to pasture cat­
tle, is not an appropriate habitat for any threatened or endangered plant species. 
On the other hand, the site could be an appropriate habitat for the Bachman's 
sparrow (Aimophila aestivalis), which is on Tennessee's endangered species list, 
and for the Grasshopper sparrow (Ammodramus savannarum), which is on Ten­
nessee's threatened species list, although these species have not been seen in 
the area. Use of the site by AIChemIE will impact only an insignificant fraction 
of similar habitat in Tennessee and therefore will not significantly impact the 
status of these species. [d. at 19; Staff Exh. 5 at 2 and Enclosure. 

68. Hydrology. Poplar Creek is less than 500 feet south of the proposed 
facility, and runoff from Facility 2 would go into Poplar Creek. Sanitary 
discharges from the facility, however, would be treated in the Oliver Springs 
sewage treatment facility. Staff Exh. IB at 19. 

69. The groundwater situation under the Oliver Springs facility is similar 
to that described, supra, under the CPDF faCility, and therefore need not be 
repeated here. [d. at 20. 

70. Meteorology. No meteorology data are available for Oliver Springs, 
but Staff states that the data from the ORGDP, which have been discussed above 
for Facility I, are applicable to the Oliver Springs site because of the general 
topographical similarity of the two sites. Staff expects, however, that the Oliver 
Springs site will be less dominated by wind flow from the ENE. Nevertheless, 
it believes that the XIQ values calculated from the ORGDP data can be used for 
the Oliver Springs site. [d. at 20-22. 
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71. Impacts of Construction.' The proposed Facility 2 will occupy 8 hec­
tares of the 247-hectare Andy Justice Industrial Park. The building will occupy 
about 0.2 hectare of area, and the rest of the developed area is estimated to 
involve less than 0.8 hectare. The balance of the AlChemIE site would be 
maintained and landscaped appropriately. Standard construction methods will be 
used to control fugitive dust and water runoff from the site during construction. 
Id. at 24. 

Conclusion 

72. The Board finds on the bases of the Staff's Environmental Assessments, 
AIChemIE's environmental reports. and their updates in the record. that the Staff 
made an adequate and comprehensive review and evaluation of the environmen­
tal impact resulting from construction and operation of the proposed facilities. 
The review and evaluation supports Staff's finding that the proposed activities 
will result in no significant impact on the human environment and that an envi­
ronmental impact statement need not be prepared. The National Environmental 
Policy Act of 1969 (NEPA) review conducted by Staff is adequate. 

IV. CONCLUSIONS OF LAW 

Based upon our review of the entire record and upon the foregoing findings 
of fact, the Licensing Board makes the following determination on the issues in 
the proceedings: 

A. Facility 1 (CPDF) 

The Licensing Board concludes that the application and the record of the 
proceeding contain sUfficient information and the review of the application by 
the Staff has been adequate to support the affirmative findings proposed to be 
made by the Director of the Division of Industrial and Medical Nuclear Safety 
on Items I, 2, and 4 and a negative finding on Item 3, below. 

1. Whether, in accordance with the provisions of 10 C.F.R. § 50.34, the 
Applicant has described the proposed design of the facility including, but not 
limited to the principal architectural and engineering criteria for the design, and 
has identified the major features or components incorporated therein to ensure 
adequate protection of the common defense and security. 

2. Whether the Applicant is technically and financially qualified to modify 
the existing facility in such a way as to ensure adequate protection of the common 
defense and security; 
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3. Whether the issuance of a construction permit authorizing the modifica­
tion of the facility will be inimical to the common defense and security; 

4. Whether, in accordance with the requirements of 10 C.P.R. Part 51, the 
construction permit and operating license should be issued as proposed. 

D.' Facility 2 (Oliver Springs) 

The Licensing Board concludes that the application and the record of the 
proceeding contain sufficient information and the review of the application by 
the Staff has been adequate to support the affirmative findings proposed to be 
made by the Director of the Division of Industrial and Medical Nuclear Safety 
on Items I, 2, and 4 and a negative finding on Item 3, below. 

1. Whether, in accordance with the provisions of 10 C.F.R. § 50.34, the 
Applicant has described the proposed design of the facility including, but not 
limited to, the principal architectural and engineering criteria for the design, and 
has identified the major features or components incorporated therein to ensure 
adequate protection of the common defense and security; 

2. Whether the Applicant is technically and financially qualified to construct 
the facility in such a way as to ensure adequate protection of the common defense 
and security; 

3. Whether the issuance of a construction permit authorizing the construc­
tion of the facility will be inimical to the common defense and security; 

4. Whether, in accordance with the requirements of 10 C.P.R. Part 51, the 
construction permit should be issued as proposed. 

C. The Licensing Board concludes that the applications and the record of 
these proceedings contain sufficient information and the review of the applica­
tions by the Staff has been adequate to support, insofar as, the Commission's 
licensing requirements under the Atomic Energy Act of 1954, as amended, are 
concerned, the issuance of the construction permits for Facility 1 (CPDF) and 
Facility 2 (Oliver Springs), as proposed by the Director of the Division of In-
dustrial and Medical Nuclear Safety. . 

D. The Staff is authorized to issue the construction permits in a form 
consistent with this Initial Dccision. 

E. The application proceeding. Docket No. 50-603-CP/OL, never became 
a contested proceeding with respect to issues relating to the operating license. 
Upon completion of the modification of the facility in Oak Ridge, Tennessee, 
in compliance with the terms and conditions of the construction permit and the 
application, as amended, and in the absence of good cause to the contrary, the 
Commission should issue to the Applicant, without additional prior notice, a 
class 103 facility license authOrizing operation of the facility. 
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v. ORDER 

In accordance with 10 C.P.R. §§2.760, 2.762. 2.764, 2.785, and 2.786, this 
Initial Decision shall become effective immediately and will constitute, with 
respect to the matters resolved herein, the final decision of the Commission 
forty-five (45) days after issuance hereof, subject to review pursuant to the 
above-cited Rules of Practice. 

Any party may take an appeal from this Initial Decision by filing a Notice of 
Appeal within ten (10) days after service of this Decision. Each appellant must 
file a brief supporting its position on appeal within thirty (30) days after filing 
its Notice of Appeal (forty (40) days if the Staff is the appellant). Within thirty 
(30) days after the period has expired for the filing and service of the briefs of 
all appellants (forty (40) days in the case of the Staff), a party who is not an 
appellant may file a brief in support of, or in opposition to, the appeal of any 
other party. A responding party shall file a single responsive brief regardless of 
the number of appellant briefs filed. 

Dated at Bethesda. Maryland, 
this 1st day of February 1989. 
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ATIACHMENT 1 

APPLICANT'S WITNESS LIST 

Witness 
Dwight C. Flynn 
Ann Hansen 
Monte Carroll McDonald 
William A. Pfeifer 

Randolph J. Robinette 
John H. Smelser 

By affidavit 
By affidavit 
By affidavit 
By affidavit and live 

By affidavit 
By affidavit and live 

Exhibit Sponsored 
2 
1 
3 (Ecological Survey) 
3 (Technical Security), 

P-l (Public), and P-l 
P-l (Public) and P-l 
3 (Financial) and 4 

ATIACHMENT 2 

Witness 
Wayne G. Burnside 
A. Thomas Clark 
James C. Petersen 
Carl B. Sawyer 
Jerry J. Swift 

STAFF WITNESS LIST 

By affidavit 

ATIACHMENT 3 

Exhibit Sponsored 
4, P-l, and P-2 
lA, IB, 2A, and 2B 
8, 10, and P-5 
P-2, P-3, and P-4 
3,5,6,7,8, and 9 

APPLICANT'S EXHIDIT LIST 

Exhibit No. 
Nonproprietary 

I 
2 
3 
4 
P-I (Public) 

Proprietary 
P-l 

Title 

Safety Analysis Reports 
Environmental Reports 
AlChemIE Correspondence to NRC 
Supplementary Financial Information 
Affidavit on Safeguards and Security 

Information on Safeguards and Security 
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Exhibit No. 
Nonproprietary 

lA 

1 

IB 

1 

2A 

2B 

3 

ATTACHMENT 4 

STAFF EXHIBIT LIST 

Title 

U.S. Nuclear Regulatory Commission, Office of Nuclear Mate­
rial Safety and Safeguards, Environmental Assessment Related 
to the Construction and Operation of the AIChemIE Facility-l 
CPDF, Docket No. 50-603, All Chemical Isotope Enrichment, 
Inc. September 1988. 

U.S. Nuclear Regulatory Commission Notice of Issuance of 
Environmental Assessment Related to Construction and Op­
eration of the AIChemIE Facility-l CPDF and Finding of No 
Significant Impact, Docket No. 50-603, All Chemical Isotope 
Enrichment, Inc. 

U.S. Nuclear Regulatory Commission, Office of Nuclear Mate­
rial Safety and Safeguards, Environmental Assessment Related 
to the Construction and Operation of the AIChemIE Facility-
1 Oliver Springs, Docket No. 50-604, All Chemical Isotope 
Enrichment, Inc. September 1988. 

U.S. Nuclear Regulatory Commission, Notice of Issuance 
of Environmental Assessment Related to the Construction of 
the AIChemIE Facility-2 Oliver Springs and Finding of No 
Significant Impact, Docket No. 50-604, All Chemical Isotope 
Enrichment, Inc. 

Safety Evaluation Report Related to the Construction, Modi­
fication, and Licensing of the AIChemIE Facility-l'CPDF All 
Chemical Isotope Enrichment, Inc., Oak Ridge, Tennessee, 
Docket No. 50-603, U.S. Nuclear Regulatory Commission, Of­
fice of Nuclear Material Safety and Safeguards, October 1988. 

Safety Evaluation Report Related to the Application for Con­
struction Permit, AIChemIE Facility-2 Oliver Springs All 
Chemical Isotope Enrichment, Inc., Oliver Springs, Tennessee, 
Docket No. 50-604, U.S. Nuclear Regulatory Commission, Of­
fice of Nuclear Material Safety and Safeguards, October 1988. 

NRC Staff Testimony of Jerry J. Swift Addressing Atomic 
Safety and Licensing Board Inquiries of October 18, 1988. 
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4 

5 

6 

7 

8 

9 

10 

Proprietary 
P-1 

P-2 

P-3 

P-4 

P-5 

Affidavit of Wayne G. Burnside! 

NRC Staff Supplemental Testimony of Dr. Jerry J. Swift 
Addressing Atomic Safety and Licensing Board Inquiries of 
October 18, 1988. 

NRC Staff Testimony of Dr. Jerry J. Swift Addressing Atomic 
Safety and Licensing Board Inquiry of November 16, 1988. 

NRC Staff Testimony of Dr. Jerry J. Swift Addressing Re­
sponses of All Chemical Isotope Enrichment, Inc., to Atomic 
Safety and Licensing Board Inquiry of November 23, 1988. 

NRC Staff Testimony of James C. Petersen and Jerry J. Swift 
Addressing Atomic Safety and Licensing Board Inquiry of 
December 21, 1988. 

Part B of Supplement No. 1 to the Safety Evaluation Report 
Related to the Construction, Modification, and Licensing of the 
AIChemIE Facility-1 CPDF, All Chemical Isotope Enrichment, 
Inc., Oak Ridge, Tennessee, Docket No. 50-603, U.S. Nuclear 
RegUlatory Commission, Office of Nuclear Material Safety 
and Safeguards, December 1988. Docket No. 50-604. 

NRC Staff Supplemental Testimony of James C. Petersen on 
Financial Qualifications. 

Staff Review and Analysis, AIChemIE's Security Plan. 

NRC Staff Testimony of Wayne G. Burnside and Carl B. 
Sawyer Addressing Atomic Safety and Licensing Board in­
quiries of November 16, 1988. 

NRC Staff Review of Safeguards Licensing for AIChemIE 
Facility-1 CPDF, Office of Nuclear Material Safety and Safe­
guards, U.S. Nuclear Regulatory Commission, Washington, 
D.C. 

NRC Staff Review of Safeguards Licensing for AIChemIE 
Facility-2 Oliver Springs, Office of Nuclear Material Safety 
and Safeguards, U.S. Nuclear Regulatory Commission, Wash­
ington, D.C. 

Part A of Supplement No. 1 to the Safety Evaluation Report 
(Proprietary Version). 
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Cite as 29 NRC 127 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-89-6 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdminIstrative Judges: 

Charles Bechhoefer, Chairman 
Dr. James H. Carpenter 

Gustave A. LInenberger, Jr. 

In the Matter of. Docket No. 50-271-0LA 
(ASLBP No. 87-S47-02-LA) 

VERMONT YANKEE NUCLEAR 
POWER CORPORATlON 

(Vermont Yankee Nuclear Power 
Station) February 2, 1989 

The Licensing Board, on the basis of a recent court opinion as well as a 
further explanation of an earlier ruling, grants reconsideration of its exclusion 
in LBP-88-26 .(28 NRC 440 (1988)) of a contention raising questions as to the 
risk of a particular severe accident (a self-sustaining zirconium fire in the spent 
fuel pool). The Board also amends an existing contention to include the severe­
accident considerations as an additional basis. The Board refers its ruling to the 
Appeal Board and postpones its effectiveness until after the Appeal Board acts 
on the referral. 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION 

Parties are not expected to respond to motions for reconsideration absent an 
invitation from the Licensing Board to do so. 
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NEPA: BEYOND·DESIGN·BASIS ACCIDENTS 

Although the National Environmental Policy Act does not in itself mandate 
the consideration of the risks of a beyond-design-basis accident, the Commis­
sion's Severe Accident Policy Statement, 50 Fed. Reg. 32,138, 32,144 (1985), 
permits examination of the risk of such accidents in a spent fuel pool expansion 
proceeding. 

POLICY STATEMENT ON SEVERE REACTOR ACCIDENTS: 
REVIEW OF BEYOND·DESIGN·BASIS ACCIDENTS 

The Commission's Severe Accident Policy Statement permits examination of 
the risk of such accidents, using the methodology spelled out in the Commis­
sion's NEPA Policy Statement, 40 Fed. Reg. 40,101 (1980). 

RULES OF PRACTICE: REFERRAL OF RULING TO APPEAL 
BOARD 

Referral of a ruling to the Appeal Board, pursuant to 10 C.F.R. § 2.730(f), is 
appropriate where review of that ruling is necessary to prevent detriment to the 
public interest and unusual delay in the proceeding. 

MEMORANDUM AND ORDER 
(Motion for Reconsideration of Severe·Accident Ruling) 

This proceeding involves the proposed expansion in capacity, through rerack­
ing, of the spent fuel pool of the Vermont Yankee Nuclear Power Station, a boil­
ing water reactor located in Vernon, Vermont Pending before us - for the third 
time - is a proposed contention sponsored jointly by the New England Coali· 

. tion on Nuclear Pollution (NECNP), an intervenor, and the Commonwealth of 
Massachusetts (Massachusetts), participating as an interested State (hereinafter 
jointly referred to as Intervenors), seeking to litigate the increased risk of a 
particular severe accident allegedly resulting from the proposed capacity ex­
pansion. The Vermont Yankee Nuclear Power Corporation (Applicant) and the 
NRC Staff each oppose admitting the contention. For reasons set forth below, we 
are granting the Intervenors' motion, admitting the severe-accident contention 
(as well as amending the basis of another contention to include severe-accident 
considerations), referring our ruling to the Appeal Board, and postponing the 
effectiveness of our ruling until the Appeal Board takes action on our referral. 
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A. Background 

We were first faced with the proposed contention at the outset of the 
proceeding. In our Prehearing Conference Order dated May 26, 1987, LBP-
87-17, 25 NRC 838, we admitted a contention (then numbered as Contention 
2) claiming that the proposed expansion would produce increased risk of 
a particular severe accident (a self-sustaining zirconium fuel cladding fire) 
such that an Environmental Impact Statement (EIS) should be issued by the 
Staff prior to final NRC action on the proposed license amendment This 
contention had been rewritten by us to combine a portion of NECNP's proposed 
Contention 5 and the environmental allegations included in Massachusetts' 
proposed Contention J.1 

On appeal, the Appeal Board reversed our admission of the severe-accident 
contention. ALAB-869, 26 NRC 13, reconsideration denied, ALAB-876, 26 
NRC 277 (1987). It did so essentially on the ground that beyond-design-basis 
accident contentions of the type in question were not litigable, both as a matter 
of law and of Commission policy, in a proceeding of this type. 

We were again confronted with essentially the same contention when, fol­
lowing issuance of the Staff's Environmental Assessment (EA), the Intervenors 
proposed to litigate Environmental Contention 1, which challenged the treatment 
of the cladding fire accident in the EA and called upon the Staff to issue an 
EIS. This contention added that the self-sustaining zirconium fire in the fuel 
pool could result from an accident within the design basis. 

We found this proposed contention to be essentially similar to the one 
previously accepted by us but rejected by the Appeal Board, and we rejected 
this new contention on the ground that we were bound by the "law of the 
case," as set forth in ALAB-869 and ALAB-876. LBP-88-26, 28 NRC 440, 
443-45 (1988). (To the extent that the fire was alleged to result from a within­
design-basis accident, we determined that no adequate basis had been provided 
to demonstrate how such a fire could arise, and we rejected that portion of the 
contention for lack of an adequate basis.) In a separate opinion, Chairman 
Bechhoefer, although emphasizing that the "law of the case" required our 
rejection of Environmental Contention 1, stressed that the Appeal Board seemed 
to have rejected the contention without explicitly addressing our rationale for 
accepting it Id. at 451-54. 

Shortly thereafter, on November 30, 1988, the Circuit Court of Appeals for 
the Ninth Circuit issued an opinion that reversed the Appeal Board's (and another 
Licensing Board's) rejection of a severe-accident contention in a different 
licensing proceeding that involved the proposed expansion in capacity of the 

1 The portion of Massachusetts' Contention I which alleged that, because of the risk of the severe accident in 
question, the proposed license amendment "is insistent with the protection of ••• the environment." 
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spent fuel pool of the Diablo Canyon Nuclear Power Plant Sierra Club v. NRC, 
Cir. No. 87-7481 (9th Cir., Nov. 30, 1988). Based solely on that opinion, 
NECNP and Massachusetts, on December 30, 1988, filed a motion seeking 
reconsideration of our ruling that rejected Environmental Contention 1 on the 
basis of the "law of the case.''2 Alternatively, the motion sought "certification" 
of the question to the Appeal Board. The Applicant and Staff, in response to 
our invitation,3 filed responses, each opposing the entire motion.4 

B. Discussion of Reconsideration Motion 

. The Applicant and Staff each oppose the admission of the proposed contention 
on a variety of grounds. We will discuss them seriatim. 

1. The Staff (although not the Applicant) first argues that the current 
proposed contention is not "substantially identical" (as claimed by Intervenors) to 
the contention considered by the Ninth Circuit in Sierra Club. The Staff claims 
lhallhe basis for the contention discussed by the Court of Appeals was primarily 
the so-called "Brookhaven Report" (NUREG/CR-4982), whereas the basis for 
the contention rejected by the Appeal Board in this case "made no reference to 
the Brookhaven Report" but instead relied on the alleged vulnerability (based 
on an NRC draft report. NUREG-1150) of the Mark I containment utilized at 
Vermont Yankee.' 
. It is true that the initial severe-accident contention which we admitted - as 
well as the current version which is before us - relied to a significant extent 
on the alleged vulnerability of the Mark I containment. It is also true that the 
bases of NECNP Contention 5 and Massachusetts Contention I, as originally 
submitted, did not refer to the Brookhaven Report Those contentions each 
were filed on March 30, 1987. The draft version of the Brookhaven Report 
was served by the Staff on the Board and parties as a Board Notification dated 
March 27, 1987. Assuming service by mail, under the NRC Rules of Practice, 
the parties would not be deemed to have received that notification until April 1, 
1987 (10 C.P.R. § 2.710), a day after the contentions were required to be, and 
were, filed. 

210int Motim or New England Coalitim on Nuclear Pollution and the Commonwealth of Massachusetts for 
Reconsidentim or, in the Ahernative, 10 Certify the Questim 10 the Appeal Board, dated December 30, 1988 
("Motion"). 
3 Order dated lanuary S, 1989. Parties are not expected 10 respmd 10 motions far recmsidention absent an 

invitatim from the Board 10 do so. 
4Responsc 10 loint Motion of (NECNP] and the Commmwealth of Massachusetts for Recmsiderstion or, in the 

Alternative, to Certify the Questim 10 the Appeal Board," dated Ianuary 13, 1989 ("Applicant's Respmse"); NRC 
Staff Response in Opposition 10 loint Motion or New England Coalition m Nuclear Pollution and Commmwea1th 
of Massachusetts, dated lanuary 23, 1989 ("NRC Staff Response"). 
'NRC StaffRespoose at IG-ll. 
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Following responses to the contentions by the Applicant and Staff, dated 
April 9 and 13, 1987, respectively, NECNP, on April 16, 1987, filed a response 
to those respons~s, for our consideration at the prehearing conference on 
April 21-22, 1987. That response explicitly mentioned the draft Brookhaven 
Report as "additional factual support" for its severe-accident contention.1i And in 
accepting Contention 2, we explicitly referred to the draft Brookhaven Report as 
"additional support" and as one of the bases for the severe-accident contention.7 

The contention that is currently before us is essentially the same as former 
Contention 2, except for including a reference to the Staff's subsequently issued 
EA and as substituting the final Brookhaven Report (issued in July 1987) for the 
draft report as one basis. With respect to the relief it seeks, the contention still 
asserts that an EIS is necessary but alternatively seeks revision of the discussion 
of severe accidents in the EA. That alternative relief is not inconsistent with the 
relief that Massachusetts stated it was seeking as early as the initial prehearing 
conference.· Therefore, the contention that is before us is essentially the same 
as former Contention 2. 

As one of its alternative arguments, the Staff asserts that the contention before 
us was late-filed and should be rejected as not complying with the criteria for 
such contentions.9 As indicated above, the contention is essentially similar to that 
submitted at the outset of the proceeding and, hence, should not be regarded as 
late-filed. To the extent the subsequent minor changes in the contention call for 
a balancing of the relevant factors, we balance the factors in 10 C.F.R. § 2.714(a) 
as favoring modification of the contention (as originally submitted) to include 
the final Brookhaven Report as a basis and as seeking revision of the EA as 
an alternative to an EIS. Those changes were submitted in a timely fashion; 
the draft Brookhaven Report was provided as a basis only 15 days after its 
presumptive receipt by NECNP, the specific reference to the EA was supplied 
in a timely filing of contentions based upon the EA, and the final Brookhaven 
Report was substituted for the draft report at the first opportunity for submitting 
new contentions following the Appeal Board's reversal of our acceptance of 
Contention 2. 

All other factors also favor these changes - with the potential delay in the 
proceeding being offset by the Staff's "no significant hazards" determination on 
reracking which has permitted installation of new racks (although not permitting 

liNEOIP RC$ponse at 3 n.l. The basis of the NEOIP levere-accident environmental contention (Contention S) 
which we accepted in LBP.S7·17, incorporated by reference the basis for NEOIP Contention I, a .. fcty-based 
severe-accident contention which we rejcc:tcd. The NEOIP response which referenced the draft Brookhaven 
Report as additionallupport for the severe-accident contention WlS directed to the safety contention but. through 
incorporation by reference, was also applicable to the environmental contention. 
7LBP-S7-17, supra, 2S NRC at S46 n.1S, S54. 
• 14. at S52; Tr. 126. 
9 NRC Staff R=ponse at 14-15. 
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utilization beyond the currently authorized 2000 assemblies) prior to the final 
conclusion of this proceeding. Most important, both NECNP and Massachusetts 
have rendered significant assistance in developing an adequate record on other 
contentions, and we have no reason to expect that they would not do so here. 

In its present form, which is what we are now conSidering, the contention 
does indeed appear to be "substantially identical" to that dealt with by the Ninth 
Circuit The Staff concedes at least that they are "somewhat similar."10 We 
add only that the contention before us is more deserving of admission than was 
that in Diablo Canyon, inasmuch as we consider the proposed contention (as the 
successor to former Contention 2) to be timely filed in contrast to the "late-filed" 
contention filed in Diablo Canyon, and the contention here is more specific (in 
terms of the described accident scenario) than was that in Diablo Canyon. l1 

2. The Applicant and NRC Staff each challenge, on technical grounds, the 
applicability of the Sierra Club decision to this proceeding. As they observe, 
the Vermont Yankee reactor is not ~ocated within the confines of the Ninth 
Circuit Moreover, the only case before the Ninth Circuit was the Diablo Canyon 
ruling by the Appeal Board (ALAB-880). Further, the "law of the case" in this 
proceeding - specifically, the holding in ALAB-869 and ALAB-876 - was 
not directly modified by the Sierra Club ruling. 

Although these observations are accurate, we do not subscribe to the view 
of the Applicant and Staff that they prevent our acceptance of the proffered 
contention. In the first place, the Commission has not indicated a policy of 
"nonacquiescence" with that decision. The Commission is seeking reconsider­
ation only of the small portion of that decision interpreting the Commission's 
rules on late-filed contentions11 - a matter that we do not deem to be applica­
ble to the present contention and, in any event, an interpretation amounting to 
dictum in the Sierra Club decision which we are not using in our consideration 
of the severe-accident contention before us. 

For reasons set forth below, we believe that the Sierra Club decision 'seriously 
undercuts the rationale of the Appeal Board in ALAB-869 and ALAB-876 and, 
in addition, is consistent with our ruling in LBP-87-17. In particular, Pacific 
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
ALAB-880, 26 NRC 449 (1987), which was reversed by Sierra Club, had relied 
in substantial part on ALAB-869 and ALAB-876. ALAB-880, 26 NRC at 460-
62. Moreover, the rulings in ALAB-869 and ALAB-876 did not directly focus 

10 1<1. at 10. 
11 As the InterveZlOIS observe (Motion at 6. 8). the Diablo Canyo,. licensing Board. in rejecting the proposed 
severe-accident contention. expressed a limilar view. to the effect that the contention before it was weaker than 
the one previously accepted by us but rejected by the Appeal Board. Pacific Gas aNI Ekcrric Co. (Diablo Canyon 
Nuclear Power Plant, Units 1 and 2), LBP-87-24. 26 NRC 159, 167 (1987). 
12 Sitrra Club Y. NRC, No. 87-7481, 9th Cir., Respondents' Motion for Rehearing Regarding One Aspect of This 
Court', Opinion. dated January 5. 1989. 
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on our rationale for accepting the severe-accident contention under the authority 
of the Commission's then recently issued Severe Accident Policy Statement13 

For these reasons, we believe that reconsideration of ALAB-869 and ALAB-876 
is warranted. We are thus accepting the current contention (as set forth in the 
Motion) but, because ALAB-869 and ALAB-876 still technically constitute the 
"law of this case," we are referring this ruling, inter alia, to the Appeal Board 
and postponing its effectiveness until after the Appeal Board has taken some 
final action on our referral. 

3. The Applicant and Staff next assert that the Sierra Club decision is 
inconsistent with decisions of other circuits, as well as with prior Commission 
decisions, and thus should 'be narrowly applied, at most to reactors in the Ninth 
Circuit In particular, the Applicant and Staff each cite San Luis Obispo Mothers 
for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), afl'd en banc (on other 
grounds), 789 F.2d 26, cerro denied, _ U.S. __ 93 L. Ed. 2d 302 (1986), to 
the effect that the National Environmental Policy Act (NEPA) does not require 
NRC consideration of severe, beyond-design-basis accidents. The Appeal Board 
had relied on this decision to a substantial extent in its rulings in ALAB-869 
and ALAB-876. The Appeal.Board had added that, to the extent that NRC ever 
considers severe accidents of the type in question, it does so as a matter of 
discretion pursuant to NRC's 1980 NEPA Policy Statement.14 which does not 
apply to license amendment proceedings of the type involved here. ALAB-869, 
supra, 26 NRC at 31. The Appeal Board decided ALAB-869 and ALAB-876 
on the basis of its apparent belief that we had founded our earlier ruling on use 
of this NEPA Policy Statement. 

As is made clear by Chairman Bechhoefer's separate statement in LBP-88-
26, supra, 28 NRC at 451-54, the Appeal Board did not in fact address the 
rationale of our ruling in LBP-87-17. In LBP-87-17, we accepted Contention 2 
on the basis of the Commission's 1985 Severe Accident Policy Statement. In 
pertinent Part. we believe that Policy Statement was intended to govern "hearing 
proceedings that might aris'e for an operating reactor," such as is involved here 
and explicitly permits examination of the risks of severe accidents. 50 Fed. 
Reg. at 32,144. It incorporates the NEPA Policy Statement by reference only 
in order to define the methodology by which risk is to be considered, but it 
does not incorporate the jurisdictional limitations of the earlier NEPA statement 
Indeed, the 1985 Severe Accident Policy Statement expands the applicability of 
the examination of risks of severe accidents to proceedings such as this one. 
Our reference in LBP-87-17 to the 1980 NEPA Policy Statement15 was only 

13 Policy Statement at Severe Reactor Accidents Regarding ",lUre Designs and Existing Plants, 50 Fed. Reg. 
32.138 (Aug. 8, 1985). 
14 1nterim Policy Statement on "Nuclear Plant Accident Consideratioos Under Ihe National Envirorunental Policy 
Act of 1969," 45 Fed. Reg. 40,101 (Iune 13, 1980). 
15LBP.88.17 • .rupra,2S NRC at 855, 
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to define the method under which we would consider the particular accident in 
question. 

The 1985 Severe Accident Policy Statement also makes clear that mitigative 
actions to prevent severe accidents are not to be examined, only the environ­
mental risks of these accidents. That is the reason why LBP-87-17 admitted a 
contention dealing with the risk of the postulated severe accident but declined 
to admit contentions seeking to explore mitigative measures to prevent or alle­
viate the effect of such accidents - i.e., the health and safety aspects of those 
accidents. 

With the above explanation in mind, it is clear why the San Luis Obispo 
Mothers for Peace decision, which is relied on by the Applicant and Staff at 
this time and was relied on by the Appeal Board in ALAB-869 and ALAB-876, 
is not relevant to our decision on the contention in question. San Luis Obispo 
Mothers for Peace held only that NEPA itself does not require the examination 
of accidents the occurrence of which is remote and speculative; it thus upheld 
the exclusion through the 1980 NEPA Policy Statement of any discussion of 
severe accidents from environmental impact statements that predated that Policy 
Statement 

Here, as in LBP-87-17, we are relying on an entirely different Policy 
Statement to support our admission of the severe-accident contention. Moreover, 
Intervenors' contention, like that in Sierra Club, does not accept the remote 
and speculative characterization of the accident in question but, rather, raises 
questions (supported by appropriate bases) about the risk of the accident. 
Furthermore, the contention seeks either the issuance of an EIS or, alternatively, 
revision of the EA. The contention is thus consistent with the intent of the Severe 
Accident Policy Statement, and the assertedly contrary ruling in San Luis Obispo 
Mothers for Peace becomes irrelevant. In that connection, we note that the 
Applicant and Staff spend much time in their briefs attempting to convince us 
that San Luis Obispo Mothers for Peace and the 1980 NEPA Policy Statement 
are governing, without even mentioning the subsequent Severe Accident Policy 
Statement or Chairman Bechhoefer's explanation (more than 3 months ago) of 
LBP-87-17 as being premised on the Severe Accident Policy Statement. 

5. In LBP-88-26, when we rejected the severe-accident contention (Envi­
ronmental Contention I) on the basis of the "law of the case," we also rejected 
the severe-accident bases proffered for Environmental Contentions 2 and 3 on 
the ground that ALAB-869 and ALAB-876 precluded our considering such ac­
cidents in any form. LBP-88-26, supra, 28 NRC at 446,450 n.16. Intervenors, 
in seeking reconsideration of our severe-accident ruling in LBP-88-26, appear 
to be referring to the entirety of our ruling on that subject. 

Our change of position with respect to Environmental Contention 1 causes 
us to reconsider our exclusion of the severe-accident basis from Environmental 
Contention 3 (consideration of alternatives) but not from Environmental Con-
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tention 2 (occupational exposure). With respect to Contention 2, the postulated 
severe accident would perforce occur too infrequently (whatever its ultimate 
risk) to be considered within expected occupational exposures. On the other 
hand, with respect to Environmental Contention 3, the risk of the particular ac­
cident. if found to be sufficient to require preparation of an EIS or modification 
of the EA, would likely have an impact on the consideration of alternatives. 
(If an EIS were required, the entire discussion of alternatives would have to 
be reconsidered.) The additional basis for Environmental Contention 3, which 
we are accepting, would be litigated simultaneously with Environmental Con­
tention 1 and would not be a ground for delaying Ii.tigation of the remainder of 
Environmental C011tention 3. 

C. Certification 

As an alternative to a ruling admitting proposed Environmental Contention 
I, the Intervenors seek certification of a question on admissibility to the Appeal 
Board, in the event we were to decide that the ultimate determination rests 
with the Appeal BOOfd. They suggest that we issue a ruling and then certify it 
pursuant to 10 C.F.R. § 2.718(i). 

Both the Applicant and Staff argue that we should not certify the question 
of the applicability of the Sierra Club decision and its effect on ALAB-869 and 
ALAB-876. They do so essentially on the ground that, in their view, ALAB-
869 and ALAB-876 were correctly decided and were not affected by the Sierra 
Club decision. They claim that the Appeal Board would be bound to follow 
ALAB-869 and ALAB-876 and that certification would thus serve no useful 
purpose. 

As should be apparent., however, we beIieve that., because the Appeal Board 
did not extensively discuss our reliance on the Severe Accident Policy Statement 
(no party having briefed it, insofar as we are aware), it did not address the full 
ramifications of our decision. Although we are still technically bound by ALAB-
869 and ALAB-876, we believe that the Appeal Board should be afforded the 
opportunity of reconsidering those decisions on the basis of both our further 
explanation of LBP-87-I7 and the recent ruling of the Ninth Circuit. 

Although issuing a ruling and certifying a question is a possible way of 
achieving that result, we believe that the better course is for us formally to rule 
and to refer our ruling to the Appeal Board pursuant to 10 C.F.R. § 2.730(f). In 
our view, resolution of the alleged zirconium-fire contention in this proceeding 
is legally required and should be accomplished as soon as possible in case 
issuance of an EIS or revision of the EA should tum out to be necessary prior 
to a final decision on the amendment before us. In short, prompt review by 
the Appeal Board (and, potentially, by the Commission) is necessary to prevent 
detriment to the public interest and unusual delay in the proceeding. 
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D. Effectiveness of This Ruling 

Because the ultimate decision on this contention must be made by the Appeal 
Board (or Commission), we are postponing the effective date of our ruling until 
the Appeal Board takes final action on our referral (either by agreeing with the 
result we reached or rejecting our referral). If the Appeal Board should elect 
to certify a question or refer its ruling to the Commission, it can make its own 
decision on effectiveness of our decision. 

E. Discovery 

In LBP-87-17, we provided approximately 60 days' discovery on Contention 
2. LBP-87-17, supra, 25 NRC at 862. The Intervenors propounded interrogato­
ries on that contention but, insofar as we are aware, they were not answered. We 
thus will authorize another 60 days' discovery, beginning from the date of service 
of an Appeal Board (or Commission) decision which makes our determination 
effective, covering both the new Environmental Contention 1 and the additional 
basis for Environmental Contention 3. Such discovery will include the receipt of 
answers to interrogatories, the asking and answering of second-round discovery, 
and the completion of document discovery. 

For the reasons stated, it is, this 2d day of February 1989, ORDERED: 
1. Our ruling on Environmental Contention 1 in LBP-88-26 is hereby 

reconsidered. Environmental Contention 1 is hereby admitted as an issue in 
controversy in this proceeding. The basis for Environmental Contention 3 is 
also modified to include the severe-accident basis proffered by the Intervenors. 

2. This ruling is referred to the Appeal Board pursuant to 10 C.F.R. 
§ 2.730(f). (Filings relevant to this referral are identified in the Appendix to 
this Memorandum and Order.) 

3. This ruling shall become effective upon final disposition of the referral by 
the Appeal Board, or as otherwise provided by the Appeal Board or Commission. 
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4. Discovery as set forth in Part E of this ruling is hereby authorized. 

Dated at Bethesda, Maryland. 
this 2d day of February 1989. 

Attachment: Appendix (not published). 
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(Three Mile Island Nuclear 
Station, UnIt 2) 

Docket No. SO-320·0LA 
(ASLBP No. 87-S54-3-0LA) 

(Disposal of Accldent­
Generated Water) 

February 2, 1989 

The Board approves Applicants' proposal to evaporate the aCcident-generated 
water (AGW) resulting from the Three Mile Island accident. As a result of the 
evaporation process, solid radioactive materials would be drawn off and shipped 
for burial. The liquid wastes, whose primary radioactive component is tritium, 
would be evaporated. 

The Board found that implementation of Applicants' proposal would have 
extremely small radiation exposure consequences, both to workers and the 
general public. 

As Intervenors pointed out., there would be some dose saving through 
radioactive decay if the AGW were stored on site for 30 years. However, the 
total dose that might be saved by storing the wastes on site, permitting decay 
prior to evaporation, would be no more than 36.4 person-rem, but the cost of 
the storage alternative was estimated to exceed 5800,000. Thus, the dose saving 
was considered inadequate to require that much expenditure. 
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RULES OF PRACTICE: BURDEN OF PROOF (NEPA ISSUES) 

Applicants' proposal to evaporate AGW shall be approved by the Licensing 
Board unless it finds that another alternative is obviously superior. It is 
Intervenors' burden to propose the other alternative. The burden of proof 
remains on the Applicants, who must show by a preponderance of the evidence 
that the other alternative is not obviously superior. 

RULES OF PRACTICE: EFFECT OF HEARING IN NEPA 
CONTEXT 

It is the licensing board's obligation to consider all the facts in the record 
and to determine whether alternatives to Applicants' proposal are obviously 
superior. At the hearing stage, it is no longer relevant whether the Preliminary 
Environmental Impact Statement was deficient. The hearing record is part of 
the agency record on which an environmental decision is reached. 

10 C.F.R. PART 50, APPENDIX I, § II.D ($1000 PER PERSON-REM) 

The agency's $1000 per person-rem standard for reducing radioactive effluent 
is applicable to a proposed license amendment regarding the evaporation of 
AGW that is contaminated by radioactivity. When the total radiation exposure 
is no more than 36.4 person-rem, it is not appropriate to require Applicants 
to spent $800,000 to further reduce the radiation exposure consequences of its 
proposed action. 

TECHNICAL ISSUES DISCUSSED 

Radiation releases from tritium evaporation; 
Tritium, health effects of; 
Maximally exposed offsite person; 
Dose to the total exposed population; 
Evaporation of radiation-contaminated water; 
Occupational exposures; 
Accident risks, shipment and burial; 
Dose modeling; 
MIDAS code; 
Radiation, low-level (health effects); 
Radiation, genetic risk; 
Cost estimates, alternative proposals; 
Radiation consequences, alternatives compared; 

139 



Tritium, measurement of; 
Microorganisms, effect of evaporation system. 

APPEARANCES 

For General Public Utilities Nuclear Corporation, et al. (Applicants l ): Thomas 
A. Baxter, Ernest L. Blake, Jr., David R. Lewis, Maurice A. Ross, 
all of Shaw, Pittman, Potts & Trowbridge. 

For the Staff of the Nuclear Regulatory Commission (Stafr): Stephen H. 
Lewis, Colleen P. Woodhead. 

For Three Mile Island Alert and Susquehanna Valley Alliance (Intervenors3): 

Frances Skolnick. 

FINAL INITIAL DECISION 

The issue before us is almost a decade 01d.4 It originated during the famous 
Three Mile Island (Unit 2) accident in 1979. As a result of the accident, the 
reactor building basement was covered with about 260,000 gallons of accident­
generated water (AGW). Staff's Preliminary Environmental Impact Statement, 
NUREG-0683, June 1987, Staff Exhibit I, Supp. 2 at 2.1, §2.1 and Table 2.1. 
Since the accident, additional water has accumulated. Ibid.; see, e.g., id. at 2.3, 
Table 2.2. Water not present at the time of the accident but which has been used 
for cleanup following the accident is classified as AGW because it has become 
radioactively contaminated. The final volume of AGW at the end of defueling is 
expected to be approximately 2.3 million gallons. Id. at 2.3 (rable 2.2, footnote 
(c». 

Several alternative methods for ~isposing of the AGW have been considered. 
See, e.g., id. at v-vii, including Table S.l. After considering the summary 
disposition papers before us, we concluded that the principal remaining genuine 
issues of fact, for which there would be a hearing, were whether the AGW 
should be evaporated (and the solidified evaporator bottoms properly buried), 
as proposed by General Public Utilities, or whether it should be stored in tanks 

1 In prior opinions, zefern:d to as Licensee or GPUN. 
2 In prior opinions, rcf'ern:d to as NRC Staff. 
3 In prior opinions, rcf'ern:d to as Ioint Intervenors. 
4 We used language very limihr to the beginning of this opinion in the beginning of our prior opinion, Rulings 
on Motions for Summary Disposition, lllP·88-23, 28 NRC 178 (1988). 
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on site (the "no-action alternative''), perhaps for 30 years, to allow most of the 
tritium to decay.' 

We note that Applicant and Staff filings concerning summary disposition 
disagreed about the cost of these two alternatives and that the record did not 
contain detailed information on the cost of onsite storage for 30 years. We 
were not sure, at the time of our summary disposition decision, why more 
consideration was not given to the no-action alternative, but a possibility we 
considered was that the Staff failed to give it adequate consideration because 
it believed that Commission policy prohibited it. We also noted the following 
genuine issues of fact in the record: (1) the amount of tritium now present in 
each of the separately stored portions of the AGW, and (2) the seriousness of 
the health effects of the release of tritium through evaporation. 

I. INTERVENORS' PROCEDURAL POSITION 

These issues we have just discussed, previously set forth in our Summary 
Disposition decision, were the issues we heard and that we must decide.6 

However, the Intervenors, represented by a nonlawyer,' adopted a static theory 
of their case (see Intervenors' Conclusions of Law, particularly 11112, 3, and 3 
[the second paragraph numbered 3]), in which they apparently did not accept 
our framing of the issues and subissues and continued to argue that they 
should prevail because the Staff's Preliminary Environmental Impact Statement, 
NUREG-0683, June 1987, Staff Exhibit I, was deficient. 

Our ruling, which we set forth as clearly as we could, apparently was not 
understood by the Intervenors.8 However, it is based on sound principles of law 
that recognize the nature of the hearing process, in which all the parties have an 
opportunity to introduce evidence that bears on the determinations made in the 

, Applicants and Staff' now .gm: that tritium is the radioisotope of critical concern in .ssessing the radiological 
impacts of the proposed evaporation aince it will mnove radioactive lolids. such .s strmtium-90. fran the AGW 
until those solids will be reduced to 111000 of their originalleve1; but the process will not affect the quantity of 
tritium Su LBP.88-23 • .rupra, 28 NRC .t 191-
6 We stated the lime principle in our Order, in the following language: 

The primary issue to be heard is whether the n .... ction alternative is obviously superior to the forced 
evaporation proposal because the latter method will release all of the tritium in the AGW to the .tmosphere 
without any [further] prior period of n.tural ndioactive dealY. 

Related lubissues to be heard are: whether the tritium content of the AGW hu been accuntely 
determined; whether tritium is of more critical concern with respect to our determination than strmtium· 
90; .nd whether the risk to the public health from tritium released by forced evaporation is greater th.n 
licensee and Stiff have .cknowledged. 

14. .t 233. 
'Frances Skolnick worked diligently for Intervenors and we .ppreciate her efforts to inform this Board. 
8 During the hearing. we .dvised them further (fr. 584, 590-92, relating to how costs were a part of the pending 
issue, and Tr. 608, describing Intervenors' problem and Itlting that they have to demonstrate the existence of • 
better alternative; .ru a/.ro Tr. 581-82, where the Board explained the difference between the burden of going 
forward and the burden of proof). However, 81' Intetvenors' statement, Tr. 1680-81. 
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preliminary environmental impact statement. After having heard that evidence, 
it is logical that we should weigh it directly in making our decision, which is 
itself a public process of weighing environmental issues. LBP-88-23, supra, 28 
NRC at 183-84, citing the following NEPA cases that we also stated we would 
apply, to the analogous issues arising under Commission regulations requiring 
releases to be As Low as Reasonably Achievable (ALARA): Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 
503, 522 (1977), afl'd sub nom. New England Coalition on Nuclear Pollution 
v. NRC, 582 F.2d 87, 95 (1st Cir. 1978), citing Monroe County Conservation 
Society, Inc. v. Volpe, 472 F.2d 693, 697-98 (2d Cir. 1972). 

Perhaps some of the Intervenors' apparent difficulty in accepting our rulings 
and legal interpretations may have arisen out of confusion about the different 
stages of agency consideration of the AGW issues. 

First, there was the preliminiuy environmental impact statement. Then, In­
tervenors were permitted to intervene by stating contentions together with "the 
bases for each contention ••• with reasonable specificity." Texas Utilities Elec­
tric Co. (Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25 NRC 
912, 930 (1987). Memorandum and Order (Memorializing Special Prehearing 
Conference; Ruling on Contentions Scheduling), unpublished, January 5, 1988, 
at 3. By filing contentions, considered under the liberal standards appropriate 
for this stage of the case, Intervenors indicated the issues that concerned them 
and they gained a ticket of admission to the case, entitling them to access to the 
discovery process. 

At the close of the discovery process, Intervenors faced a motion for summary 
disposition. At that point, they filed affidavits. As we have already discussed, 
this Board found that they had raised genuine issues of fact that they could 
take to hearing; and the Board also applied the law to this case and defined the 
genuine issues of fact for hearing. 

The evidentiary record now is far more complete than it was at either the 
contention admission stage or the summary disposition stage. And. it is this 
Board's obligation, acting for the Commission, to reach a determination based 
on the entire record of this case. 

n. CONCLUSION 

After considering all the facts of record, in light of the applicable law, we 
conclude that the Applicants' request for an amendment to its license should 
be granted. By a preponderance of the evidence, they have demonstrated that 
their alternative is environmentally acceptable, because of the acceptable level 
of occupational exposure and the very low level of atmospheric release, and we 
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conclude that the Intervenors' no-action alternative is not obviously superior to 
the evaporation proposal. 

We are convinced that implementation of Applicants' proposal will have 
extremely small radiation exposure consequences, both to workers and the 
general public. Furthermore, using extremely conservative assumptions, we 
conclude that the maximum savings in radiation dose that could be attributed to 
the no-action alternative would be 36.4 person-rem, comprised predominantly 
of occupational exposure - with some exposure of the public. Applying the 
cost-benefit standard of 10 C.F.R. Part 50, Appendix I, § 11.0, it would be 
appropriate to require Applicants to spend at most $36,400 ($1000 per person­
rem) to avoid this dose consequence, but the no-action alternative (including 
disposal of the waste after 30 years) would cost $800,000 more. Consequently, 
Applicants correctly conclude that their proposal is entitled to our approval and 
that Intervenors' no-action alternative is not obviously superior. 

Of particular concern to us has been the proposed radiation exposure of the 
general public, which is comprised of people who will not have consented to 
this exposure. 

Applicants and the Staff independently determined the radiological conse­
quences to the public from the controlled, atmospheric release of the evaporated 
AGW by estimating the dose to both the maximally exposed hypothetical off­
site person and to the total exposed population. Intervenors did not submit any 
calculations of their own and did not seriously challenge the estimates of the 
magnitude of release made by the other parties. 

The dose to the maximally exposed hypothetical offsite person is a conser­
vative assessment of the exposure to a member of the public, as required by 
Appendix I to. 10 C.F.R. Part 50, using Regulatory Guide 1.109 dose method­
ology. It is very unlikely that any actual person will receive a dose as great as 
that of the maximaUy exposed hypothetical individual, who is assumed to be 
a person in the maximum inhalation location who consumes meat, vegetables, 
and milk from each of the other maximum dose pathway locations. 

The MIDAS code, whose use by Applicants was accepted by the Staff and 
not specifically challenged by Intervenors, calculates the estimated doses to the 
maximally exposed hypothetical offsite person for the duration of the evapora­
tion process (taking into account, as well, the extent of processing/reprocessing 
of the AGW). The dose to the bone is estimated to be 0.4 miIIirem, while the 
total-body dose is estimated to be 1.3 miIIirems (1.2 millirems of which is from 
tritium). 

These are not annual doses but rather estimates for the duration of the 
evaporation process, and they are stiU well below the annual guideline of 15 
millirems given in Appendix I to 10 C.F.R. Part 50, for exposure from airborne 
releases. Baker, Tr. 638. 
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In addition to considering the maximally exposed individual, we can consider 
the estimated dose to the total exposed population; that dose is a more represen­
tative assessment of the radiological consequences resulting from evaporation of 
the AGW. Baker, Tr.637. MIDAS was again utilized to estimate the dose to the 
population. In addition to estimating the inhalation and ingestion doses to the 
2.2 million people within a 50-mile radius of TMI-2, the code also estimates the 
ingestion dose to an additional 13 million people assumed to be fed agricultural 
produce exported from within the 50-mile radius. The total exposure to the 
population from evaporation of the AGW is estimated to be 2.4 person-rem to 
the bone, and 12 person-rem to the total body. 

For simplicity in calculating an average, Applicants applied the total popu­
lation dose (to 15.2 million) to the 2.2 million people living within 50 miles. 
This highly conservative assumption yields an upper-bound average exposure to 
a member of the 50-mile population of 0.001 millirem to the bone and 0.005 
millirem to the total body. Since the evaporation process will take more than 1 
year, the annual population doses are less than these values. Baker, Tr. 638. 

The Staff independently estimated the offsite doses expected from Appli­
cants' evaporation proposal. The Staff predicted that the maximally exposed 
hypothetical offsite person would receive 0.8 millirem to the bone, and a total­
body dose of 0.7 miIIirem. The Staff estimates a dose to the offsite population 
of 0.2 person-rem to the bone, and 3 person-rem to the total body. Munson, 
Tr. 742, 747. Considering that different models and assumptions were used 
(e.g., GPUN's conservative consideration of population ingestion doses beyond 
50 miles), the Board considers the dose estimates of Applicants and the Staff to 
be in general agreement - both agree that the doses would be very low. 

The Board finds that the insignificance of these doses is evident. Compared 
to the O.OI-millirem Applicant-estimated annual bone dose from strontium 
and the 1.2-millirem total tritium dose that Applicants estimate the maximally 
exposed individual might receive from the evaporation of the AGW, the average 
individual in the TMI area will receive 300 millirems per year from natural 
radiation (about 70 miIIirems from direct radiation from the soil and cosmic 
rays, 30 millirems from internal natural radioactivity and weapons fallout, and 
200 millirems whole-body equivalent from radon daughters) each year. The 
maximum individual organ dose to the bone therefore is less than 0.003% of the 
naturally occurring whole-body radiation the average member of the population 
would receive during the 50-year integration period. The whole-body dose from 
tritium is about 0.01 % of the natural whole-body dose. Baker, Tr. 639. 

As another illustration, the worst-case dose to the maximally exposed indi­
vidual is on the order of a single day of natural background radiation, and is 
received over a 1- to 2-year period. Munson, Tr. 743. 
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m. EXPECTED RADIATION RELEASES 

Whether the AGW is disposed of through evaporation or through the no­
action alternative, followed by a method such as evaporation, some radiation 
will be released to the environment. With respect to either alternative, the 
amount that will be released is the planned release plus the expected release due 
to an unplanned mishap. 

In this portion of our Decision we will estimate and compare both the 
expected and unplanned releases from the evaporation alternative and from the 
no-action alternative. 

A. Evaporation Proposal Releases 

1. Description of Applicants' Proposal 

On July 31, 1986, GPUN filed with the NRC a report on the disposal of 
the processed AGW, evaluating three disposal options on the basis of relative 
technical feasibility, regulatory compliance, environmental effects, costs, waste 
"generated, and time required to accomplish. Based on its evaluation, GPUN 
asked the NRC to approve a proposal for forced evaporation followed by 
vaporization and atmospheric release of the product distillate. 

The GPUN proposal also includes the separation and final treatment of the 
solids removed and collected during the evaporation process and the preparation 
of the resulting waste product for shipment to and burial at a commercial low­
level waste facility. 

2. Implementation 

GPUN has entered into a contract with Pacific Nuclear Systems, Inc., to 
supply the disposal system. In February 1988, GPUN authorized the vendor to 
proceed to final design and fabrication of the disposal system for the specific 
TMI-2 application. A detailed description of the systems and evolutions that 
will accomplish the controlled disposal of the AGW is contained in GPUN's 
Technical Evaluation Report for Processed Water Disposal System. Buchanan, 
Tr.456-57. That report is in evidence as Applicants' Exhibit 1. Tr.470. 

The processed water disposal program consists of: (a) a dual-evaporator 
system designed to evaporate the processed water at a rate of 5 gallons 
per minute (gpm); (b) an electric-powered vaporizer designed to raise the 
evaporator distillate temperature to 240°F and to release the resultant steam 
to the atmosphere via a flash tank and exhaust stack; (c) a waste concentrator 
designed to produce the final compact waste form; and (d) a packaging section 
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designed to prepare the resultant waste for shipment consistent with commercial 
low-level waste disposal regulations. Buchanan, Tr. 457. 

All AGW will be processed through the evaporator prior to release to the 
environment via vaporization. The designed flexibility of the disposal system 
permits the evaporator assembly to be decoupled from the vaporizer assembly. 
In this configuration, the evaporator operates independently of the vaporizer 
and processes the water in a batch-cycle method of operation. The distillate 
from the evaporator is pumped to a separate staging tank, and the feed to the 
vaporizer is supplied from an independent staging tank. Conversely, if the 
vaporizer is coupled to the evaporator during operations, the water is processed 
in a continuous-flow operation. The distillate from the evaporator is fed directly 
to the vaporizer for atmospheric discharge. Buchanan, Tr. 458. 

Average activity levels have been projected for the total 2.3 million gallons 
of AGW assuming furtller preprocessing of approximately 31 % of the inventory. 
See Buchanan, Tr. 465, cols. 1 and 2. These data appear in PElS Supplement 
No.2, Table 2.2, and are identified as "Base Case" water. These activity 
levels formed the basis for the Staff's analysis of the environmental effects 
of evaporator discharges. The activity releases occurring from evaporator 
discharges of Base Case water result in releases that are a small fraction of 
the releases permitted by existing regulatory requirements for the operation of 
a nuclear power plant. Buchanan, Tr. 458-59. 

3. Operating Limils 

Since the PElS analysis assumed processing Base Case water with a vaporizer 
discharge to the atmosphere containing 0.1% of the radioactive particulates 
from the influent, the PElS values for Base Case will be used as the system 
operating limit. Thus, when operating the processed water disposal system in the 
coupled mode (evaporator and vaporizer in continuous operation), the volume 
of water being processed will be isolated from all sources of contamination. Its 
radionuclide content will be verified to be within the Base Case limits so that 
quarterly average concentrations of all water processed in this mode will be no 
greater than the concentrations listed at Tr. 465, col. 2. 

When processing water through the vaporizer in the decoupled mode (inde­
pendent of the evaporator), the quarterly average vaporizer influent concentra­
tions will be no greater than 0.1 % of the values in Tr. 465, col. 2. These limits 
equate to an atmospheric release rate for particulate radionuclides of 8.23E-s 
microcuries per second if processing water containing the maximum limits at a 
rate of 5 gpm. Buchanan, Tr. 459. 

Joint Intervenors' Material Statement of Fact 4(xiii) under Contention 3 
asserted that the NRC's dose calculations are inadequate because the water 
entering the evaporator in batch cycle will deviate from the concentrations listed 
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in Table 2.2 of PElS Supplement No.2. See LBP-88-23, supra, 28 NRC at 199. 
For the reasons just discussed. the system operating limit will be the same for 
all methods of operation, and the batch-cycle operation of the evaporator will 
not affect the resulting dose calculations. Buchanan, Tr. 459. 

4. Accident Risks 

Both Applicants and the Staff testified regarding the potential risks associated 
with the evaporation proposal. Applicants noted that the evaporation process 
is estimated to last from 15 to 24 months. During that time, the AGW will 
be stored in an approximately 500,OOO-gallon tank prior to being vaporized. 
Applicants estimated the probability of an uncontrolled release from the staging 
tank as 0.17% over a 24-month period. with a resulting dose of 2.50 millirems 
from the liquid pathway and 1.79 millirems from the airborne pathway to the 
critical organ - the bone. Weaver, Tr. 475. We consider Applicants' estimates 
of the percentage risk and resulting dose to be highly conservative. 

s. Occupational Risks - Shipment and Burial 

The transportation of evaporator bottoms to a disposal site involves radiolog­
ical and nonradiological risks. Radiological risks include occupational dose to 
drivers and handlers of AGW and bottoms, plus dose to members of the general 
population. The general population dose consists of routine dose exposure to 
bystanders and other vehicular passengers m addition to accident dose due to 
transportation mishaps. Weaver, Tr. 475. 

Applicants estimated conservatively that disposal of evaporator bottoms will 
require eight to twelve truck shipments to the burial site. The average activity 
of each shipment is expected to be less than 0.5 curie total activity. Applicants 
assumed the shipments would travel along the least-risk route from TMI to 
Hanford. Washington, which is the proposed burial site. 

Applicants estimated that the incident-free population dose from twelve 
shipments would be 10.4 person-rem, and the estimated dose to the driver per 
shipment would be 95 millirems. Weaver, Tr.475-76. 

Applicants testified that the expected number of traffic accidents and fatalities 
for these shipments would be 0.049 and 0.002, respectively. 

6. Accidental Risks - Shipment and Burial 

Taking into account the severity and probability of an accident, the popula­
tion density along the least-risk route, and the resulting release fraction of ra-
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dionuclides produces 0.003 person-rem expected from these shipments. Weaver, 
Tr.476. 

In addition, the further preprocessing of AGW prior to evaporation will 
produce approximately forty liners which will require twenty to forty shipments 
for disposal and represent a disposal volume of 6200 cubic feet. Applicants 
testified that the expected number of traffic accidents and fatalities resulting 
from disposal of these liners would be 0.093 and 0.0038, respectively, and the 
expected dose to each driver would average approximately 15 mi1lirems per 
accident. Applicants estimated the incident-free dose to the general population 
from these shipments as 4.8 person-rem, and taking into account the severity 
and probability of an accident, the estimated accident dose as 0.56 person-rem. 
[d. 

The Staff assumed that the maximum accident for Applicants' proposal 
involved the rupture of an ll,OOO-gallon storage tank of AGW. From this 
accident scenario, the Staff estimated a dose of 0.015 millirem to the bone 
and 0.002 millirem to the total body for the maximally exposed individual, and 
a population dose of 0.7 person-rem to the bone and 0.015 person-rem to the 
total body. Munson, Tr. 748. 

In addition, the Staff estimated that Applicants' proposal would require a total 
of sixty-eight waste disposal shipments. The Staff estimated that the sixty-eight 
shipments would result in 0.6 accident, 0.5 injury, and 0.03 fatality. Munson, 
Tr.749. 

The Intervenors did not challenge the Applicants' or the Staff's risk analysis 
of Applicants' proposal. Both analyses demonstrate that Applicants' proposal 
does not present significant accident risks. 

7. Occupational Radiation Exposure - On Sile 

Applicants conservatively estimated the occupational dose attributable to 
evaporation of AGW and the packaging of the evaporator bottoms as 23 person­
rem. This maximum dose was based on 9.6 person-rem from approximately 
16,000 person-hours for the evaporation process in a radiation field of 0.6 
millirem per hour (mrem/hr), 8.7 person-rem from approximately 3500 person­
hours for the packaging of the evaporator bottoms in a radiation field of 2.5 
mrem/hr, and 2 to 5 person-rem from the preprocessing of water. Tarpinian, 
Tr.443-44. 

8. Offsile Doses to the General Population 

Applicants and the Staff both presented testimony estimating the radiological 
doses to the public from GPUN's evaporation proposal and from the Intervenors' 
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alternative. While the Intervenors' witnesses implied some criticisms of these 
modeling efforts, which we address below, they did not offer their own estimates 
of offsite doses or indicate in any quantitative way the extent of any perceived 
error in the estimates of Applicants and Staff. The Board will discuss the 
modeling issues first, and then consider the dose estimates. 

Q. Dose Modeling 

The primary environmental dose assessment computer code used by GPUN 
Environmental Controls is the Meteorological Information and Dose Assessment 
System (MIDAS). The MIDAS Code uses atmospheric dispersion calculations 
based on the Pasquill-Gifford method presented in NRC Regulatory Guide 1.111 
to derive the average airborne concentration, deposition rate from a plume, and 
the ground concentration of each radionuclide in each sector as a function of 
time. 

The dose due to direct exposure to radioactive material in the plume and 
deposited on the ground is determined by MIDAS directly from these functions, 
using published conversion factors such as those in NRC Regulatory Guide 
1.109. Baker, Th. 628. MIDAS also accounts for the transfer of radionuclides 
through the environment using transfer coefficients from Regulatory Guide 
1.109. It estimates the concentration of radionuclides in each trophic level to 
arrive at estimates of the quantity of each radionuclide ingested or inhaled by 
members of the public. 

When the ingestion and inhalation quantities have been calculated, dose 
conversion factors (DCFs) are applied. The primary sources of these factors 
are Regulatory Guide 1.109 and NUREG-OI72, which in turn are based on 
International Commission on Radiological Protection (ICRP) publications, in­
cluding ICRP Publication 2, ICRP Publication 10, and ICRP Publication 23. 
Cooper, Th. 632-34. The DCFs take into account both the effective half-life of 
radionuclides in the body as well as the quality factor of the radiation from each 
radionuclide. The dose calculated by MIDAS in the manner described above is 
a 50-year dose commitmenL Cooper, Th. 635. 

Although the relevance of assertions in their testimony was poorly articulated, 
Intervenors' witnesses raised a few points that could have bearing on dose 
modeling. Dr. Huver referred to studies by Koranda and Martin and by 
Kirchmann, and his desCription of the findings of these studies suggested that 
tritium might bioaccumulate in plants and animals. Huver, Th. 1664-65. Both 
Dr. Huver's and Dr. Morgan's testimony also suggested that a greater Quality 
Factor for tritium beta radiation should be acknowledged. Huver, Th. 1655, 
1658-59, 1665-65A; Morgan at 2-3. These notions were convincingly dispelled 
by the testimony of Applicants' witnesses, Dr. Auxier and Dr. Pabrikant, and are 
discussed in the subsequent portion of our opinion dealing with health effects. 
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Based on their testimony, we accept the Applicants' use of a DCF of 1.7 for 
tritium as a conservative value. 

b. Dose Estimates 

Applicants and the Staff independently determined the radiological conse­
quences to the public from the controlled, atmospheric release of the evaporated 
AGW by estimating the dose to both the maximally exposed hypothetical offsite 
person and to the total exposed population. The dose to the maximally exposed 
hypothetical offsite person is a conservative (overestimated) assessment of the 
exposure to a member of the public, as required by Appendix I to 10 C.F.R. Part 
50, using Regulatory Guide 1.109 dose methodology. The maximally exposed 
hypothetical individual, who is a concept that does not exist in flesh and blood, 
is assumed to be a person in the maximum inhalation location who consumes 
meat, vegetables, and milk from each of the other maximum dose pathway lo­
cations. The estimated dose to the total exposed population is a more represen­
tative assessment of the radiological consequences resulting from evaporation 
of the AGW. Baker, Tr. 637. 

The MIDAS code was used by Applicants to calculate the estimated doses to 
the maximally exposed hypothetical offsite person for the duration of the evapo­
ration process (taking into account, as well, the extent of processing/reprocessing 
of the AGW). The total dose to the bone is estimated to be 0.4 millirem, while 
the total-body dose is estimated to be 1.3 millirems (1.2 millirems of which 
is from tritium). (If the strontium-90 concentration in the AGW were not re­
duced by evaporation, the strontium would dominate dose calculations. With a 
decontamination factor of 1000 achieved by the evaporator, however, tritium is 
the radionuclide that contributes the most to calculated doses - 1.2 of the 1.3-
millirem total-body dose to the maximally exposed individual from immediate 
evaporation. Baker, Tr. 643.) 

These doses, which are not annual doses but rather estimates for the duration 
of the evaporation process, still are well below the annual guideline of 15 
millirems given in Appendix I to 10 C.F.R. Part 50, for exposure from airborne 
releases. Baker, Tr. 638. 

MIDAS was again utilized to estimate the dose to the population. In addition 
to estimating the inhalation and ingestion doses to the 2.2 million people within 
a 50-mile radius of TMI-2, the code also estimates the ingestion dose' to an 
additional 13 million people assumed to be fed agricultural produce exported 
from within the 50-mile radius. 

The total exposure to the population from evaporation of the AGW is 
estimated to be 2.4 person-rem to the bone, and 12 person-rem to the total body. 
For simplicity, in calculating an average, Applicants applied the total population 
dose (to 15.2 million) to the 2.2 milIion people living within 50 miles. This 
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yields a conservative (i.e., upper-bound) average exposure to a member of the, 
50-mile population of 0.001 millirem to the bone and 0.005 millirem to the 
total body. Since the evaporation process will take more than 1 year, the annual 
population doses are less than these values. ld. 

lndependent Staff Estimate. The Staff independently estimated the offsite 
doses expected from Applicants' evaporation proposal. The Staff predicted that 
the maximally exposed hypothetical offsite person would receive 0.8 millirem 
to the bone, and a total-body dose of 0.7 millirem. The Staff estimates a dose 
to the offsite population of 0.2 person-rem to the bone, and 3 person-rem to 
the total body. Munson, Tr. 742, 747. Considering that different models and 
assumptions were used (e.g., GPUN's conservative consideration of population 
ingestion doses beyond 50 miles), the Board considers that the dose estimates 
of Applicants and the Staff are in general agreement that the doses would be 
very low. 

In the interest of conservatism, we adopt the higher of the two estimates in 
each instance. Hence, we consider that the maximally exposed hypothetical 
offsite individual will receive 0.8 millirem to the bone and 1.3 millirems to the 
total body. The toial dose to the offsite population is found to be 2.4 person-rem 
to the bone and 12 person-rem to the total body. We note that the Applicants' 
estimate of offsite dose is over twenty times larger than the Staff's estimate for 
exposure to the bone and over four times larger for total body. 

c. Significance of Doses 

The Board finds that these doses are insignificant when compared to radiation 
doses that people receive every day as the result of natural phenomena. In 
addition, for reasons we will discuss below, we conclude that the health 
consequences of this additional exposure are expected to be negligible or 
nonexistent. 

Compared to the less-than-0.02-millirem Board-estimated annual bone dose 
from strontium (0.8 millirem divided by the number of years of life expectancy) 
and the 1.2-miIIirem total tritium dose that Applicants estimate the maximally 
exposed individual might receive from the evaporation of the AGW, the average 
individual in the TMI area will receive 300 miIIirems per year from natural 
radiation (about 70 millirems from direct radiation from the soil and cosmic 
rays, 30 millirems from internal natural radioactivity and weapons fallout, and 
2oo-millirem whole-body equivalent from radon daughters) each year. The 
maximum individual organ dose to the bone therefore is less than 0.006% of the 
naturally occurring whole-body radiation the average member of the population 
would receive during the 50-year integration period. The whole-body dose from 
tritium is about 0.01 % of the natural whole-body dose. See Tr. 639 (Baker -
adjusted by the Board for its higher estimate of bone dose). 
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As another illustration, the worst-case dose to the maximally exposed indi­
vidual is on the order of a single day of natural background radiation and is 
received over a 1- to 2-year period. Munson, Tr. 743. The additional dose 
to the maximally exposed individual from evaporation is far below the normal 
environmental dose variability, and the additional dose to the average offsite 
individual is thousands of times smaller. Baker, Tr. 640. 

Another way of considering these same data is that the dose to the hypo­
thetical individual from evaporation of the AGW would be less than 10% of 
an additional dose a person would receive from living in a brick building each 
year, and is comparable to the whole-body dose an average individual in the 
general population receives from watching color television each year. The dose 
to the average individual is many hundreds of times less and thus de minimis. 
Fabrikant, Tr. 1225. 

The National Council on Radiation Protection and Measurements (NCRP) 
does not even calculate population doses when individual doses are this low 
because the NCRP considers them insignificant. Munson, Tr. 743. 

n. Description of the ''No-Action Alternative" 

Since the Intervenors resisted specifying the alternative that they considered 
to be obviously superior to Applicants' proposal (Tr. 561,581-90), it is necessary 
for us to review part of the history of this case to determine which alternative 
Intervenors were entitled to have the Board evaluate. We then will also briefly 
discuss some other alternatives the Intervenors mentioned and that we briefly 
inquired into pursuant to our broad powers to require the preparation of an 
adequate record. 

As admitted, Contention 2 states as follows: 

The EIS fails to comply with the requirements of the National Environmental Policy Act (42 
USCS 4332. n.29). The NRC failed to conduct conclusive risk/benefit analysis of the "No 
Action Altemativc." 

LBP-88-23, supra, 28 NRC at 185. This contention embodies what we have 
identified as the principal issue at the hearing - whether from a cost-benefit 
standpoint, the alternative is obviously superior to Applicants' proposal. As 
drafted, Contention 2 would appear to refer to alternative 3.5.1, "Liquid Storage 
in Tanks," evaluated by the Staff in PElS Supplement No.2, and which the 
Staff also refers to as the "no action alternative." See Staff Exh. 1 at 3.32. 
This alternative involves pretreatment of the AGW to Base Case levels (as does 
Applicants' proposal), id. at 3.2 (Table 3.1), existing and newly constructed 
storage tanks at TMI, id. at 3.32. and indefinite storage. [d. 

152 



At the special preheating conference, Intervenors clarified Contention 2 by 
explaining that "the no action alternative supposes that eventually the water will 
be disposed of." n. 65; Memorandum and Order of January 5, 1988, supra, at 
20. 

1. Procedural Setting 

It should be noted that the NRC hearing process provides great latitude in 
discovery and it gives the Applicants for the license amendment the burden of 
proof. However. an obligation of the Intervenors is to state their allegations 
with sufficient specificity that the Applicants are put on notice of the issue on 
which they have the burden. 

The notice requirement is a natural outgrowth of fundamental notions of 
fairness applied to the party with the burden of proof. As the Atomic Safety 
and Licensing Appeal Board has observed: 

The applicant is entitled to a fair chance to defend. It is therefore entitled to be told at 
the outset, with clarity and precision, what arguments are being advanced and what relief is 
being asked •••• So is the Board below. It should not be necessary to speculate about 
what a pleading is supposed to mean. 

Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit I), ALAB· 
279, 1 NRC 559. 576 (1975); see also Texas Utilities Electric Co. (Comanche 
Peak Steam Electric Station, Unit I), ALAB·868, 25 NRC 912, 930 (1987). 
Moreover, the Licensing Board is entitled to adequate notice of an Intervenor's 
specific contentions to enable it to guard against obstructionism of its processes. 
As noted by the Supreme Court in upholding the Commission's requirements 
for a threshold showing of materiality: 

[I]t is stm incumbent upon Intervenon who wish to participate to structure their participation 
so that it is meaningful, so that it alerts the agency to the Intervenon' position and contentions 
• • •• Indeed, administrative proceedings should not be a game or forum to engage in 
unjustified obstructionism by making cryptic and obscure reference to matten that "ought to 
be" considered. • • • 

Vermont Yankee Nuclear Power Corp. v. NRDC. 435 U.S. 519, 553·54 (1978) 
(emphasis added). 

Similarly. "an intervenor is not free to change the focus of its admitted 
contention, at will, as the litigation progresses." Public Service Co. of New 
Hampshire (Seabrook Station, Units 1 and 2), ALAB·899, 28 NRC 93, 97 n.11 
(1988). 
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2. Intervenors' Discovery Responses 

During discovery, Applicants asked Intervenors the estimated size of storage 
tanks encompassed in the no-action alternative. The Intervenors responded: 
"Those most convenient to the Licensee which comply with all regulations 
and give adequate protection to the workers and the public." SVA/fMlA's 
Responses to Licensee's Interrogatories and Request for Documents, Feb. IS, 
1988, at 13, Interrogatory 2-2(c). 

Applicants asked the Intervenors the location on the TMI site where storage 
tanks would be placed. The Intervenors responded: "That location which is 
least hazardous to employees and most accessible to radiation monitoring." [d. at 
14, Interrogatory 2-2(d). 

The Staff asked the Intervenors for what length of time they claimed the 
water should remain on site. The Intervenors responded: "It is expected that 
the water may remain on-site at least until Unit 1 is decommissioned and for 
as long as Unit 2 remains in Post Defueling Monitored Storage." SVA/TMIA's 
Response to NRC's Interrogatories, Feb. '22, 1988, at 4, Interrogatory 5. 

The Intervenors also were asked what the ultimate disposal method would 
be for their alternative. They responded: "That method which entails the 
least health impact on the surrounding population." SVA/TMIA's Responses 
to Licensee's Interrogatories and Request for Documents, Feb. IS, 1988, at 14, 
Interrogatory 2.2(f). 

3. The Board's Conclusions About the Intervenors' Contention 

Based upon the Contention 2 reference to the PElS ''no-action alternative," 
Intervenors' statement at the special prehearing conference, and Intervenors' re­
sponses to discovery requests, Applicants addressed at the summary disposition 
stage a Contention 2 alternative that consisted of: 

a. ,pretreatment of the AGW to Base Case levels of Table 2.2 in PElS 
.5upplement No.2; 

b. storage of the AGW in existing and newly constructed tanks~ 
c. a storage period of 30 years; 
d. ultimate disposal, but by undefined means. 

Licensee's Motion for Summary Disposition on Alternatives (Contentions I, 2, 
3, and 8), May 16, 1988. 

In response to Applicants' motion for summary disposition on Contention 2, 
the Intervenors did not contest Applicants' characterization of the Intervenors' 
alternative. In fact. the Intervenors explicitly accepted the 30-year storage period 
and the use of tanks for storage. SVA/TMIA's Response to Licensee's Motion 
for Summary DispOSition on Contentions I, 2, 3, 4, 5d, 6, and 8, June 20, 1988, 
at 8. .. 
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Further, the Intervenors' witnesses subsequently endorsed in their direct 
testimony the 30-year storage period and the use of tanks. Piccioni, Tr. 127; 
Morgan at 3-4 ("Third Set of Comments Relative to Treatment and Disposal of 
2,100,000 Gal. of Contaminated Water at TMI-2," by Karl Z. Morgan, September 
30, 1988. It appears that Dr. Morgan's five pages of direct testimony were not 
moved into evidence by the Intervenors. See Tr. 1525-26. The direct testimony 
is not in the transcript of the November IS, 1988 evidentiary session. Since the 
Board and the other parties also apparently assumed the testimony was received 
into evidence, we formally admit the document as Intervenors' Exhibit No. 1 
and cite it hereafter as "Morgan.") 

Although the parties should be on notice at the contention-filing stage of 
what issues are to be litigated, at the outset of the evidentiary hearing the 
Board requested that the Intervenors explicitly define their alternative so that 
the Applicants and the Staff would be on notice, without making their own 
assumptions, as to what the Intervenors considered to be "obviously superior" to 
the Applicants' proposal. (At the summary disposition stage of this proceeding, 
the Board held that NRC precedent requires us to accept the Applicants' proposal 
unless an alternative is "obviously superior." See LBP-88-23, supra, 28 NRC 
at 183-84. 

The Intervenors did not add to the previous understanding of the Board and 
the other parties. Intervenors defined their alternative as involving pretreatment 
of the AGW followed by monitored storage in proper tankage for an indefinite 
period of time prior to final disposition. Tr. 106. 

On the third day of hearing, the Board once again requested that the 
Intervenors define their alternative or alternatives. Tr. 577. The Intervenors 
balked at the notion that they had to set a target for the hearing and argued 
that they did not consider their alternative a "tight pattern" from which they 
could not deviate. Tr. 586. However, after a recess to confer and consider the 
question, the Intervenors stated that they wanted the AGW: (1) pretreated to 
the level of "achievable case" water in Table 2.2 of PElS Supplement No.2, (2) 
stored in existing locations in the plant for an indefinite period of time not less 
than 30 years, and (3) subject to continuous research. Tr. 581-90. 

4. Intervenors' First Witness 

When the Intervenors' first witness, Dr. Richard Piccioni, appeared for cross­
examination, it became evident that Intervenors did not have a single alternative 
in mind. Although there was no motion to strike portions of his testimony, the 
Board would have granted such a motion to the extent that a new alternative 
was being suggested. Furthermore, we now rule that the thrust of Dr. Piccioni's 
testimony was irrelevant to the admitted contention. 
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Dr. Piccioni testified that the AGW should be pretreated until the radioactive 
content of AGW equals the levels listed in the "achievable" column in Table 2.2 
of PElS Supplement No.2, rather than to Base Case levels. Piccioni, Tr. 159. 
Further, Dr. Piccioni testified that he envisioned the storage of the AGW in as 
many as 209 tanks of 11,000-gallon size on the TMI site. Piccioni, Tr. 120, 
145. 

The Board rules that Dr. Piccioni's testimony is irrelevant. However, we 
do not consider it likely that, in so ruling, we are eliminating an alternative 
that strongly recommends itself or that could possibly be "obviously superior," 
considering radiation releases and costs. 

We strongly suspect that a field of 209 such tanks would be very costly to 
construct and maintain, if there is space available. In addition, immediately 
processing to Base Case would reduce the level of radioactivity in the stored 
water, but at some cost (including use of the evaporator) and in immediate 
worker exposure, similar to that occurring in Applicants' proposal. The principal 
gain from this proposal is the reduction in exposure should there be a mishap 
and spill in a single- tank; however, the Board does not rely on the level of 
radiation from a spill in reaching its conclusions in this case. 

S. Existing Storage Locations 

During the Intervenors' cross-examination of Applicants' witnesses, Inter­
venors again deviated from the previously understood definition of their al­
ternative. This time, the Intervenors had two revelations. First, the Intervenors 
announced that they were "looking at a variety of alternatives." Tr. 561. Sec­
ond, among the variety of alternatives, the Intervenors were proposing that the 
AGW be pretreated and returned to its existing storage locations (presumably 
including the Reactor Building basement, system piping, sumps, and pools). 
This was the first time the Intervenors revealed their "pretreatment and leave 
it where it is" alternative, which differs from the testimony of the Intervenors' 
own witnesses, who addressed the storage of water in tanks. Piccioni, Tr. 127; 
Morgan at 3-4. 

The Board recognized the inherent unfairness to the other parties presented 
by Intervenors' moving definition of the Contention 2 alternative. However, our 
initial impression was that this alternative might have some advantages, so we 
asked a few questions of our own - in the interest of an adequate record -
before deciding to abandon this line of inquiry, which is irrelevant under a strict 
interpretation of the admitted contention. 

After the testimony of Applicants, witness Buchanan on occupational doses, 
costs, interferences with cleanup completion, accident risks, surveillance and 
maintenance difficulties, and other impediments to this new alternative, the 
Board was satisfied that the possibility of simply pretreating the AGW and 
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putting it back in its existing locations was not obviously superior to the 
Applicants' proposal. Th. 946. Therefore, the Board declined to expand the 
proceeding to consider this option further and it discontinued its inquiry. Th. 947. 

C. Radiation Consequences of the No-Action Alternative 

Applicants and the Staff both attempted to estimate the offsite dose con­
sequences of Intervenors' alternative. Both assumed that the AGW would be 
evaporated after a 30-year storage period for additional radiological decay. See 
Baker, Th. 642; Munson, Tr. 741, 747. During the 30-year storage period, the 
tritium would decay to roughly 17 to 19% of its current value, and the strontium-
90 would decrease by a factor of about two. Baker, Th. 642-43; Munson, Th. 741, 
745. 

Because the models used by Applicants and the Staff both utilize current 
land-use and population-distribution data, the prediction of doses 30 years 
hence requires assumptions. The witnesses both assumed that offsite parameters 
remain exactly the same as they were in 1988. Baker, Th. 642; Munson, Th.742-
43,746. In fact. the projected dose reductions may not even occur. Changes 
in land use and population distribution could actually result in dose projections 
30 years from now that are higher than current estimates. In other words, the 
effects of decay could easily be offset by other factors. 

Using the Board's conservative (high) estimates of doses from the evaporation 
alternative, as presented above on page lSI, we find thac 

• As a result of the further storage period the whole-body dose to the 
maximally exposed individual would be reduced from 1.3 millirems 
from all radionuclides (1.2 milIirems of which is from tritium) to 
about 0.3 millirem, a reduction to about one-fourth. 

• The maximally exposed hypothetical offsite person would receive a 
bone dose of 0.4 millirem over the individual's life (instead of 0.8 
milIirem), which represents an average annual dose of less than 0.01 
milIirem (instead of less than 0.02 millirem from evaporation now). 
Baker, Th. 639 (adjusted to the Board's bone dose estimate). 

• After 30 years the average exposure to the bone to a member of 
the population would be one-half of the currently projected 0.002 
millirem, and the whole-body dose would be one-fourth of the 
currently projected 0.01 millirem. Baker, Th. 643 (adjusted by the 
Board). We also agree with Applicants' witness, Baker, that 

these dose levels are 10 low that they are within the range of uncertainty of 
state-of-the-an dose assessment methodology and radiological monitoring. 

Baker, Th. 644. 
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We note that Staff projections are slightly higher, but at the level of dose we 
are considering we do not consider the projections to be substantively different. 
Staff states that, after the 3D-year storage period, evaporation would result in 
doses to the maximally exposed hypothetical offsite person of 0.4 millirem to the 
bone and 0.1 millirem to the total body. The Staff's population dose estimates 
are 0.09 person-rem to the bone and 0.6 person-rem to the total body. Munson, 
'fr. 742, 747. 

The Board finds that the doses from evaporation now are already so small 
that any savings achieved from the Intervenors' proposed storage period are 
unimportant. 

IV. HEALTH EFFECTS 

In discussing the radiation consequences of the Applicants' proposal and 
comparing them to those of Intervenors' alternative. we have considered the 
magnitude of the expected releases and have compared them to naturally 
occurring radiation. In this portion of our Decision, we will examine evidence 
concerning the health effects of radiation releases of the expected magnitude. 
This evidence was submitted with respect to issues that survived the summary 
disposition stage of the proceeding. In a subsequent portion of this opinion, we 
set forth the contentions that were litigated and the issues that arose under each 
contention. 

Before we begin the formal consideration of the issues, however, let us 
consider an issue raised in the limited appearance session by Ms. Mary Stamos 
Osborn. Ms. Osborn showed a series of color slides, which she used to illustrate 
what she believes to be the mutating effects of radiation on plant life. The 
presentation was very graphic' and emotionally powerful and the Board has 
considered its substance. 

We understand Ms. Osborn's presentation in the context of the evolving dis­
cipline of radiation ecology. See Vincent Schultz and F. Ward Whicker, Eco­
logical Aspects of the Nuclear Age: Selected Readings in Radiation Ecology, 
Argonne National Laboratory, TID-25978, 1972 (not in the record but appro­
priate because it is being used to consider nonrecord material). In this respect, 
we note that: 

All living organisms, always, from the time of their origin on earth until now, have been 
imdiated. And in the future, everywhere, they will ccntinue to be imdiated. Some of the 
radiation, from the lun, is neceuary for continued life; lane of it is UJUleceuary; and lome 
is hannful. It is extremely difficult to sort out the various effects and to decide what is 
factual and of significance • • • • 

[d. at 12 (Ralph Buchsbaum, "Species Response to Radiation; Radioecology"). 
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We consider Ms. Osborn's views important because of the depth of commit­
ment she attaches to them and because other members of the public obviously 
support her. The difficulty we have in interpreting Ms. Osborn's slides and 
commentary is the lack of information about radiation dose levels, both for 
background and TMI-related radiation, and the absence of information about 
other possible explanations for the observed phenomena that do not involve ra­
diation as the cause. 

For example, NUREG-0738, "Investigations of Reported Plant and Animal 
Health Effects in the Three Mile Island Area" (1980), at 26-28, found that citizen 
observations about changes in wildlife and vegetation were attributable to such 
factors as increased human population, changes in farming methods, prolonged 
severe winters, chemical pesticides in use throughout the eastern United States, 
fire blight (a bacterial disease), red-spider or pear-slug feeding, leaf spot disease 
and the trampling of animals. See also. Robert Ford Smith, "The Vegetation 
Structure of a Puerto Rican Rain Forest Before and After Short-Term Gamma 
Irradiation, in Howard T. Odum and Robert F. Pigeon, A Tropical Rain Forest: 
A Study of Irradiation and Ecology at EI Verde. Puerto Rico, U.S. Atomic 
Energy Commission, 1970 (finding extensive damage to plant life from exposure 
to a 10,OOO-curie source, with plant damage found 40 meters from the source, 
where the dose was 2000 rads. Damage was manifested at times of leaf fall and 
leaf development and in malformed new leaves. There were no mutation effects 
reported). 

The Board is aware that many citizens will reject our reasons for discounting 
the pictures of plant mutations, just as they also will reject our reasons for 
granting the license that has been requested. However, as judges, it is not our 
role to be popular. Our role is to listen, to consider, to decide, and to explain. 

A. Effects of Tritium on Human Beings 

Intervenors have argued, pursuant 10 a surviving portion of their Contention 
5d. that tritium is disproportionately damaging to human beings, thus increasing 
the risk from the evaporation of tritium as part of Applicants' proposal. In­
tervenors have not, however, related their arguments concerning tritium to the 
overall risk they believe will be incurred by the public. Hence, it is up to the 
Board to relate Intervenors' argument that tritium is "more" damaging to the 
risk that will be experienced in this case. 

We note that Intervenors' arguments about tritium rest largely on the tes­
timony of Dr. Charles W. Huver, 'fr. 1652-68 (curriculum vitae at 1669-75), 
who did not appear before us. We find Dr. Huver's testimony to be logical 
and well-presented and credible. We also find that Dr. Joseph Fabricant and 
Dr. John A. Auxier, 'fr. 1132-1417 (curriculum vitae at 1250-89, 1237-49) ap­
peared before us for cross-examination and analyzed in detail the same sources 
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analyzed by Dr. Huver (fr. 1138-1236, 1291-13(0), answering questions about 
the relevant literature in detail and without notes. We are convinced that the 
testimony of Dr. Fabricant and Dr. Auxier is also highly credible and we find it 
more directly relevant to the issue before us - how to estimate in an appropriate 
way the population effects of the Applicants' proposal to evaporate tritium. 

We note that the Staff's testimony by James A. Martin, Jr., and Dr. Schlomo 
Yaniv was also highly -impressive, particularly Dr. Yaniv's ability to cite the 
literature in detail and without notes. Tr. 809-902 (curriculum vitae at 824-
831). The Staff's testimony also was helpful because of its focus on the issues 
before us. In particular, we note that Dr. Huver's conclusions about the effect 
of tritiated thymidine in animal experiments is of very little value here because 
almost all of the tritium is in the form of water. Fabrikant, Tr. 1174, citing 
NCRP Report No. 63; Martin/Yaniv, Tr. 819, citing NCRP Report No. 89 (Staff 
Exh.3). 

The Board acknowledges its indebtedness to counsel for Applicants for 
filing very complete findings that we have used as the basis for our own 
findings, making alterations and explanations whenever we felt necessary. 
Applicants' proposed findings were particularly good in stating the strong points 
of Intervenors' evidence, permitting us to accept those findings when appropriate 
and to fairly evaluate their impact on this case. 

1. Tritium in the Environment 

The movement of tritium through the environment has been well studied 
and is addressed in detail by NCRP Report No. 62. Tritium is an isotope of 
hydrogen, and its chemical properties and distribution in nature are essentially 
the same as hydrogen's. A tritium atom may combine with hydrogen and oxygen 
to form tritiated water (HTO). All water in the environment has some tritium in 
it. The tritium in the AGW at TMI-2 is in the form of tritiated water and would 
be released in that form by evaporation. The dispersal of tritiated water from 
the evaporation of AGW will follow the same pathways as natural water in the 
environment. Auxier, Tr. 1155-56. 

When tritiated water is released to the environment, some of it will eventually 
become part of other molecules, including organic molecules in plants and 
animals. Tritium that becomes incorporated into such molecules is referred to as 
organically bound. There are several ways by which tritium can become part of 
an organic molecule. The simplest and most prevalent way is through the natural 
exchange of hydrogen ions bonded to oxygen, nitrogen, sulfur, or phosphorus. In 
living tissues, about 80% of organically bound hydrogen exists as exchangeable 
hydrogen which readily assumes equilibrium with tritium. Auxier, Tr. 1156. 

The remaining 20% of organically bound hydrogen is nonexchangeable. 
Nonexchangeable hydrogen is primarily bound to carbon. Tritium can become 
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incorporated into an organic molecule as nonexchangeable hydrogen by the 
photosynthetic conversion by plants of carbon dioxide and HTO to form hexose, 
and the ingestion of plants and subsequent cellular synthesis can introduce 
this nonexchangeable tritium into animal and human tissues. As the organic 
molecules containing nonexchangeable tritium undergo biological turnover, 
these molecules and the tritium are degraded and eliminated as metabolic waste.· 
Auxier, Tr. 1156. 

2. Tritium Uptake in Plants and Animals 

While tritiated water, like regular water, is taken up in plants and animals, 
the evidence shows that there is no significant concentration of tritium in either 
plants or animals. In transpiring plants with leaves having large surface areas, 
tritium levels may exceed environmental levels through preferential transpiration 
of nontritiated water from the surface of leaves to the atmosphere. This 
preferential transpiration is attributable to the difference in mass between ~O 
and HTO (18 vs. 20), which reduces the vapor pressure of tritiated water to 90 
to 92% of that of normal water. Under extreme conditions of low atmospheric 
humidity (such as in deserts), the tritium content in plants may be increased 
by as much as a factor of three over the specific activity of the environmental 
soil water. This phenomenon is insignificant in temperate climates. Auxier, 
Tr.1157. 

There may also be a discrimination factor under nonequilibrium conditions. 
When plants or animals are exposed to tritiated water, some of the tritiated water 
will become organically bound. Under equilibrium conditions, the percentage 
of tritium in organically bound pools in the tissues of the body will be equal to 
the percentage of tritium in freely available body water. If the amount of tritium 
in the environment is then reduced or eliminated, the tritium in freely available 
body water will be eliminated and the percentage lowered at a faster rate than 
tritium that is organically bound. Therefore, during the transition period, there 
may be a higher concentration of tritium in organically bound pools than in the 
body water. Eventually, however, the tritium in organically bound pools will 
also be eliminated, and the organically bound and freely available tritium will 
equalize. Auxier, Tr. 1157-58. 

3. Expert Opinion About Tritium Uptake 

Each of the articles cited by Dr. Huver was considered by the NCRP. NCRP 
Report No. 62 subsequently concluded: 
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No apparent enrichment or concentration effect for tritiwn has been found in aquatic or 
terrestrial food chains. In fact, dilution in larger hydrogen or organic pools is the general 
rule, as tritiwn moves to conswner populations. 

• • • 
There is no evidence for a significant concentration process for tritiwn in either plants 

or animals. 

Auxier, Tr. 1157-58; see also Rlbricant, Tr. 1174 (no significant transmutation 
effect for tritium incorporated in DNA, citing NCRP Report No. 63 at 101; 
Martin/Yaniv, Tr. 819, citing NCRP Report No. 89 (Staff Exh. 3: "[I]n 
consideration of the experimental evidence, tritium in the form of tritiated water 
should be considered to be twice as effective as low levels of exposure to gamma 
rays for genetic damage."). 

4. Individual Studies 

Koranda and Martin (1969), cited by Dr. Huver at Tr. 1664-64A, rely on a 
study that involved the unique characteristics of the kangaroo rats at a desert 
weapons test site and is of little relevance. Koranda and Martin observed a 
ratio of organically bound tritium to body water tritium of about 1.2, but NCRP 
concluded that the result might simply reflect the discrimination phenomena 
under nonequilibrium conditions. Auxier, Tr. 1158-59. Since Koranda was one 
of the authors of NCRP Report No. 62 (see Auxier, Tr. 1409), the conclusion in 
that report is entitled to special weight with respect to interpreting the Koranda 
and Martin study. 

Another Koranda and Martin paper (1973) was a study of a small plot of 
irrigated farmland in California. Tritiated water was applied directly to the 
soil, and the movement of tritium in the plants during the growing season was 
observed. The transfer factors observed by Koranda and· Martin were smaller 
than those conservative (high) values used in GPUN's dose modeling (a soil-to­
vegetation transfer factor [Biv] of about 0.8 for Koranda and Martin and a Biv 
of 4.8 for Applicants' model). Auxier, Tr. 1159-62. 

Kirchmann et a1. (1971) provided data on the uptake of tritium into the 
organically bound hydrogen pool in cows. The Kirchmann data do show higher 
uptake with tritium-labeled forage than with tritiated water, but the uptake from 
vegetation is actually consistent with the relative masses of the two components 
(water and milk solids). In the case of ingestion of tritium as water, from 3% 
to 4% of the tritium activity in the milk was found to be in the milk solids, 
largely in milk fat. For tritiated vegetation ingestion, from 10% to 16% of the 
tritium in the milk was found to be in the milk solids. Since the actual solids 
content of milk is on the order of 10%, the result for the vegetation ingestion is 
about as expected. while the result for tritium ingestion as wat~ is lower than 
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could be expected from the simple ratios of the mass of the milk components. 
Auxier, Tr. 1163. 

s. Tritium in Humans 

If a human ingests tritiated water, some of the tritium can become organically 
bound. Tritium may enter organic compounds by exchanging with the hydrogen 
at any of tl\e labile sites in the molecule. In addition, tritium may be incorporated 
into stable molecular configurations. Fabrikanl, Tr. 1164. Hydrogen bonded 
to carbon, however, is usually not exchangeable except during some enzyme­
mediated reactions. The only mechanism by which tritium can bond to carbon 
is apparently by de novo biosynthesis. Thus, tritium will generally not become 
incorporated into molecules as nonexchangeable hydrogen, except to a very 
limited extent during enzyme-mediated reactions. Fabrikanl, Tr. 1165. 

6. Multiple-Compartment Model Not Necessary 

When warranted, a multiple-compartment model may be used to account for 
incorporation of the tritium into organically bound pools, and the elimination 
of tritium can be determined by the combined elimination rate of the three 
compartments (tritiated water, exchangeable organically bound tritium, and 
nonexchangeable organically bound tritium). However, the cells or molecules 
with long retention of tritium because of their biological turnover rates also 
are slow to incorporate tritium; and at any time only a small portion of these 
cells are in a biological development stage that permits them to react with the 
tritium in the body. Therefore, the body eliminates most of the tritium before 
these pools can respond to its presence. Accordingly, for practical purposes, the 
tritium in organically bound compartments usually may be neglected. Inclusion 
of these compartments complicates calculations and results in a minor change to 
the committed dose equivalent to body tissues. In essence, biological elimination 
of all but a small portion from the body of an average man occurs at a rate of 
50% every 10 days. Auxier/Fabrikant, Tr. 1165-66; Cooper, Tr. 636-37. 

B. Relative Biological Effectiveness (RBE) and Q 

Because different types of radiation may produce different amounts of damage 
to exposed tissue, many studies have been undertaken to compare the extent of 
damage by a particular type of radiation against the degree of damage from 
a reference radiation (usually 200-keV x-rays). This comparison is expressed 
as the Relative Biological Effectiveness (RBE) of a particular type of radiation, 
which is an experimentally derived ratio of the dose of the reference radiation to 
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the dose of the investigated type of radiation that produces the same biological 
effect Note, however, that an RBE for a particular type of radiation depends 
not only on the Linear Energy Transfer (LEn of the radiation but also on the 
particular biological system (e.g., different tissues) and biological end point (e.g., 
cell death, biochemical alteration, genetic alteration) being examined. Auxier, 
Tr. 1152-53; Auxier/Rlbrikant, Tr. 1197-98. 

Because different types of radiation can produce differing degrees of damage 
in exposed tissues, absorbed dose in rads is not by itself a sufficient measure for 
radiation protection purposes. In order to account for the overall difference in the 
degree of damage caused by the different types of radiation, dose is multiplied 
by a Quality Factor (Q), derived in part from experimental RBE values, to 
arrive at a dose equivalent. The Quality Factor represents the best scientific 
judgment based upon consideration of the studies' biological systems, effects, 
and experimental RBE values. Absorbed doses in rads may then be multiplied 
by Q to calculate dose equivalents. measured in rem. Auxier, Tr. 1153. 

1. Expert Opinion on Q 

Based on extensive consideration of many studies and factors, including the 
reported RBEs, both the ICRP (lCRP Publication No. 26) and the NCRP (NCRP 
Report No. 91) have adopted a Q value of 1 for tritium beta radiation. Auxier, 
Tr. 1153; Auxier/Fabrikant, Tr. 1200; Cooper, Tr. 635. GPUN's MIDAS Code, 
however, conservatively uses a Q factor of 1.7. Cooper, Tr. 635-36. 

2. Individual Studies 

Testimony by Intervenors' witness Huver referred to several RBE studies. In 
only one experiment referenced by Dr. Huver (Dobson and Kwan, 1976) was 
an RBE in excess of 2 reported; and the RBE reported in that study was 3. 
Huver, Tr. 1655. In the others, reported RBEs ranged from 1 to 2. See Huver, 
Tr. 1658-59, 1665A. 

3. Importance of Reference Radiation 

Huver failed to take into account the reference radiation that was used in 
certain of the studies- particularly Dobson and Kwan. The reference radiation 
for determining the RBE should have a confirmed RBE value of 1. X-rays with 
an effective photon energy of 200 keY are the recommended reference radiation. 
Compared to x-rays, the RBE for tritium is about 1 in most experiments. 
However, some investigators use Co-60 as the reference radiation. The RBE 
for Co-60 gamma radiation relative to the standard reference x-rays has been 
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reported to range from 0.85 to 0.29 with decreasing dose rate. Auxier/Fabrikant, 
'fr.1197. 

The reference radiation used by Dobson and Kwan was Co·60 gamma 
radiation at very low dose rates (1 to 3.2 rads/day). NCRP Report No. 63 
considered Dobson and Kwan (1976), as well as Dobson and Cooper (1974) 
which is also cited by Dr. Huver, and concluded that "an analysis of the dose· 
response curve from 3H and from gamma rays indicated that the increase in 
RBE of 3H in this experiment can be ascribed to a reduced effectiveness of 
gamma rays in the low dose region (Bond, 1978)." Fabrikant, 'fr. 1294. The 
same is true of Furchner (1957), which Huver also referenced. Auxier/Fabrikant, 
'fr. 1198. 

4. High-Dose Studies 

The few other studies cited by Dr. Huver pertaining to RBEs - e.g., Worman 
(1954), Moskalev et al (1973) - all involved acute effects at high doses and 
have little relevance. See Auxier/Fabrikant, 'fr. 1198; Pabrikant, 'fr. 1295·96. 
Moreover, none of the RBEs reported in these studies would bring into doubt 
the Q value of 1.7 conservatively used in GPUN's MIDAS Code. 

S. Theoretical Importance of "Stopping Power" 

Both Dr. Huver and Dr. Morgan advanced the theory that tritium beta rays 
should have a greater Q factor because the specific ionization or stopping power 
of electrons increases at the end of the electrons' tracks. Huver, 'fr. 1665; 
Morgan at 2·3. However, the converse is also true - that beta particles have 
less ionizing ability at the beginning of their tracks. Morgan, 'fr. 1625. Further, 
Dr. Morgan admitted during cross·examination that one can integrate Q as a 
function of linear energy transfer or linear energy over the entire range of 
energies dissipated along the track of a beta particle to arrive at an effective 
quality factor, Q, and that when this calculation is done in the manner described 
in ICRU-40 (Staff Exh. 5), Q is approximately 2. Morgan, 'fr. 1625·27. See also 
Auxier, 'fr. 134344. We see no merit, therefore, to Dr. Morgan's suggestion 
that tritium beta particles should be likened to alpha and fast neutron particles 
with RBEs of 20. See Morgan at 2. 

6. Studies of TrItiated Thymidine 

Finally, Dr. Huver's testimony referred to the incorporation of tritium into 
DNA molecules and remarked on several studies, most of which dealt with mice 
exposed to tritiated thymidine. See 'fr. 1654·57, 1665A·66A. Dr. Morgan's 
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testimony mentioned in passing that tritium in DNA can transmute to helium. 
Morgan at 3. Neither witness explained the significance of their observations, 
but we infer that they would have 'us find that there will be some heightened 
effect and greater genetic risk than with other forms of mdiation. 

We address this hypothesis at the outset by observing that tritiated thymidine 
is a DNA precursor selected in experiments specifically because it will become 
incorpomted into DNA, and experiments do indicate that exposure of animals 
to tritiated thymidine results in a greater effect than exposure to similar levels 
of tritiated water. Fabrikant, 'Jr. 1174-75, 1179-80, 1188. 

7. Conclusion 

The AGW, however, is tritiated water, not tritiated thymidine, and the 
testimony of Dr. Fabrikant shows that while some tritiated water in the body 
could be synthesized into a DNA precursor, the relative abundance of tritium 
taken up into DNA would be extremely small and negligible. Fabrikant, 'Jr. 1175. 
Further, scientific studies have only been able to detect transmutation effects in 
certain organisms when tritium is incorpomted into one of three key positions 
in the DNA. Fabrikant, 'Jr. 1173-74. 

For all these reasons, the Board agrees with the NCRP that it is reasonably 
conservative to assume, for the purposes of practical hazards considemtions, 
that there is no significant transmutation effect for tritium and that one may 
estimate hazards solely on the basis of absorbed beta dose. Fabrikant, 'Jr. 1174, 
citing NCRP Report No. 63 at 101. Similarly, we agree with the ICRP that the 
formation of tritiated organic compounds in the body following inhalation or 
ingestion of tritiated water is too small to have any effect on total dose. [d., 
citing ICRP Publication 30, Part I, at 65-67. 

We find that the testimony of Dr. Huver and Dr. Morgan is insufficient to 
justify a rejection of the dose modeling of Applicants and Staff. GPUN used 
a Q factor of 1.7 in its dose modeling; and while the Staff used a Q factor of 
1 in its calculations in the PElS, in its direct testimony the Staff dQubled its 
previously calculated population dose to demonstmte that use of a Q factor of 
2 would ~ot affect its conclusions. Martin/Yaniv, 'Jr. 820. Accordingly, we find 
that the dose-modeling used by GPUN and the Staff is acceptable and we reject 
the view urged on us by Intervenors. 

C. Radiation Health Effects 

Although radiation doses of 9 rads or more have, to varying degrees, been 
empirically associated with adverse health effects, there is no empirical evidence 
linking lower levels of mdiation to health effects. (For effects of 9 .. mds, see 
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Yaniv, Tr. 837; Morgan, Tr. 1646-48.) Indeed, linear or quadratic projections 
from the high-level radiation dose curves suggest that the expected effects of 
radiation at low doses are so sparse, in comparison to natural variations in 
radiation, that it may never be possible to obtain empirical evidence concerning 
health effects at those levels. Auxier, Tr. 1362; Yaniv, Tr. 815, 835-36. 
Furthermore, linear interpolations may overestimate the effects of doses of less 
than 20 rads by a factor of 2 to 10. Fabricant, Tr. 1210. 

We repeat that at very low doses, such as those calculated for evaporation, 
adverse health effects have not been observed and the probability of occurrence 
could be zero. Fa'brikant, Tr. 1201, 1203; Auxier, Tr. 1304; Martin/Yaniv, 
Tr.815. 

Nevertheless, for radiation protection purposes, advisory agencies and com­
mittees such as the National Academy of Science's Committee on the Biological 
Effects of Ionizing Radiation ("BEIR'') extrapolate from observed effects at high 
doses to arrive at risk estimates for low-dose exposures. Fabrikant, Tr. 1203-
04; Auxier, Tr. 1304; Martin/Yaniv, Tr. 815. The only effects that could be 
expressed statistically at doses as low as those predicted for evaporation are 
cancers and genetic iiI health. Yaniv, Tr. 815, 842. We address each in turn. 

1. Carcinogenic Risk 

Based on the risk estimates calculated by the BEIR m Committee and the 
recently published NIH-NCI Report (see Tr. 1211), Applicants' witness Fabrikant 
applied a cancer risk estimate of 1 to 2 x lQ-4 per person-rem to the total 
population doses estimated both by the Staff (3 person-rem) and by GPUN (12 
person-rem) for evaporation. By this method, Dr. Fabrikant arrived at estimates 
ranging from 0.0003 to 0.0024 total excess fatal cancers among the 2.2 million 
people living within 50 miles of TMI-2. Fabrikant, Tr. 1226. 

The Staff's estimate in PElS Supplement No.2, based on a risk estimate of 
1.35 x 10-4 per person-rem and its calculated 3 person-rem population dose, 
was 0.0004. Martin/Yaniv, Tr. 816, 820. 

The Board adopts Dr. Fabrikant's conclusion that the upper-limit probability 
of even one fatal cancer among the 2.i million people living within 50 miles of 
the plant as the result of the evaporation of AGW would be less than 1 chance 
in 400. In addition, we find that the upper-limit probability of a fatal cancer 
for the maximally exposed individual is less than 1 chance in 5 million using 
the NRC's calculated dose, and less than 1 chance in 2.5 million using GPUN's 
calculated dose. 

Dr. Fabrikant added that while an excess value can be estimated, in fact 
no excess cancer will result from tritium and the other radionuclides released 
during the evaporation process. Fabrikant, Tr. 1226. The Staff's witnesses also 
perceived very little risk of any cancer incidence and would expect no health 
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effects. Martin/Yaniv, Tr. 815, 816, 844-45. The Board also does not expect 
any health effects. 

a. Testimony of Dr. Morgan 

Testimony by Intervenors' witness Morgan asserted that recent studies of the 
Hiroshima and Nagasaki survivors show cancer risk is greater by a factor of 
3 than previously published values. Morgan at 2. (This issue was accepted 
as a litigable issue of material fact in the Board's ruling on Contention 3 as 
well as being included in its discussion of issues pertaining to Contention 5d. 
LBP-88-23, supra, 28 NRC at 200, 214.) In a table on page 2 of his testimony, 
he indicated that the absolute-model risk value from ''Recent Japan Studies 
- 1988" was 4 to 8 X 10-4 and the relative-model risk value was 1.6 to 3.2 
x 10-3• (TIle absolute-risk model assumes that the dose-related excess risk per 
year observed during the period of epidemiologic study continues throughout the 
lifetime of the studied population. The relative-risk model assumes that from 
the end of the period of study through to the end of the lifetime of the studied 
population this risk increases or decreases as the normal age-specific risk varies. 
Morgan, Tr. 1568.) 

b. Credibility of Opposing Witnesses 

We reject Dr. Morgan's testimony and accept the testimony of Applicants 
and Staff. Our conclusion is based in part on our assessment of the credibility 
of these witnesses. The qualifications of Applicants' witnesses and the quality 
of their oral responses, for example, were superb. Dr Rlbrikant is a radiologist, 
a member of the NCRP, a member of the ICRP, and the only scientist to have 
served on all five of the BEIR committees. While serving on the BEIR III 
Committee, he was Chairman of the Ad Hoc Committee for Estimating the 
Total Cancer Risk of Low-Dose, Low-LET, Whole-Body Radiation. Fabrikant, 
Tr. 1143-45, 1148. 

Dr. Auxier is a Certified Health Physicist, a member of the NCRP, and 
until recently was a consultant to the Radiation Effects Research Rmndation 
("RERF'), which is the organization reassessing the dosimetry from Nagasaki 
and Hiroshima. Auxier, Tr. 1139-41. Further, Applicants' and the Staff's 
witnesses were fully conversant with the subject matter 'of their testimony and 
the studies and data underlying it 
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c. Lack of Credibility of Dr. Morgan 

Dr. Morgan is a past president of the NCRP but presented no statement 
of qualifications with his testimony. His testimony generally lacks credibility 
because he cited a document that purported to be a British public document but 
was not; and he continued to present this visibly incredible document, without 
remorse, even . after its lack of authenticity was alleged by the Applicants. He 
also was unable to show the source of some of the most significant portions of 
the testimony he presented to us. 

Dr. Morgan testified that he does not hold himself out as an expert in 
epidemiology or biostatistics, and that he has not been a member of any of 
the BEIR Committees or an employee of RERF. Tr. 1564-65. Dr. Morgan also 
testified that he does not have access to raw epidemiologic data on radiation­
associated cancer and has performed no computer analyses of such data to arrive 
at risk values. Tr. 1566. And Dr. Morgan was repeatedly unable to explain or 
support assertions in his written testimony. 

We note that Dr. Morgan was an Intervenor witness who appeared without 
remuneration. His desire to serve the public interest. as he sees it, is admirable. 
However, he has been careless in the way he prepared this testimony and in 
having available information with which to substantiate his views. 

We find that Dr. Morgan submitted a document to this Licensing Board 
as Appendix C to his prefiled testimony in order to show that the United 
Kingdom had reduced occupational radiation exposure limits in light of the 
new Japanese dosimetry studies. Dr. Morgan's characterization of the United 
Kingdom's actions was inaccurate. See Fabrikant. Tr. 1299. The submitted 
"document" consisted of four pages. The first two pages consisted of a cover 
page of a publication of the British National Radiological Protection Board 
(NRPB) numbered GS9 and entitled, "Interim Guidance on the Implications of 
Recent Revisions of Risk Estimates and the ICRP 1987 Como Statement," and 
an abstract. The last two pages were a "Summary of Main Conclusions and 
Recommendations." 

Applicants moved to strike this Appendix asserting that the last two pages 
were not part of NRPB-GS9. Applicants provided a complete copy of NRPB­
GS9 (a ten-page document), and Dr. Fabrikant testified that he believed that 
the last two pages of Appendix C to Dr. Morgan's prefiled testimony were part 
of a Friends of the Earth petition previously submitted to the ICRP. Fabrikant, 
Tr. 1299. 

At the hearing, Dr. Morgan testified that the document he provided as 
Appendix C to his prefiled testimony had come to him that way through the 
mail. Tr. 1527-28, 1531. He testified that he did not know who provided the 
document because it came in the mail withoutanyidentification.Tr. 1528. 
Upon further cross-examination, however, Dr. Morgan produced what he had 
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used to prepare Appendix C. Dr. Morgan in fact used two separate documents: 
the full text in pamphlet form of NRPB-GS9 and a separate two-sided page in 
different type entitled "Summary of Main Conclusions and Recommendations." 
This latter page was paper-clipped to NRPB-GS9, but Dr. Morgan admitted he 
had supplied the paper clip. 'fro 1535. 

Thus, we find that Dr. Morgan's prior testimony that he had simply provided 
Appendix C to his prefiled testimony in the same manner he had received it was 
false. Further, Dr. Morgan showed no concern for the authenticity and accuracy 
of the documents he had provided with his testimony. See 'fro 1528-29, 1553-54; 
see also 'fro 1531, 1552-54. 

We conclude that Dr. Morgan was careless about the accuracy of his 
testimony. 

d. Dr. Morgan's Lack of Documentation 

Dr. Morgan's testimony also lacks credibility because of his inability to 
produce documentation or supporting explanations for his statements on risk 
values. 

Returning to Dr. Morgan's testimony on comparative risk values, the recent 
Japanese studies to which Dr. Morgan is presumably referring are the work of 
the RERF (Radiation Effects Research Foundation, the successor to the Atomic 
Bomb Casualty Commission). Since 1981, the RERF has been reevaluating the 
dosimetry used to estimate the doses of the Nagasaki and Hiroshima survivors. 
The new system that is being developed is designated 0586 (for Dosimetry 
System of 1986). 

Previous dose estimates were based on the T6SD (Tentative 1965 Dosimetry) 
system. Auxier/Fabrikant, 'fro 1213-14; Martin/Yaniv, 'fro 817 .. 

The first indication of the effect this reevaluation might have on risk estimates 
was the publication of a paper, RERF TR 9-87, by two members of the RERF, 
Preston and Pierce, in 1987. Martin/Yaniv, 'fro 817. Dr. Morgan's .assertion 
that the Japanese studies will increase risk estimates by a factor of 3 is based 
on the ICRP's review of this paper at its 1987 annual meeting in Como, Italy. 
See 'fro 1559. Dr. Morgan, however, appears to be misinterpreting the ICRP's 
statement. 

In the Statement by the International Commission on Radiological Protection 
(issued after the 1987 Como meeting), the ICRP observed that "under the new 
'0586 dosimetry' this increase in risk is reported as being by a factor of 1.4 
compared with the risks that would have been estimated by the former 'T65D' 
dosimetry." Fabrikant, 'fro 1298; see Appl. Exh. 4, 'fro 1688A. The ICRP further 
observed, "[t]his inclusion [of a longer followup period of the population sample] 
and other factors cited in the paper raise the risk estimate for the exposed 
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population by a total factor of the order of 2:' Morgan, 'fr. 1559; Appl. Exh. 4 
at 1688A. 

Dr. Morgan interprets this statement to reflect a "further" increase by 2, or 
a total increase of 2.8 (2 x 1.4). Morgan, 'fr. 1559. We find this interpretation 
inconsistent with the plain meaning of the words and we are not surprised, 
therefore, that others such as the British National Radiological Protection Board 
interpret the ICRP's statement as indicative of a possible increase by a total 
factor of 2. Morgan, 'fr. 1562. . 

To provide a setting in which to consider Dr. Morgan's testimony, we cite 
Dr. Fabrikant's testimony that at the time of this meeting, the ICRP considered 
the information to be too sparse and preliminary to warrant any consideration 
for an immediate change in dose limits. Rlbrikant, 'fr. 1298. Dr. Fabrikant 
explained that Preston and Pierce was a preliminary presentation of the effects 
of the DS86 dosimel!Y on . cancer risk estimates in the Japanese atomic bomb 
survivors, and the discussion of risk estimates in that paper was based on a 
number of broad assumptions to permit the authors to discuss some of the 
possible implications of the emerging new-data. They were not based on the 
actual individual radiation dose revisions in Hiroshima and Nagasaki, nor on the 
new data of cancer mortality now available. Accordingly, Preston and Pierce's 
paper does not contain precisely quantified risk estimates upon which radiation 
protection guidance can be based. Fabrikant, Tr. 1296-97, 1358. 

Applicants questioned Dr. Morgan to ascertain precisely how he derived the 
values listed on page 2 of his testimony and attributed to "Recent Japan Studies." 
Dr. Morgan replied that he had copied the numbers off of some table, but he 
did not have the table with him, and could not recollect the source. 'fr. 1571-72, 
1574, 1576. 

Applicants also asked Dr. Morgan for identification of the source of the 
values attributed to "NRC-1981" on page 2 of Dr. Morgan's testimony. Again, 
Dr. Morgan could not explain where these numbers came from. It appears, 
however, that the numbers came from the 1987 Supplement No.2 to the PElS, 
which uses an absolute model cancer risk estimate of 135 per million person­
rem (1.35 x 1(J4/person-rem) and states "[u]se of the relative risk model would 
produce risk values up to four times greater than used in this report." Staff 
Exh. I at 5.4 (emphasis added); 'fr. 1570-71. The NRC regards this range of 
between zero and four as reflecting the limits of uncertainty in the risk values. 
Martin/Yaniv, 'fr. 816, citing Staff Exh. 1 at 5.4 ("[t]he Staff regards the use 
of the 'relative risk' model values as a reasonable upper limit of the range of 
uncertainty"). 

Dr. Morgan's inability to explain the derivation of the risk estimates in his 
testimony renders his testimony of no probative value. See Virginia Electric 
and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-555, 10 
NRC 23, 26 (1979) (expert witness may not state ultimate conclusions and 
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then profess an inability to provide the foundation for them); id. at 27 (where 
the conclusion rests upon an analysis, witness must make available sufficient 
information pertaining to the details of the analysis to permit the correctness of 
the conclusion to be evaluated). 

We further note that Dr. Morgan's values are inconsistent with Preston and 
Pierce (1988) (Appl. Exh. 3), which Dr. Morgan admitted was one of the sources 
for his testimony. See Morgan, Tr. 1588-89. Dr. Morgan admitted during cross­
examination that using UNSCEAR's method of extrapolating to low doses and 
relative model methodology, Preston and Pierce arrived at a nonleukemia risk 
estimate of 3.7 to 7.3 X 10-4 per person-rem. Morgan, Tr. 1620, 1622-24. 
Again, using UNSCEAR's method of extrapolating to low doses, Preston and 
Pierce arrived at a leukemia risk estimate of 0.4 to 0.8 x 10-4 per person-rem. 
Morgan, Tr. 1621. 

Thus, the total lifetime risk for all cancers calculated by Preston and Pierce 
using the relative model method and UNSCEAR's method of extrapolating to 
low doses is approximately 4 to 8 x 1(J"4 per person-rem. Tr. 1621. Dr. Morgan 
lists this range of relative risk as the absolute model risk. We note that the range 
of values attributed to "Recent Japan Studies - 1988" and listed by Dr. Morgan 
under the heading ''Relative Model" is exactly four times the range of values he 
has listed under the "Absolute Model" heading. We surmise that Dr. Morgan 
has simply applied the Staff's statement in the PElS that the relative model 
produces values of up to four times greater than the absolute model. We further 
observe that if Dr. Morgan had listed the 4 to 8 x 1(J"4 per person-rem estimate 
under the "Relative Model" heading, as it appears he should, and had applied 
the Staff's statement the other way around, he would have arrived at absolute 
model risk estimates four times smaller - or about 1 to 2 x 10-4 per person­
rem, which is exactly the range of values used by Applicants in its evaluation 
of doses calculated for the evaporation of AGW. 

During cross-examination, Dr. Morgan expressed preference for the relative 
model risk values rather than the absolute. ('The relative model does not apply 
to leukemia, and hence leukemia risk is expressed as an absolute average excess 
risk. Morgan, Tr. 1624.) Dr. Morgan, however, admitted testifying in a previous 
proceeding in August 1982 that the absolute risk model was preferable. Morgan, 
Tr. 1568. He attributed his change of position to a discussion he had with 
Dr. Stewart, Dr. Radford, and others on the day before his testimony in this 
proceeding. Morgan, Tr. 1567-69. Later, he attempted to explain his sudden 
change of position by asserting that in reality he had gradually changed his mind 
after publication of the Mancuso, Stewart, and Kneale study on the Hanford 
workers, Dr. Modan's paper on Tinea capitis (ringworm), and the [1981] GAO 
report on cancer risk (previously cited in Appendix A to Dr. Morgan's prefiled 
testimony). Tr. 1632-33. 
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The Mancuso, Stewart, and Kneale and the Modan publications, however, 
were available prior to 1980 ('fr. 1639), well before Dr. Morgan's August 1982 
testimony. Rlrther, Dr. Morgan's discussion of these studies relates entirely 
to his preference for a supralinear dose response curve and not to the use of 
the relative versus absolute risk model. We are left with the impression that 
Dr. Morgan chose to advocate the relative risk model for the first time in this 
proceeding. We need not speculate on when or how he came to this position. 

We also find Dr. Morgan's subscription to a supralinear theory to be highly 
questionable. The Mancuso, Stewart, and Kneale publication on the Hanford 
workers and the Modan publication on the Tinea capitis patients are both studies 
with significant experimental weaknesses. The data from the Hanford workers 
are flawed by the fact that the Hanford workers came from the chemical industry 
during World War II. Fabrikant, 'fr. 1388-89. The types of excess cancer found 
in that population are those associated with the chemical industry. Conversely, 
no excess leukemia, which is almost a signature of radiation-associated cancer, 
was observed. [d. 

The Tinea capitis studies are complicated by somewhat unreliable dosimetry 
(which was, however, more likely to be accurate than the Hiroshima and 
Nagasaki data) for the Tinea capitis patients treated by irradiation of the scalp 
and - what we consider more important - by delivery of dose not only to the 
thyroid of these patients but to the pituitary gland as well. Fabrikant., 'fr. 1385-
86; Yaniv, 'fr. 837-38. 

Dr. Morgan's reliance on a GAO report is equally infirm. Dr. Morgan claims 
that the GAO found that the best fit of the curve for ankylosing spondylitis 
was produced by a supralinear model. Tr. 1634. Dr. Morgan admitted on 
cross-examination that the GAO had examined several sets of data, not just 
ankylosing spondylitis, and found that each set of data could be fit acceptably 
by more than one model. 'fr. 1639-40. When asked specifically whether the 
GAO report found that the linear and quadratic models also fit the ankylosing 
spondylitis data well, Dr. Morgan responded "not at low doses." 'fr. 1642. 
When specifically referred to a paragraph of the GAO report and asked the 
same question, Dr. Morgan again replied ''No.'' 'fr. 1643. The paragraph was 
then read aloud by the Licensing Board, which considered the meaning to be 
obvious: 

In summary, the data for ankylosing spondylitis patients are fairly well fitted by models 
that grow as a square root, linearly, and quadratically at low doses. Rather than end the 
controversy over the hazards of low-level x-rays, they suggest why the controvcny exists. 
Note that the above analysis docs not address the issue of the total cancer risk from x-rays, 
ooly the chance of getting leukemia. 

Tr.I643. 
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Dr. Morgan then indicated he had replied no to Applicants' questions because 
in his mind fitting "fairly well" means "it doesn't fit too good." 'It. 1644. 
We find Dr. Morgan's responses inconsistent and we note that the paragraph 
quoted above refers not only to the linear and quadratic models but also to the 
square-root model which Dr. Morgan claims the GAO was advocating. We find 
Dr. Morgan's testimony on this point an example of intellectual carelessness. 

e. Opposing Testimony 

In contrast to Dr. Morgan's testimony, Dr. Fabrikant addressed the various 
dose-response curves for low-level, low-LET radiation doses examined by BEIR 
and other scientific organizations. Fabrikant, 'It. 1204-08. The 1980 BEIR 
III Committee found that the linear-quadratic relationship was the preferred 
model for estimating response based on the existing experimental evidence and 
micro dosimetric theory. Fabrikant, 'It. 1206-07. Both the NCRP and ICRP bold 
the same view. In contrast, the supralinear model is not used by any recognized 
national or international radiological protection organization for risk estimation 
for low-dose, low-LET radiation exposure. Fabrikant, 'It. 1205. The Board 
rejects the supralinear model. 

The Staff's witness, Dr. Yaniv, and Applicants' witnesses, Dr. Auxier and 
Dr. Fabrikant, further testified that the new DS86 dosimetry will not raise risks to 
any great extent. Yaniv, 'It. 817-18, 870; Auxier/Fabrikant, 'It. 1215; Fabrikant, 
'It. 1297-98. These witnesses discussed the implications of a subsequent RERF 
publication. RERF 1R 12-87 authored by Shimizu et al., which contains more 
precisely quantified data. Yaniv, 'It. 870; Fabrikant, 'It. 1297-98. Even as 
Dr. Morgan admitted, this report supports an increase in risk estimates of about 
1.4 in terms of shielded kerma, but finds that using estimated organ-absorbed 
doses, the risk coefficients derived from the two dosimetries are very similar. 
Morgan, 'It. 1624-25; Auxier, Tr. 1353-55, 1391. (Kerma dose is the energy 
imparted by the radiation to air and is not directly relevant to risk coefficients. 
It is the organ-absorbed doses that are relevant. Yaniv, Tr. 866-67, 880-82.) 

The more precisely quantified data in RERF 1R 12-87 and other current 
epidemiological data are currently being evaluated by UNSCEAR and the present 
BEIR V Committee. UNSCEAR has derived a lifetime risk estimate for high­
dose, bigh-dose-rate radiation, and if it uses its previous method for extrapolating 
to low doses, it will arrive at a lifetime cancer risk estimate of 2.25 x lQ-4 per 
person-rem using the absolute model and 3.5 x lQ-4 per person-rem using the 
relative model. The BEIR V reassessment is due to be published at the end of 
the year, but it too is concluding that the new Japanese dosimetry increases risk 
estimates only sligbtly and mucb less than a factor of 2. Fabrikant, 'It. 1297-98. 

Both the Staff and Applicants added further perspective on the ramifications 
of the DS86 dosimetry. Dr. Pabrikant testified that even if the cancer risks 
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were revised upward by a factor of 2, and there is no evidence for this at this 
time, it would still not result in any additional ill health from evaporation of 
the AGW, because the doses would still be too low. Fabrikant, 'fr. 1215. The 
Staff actually applied an increased risk estimate of 4 x 10-4 per person-rem in 
its testimony (an increase by a factor of 3 over that used in the PElS), doubled 
its calculated population dose to reflect use of a Q factor of 2 (increasing the 
calculated population dose from 3 to 6 person-rem), and still only arrived at 
a 0.0024 population risk of cancer. Martin/Yaniv, 'fr. 816. Even with this 
adjustment, the Staff's cancer risk estimate would be no greater than the upper 
bound that Dr. Fabrikant calculated using Applicants' very conservative 12-
person-rem population dose. Compare Fabrikant, 'fr. 1226. 

2. Conclusion 

In conclusion, the Board finds that Applicants and the Staff have adequately 
evaluated the radiation-associated cancer risk. We further find on the basis of the 
record before us that the new DS86 dosimetry is unlikely to have any significant 
effect on Applicants' and the Staff's independent evaluations. 

D. Genetic Risk 

During summary disposition, based on statements by Applicants and the 
Staff that appeared inconsistent, we questioned whether the cancer risk was 
greater than the genetic risk. LBP-88-23, supra, 28 NRC at 210, 216. Both 
Applicants and the Staff presented testimony on genetic risk. Intervenors, 
however, presented no testimony and conducted no cross-examination on this 
question. Accordingly, we find Applicants' and the Staff's testimony to be 
undisputed. 

The Staff explained that the apparent discrepancy at summary disposition 
between Applicants and the Staff's estimates of genetic detriment was the result 
of the Staff's inclusion of occupational doses in their risk estimates. Munson, 
'fr. 753-55; Martin/Yaniv, 'fr. 816. The risk of genetic disorders in the offspring 
of irradiated individuals is 0.3 x 10-4 genetic disorders per person-rem in the 
first generation. The risk in all future generations (the equilibrium value) is 
about 2 x 10-4 genetic disorders per person-rem. [d. These estimates are 
taken from NUREG/CR-4214, Health Effects Model for Nuclear Power Plant 
Accident Consequences (see id.) based on the BEIR III report (see Staff Exh. 2; 
Testimony of Dr. Auxier and Dr. Fabrikant, 'fr. 1220). 

The Staff did not multiply their calculated offsite population doses by these 
risk estimates in their testimony to arrive at a prediction of effect, but this 
calculation is simple. Three person-rem (the Staff's calculated total body dose 
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to the offsite population) multiplied by 2 x 10-4 total genetic disorder per person­
rem equals 0.0006 predicted genetic disorder, or less than 1 chance in 1600 of a 
single genetic disorder occurring in all future generations as a consequence of the 
evaporation of the AGW. Applying this risk estimate to Applicants' population 
dose of 12 person-rem results in a projection of 0.0024 (2 x 10-4 total disorder 
per person-rem multiplied by 12 person-rem) genetic disorder, or less than 1 
chance in 400 of a single genetic disorder. Dr. Fabrikant took this process one 
step further and calculated the possibility of a single genetic disorder, using 
the maximum equilibrium value (1100 cases per million live births per rem of 
parental exposure) reported in the BEIR III Report (rather than the geometric 
mean used in NUREG/CR-4214 as reflected in Staff Exh. 2). Even then, there is 
less than 1 chance in 200 of a single genetic disorder during all future existence. 
Fabrikant, Tr. 1229. 

The Staff also discussed NCRP Report No. 89, which suggested that using a 
Q factor of 2 for tritium might be appropriate when considering genetic damage. 
Martin/yaniv, Tr. 819. This has little bearing on Applicants' dose calculations, 
since Applicants' MIDAS Code uses a Q factor of 1.7, but the Staff doubled 
its previously calculated population dose (which had been calculated using the 
normally recommended Q factor of 1). Using a Q factor of2 increases the Staff's 
calculated population dose to 6 person-rem and the total number of projected 
genetic disorders to 0.0012 (i.e., less than 1 chance in 800 of a single genetic 
disorder occurring in all future generations as a consequence of the evaporation 
of the AGW). In sum, no matter how one manipulates these numbers, the doses 
are simply too low to predict or expect any genetic detriment. Moreover, the 
reassessment of the Nagasaki and Hiroshima survivors suggests that the current 
genetic risk estimates are perhaps four times too high. Fabrikant, Tr. 1218-19. 

E. Conclusion on Health Effects 

Based on the record described above, we find that, contrary to Intervenors' 
Contention Sd, Applicants and the Staff have properly evaluated the risks 
of radiation-associated health effects. Applying the generally accepted risk 
estimates used by GPUN and the Staff to the population doses calculated for 
the evaporation proposal leads to the conclusion that, using estimates that are 
intentionally high and conservative, there is less than 1 chance in 800 of a genetic 
disorder and less than 1 chance in 400 of one cancer death from implementation 
of the evaporation proposal. 
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V. COSTS - INCLUDING BOARD CONCLUSIONS ABOUT 
TOTAL RADIATION COSTS 

In this section of our opinion, we review the cost estimates provided to us, 
then we review the radiation estimates provided to us, and we make a preliminary 
balance of both kinds of estimates for the two alternatives. 

A. Dollar Cost Estimates 

The most accurate testimony on dollar costs was provided by Applicants, who 
made detailed cost estimates that stood up under cross-examination. Intervenors 
presented no estimates on cost and have not challenged Applicants' estimate 
of cost. The Staff's cost estimate, while adequate and similar to Applicants' 
estimate, relied on other environmental impact statements to estimate the cost 
of new tankage, and not on market prices, and therefore is not as acceptable as 
Applicants' estimate. Munson, Te. 759-61. 

Based on our acceptance of Applicants' dollar-cost findings, we find that 
further preprocessing of 31 % of the water volume by demineralization prior 
to evaporation is estimated to cost $2.1 million. This estimate is based on 
actual 1987 processing costs and includes all handling, loading, and. processing 
operation costs, including the cost of the resin and liners, transportation to 
burial, and disposal at Hanford, Washington. Based upon vendor price quotes, 
the evaporation and vaporization of 2.3 million gallons of processed water 
and the packaging of the resulting evaporator bottoms is estimated to cost 
an additional $1.7 million. The transportation and disposal of the packaged 
evaporator bottoms will cost an estimated $293,700. The total cost for the 
evaporation proposal is estimated to be approximately $4.1 million. Buchanan, 
Te.460; Munson, Te. 747. 

Intervenors did not estimate the cost of the no-action alternative. Hence, 
we accept Applicants' estimate and find that the cost of Intervenors' alternative 
will depend upon the assumptions made for the design criteria used for the 
storage facilities. The construction of two additional 500,OOO-gallon tanks to 
be co-located with and designed to the same standards as the existing PWSTs 
is estimated to cost $1.3 million, excluding piping, monitoring, and pumps. 
Buchanan, Te. 462; see also Munson, Te. 747. 

The cost of Intervenors' alternative would also include the $2.1 million or 
more for AGW preproCessing, and the costs of ultimate disposal. Making 
the reasonable assumption that AGW disposal and preprocessing costs of the 
proposal and the alternative cancel each other out (involving processing to Base 
Case levels), one is left with the additional $1.3 million cost for the storage 
portion of Intervenors' alternative (assuming that they do not need to meet the 

177 



standards of Generic Letter 81-38),9 whose scope and applicability were not 
argued before us). 

Since the Board finds that Pennsylvania is likely to have a disposal site, 
saving the long travel distance to Washington state, we use our judgment to 
reduce the transportation costs for the no-action alternative by $220,000 of the 
$293,700 transportation estimate made by Applicants. Munson, Tr. 746, 748-49 
(assumption of Pennsylvania repository); Buchanan. Tr. 460; Munson, Tr. 747. 
Hence, we find the net incremental cost of the no-action alternative, primarily 
for buying tankage, to be about $1 million. 

We also are faced with Intervenor's argument that there may be technological 
improvement during the next 30 years, bringing the cost of ultimate disposal 
- through evaporation or other alternatives - down. Against that, we weigh 
Staff's argument that the cost of disposal of low-level radioactive waste has 
been increasing in recent years, indicating a possible long-term trend. Munson, 
Tr. 748. On balance, th~ Board's judgment is that it is conservative to assume 
a 10% saving in the cost of evaporation ($1.7 million), or $170,000 (treated as 
current dollar savings). Also, we will conservatively assume that there is no 
long term trend in waste disposal costs because the data to which Ms. Munson 
refers are too short term to indicate what will happen over 30 years. 

Finally, after reducing the $1 million net incremental cost we previously 
calculated by $170,000 assumed technological savings, we find that the no­
action alternative will cost at least $830,000 more than Applicants' proposal. 

B. Total Radiation Consequences of the Two Proposals 

After reviewing the testimony and bringing it together in one place, we 
have constructed the following table, summarizing the radiation consequences 
of Applicants' proposal: 

9 At one point, Intcrvc:non suggcsted the application of Generic Letter 81·38. letting sundards for temporary waste 
storage, to this ease. If we adopted that sundard, we would find that the cost of the no-action alternative would 
be $9.1 million, far in excess of the amount we assume for the purposes of our opinion. Buchanan, Tr. 462-63. 
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Total Radiation Consequences of Evaporation Proposal 

Dose 
Population in Person-Rem Evidentiary 

Stage of Process Affected (total body=TB) Source 

Evaporation and General public 2.4 bone Baker, Th. 638 
vaporization 12 TB 

Occupational 23 ·TB Tarpinian, Th. 443-44 

Shipping bottoms General public 10.4 TB Weaver, Th. 475·76 
Drivers 1 TB Weaver, Th. 475·76 

Shipping liners General public 4.8 TB Weaver, Th. 476 
Drivers 1 TB Weaver, Th. 476 

1i'ansit accidents General public 0.5 TB Weaver, Th. 476 
[Board conservatism] 

TOTAL ALL 2.4 bone 
52.7 TB 

To simplify, let us say that the person·rem consequences of Applicants' 
proposal is 55.1 person·rem. We assume: (1) that the no.action alternative 
will have none of these consequences resulting from shipping, and (2) that the 
3D-year storage period will reduce the radioactivity of the bottoms by one-half, 
thus halving the consequences from evaporation and vaporization at the end 
of that time. Tarpinian, Th. 444. On net, we therefore find that the no-action 
alternative would save at most 36.4 person-rem. 

For the purpose of this calculation, we do not consider accident scenarios 
because they favor Applicants' proposal. The most important accident risk is 
total breach of a 500,OOQ.gallon storage container, which must maintain integrity 
for 30 years. Since Applicants' proposal only requires a maximum of 2 years 
of storage in similar containers, it is clear that the accident risk is greater 
for the no.action alternative. Weaver, Th. 479-80; Munson, Th. 744. Indeed, 
testimony indicated a 3.75% risk of release for 30 years from a 500,OOQ.gallon 
tank (Weaver, Th. 477), with dose consequences in the first year of storage 
of 30.7 person-rem (bone) and 0.9 person-rem (total body). However, we 
shall (conservatively) ignore these possible releases during storage in comparing 
proposals. 

The question is: How are we to weigh the 36.4 person-rem savings through 
the no-action alternative? Our answer is that the appropriate legal standard is the 
one found in Part 50, Appendix I, for interpreting the Commission's ALARA 
principle. 
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Appendix I to 10 C.F.R. Part 50 is entitled. "Numerical Guides for Design 
Objectives and Limiting Conditions for Operation to Meet the Criterion' As Low 
As Is Reasonably Achievable' for Radioactive Material in Light-Water-Cooled 
Nuclear Power Reactor Effluents." The relevant portion is § 11.0. which states 
(in relevant part): 

[11he Applicants shall include in the radwaste system all items of reasonably demonstrated 
technology that, when added to the system sequentially and in order of diminishing cost­
benefit return, can for a favorable cost-benefit ratio effect reductions in dose to the population 
reasonably expected to be within SO miles of the reactor. As an interim measure [still in 
effect] and until establishment and adoption of better values (or other appropriate criteria) the 
values SIOOO per total body man-rem and SIOOO per man-thyroid rem (or such lesser values 
as may be demonstrated to be suitable in a particular case) shall be used in this cost-bC'Zlefit 
analysis. 

This standard is not, of course, directly applicable; but it provides a useful 
standard by analogy. DeSigners of new plants are required to meet this criterion. 
Here, we have a volume of radioactive material to dispose of. The same cost­
benefit concerns seem to be applicable. 

We conclude, therefore, that Applicants would have to spend as much 
as $36,400 for hardware and technology needed to save 36.4 person-rem of 

~ exposure. However, the net incremental cost to Applicants of the no-action 
alternative would be over $800,000. Consequently, we conclude that Applicants 
need not incur this extra expense and that the evaporation proposal is therefore 
appropriate and should be approved. 

We note that there have been a variety of subissues argued fully and carefuJly, 
on our record, concerning the accuracy with which tritium and other radioactive 
content can be measured. In our review of those materials, we became 
convinced that accurate measurement is being conducted by Applicants, with 
Staff oversight We are satisfied that, during the life of the project, measurement 
errors would at most produce a 10% increase in radiation release. Even if 
we thought that the release would be increased by 100%, the standards of 10 
C.F.R. Part 50, Appendix I, § 11.0, would be met. 

We conclude that, under the operable legal standards, the Applicants' pro­
posal is itself obviously superior. Necessarily, the no-action proposal could not 
be obviously superior. 

VI. UNCERTAINTIES 

There are a variety of miscellaneous issues we have yet to address. These 
include disagreements about the tritium content of the AGW and about the 
accuracy with which Applicants measure the radioactive content of the AGW. 
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In writing about these subjects, our attention was called to the question of 
the relevance of these subjects to the litigation before us. To our mind, the 
only relevance to the litigation is if these allegations about uncertainties have 
an impact on our basic conclusions about the alternative to adopt concerning 
the disposal of the AGW. To be relevant, therefore, these subjects would have 
to bear on the risk from the evaporation of the water or on the relative risk in 
person-rem from the two alternatives. 

We note that Intervenors have not made the connection between these 
concerns and the ultimate question before us. Nevertheless, we have decided to 
sift the evidence ourselves with this question before us. Again, we are indebted 
to Applicants for their care in addressing these issues in their findings, and we 
have decided to use their findings as the basis for this portion of our opinion. 

A. Tritium Content or AGW 

Since 1981, the total inventory of AGW has increased to a volume of 
approximately 2.2 million gallons due to continued additions from support 
systems and condensation from the reactor building air coolers during the 
summer months. Care has been exercised to minimize the additions of new water 
and to ensure that the commingling of noncontaminated water with the AGW is 
restricted. Even with care, the final volume of water will increase to a limit not 
expected to exceed 2.3 million gallons. Buchanan, Tr. 456. Approximately 31 % 
of the 2.3-million-gallon inventory will be considered for further preprocessing 
in order to meet the Base Case levels of Table 2.2 in PElS Supplement No.2. 
Buchanan, Tr. 460. 

Applicants estimate that the AGW contains no more than 1020 curies of 
tritium, which represents an average concentration of 1.2E-l microcuries per 
milliliter (JJ.Ci/ml) in the projected 2.3 million gallons of AGW. Hamer, Tr. 166. 
The Staff, in PElS Supplement No.2, utilized a tritium source term of 1020 
curies. Thonus, Tr. 349; Munson, Tr' 741. 

Applicants' estimate was derived during the preparation of GPUN's July 
1986 proposal. The most recent sample data from 25 bodies of water were 
used and the concentration of each body of water were then multiplied by its 
corresponding tank volume to yield the amount of tritium present in each tank. 
The total inventories of tritium in each tank were then added to obtain the toiaI 
curies of tritium in the AGW. The result was a total of 1180 curies of tritium in 
the AGW. Correcting the data from July 1986 to October 1988 for radioactive 
decay, a conservative total tritium curie content of 1020 was estimated. This 
estimate is conservative because reductions for normal evaporative losses of 
12.5 curies per calendar quarter were not included. Harner, Tr' 338. 

In addition to this 1986 sampling effort, GPUN has since analyzed about 5000 
routine samples of the AGW, including measurements of tritium; these measure-
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ments confirm the 1986 data. In conjunction with the routine samples analyzed 
by the GPUN laboratory, periodic independent Quality Control analyses are also 
performed. The QC techniques include round-robin, blind, duplicate, replicate, 
spiked, and split samples. In this way, the accuracy and precision of the entire 
analytical process is verified frequently. In addition, a sample was analyzed 
independently by GPUN's chemistry department and by the U.S. Department of 
Energy's Radiological and Environmental Sciences Laboratory ("RESL"), Idaho 
Falls, Idaho, on behalf of the NRC. This analysis, as discussed further below, 
is consistent with the GPUN data. Harner, Te. 167-68. 

1_ Emplrlcal Evidence Challenged with Models 

The Intervenors asserted in Material Statement of Fact 4(xii), under Con­
tention 3, that the alleged changing source term of the AGW is particularly 
relevant to tritium. As an example, the Joint Intervenors stated that Applicants 
relied on data from the PElS (1981) and EGG-PBS-6798 to get 3161 curies and 
4231 curies, respectively, while TPO/TMI-043 Rev. 6 (1986) shows that the 
cover inventory of tritium at the time of the accident was 8794 curies. 

All of the estimates ·on which Intervenors rely are derived from model 
predictions. Based on these estimates, the Intervenors challenged Applicants' 
ability to accurately determine the tritium source term. See LBP-88-23, supra, 
28 NRC at 199. 

2. Empirical Evidence More Reliable 

Witnesses for each 'of the parties, however, urged the Board to rely upon 
sampling data, rather than model predictions, to assess the content of the AGW. 

Licensee witness Hofstetter explained that there are many computational 
methods available in the literature which attempt to model what might occur at 
the time of a reactor accident having failed fuel exposed to its cooling medium 
or the atmosphere. Each uses a set of assumptions to define the accident. 
Assumptions are made defining core conditions, plant configuration, responses 
to the event, and duration. As would be expected, each estimate is different 
due to the assumptions made and computational method utilized. Hofstetter, 
Tr.168. 

Two of the early estimates of the tritium source term at the time of the TMI-2 
accident are 8794 curies (TPO/fMI-043, Rev. 6, Data Report - Radioactive 
Waste Management Summary Review) and 4231 curies (EGG-PBS-6798, TMI-2 
Isotopic Inventory Calculations). Both of these estimates are based on postulated 
conditions. Hofstetter, Te. 169. 
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During cross-examination, Dr. Hofstetter specifically addressed ORIGEN-2's 
calculation of a tritium inventory of 8794 curies at the time of TMI-2 accident 
Dr. Hofstetter noted that the accuracy of ORIGEN-2, like any code, depends 
upon the accuracy of the input parameters used to run the code. The applicable 
codes for ORIGEN-2 include radiation history, length of isotopic enrichments, 
various core components, length of power operation in the reactor, and mode of 
power operation. 

Dr. Hofstetter observed that the number of input parameters is particularly 
important when estimating the tritium inventory because tritium is not produced 
in high yield. Thus, the inherent errors in the model are magnified when one is 
attempting to observe a relatively infrequent occurrence such as production of 
tritium. Hofstetter, Tr. 275. 

Similarly, Staff witness Thonus expressed little confidence in the ability 
of a computer code to accurately estimate the tritium content of the AGW. 
Mr. Thonus testified that he believed the estimate of 8794 curies resulted 
from a gross overestimate of the amount of lithium contained in the uranium 
dioxide fuel. Thonus, Tr. 403. Mr. Thonus noted that the authors of the 
ORIGEN-2 analysis assumed the maximum allowable lithium as an impurity 
in the manufacturing process, when there was no evidence to support such an 
assumption. Id. Therefore, Mr. Thonus would not endorse the estimate of 8794 
curies of tritium. Thonus, Tr. 402. 

Finally, even Joint Intervenors' witness Morgan testified that he always gives 
more credence to properly conducted sampling than to theoretical estimates. 
Morgan at 2. Consequently, it is clear that for a radionuclide like tritium, 
Applicants' actual measurements should be relied upon rather than model 
predictions. Hofstetter, Tr. 277; Thonus, Tr. 349. 

Dr. Hofstetter also addressed the tritium source term of 2910 curies (NUREG-
0683, PElS, 1981). This estimate was based on limited sample data and source 
volumes in September 1980. By contrast, the GPUN tritium source term of 
approximately 1180 curies, reported.in July 1986, was based on much more 
sample data and source volumes from early 1986. Hofstetter, Tr. 169. 

3. Use of Upper-Bound Tritium Source Term 

The estimated upper-bound tritium source term of 1020 curies, presented by 
GPUN in July 1986, and by the Staff in Table 2.2, PElS Supplement No.2, is a 
projection to October 1, 1988, taking into account only radioactive decay. Since 
tritium is not produced in the fuel after the fissioning process has stopped, there 
has been no tritium added since March 1979. The amount of tritium present 
continues to decrease through radioactive decay, while some also is released 
to the atmosphere through normal evaporation. Therefore, the tritium source 
term estimate of 1020 curies, which is not corrected for evaporative losses, is 
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an upper-bound value based on actual laboratory analytical results and storage 
location volumes of virtually all of the AGW at TMI-2. Hofstetter, Tr. 169-70; 
Thonus, Tr. 349 (''The source term can most accurately be characterized by the 
series of samples and measures taken by GPUN ,"). 

Applicants' witness Harner explained the significance of the conservatism in 
the Licensee's estimate of 1020 total curies of tritium in the AGW. Mr. Harner 
noted that GPUN monitors the air leaving the station for its tritium content. 
Harner, Tr. 338-39. Applicants' data show that from 1979 through 1986, 
except for the first two quarters of 1980 where the Licensee was doing specific 
processes, there has been an average release of 12.5 curies of tritium per quarter 
through evaporative losses. Harner, Tr. 338. This conservatism more than 
compensates for the theoretical possibilities put forward by the Intervenors in 
their arguments that the AGW could contain more than 1020 curies of tritium. 

4. Program to Overcome Measurement Problems 

Joint Intervenors' Material Statement of Fact 4(iv) under Contention 3 asserts 
in part that it is difficult to acquire an accurate assessment of the tritium 
concentration of water. LBP-88-23, supra, 28 NRC at 195. As a general . 
matter, determining the concentration of any element on a liquid sample is an 
intricate process. Tritium analyses are particularly difficult because tritium emits 
only very-low-energy beta particles. When determining tritium concentrations 
in liquids, two major interferences are (1) the presence of other beta-emitting 
radionuclides in the sample and (2) the variations in counting efficiencies caused 
by chemical impurities in the sample. Both of these interferences are addressed 
in TMI-2 Chemistry Procedure 4212-CHM-3013.81, which was used to analyze 
all tritium samples taken by GPUN. Hofstetter, Tr. 170. 

The presence of other radionuclides that also emit beta particles (and/or 
gamma rays) can give a falsely high indication of the amount of tritium present 
in a sample. Therefore, Chemistry Procedure 4212-CHM-3013.81 provides 
methods to remove the interfering radionucIides using various methods -
filtration, ion exchange, or flocculation. Hofstetter, Tr. 170. 

The second major interference comes from the presence of chemical impu­
rities either in the scintillation cocktail or the water sample itself which can 
produce a falsely low indication of the amount of tritium present in the sample. 
Chemistry Procedure 4212-CHM-3013.81 provides two methods that control 
these chemical interferences. In one method, ascorbic acid is added to the sam­
ple to react with any organic material and minimize its effect on the detection 
efficiency. In the other method, a known amount of tritium is added to a second 
aliquot of the sample. This spiked aliquot is used to determine the exact count­
ing efficiency for the detector in the sample matrix. Once this is known, the 
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tritium concentration of the unspilced sample can be determined more accurately. 
Hofstetter, 'fr. 171. 

s. Reasons for Different Tritium Measurements 

The Intervenors contended in Material Statements of Pact 4(viii) and 4(x) 
under Contention 3 that the Staff invalidly assumes that the average concentra­
tions of radionuclides as shown in Table 2.2 of PElS Supplement No.2 can be 
reasonably considered a maximum. Joint Intervenors cite as an example the av­
erage concentration of tritium in Table 2.2 as 1.301 J.1Ci/ml, while a document 
obtained from GPUN during discovery reports a measured tritium concentration 
in the PWST-2 storage location of 2.1 J.1Ci/ml. This was also the only issue 
remaining under Contention 4(b). See LBP-88-23, supra, 28 NRC at 198-99, 
204. 

The record shows that the values for radionuclides listed in Table 2.2 of PElS 
Supplement No.2 are reasonable projections of concentrations expected to exist 
in the influent to the evaporator. Harner, 'fr. 172; Munson, 'fr.782. Licensee 
compared the projections of concentrations for processed water in Table 2.2 
against the RESL analyses of SDS and/or EPICOR U processed water in the 
PWST-2 tank. The actual analytical results for PWST-2 processed water were 
lower than the projections of Table 2.2 for all radionuclides except tritium. This 
demonstrates that the data from Table 2.2 are a reasonable estimate that can be 
used for dose calculations. 

Since the amount of tritium is not reduced by water processing. the final 
concentration in each storage location after processing is the same as the tritium 
infiuentconcentration. Therefore, depending on which of these locations is being 
processed, the tritium concentration will vary. The average tritium concentration 
is then a mathematical calculation and must be done in place of the capability to 
undertake a physical mixing of the entire AGW volume in a single, homogenous 
batch. Harner, 'fr. 172. 

Second, the tritium concentrations at issue cannot be compared directly to 
each other. The values are a mixture of actual sample results, as well as estimates 
calculated using averaged numbers, actual numbers, and other input at various 
points in time. The tritium value of 1.3E-l J.1Ci/ml was a mathematical projection 
of the average tritium concentration of all the AGW on October I, 1988, and 
was based on 2.1 million gallons of AGW. The tritium value of 2.3E-l J.1Ci/ml 
was an actual analytical result obtained by GPUN for a PWST-2 sample (GPUN 
Sample No. 86-15668) on October 27, 1986. It was also the result obtained for 
a tritium analysis performed for a sample of PWST-2 (GPUN Sample No. 86-
17062) on November 21, 1986. Harner, 'fr. 172-73. 

We find that one of the tritium values supplied to Intervenors by Applicants 
was an error. The tritium value of 2.1 J.1Ci/ml was an error on page 43, step 
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7.3 of a GPUN document titled, ''Technical Specification for Processed Water 
Disposal for GPU Nuclear Corporation Three Mile Island - Unit 2 Nuclear 
Power Plant." This document, produced during discovery, is a bid specification 
sent to vendors and provides information necessary for them to evaluate the task 
and return a proposal for construction. Based on Mr. Harner's testimony that 
he checked the lab results, we find that no sample from TMI-2 ever contained 
tritium as high as 2.1 J,LCi/ml. The correct value for the sample in question is 
2.3E-l J,LCi/ml. Harner, n. 173; Thonus, n. 349; Munson, n. 751-52. (We 
considered whether this error had an adverse effect and we conclude that since 
tritium is not removed by the proposed AGW disposal system, the error in 
the bid specification had no effect on the evaporator proposal design. Harner, 
n. 215.) 

B. Sampling Accuracy 

Joint Intervenors' Material Statement of Fact 4(vi) and (vii) under Contention 
3 stated that the analyses of the PWST-2 samples by RESL for the NRC 
and by GPUN gave differing results for Co-60, CS-137, and Sr-90, and that 
neither detected C-14, whereas an analysis by Westinghouse found C-14 at a 
concentration of 3.0E-4, greater than the average concentration listed in Table 
2.2 of PElS Supplement No.2 by a factor of three. See LBP-88-23, supra, 28 
NRC at 198. 

A sample of PWST-2 was obtained on February 23, 1987 (GPUN Sample 
No. 87-02569). A portion of the sample was transferred to the NRC for analysis 
by their contracted laboratory, RESL. A comparison of the GPUN data and the 
RESL data can be done on positive (greater than lower-level-of detection) results 
for individual radionuclides. One method for comparison is outlined in the 
NRC "Inspection and Enforcement Manual," Inspection Procedure 84725. This 
method is used to evaluate a licensee's analytical capability to make consistently 
accurate radioactivity measurements. The licensee's measurement is compared 
to an NRC or RESL measurement and a determination is made whether the two 
values are close enough to be in agreement The "agreement" criteria are based 
on an empirical relationship that combines prior experience and the accuracy 
needs of the program. Harner, n. 175-76. 

Applying the procedure to the RESL and GPUN data for the PWST-2 sample 
shows agreement for the tritium, Co-60 and Cs-137 results. The differences 
observed between these two sets of data for tritium, Co-60 and Cs-137 are not 
major and, in fact, are within the range of normal differences observed when 
comparing radiochemistry data from two separate laboratories in accordance 
with NRC standards. Harner, Tr. 176,259-60; Thonus, n. 348. 

The difference between the GPUN data and RESL data for Sr-9O is explain­
able from the procedures used by the two laboratories. In most cases, strontium-
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90 analyses on liquid samples are done through the use of the 14-day method, 
where one separates the strontium and the yttrium from each other and then 
watches the yttrium, which is the daughter of strontium, grow back over time. 

The more-accurate 14-day method is not practical for process control use 
at TMI. Harner, Tr. 176, 261. Thus, GPUN uses either a 72-hour or a rapid 
method to analyze for Sr-90 in liquid samples. GPUN quality control data for 
the liquid Sr-90 analysis has shown the 72-hour method to be more accurate 
than the rapid method; however, both are inherently conservative. The 72-hour 
analysis results average 40% higher than the actual, while the rapid method 
results average 100% higher than the actual concentrations, at the lE""4 J.l.Ci/ml 
Sr-90 level, when compared to standards or the results of split samples reported 
by offsite laboratories using more traditional methods. Harner, 'Ii". 176,261-62. 

In any event. both the GPUN and the NRC results for this Sr-90 analysis are 
lower than the value used in the PElS to evaluate the environmental impact of Sr-
90. Thonus, 'Ii". 348, 370. In addition, the environmental impact analysis on the 
PElS was not calculated from these single sample analytical results. The average 
or Base Case data were conservatively calculated from many sample results and 
assumptions made from knowledge of a long history of water processing through 
the SDS and EPICOR II systems. Harner, 'Ii". 177. 

The C-14 concentrations at issue vary because the values are a mixture of 
actual sample results, averaged numbers, and estimates or projections calculated 
from various input The C-14 value of 3.0E-4 J.l.Ci/ml is an actual sample result 
obtained from a PWST-2 sample (GPUN Sample No. 85-16198) analyzed by 
Westinghouse. The sample date is December 23, 1985. The C-14 value of < 2.0 
E-7 J.l.Ci/ml is an actual sample result obtruned from a PWST-2 sample (GPUN 
Sample No. 87-02569), taken in Febrmiry 24, 1987, and analyzed by RESL. 
The C-14 value of 1.0E""4 J.l.Ci/ml found in Table 2.2 ofNUREG-0683, Supp. 2, 
is a calculated estimate based on operational experience of SDS and EPICOR 
II Systems and on the average of four processed-water analyses performed by 
Westinghouse in early 1986. 

A calculated projection of concentration for the total volume is not the same as 
an actual sample result of a single portion of water. The C-14 values listed vary, 
but the NRC and GPUN appropriately used the 1.0E-4 Westinghouse average 
concentration for dose estimates, even though RESL measured a much lower 
value. Hofstetter, Tr. 177-78; Thonus, 'Ii". 348. 

1. Staff Checks on Accuracy of Measurement 

In Material Statement of Fact 4(ii) under Contention 3, the Intervenors argued 
that the NRC's sampling of the AGW was inadequate because the NRC took 
a 4-litcr sample from a tank that contains one-fifth of the AGW. LBP-88-23, 
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supra, 28 NRC at 198. The testimony during the hearing demonstrated that the 
NRC has analyzed a representative sample of water available for evaporation. 

In February 1987, the water in the PWST-2 was sampled. The sample of 
PWST-2 was divided between the NRC and GPUN. Hamer, Tr. 178; Thonus, 
Tr. 368. All of the PWST water has undergone treatment through EPICOR II 
or through SDS and EPICOR II. Hamer, Tr. 304-06. While some variations 
in concentrations of radionuclides occur among batches of AGW processed 
through SDS and EPICOR II, the average concentrations resulting from this 
processing have not been significantly different. Therefore, the PWST-2 water 
is representative of the TMI-2 water available for evaporation, and it has been 
evaluated by the Staff. Hamer, Tr. 178. 

Moreover, the NRC did not intend to use the PWST-2 sample to provide 
bounding radionuclide limits on the AGW. The NRC does not have to develop 
its own data for environmental statements. GPUN's more extensive sampling 
provided the basis for the estimated influent to the processed-water disposal 
system. The NRC sample in question here was taken only to audit GPUN data. 
The results of this sample do support the information supplied by GPUN. See 
Thonus, Tr. 347, 356, 358. 

At the hearing, the Staff also explained that as part of the NRC inspection 
program, NRC inspectors come on site, split samples with the Applicants, 
and independently confirm Applicants' laboratory analysis method. Thonus, 
Tr. 359. The results of the NRC inspection program are published in the NRC's 
inspection reports. [d. The Board, sua sponte, requested and reviewed these 
inspection reports dating back to 1981. Tr. 359-60. The Board was satisfied 
that the NRC had adequately audited the Licensee's laboratory analysis program. 
Tr. 1630. 

Joint Intervenors' Material Statement of Fact 4(iii) and (iv) claimed that 
procedures presented in ASTM Method 3370 and 4212-CHM-3013.81 at 5.0, 
6.1.7, were not followed when the AGW was sampled in February 1987. See 
LBP-88-23, supra, 28 NRC at 195. Applicants' and Staff's testimony showed 
that the Intervenors' assertion is incorrect. Hamer, Tr. 179; Thonus, Tr. 348. 

In February 1987, a sample was removed from the recirculation flow path of 
PWST-2 in accordance with TMI-2 Chemistry Procedure 4212-CHM-3011.05, 
Rev. 0 (5/23/84) entitled, "Sample procedure." This procedure explains how one 
obtains a representative sample from a plant system. The procedure does not 
concern analysis or testing of the water. It is used simply to obtain a bottle full 
of water from a well-mixed larger volume. Hamer, Tr. 179. Step 2.4 of 4212-
CHM-3011.05, § 2.0, References, includes "ASTM Section D 3370-82" as one 
of four ASTM standards followed and incorporated into 4212-CHM-3011.05. 
Harner, Tr. 179; Thonus, Tr. 348. 

TMI-2 Chemistry Procedure 4212-CHM-3013.81, entitled "Determination of 
Tritium By Liquid Scintillation Counting," provides instructions on how to 
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determine the Uitium concentration of the sample. The then-current version 
of this procedure was followed by GPUN when the PWST-2 sample was 
transported to the laboratory for analysis. Harner, 'Ir. 179; Thonus, 'Ir. 348. 

The Joint Intervenors stated in Material Statement of Ricl 4(iv) under Con­
tention 3 that Chemistry Procedure 4212-CHM-3013, 81-P 5.0,6.1.7 (10(27/87) 
was an updated version of Chemistry Procedure 4212-CHM-3011.0S, Rev. 0 
(S(23/83). See LBP-88-23, supra. 28 NRC at 19S. The evidence shows, how­
ever, that Chemistry Procedure 4212-CHM-3013.81 is not an updated version of 
4212-CHM-3011.0S. They are distinct procedures that give directions for two 
entirely different tasks. Chemistry Procedure 4212-CHM-3011.0S explains how 
a liquid sample is drawn from a plant system. Chemistry Procedure 4212-CHM-
3013.81 provides step-by-step instructions that must be followed to produce an 
accurate and reproducible determination of the Uitium concentration in a given 
aliquot of sample. Harner, 'Ir. 180. 

C. Microorganisms 

In Material Statement of Fact 9 under Contention 3, Joint Intervenors con­
tended that an evaluation of microorganisms in the AGW must be undertaken. 
LBP-88-23, supra. 28 NRC at 200. The completely uncontroverted testimony in 
the record demonstrates, and the Board finds, that the microorganisms associated 
with the AGW are typical environmental microbes and not primary pathogens; 
that in any case the vaporizer section will heat the distillate to approximately 
240°F; and that any microorganisms that can survive this temperature are not 
pathogenic to humans. Baker, 'Ir. 64S-46; Masnik, 'Ir. 349-S1. 

D. Conclusion 

In sum, the Board finds that the tritium content of the AGW has been con­
servatively determined from the results of actual measurements, and that the 
accuracy of GPUN's sampling and analysis program has been verified indepen­
dently. Contrary to the assertions remaining in Joint Intervenors' Contentions 3 
and 4b, the radionuclide content of the AGW has been adequately characterized 
to support the environmental comparison of disposal options. 

VU. CONCLUSIONS OF LAW 

Although we believe that we have already presented all the findings of fact 
and conclusions of law required of us, we have decided to adopt Conclusions of 
Law, based on those provided to us by the Staff, in order to include the principal 
conclusions of law all in a convenient place. 
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1. All Issues Resolved 

This is a contested proceeding on an application for an amendment to an 
operating license for a utilization facility. The Board has decided all of the 
admitted matters in controversy raised by the Intervenors within the scope of 
NEPA and the Commission's regulations implementing NEPA in 10 C.F.R. Part 
51. See 10 C.F.R. § 51.104(a)(3). The Board has also decided the public health 
and safety matters raised by the Intervenors. 

2. Absence of a Preheating Conference 

Since this case involves an amendment of an existing operating license and is 
not a construction or operating license proceeding, a prehearing conference was 
permissive and not manda~ry. 10 C.P.R. § 2.752(a). Furthermore, telephone 
conferences were held prior to the evidentiary hearing and there was no 
prejudice, alleged or actual, to Intervenors from the absence of a preheating 
conference. 

3. Witnesses 

All of the witnesses at the evidentiary hearing were qualified for the subjects 
on which they testified and we have accorded each the evidentiary weight that 
we found their testimony to be worth. 

4. The Record 

The record of decision on this application includes the PElS, Supplement 
No.2 (Staff Exh. I), as supplemented and amended by this Initial Decision, but 
we admitted into evidence only those portions of the PElS specifically referenced 
by witnesses as part of their testimony. See 10 C.F.R. §§ S1.l02(c), S1.103(c); 
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-
819, 22 NRC 681, 706-07 (1985), review declined. CLI-86-5. 23 NRC 125 
(1986). 

S. Health, Safety, and Common Defense 

Pursuant to 10 C.F.R. §§ 50.92 and 50.57, the Board concludes, with respect 
to the matters in controversy, that: 

(a) there is a reasonable assurance that the activities that would be 
authorized by the amendment can be conducted without endangering 
the health and safety of the public and would be in compliance with 
Commission regulations; and 
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(b) issuance of the amendment would not be inimical to the common 
defense and security or to the health and safety of the public. 

6. Consideration 0/ Entire Record 

In reaching this Decision, the Board has considered the entire record of the 
proceeding. All proposed findings presented by the parties and not addressed in 
this Decision are considered to be without merit or unnecessary to the Decision. 
The Board's findings of fact are supported by reliable, probative, and substantial 
evidence in the record. 

7. Conclusion 

All relevant matters have been decided in favor of the Applicants and, 
therefore, the requested amendment should be authorized. 

VllI. ORDER 

fur all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 2d day of February 1989, ORDERED, in accordance with 
10 C.F.R. §§ 2.760 and 2.762: 

1. That this Initial Decision shall constitute the final action of the Commis­
sion forty-five (45) days after its date unless an appeal is taken in accordance 
with § 2.762 or the Commission directs that the record be certified to it for final 
decision. 

2. Any notice of appeal from the Decision must be filed within ten (10) 
days after service of the Decision. A brief in support of the appeal must be 
filed within thirty (30) days (forty (40) days if the Staff is the appellant) after 
the filing of the notice of appeal. Any party not an appellant may file a brief 
in support of, or in opposition to, the appeal within thirty (30) days (forty (40) 
days in the case of the Staff) after the period has expired for the filing and 
service of the briefs of all appellants. 

3. In accordance with the Commission Order in this proceeding, dated De­
cember 3, 1987, the parties to the proceeding shall have ten (10) days after 
service of this Decision to file written comments with the Commission regarding 
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whether the Decision should be effective during the pendency of administrative 
appellate review. 

Bethesda, Maryland 
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(Offslte Emergency PlannIng) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE. sf sl. 

(Seabrook Station. Units 1 and 2) February 16. 1989 

MEMORANDUM AND ORDER 
(Ruling on Motion for Summary Disposition of 

Joint Intervenor Contentions 44A and 44B) 

Pursuant to 10 CF.R. § 2.749 the Applicants move the Board for a decision 
in their favor on the so-called "legal delegation" issues embodied in Joint 
Intervenor Contentions 44A and 44B. We have before us Applicants' motion 
and related papers,1 the Massachusetts Attorney General's answer in opposition 

1 Applicants' Motion for SummaI)' Disposition or 10int IntcIvenor Contentions 44A and 44B, and Applicants' 
Memorandum in Support of Motion for SummaI)' Dispa5ition of 10int IntcIvenor Contentions 44A and 44B, dated 
October 7, 1988. 
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to the motion,2 the NRC Staff's response opposing the motion,' Applicants' 
response to the Attorney General's answer;' and the Attorney General's reply 
to Applicants' response.' 

I. BACKGROUND 

The Seabrook Plan for the Massachusetts Communities (SPMC) contains 
measures intended to compensate for the fact that the Massachusetts Common­
wealth and local governments have refused to participate in emergency planning 
for the Seabrook Station. See generally 10 C.F.R. § 50.47(c)(I). The plan pro­
vides that upon being notified by the Seabrook Station that an emergency exists 
at Seabrook. the state will either have adequate capabilities to respond, in which 
case the New Hampshire Yankee Offsite Response Organization (ORO) will 
stand by and monitor the state and local response (Standby Mode); the state and 
local governments may request ORO resources only (Mode 1), or the state will 
authorize the ORO to take control and implement the SPMC (Mode 2). There 
can be mixed modes or a full Mode 2. Under the plan, the Commonwealth 
will determine which mode is in fact implemented in the event of a radiological 
emergency at Seabrook. Plan, § 3.0. 

Mode 2, by its terms, requires legal authorization or delegation from the 
Governor of Massachusetts or his designee prior to the implementation of seven 
necessary activities: 

1. Activation of the Public Alert and Notification System and broadcast 
of the EBS messages; 

2. Making recommendations for protective actions to the public; 
3. Making Ingestion Pathway Protective Action Recommendations to the 

public; 
4. Making recommendations for recovery and reentry to the public; 
5. Directing traffic and blocking roadways; 
6. Performing access control; 
7. Removing obstructions from roadways, including towing private ve­

hicles without owner permission. 

2 Amwer of Ihe Massachusetts Attorney General in Opposition to Applicants' Motion fot Summat)' Disposition 
oC Joint Intervenor Contentions 44A and 44B. dated November 7, 1988. 
'NRC Staff'a Response to Applicants' Motion for Summat)' Disposition oC Joint Intervenor Contentions 44A 

and 44B, dated November 21, 1988. 
4 Applicants' Response to NAnswer of Ihe Massachusetts Attorney General in Opposition to Applicants' Motion 

for Summat)' Disposition of Ioint Intervenor Contentions 44A and 44B," dated November 30, 1988. 
, Reply of Ihe Massachusetts Attorney General to Ihe Applicants' Response to Amwer of Massachusetts Attorney 

General in Opposition to Applicants' Motion for Summit)' Disposition oC n 44A and 44B, dated December 28, 
1988. 
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Both the Attorney General and the New England Coalition on Nuclear' 
Pollution (NECNP) submitted contentions challenging the premise that such 
delegation of police powers is lawful. The contentions, MAG Contention 6 and 
NECNP Contention 4, were accepted as a possible rebuttal to the presumption 
that governments without an emergency plan would follow a utility plan in 
the event of a radiological emergency at Seabrook. The contentions, now the 
subject of the motion for summary judgment. were redesignated Joint Intervenor 
Contentions 44A and 44B. 

Joint Intervenor Contention 44A states: 

The SPMC contemplates an unlawful delegation of the police powers of the Commonwealth 
by state and/or local officials to an Imincorporated association or organization itself fonned 
and maintained by a division of a. • • foreign corporation not licensed to do business in the 
Commonwealth. ,Activities envisioned for this entity are ultra virts Imder the relevant states' 
corporation laws • • •• As a corporation not licensed to do business in Massachusetts, 
PSNH and its division NHY are not authorized to engage in the contemplated activities 
- i.e., act as the delegatee of the police powers of Massachusetts. In sum, the SPMC 
can not be "generally follow[ed]" by the relevant governments because it contemplates an 
Imlawful delegation of power to an apparent entity behind which operates a corporation 
not licensed to engage in the contemplated activities in Massachusetts • • • • RIrther, the 
activities themselves are ultra vires under the laws of New Hampshire and Massachusetts.6 

Similarly, Joint Intervenor Contention 44B states: 

To the extent that Mode 2 of the SPMC contemplates the substitution of Applicants for stale 
and local governments in carrying out an emergency response, it violates the emergency 
planning rule and Massachusetts state law. 

Basis A.2 to Contention 44A lists the seven activities set out in the SPMC 
requiring implementing authority from the Governor and recites twelve other 
activities asserted by the Attorney General as being essential to the plan and 
also requiring a delegation from the Governor to implement. There is a factual 
dispute as to whether the additional twelve activities are embraced by the plan. 
For example, activity No. 18 relates to riot control, an aspect of the contention 
not found by the 'Board in the SPMC. The parties have not argued the summary 
disposition motion in terms of each of the nineteen activities, but as we discuss 
and conclude below in terms of general legal authority. 

6 Deleted material relates 10 !he IUtu! of Public Setvice Company of New Uampshire as a bankrupt corporation. 
The Attorney General has abandoned !hat aspect of !he contention. Su Attorney General's Answer 10 Motion, 
Exh. I, at 2. 
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II. DISCUSSION 

A. Massachusetts Civil Defense Act 

The SPMC depends upon the Massachusetts Civil Defense Act (CDA), 1950 
Mass. Acts 639, for the authority that the Governor may delegate to the ORO 
the seven activities contemplated in the plan. Basis A.l of Contention 44A 
asserts that the CDA does not provide any basis whatsoever for a delegation 
of police powers to a "foreign private corporation." Applicants join the issue 
by asserting that the CDA "expressly contemplates participation by private 
parties and permits the Governor to delegate the authority vested in him by 
the legislature." Motion at 5. The CDA grants to the Governor extremely 
broad powers to act in all emergencies including radiological emergencies. The 
Governor has been empowered by the legislature through the CDA to carry out 
all of the emergency functions (other than certain military functions) necessary 
for the purpose of protecting the public peace, health, security, and safety in an 
emergency. CDA, passim. 

Section 4 of the CDA sets out the general powers and duties of the Governor 
in his direction of the civil defense: 

The governor shall have general directioo and control of the civil defense agency, and shall 
be responsible for carrying out the provisions of this act and may assume direct operational 
cootrol over any or all parts of the civil defense functions within the commonwealth, he may at 
the request of the director authorize the employment of such technical, clerical, stenographic 
or other personnel, and may make such expenditures, within the appropriation therefor or 
from other funds made available to him for the purposes of civil defense or to deal with 
disaster or threatened disaster should it occur, as may be necessary to carry out the purposes 
of this aCL He may co-operate with the federal government, and with other states and private 
agencies in all matters pertaining to the civil defense of the commonwealth and the natioo, 
may propose a comprehensive plan and program for the civil defense of the commoowealth, 
and in accordance with said plan and program may institute training and public information 
programs and take all other preparatory steps, including the partial or full mobilization of 
civil defense organizatioos in advance of actual disaster as he may deem necessary. He may 
make studies and surveys to ascertain the capabilities o( the commonwealth (or civil defense 
and to pian (or the most efficient emergency uses thereof, may delegate any administrative 
authority vested in him under this act, and may appoint, in co-operation with local authorities, 
metropolitan area directors. 

The provisions of § 4, cited above, empowering the Governor to cooperate 
with "private agencies" and to delegate any "administrative authority" playa 
major role in the controversy before us. 

Pursuant to a 1979 amendment to § 5 of the CDA, whenever the accidental 
release of radiation from a nuclear power plant endangers the health and safety 
of the people of the Commonwealth (adding to other types of disasters), the 
Governor may issue a proclamation setting forth a state of emergency. After such 
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a proclamation, the Governor, in the event of a disaster, may take possession of 
a broad array of land, buildings, machinery, equipment, ships, aircraft, and even 
entire transportation systems all for the better protection "of the commonwealth 
or its inhabitants as intended under this acL" § 5{b). In addition, the Governor 
has the power and authority to cooperate with federal authorities and the 
governors of other states. § 6. 

Upon declaring a "state of emergency," the Governor is empowered to 
exercise "any and all authority over persons and property. necessary or expedient 
for meeting said state of emergency, which the general court in the exercise of 
its constitutional authority may confer upon him." § 7. Among the powers 
specifically listed in this regard is the power to suspend 

the operation or any statute, rule or regulation which affects the employment of persons 
within the commonwealth when and at such times as such suspension becomes necessary 
• • • to remove any interference, delay or obstruction in connection with the production 
processing or transportation of materials • • • which are necessary because of the existence 
of a state of emergency. 

§7(k). 
The Governor also has emergency powers respecting regulation of the manner 

and method of "contracting for personal or other services •••. " § 7(1). 
The CDA also provides for the issuance of executive orders, general reg­

ulations. or instructions "to such person or such department or agency of the 
commonwealth" as needed for the Governor to "exercise any power, authority 
or discretion" conferred upon him by the Act, "either under an actual procla­
mation of a state of emergency • • • or in reasonable anticipation thereof and 
preparation therefor." § 8. 

Finally. the CDA provides that "[a]ny provision of any general or special law 
or of any rule, regulation, ordinance or by-law to the extent that such provision 
is inconsistent with any order or regulation issued or promulgated under this act 
shall be inoperative while such order or last-mentioned regulation is' in effect." 
§8A. 

Buttressing their claim that the CDA authorizes the delegation of emergency 
authority to private parties, Applicants cite the declaration of the Massachusetts 
Governor in Executive Order No. 27, June 23, 1955, making the life of the CDA 
indefinite: 

WHEREAS, Acts of 1950, Otapter 639, Sectioo 8, authorizes the Governor to exercise 
any power, authority or discretion conferred on him by any pravisioo of said O!apter 639 
which requires preparation in anticipation of a declaration or a state or emergency through 
such depanrnent or agency of the Commonwealth or its political subdivisions, or through 
.uch persoo, as he may direct, and to prescribe regulations governing the conduct of such 
department, agency or person in so acting; and 
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WHEREAS, the probable conditions in a state of emergency declared because of enemy 
attack, sabotage, or other hostile action, would permit effective exercise of certain emergency 
powers conferred upon the Governor only by the exercise of such powers through various 
depanrnenu or agencies of the Commonwealth or its political subdivisions or through various 
persons •••• 

B. The Attorney General's Arguments 

The Attorney General argues overall that the Massachusetts Legislature has 
not delegated and may not delegate to the Governor or his designee the power 
to subdelegate the Commonwealth's police powers to private persons, especially 
to a foreign corporation (New Hampshire Yankee) seeking to act ultra vires in 
Massachusetts. 

1, The Legislature and "Police Powers" 

Before they provide any analysis of the provisions of the Civil Defense Act 
itself, the Applicants and the Attorney General skirmish, but never quite battle, 
over what powers the Legislature may delegate to private entities, either directly 
or through public officials. Attorney General's Answer at 9-13; Applicants' 
Response at 3-S. 

However, there is no real dispute between them that: 
1. The Legislature alone has the power to make laws for the health and 

safety of the public. It cannot delegate, abandon, or transfer its law­
making powers. It can delegate details of legislative policy. Some 
delegated activity, although legislative in character, may be valid if 
pursued under a general legislative policy. 

2. The Legislature could not delegate to the Governor the authority to 
subdelegate powers to private persons (or any entity) which powers 
the Legislature could not directly delegate. 

3. There are broad police powers constituting the entirety of state 
authority (reserved to the states, U.S. Constitution, Amendment X) 
which include the legislative power. 

4. There are also narrower police powers embodied in laws (such as 
those delegated by the Legislature to the Governor in the Civil 
Defense Act) intended to protect the public safety and welfare. 

S. The Governor may not subdelegate police powers (such as those 
granted him in the CDA) unless the Legislature has authorized him 
to do so. An exception would be a subdelegation to state agents 
under the direction of the original delegatee - a consideration not 
relevant here. What is relevant here is whether the Legislature has, 
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with sufficient specificity, authorized a subdelegation of CDA powers 
to private entities, as we discuss below. 

The general debate on the separation and nontransferability of the powers 
of the departments of the Commonwealth government, while instructive, was 
largely unnecessary. We accept the Civil Defense Act at face value. We 
assume, as we must, that it comports with the Massachusetts Constitution; 
that the Legislature did not improperly delegate, transfer, or abandon any of 
its powers; and that the Governor can do everything the Act says he can do. 
We look first to the Act itself for its meaning. It is an extraordinary statute, 
granting extraord\nary powers to the Governor to ensure his ability to respond 
to extraordinary circumstances, the dimensions and nature of which could not 
be predicted by the Legislature. 

2. Section 4 of the CDA 

The only provision of the CDA authOrizing in express terms a delegation of 
the Governor's power appears in § 4. There, as quoted above, the Act states that 
the Governor "may delegate any administrative authority vested in him under 
this act • • .." Applicants lead off with the argument that a delegation of 
"administrative authority" in § 4 in itself is sufficient to support the delegation 
upon which the SPMC depends. Motion at 6. 

Section 2 of the CDA creates the Massachusetts Civil Defense Agency, 
and § 4 provides for the Governor's control of the agency. It also provides 
for the appointment of local civil defense directors and generally sets out 
the Governor's general and administrative duties and powers. The Attorney 
General argues from the general tenor of § 4 that the Legislature intended to 
authorize a subdelegation of only a subset of powers and authority granted to 
the Governor, labeled "administrative authority" which subset does not include 
actual emergency. powers. Moreover, according to the Attorney General the 
legislative history of the CDA indicates that the word, "administrative" was 
intentionally inserted before "authority" to distinguish between the powers the 
Governor may subdelegate and those that he must retain. Attorney General's 
Answer at 19-21. 

The Applicants first deny, but then agree by implication, that the word 
"administrative" has significance. They counter the Attorney General's position 
with the argument that the term "administrative authority" does not constitute 
a diminution of the Governor's power to subdelegate. Rather, according 
to Applicants, "administrative authority" is used to distinguish between the 
authority granted to the Governor in the first place (i.e., working out details 
of legislative policy) compared to legislative power retained by the Legislature. 
Response at 7-8, citing Opinion of the Justices, 302 Mass. 605, 615-19 (1939), 
19 N.E.2d 807, 814-15 (power to appropriate and expend money). Thus, as 

199 



Applicants finally cast their argument, "administrative" is a descriptive rather 
than a qualifying term. Applicants' Response at 6-8. 

Thrning first to the distinction purportedly found in Opinion of the Justices, 
supra, it is true that the Justices there discuss the distinction between the "leg­
islative power" (of appropriation) compared to the "executive or administrative 
power" (of expenditure). [d. at 814. The issue there involved a traditional 
debate about the separation of powers among the departments of government. 
According to Applicants, in enacting the CDA, the Legislature has "simply more 
succinctly described the authority it delegated to the Governor" compared to the 
authority retained by the Legislature. Applicants' Response at 7-8. If Applicants 
are correct, and their argument has some merit, § 4 provides for the subdele­
gation of all of the emergency powers granted to the Governor throughout the 
CDA. 

In addition to the reasoning advanced by Applicants, there is another, 
more practical reason why the Legislature distinguished between legislative 
and administrative authority, if, in fact, that is what it did in § 4. Section 
7 provides that the Governor "in addition to any other authority vested in 
him by law, shall have and may exercise any and all authority over persons 
and property. •• which the general court [legislature] may confer upon 
him •••• " This awesome power includes, under § 7(k), the authority to 
suspend certain statutes. Other provisions of § 7 authorize the alteration of 
legislative regulations. Certainly these powers are legislative in character 
even though pursued under a general legislative policy. Indeed, were it 
not for the conclusive presumption that the CDA does not contravene the 
separation of powers under the Massachusetts Constitution, we might conclude 
that the Legislature transferred to the Governor emergency legislative authority 
in the CDA. In any event, the Legislature may have intended to proscribe any 
subdelegation of powers legislative in character. Therefore, for reasons not 
advanced by Applicants, they may be correct in that "administrative authority" 
under § 4 describes the executive authority of the Governor - as distinguished 
from any powers legislative in character granted to the Governor in other sections 
of the Act. 

On the other hand, the Attorney General's view that the delegation authorized 
under § 4 is intended to be administrative in the management sense of the word 
is not without some merit. His position is that the § 4 "delegation" is limited 
to the Director of the Civil Defense Agency and local political subdivisions. 
Answer at 14-17. He may be correct, because §4 is largely an organizational 
section, leaving it to other sections to address powers granted for actual use in 
a disaster. 

While we tend to believe that the Applicants have the better argument, clear 
support for that argument does not flow from any express language of the CDA. 
On the other hand, even if the Attorney General's position is the correct one, 
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the § 4 limitation on delegating powers does not rule out a delegation to private 
\ 

entities if such authority can be found in other provisions of the CDA. Under 
such circumstances, we turn to other provisions of the Act for guidance. 

What, then, should be learned from the provisions of § 4 authorizing the 
Governor to "co-operate" with ''private agencies?" Applicants point to this 
provision as part of their case that the Governor may delegate emergency 
activities to the ORO. Applicants' Motion at 8. 

The Attorney General argues that "co-operate" with private agencies does not 
mean "delegate" to them, but he does not explain what the term means. Attorney 
General's Answer, n.19. While §4 is, as we stated, largely an organizational 
section, it also, by its terms, sets out the general powers of the Governor. 

The Attorney General makes too much of the difference between the words 
"co-operate" and "delegate." They are not mutually exclusive terms; each 
can subsume the other. At minimum, § 4 authorizes a bilateral arrangement 
between private agencies and the Governor, with private agencies having some 
unspecified role connected with the police powers of the Commonwealth in 
the protection of the public safety and welfare under the CDA. The Attorney 
General's argument that a private agency can have no role in exercising those 
powers is not in accord with the express authority the Governor has to "co­
operate" with such agencies. This provision gives additional support for the 
Applicants' argument that administrative authority may be delegated to private 
persons under § 4. 

3. Delegation, Assistance, or Command? 

Even if the "administrative authority" that may be delegated under § 4 may 
not be delegated to private entities, the authority to "co-operate" with them 
should be considered in reading other sections of the ACL 

Other sections of the CDA contemplate a role for private agencies or persons 
in the civil defense of the Commonwealth. As noted above, § 7 grants to the 
Governor all authority "over persons" that the Legislature may confer upon the 
Governor. This is an extremely strong power to work with private agencies 
during a state of emergency - we cannot envision anything stronger - yet 
the express term "delegate" is not used. However, we believe that delegation 
of authority, where appropriate and to the extent necessary to accomplish the 
purposes of the CDA, is included within this power. 

Applicants somewhat belatedly discovered § 8 of the Act which sets out 
the method by which the Governor may exercise the powers granted to him. 
Significantly, he may issue instructions to "persons" in addition to departments 
and agencies of the Commonwealth in exercising the powers of the Act. 
Executive Order 27, supra, at 9, tracks § 8 and explains that preparation for 
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civil defense and the effective exercise of emergency powers will be "through 
persons" and "through various persons." 

Section 5 of the Act, as we noted above, authorizes the Governor, in the event 
of a disaster, to take possession of land, buildings, sophisticated equipment such 
as ships and airplanes, and entire transportation systems. Necessarily, he will 
have to operate these resources with "various persons" and private agencies 
expert in their operation - not agents of the civil defense agencies. Yet there 
is no express language delegating to the involved private agencies the authority 
to act "for the better protection or welfare of the commonwealth or its citizens" 
as intended by the COA and § 5.' 

Applicants cite a series of Massachusetts statutes and decisions, not involving 
the COA, to the effect that authority normally exercised by government may 
be "delegated" (according to Applicants) to private persons. Motion at 7-9. 
The Attorney General counters with the argument that the pertinent statutes do 
not authorize a delegation at all; they simply permit private persons to assist 
public officials in meeting their obligations. Attorney General's Answer at 23. 
Applicants respond that contracting for firefighting services, for example, is more 
than assisting government; it is a delegation. Applicants' Response at 13-14. 
We agree with Applicants that whether the service to be rendered is assistance, 
or a delegation, or in the case of the COA, by direct order of the Governor, the 
debate is semantical. The Attorney General has not pointed to any case where 
a delegation of government power to private agencies is categorically ruled out 
under Massachusetts law, or that such delegation must be by express use of that 
very term. 

We have discussed above the very strong powers granted to the Governor 
in the COA. The Attorney General explains that the Act, originally enacted in 
1950, is modeled after civil defense statutes enacted during each of the two 
world wars. Answer at 13-14. The plain reading of the Act demonstrates that it 
was designed for the protection of the Commonwealth and its inhabitants under 
the most life-threatening circumstances - enemy attack. See also Executive 
Order 27, supra, at 9. The very survival of society and government itself must 
be ensured. The Act was enlarged to protect against the grave threats. of fire, 
flood, earthquake, and other natural disasters. When danger from the accidental 
release of radiation from a nuclear power plant was perceived to be a threat to 
the populace, that type of disaster was simply folded into the Act without any 
diminution of the power and resources available to the Governor under the Act 
to respond to other threats. Simply put, it is not rational to believe that, during 
any of these disasters - enemy attack, flood, hurricane, nuclear accident - the 

7 We recognize. however. Ihat when private agencies arc recruited along wilh Ihe appropriation of Ihe respective 
resoorces. Ihey would likely function in Iheir former private positions. but under Ihe aulhority oC Ihe Governor. 
Still.lhey would be agents of Ihe Governor acting in furlhcrancc of Ihe government. nlher Ihan private objectives. 
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Governor may not and would not delegate, command, direct, or cooperate with 
private agencies of whatever nature in the defense of Massachusetts citizens. 

4. The Status of NHY-ORO 

The contention and the Attorney General's pleadings make much of the 
averment that Public Service Company of New Hampshire is a foreign corpora­
tion, not licensed in Massachusetts, thus not eligible to be the delegatee under 
the CDA. Applicants state that the New Hampshire Yankee Offsite Response 
Organization (NHY-ORO), the proposed delegatee under the SPMC, is not a 
foreign corporation at all; it is a nonjural unincorporated association comprised 
of members who, as individuals, are jural persons. Applicants' Motion at 12. 
Moreover, according to Applicants' unchallenged statement. even if New Hamp­
shire Yankee were deemed the delegatee of the Governor under the SPMC, and 
even if the Commonwealth were to challenge in court NHY's authority to con­
duct SPMC-related activities in Massachusetts, NHY would have time to comply 
with Massachusetts law. See Applicants' Response at 14-15. In addition, the 
Attorney General recognizes that a ''person'' under the CDA is a private corpo­
ration or other nonptiblic entity as well as natural persons. Attorney General's 
Answer, n.11. 

For the foregoing reasons, the Board has little patience with the Attorney 
General's immaterial and hypertechnical quibble that the delegatee just might 
be a foreign corporation acting ultra vires. NHY is not seeking to perform its 
business in Massachusetts. The activities to be performed by the ORO in an 
emergency are in furtherance of the business of the Governor, not NHY or the 
ORO. See Applicants' Response at 17. If, in the Governor's judgment, better 
protective actions can be taken by delegating all or a part of the SPMC activities 
to the ORO or its members during a state of emergency, the Commonwealth, 
under the "best-efforts" assumption of the emergency planning rule, will not 
stand idle while its legal sages ponder the precise nature of the ORO's jural 
status. 

s. Who May Delegate CDA Authority? 

The Attorney General raises the question of who may delegate to the ORO the 
Governor's authority under the CDA, if in fact any authority can be delegated to 
it For example, the CDA does not empower the local civil defense authorities 
to call upon private agencies during a disaster. We agree with the Applicants 
that the issue vanishes upon a finding that the authority under the CDA can 
be delegated. In any event, § 4 authorizes the Governor to "assume direct 
operational control over . • • the civil defense functions .••. " Therefore, 
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he can delegate on behalf of the Civil Defense Agency and the local civil 
defense officials if he chooses. In addition, even under the Attorney General's 
interpretation of the Governor's power to "delegate any administrative authority" 
under § 4, the authority to implement the CDA during a disaster may be 
subdelegated to a designated Commonwealth official. 

C. The NRC Starr's Position 

In its,response to the motion for summary disposition the NRC Staff states 
that neither the Applicants nor the Attorney General has briefed the issues 
sufficiently to permit a proper resolution of the motion. The Staff faults the 
Attorney General for failing to address the sweeping power of the Governor to 
act in an emergency. Staff Response at 2. Evenhandedly, the Staff complains 
that Applicants offer no support for assuming that the Governor may delegate 
his responsibility for selecting and issuing appropriate protective actions to the 
public. The Staff's response did not take into account the second round of 
arguments by the Applicants and the Attorney General, and we don't know 
whether the Staff would have been persuaded by the additional arguments. 

The Staff supplies sound perspective to the controversy. It observes that, 
if the noqdelegability issue is decided in Intervenors' favor, that fact would 
simply be· another reason for applying the Commission's ''realism rule." The 
proceeding would then turn to the nature of the governments' "best-efforts" 
response. Therefore the Staff proposes that, for the efficient conduct of the 
proceeding, the litigation continue under the realism rule. We agree with much 
of the Staff's reasoning, but not its recommendation to avoid deciding the legal 
issue. 

The Staff is correct that the Attorney General did not discuss the great power 
delegated·to the Governor under the Act - such a discussion would not have 
supported his litigative position. The Board was more troubled with Applicants' 
failure to discuss that aspect of the SPMC which would permit the ORO to make 
protective action recommendations directly to the public, compared to making 
such recommendations to the Governor.s 

Of the seven activities of the SPMC requiring a delegation from the Governor, 
the authority to make protective action recommendations directly to the public 
would be the most likely to be a subdelegation exceeding the intent of the 
Legislature. It could be seen to approach an unconstitutional transfer of the 
Governor's power. Nevertheless, we believe that the plan is not flawed on that 

S The Staff also expressed concern about whether the Governor could delegate to the ORO any duties in the 
nature of direct riot controL Response at 4-5. As we noted at the outset. we are not aware that the SPMC provides 
for riot control by the ORO, and believe that it does noL There would be no need for the Governor to delegate 
to the ORO activities that the Commonwealth can perl'onn bater. 
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accounL As we discussed above, the Civil Defense Act is intended to enable 
the Governor to respond to the most grave of disasters including enemy attack 
and natural disasters threatening the very existence of Massachusetts society. 
By its express terms the CDA grants to the Governor all authority possible for 
the Legislature to grant for use during a state of emergency. 

Even though the Legislature could not grant to the Governor the power to 
transfer powers that must be retained by the Governor under the Common­
wealth's Constitution, we have presumed that the CDA does not violate the 
Constitution. Added to that presumption is another presumption based upon 
the Commission's emergency planning regulations and the SPMC itself. The 
Governor will not delegate to the ORO the authority to make protective action 
recommendations directly to the public unless he knowingly elects to do so. It 
will be his call. He can either accept the advice of the ORO as to the appropriate 
protective action to be recommended; he can reject that advice and make his own 
recommendation; he can mix the two responses; or when it is his best judgment 
to do so, he can defer to the expert judgment of the ORO. If his decision is to 
delegate the protective action recommendation activity, it would be because that 
would be his best effort to protect the citizens of Massachusetts. Neither the 
SPMC nor the emergency planning rule anticipates that such a delegation would 
be made as a matter of mere convenience. Thus a delegation to the ORO would 
occur only when the Governor is not capable of doing otherwise. Viewed in 
that light, such cooperation for the protection of the public is not an excessive 
delegation of police power. 

The Staff's recommendation that the legal authority issue be set aside in 
favor of the "realism rule" has practical appeal. It would not necessarily affect 
the outcome of the proceeding. We found in the Partial Initial Decision of 
December 30, 1988, LBP-88-32, 28 NRC 667, that the emergency planning 
rule assumes that state and local officials prefer a planned response to an ad 
hoc one. Assuming that the Seabrook Station will someday operate, state and 
local officials will cooperate in emergency planning as soon as that course of 
action is seen by them to be the best efforts to protect their citizens. [d. at 
728-29. The possibility that a full Mode 2 response would be the "best efforts" 
response of the Massachusetts governments will be very short lived, if it is 
ever born, following any license to operate. Therefore, the Staff's proposal 
would not have a large effect upon the emergency planning or response for the 
Massachusetts communities. Nevertheless, our responsibility is to decide factual 
and legal issues where, as here, they are properly raised. We find that we can 
decide the legal issues presented, and have done so. 
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m. PROCEDURAL CONTEXT 

A. SPMC Activities Covered by This Order 

In the foregoing discussion, the Board found that the seven activities specified 
in the SPMC can be delegated to the ORO by the Governor or his designee. 
There are, however, twelve additional activities alleged by the Attorney General 
(Basis 2 to Contention 44A, Nos. 8 through 19) to be essential to the SPMC 
which also would require a delegation of Commonwealth police powers.9 In 
accepting the contention as alleged in original MAG Contention 6, the Board 
ruled that the legal authority issue is an "affirmative and permissible rebuttal 
to the 'follow-the-utility plan' presumption ••.• Mass AG recognizes that it 
has the burden of proceeding with the evidence in support of Contention 6." 
Memorandum and Order - Part I, July 22, 1988 (unpublished), at 27. 

Although the twelve additional activities have components of factual allega­
tions, they were not accompanied by any factual support, analysis, or citation 
to the SPMC. They have never been evaluated by the Board for admission as 
factual issues. The entire contention has been regarded from the beginning by 
the Applicants as a legal issue. 

Now the Attorney General treats the twelve additional activities as factual 
issues that should be treated as such in a motion for summary disposition under 
10 C.F.R. § 2.749. Attorney General's Answer at 2 n.2. _ 

Applicants respond that the twelve activities constitute a "straw man" concept 
of the SPMC, reflecting a redraft of the plan, acceptable to the Attorney General, 
which redraft first postulates a plan that would require absolute governmental 
authority, then postulates "total abdication of governmental responsibility." Ap­
plicants' Response at 18. Some of the twelve items justify Applicants' charac­
terization. For example, the allegation that the ORO needs, but does not have, 
authority to request federal assistance under the Federal Radiological Emer­
gency Response Plan (No. 11) is an absurd notion based upon the assumption 
that the Commonwealth will refuse or otherwise fail to call in a federal response. 
The proposition that the ORO must coordinate and implement the evacuation of 

9 (8) Command and control aver the emergency =ponse; (9) Con!emporancoua planning and response 10 
contingencies u they arise during an emergency; (10) Authority 10 direct and cmtmlltate and local personnel 
engaged in emergency response; (11) Authority Iorcqucat federa1a.sistanc:e PWSUint 10 the FRERP; (12) Authority 
10 communicate the views of the relevant gavemmenta 10 the public and 10 third parties; (13) Control aver 
all offJite field monitoring. umple co1lcctim. and accident .. .es.ment; (14) Power 10 make aClUal decisims 
that result in protective acUm rccommendatims for the two planning zones and for rec:nt:ry and =overy; (IS) 
Authority 10 identify arcu of danger and determine that they are area. from which the public should be excluded; 
(16) Authority 10 .ecure and protect private property during the period of an emergency; (17) Authority 10 
coonlinlte and implement the evacuation of all gavemmental buildings and facilities; (18) Power 10 exercise 
cmtrol aver individuals whose behavior during an emergency puts others at immediate risk of hann or impedes 
the implementation of protective mcasmes; and (19) Power 10 cmtml and regulate the food, milk, and water 
pathWlYS within 36 hours of an emergency_ 
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government buildings because the Commonwealth won't or can't is also absurd. 
FRERP, No. 17. Other named activities are too vague to be litigated. 

The NRC Staff entered the controversy by treating all nineteen activities 
(seven in the SPMC, twelve alleged by the Attorney General) as factual issues. 
The Board supported the Staff's discovery into what the probable response of the 
Commonwealth would be with respect to all nineteen activities. The Attorney 
General is essentially in default on this discovery issue.10 The Board is awaiting 
a report from the parties before determining whether evidentiary presumptions 
and sanctions will be imposed. Thus the factual aspects of the contention will 
be addressed outside this Order. 

As to the legal aspects, the Attorney General had a responsibility, both under 
§ 2.749 and under the order admitting the contention, to come forward with 
support for its position that, assuming the twelve additional items were essential 
to the SPMC, there V'ere special reasons why the Governor could not delegate 
those activities to the ORO. Having failed to distinguish or except the twelve 
additional allegations from the general legal issue, the Attorney General may 
not now be heard to argue that a special legal test should apply to them. 

B. Ultra Vires Activities 

The last sentence of Contention 44A aUeges: "Further, the activities them­
selves are ultra vires under the laws of New Hampshire and Massachusetts." 
Applicants assumed that this rather cryptic allegation was a reference to the fact 
that PSNH and NHY are not Massachusetts business organizations as aUeged 
under Basis C, and, therefore, did not treat the allegation separately. The At­
torney General apparently had another concept in mind, because he faults the 
Applicants for failing to address this matter "unequivocally" asserted by the 
contentions. Attorney General's Answer at 5-6. Perhaps he meant that NHY 
does not have within its own corporate charter the authority to engage in radio­
logical emergency activities. This would be a common meaning of the term, but 
it has no application here. The Attorney General has never articulated a basis 
for the statement even when called upon to do so by the motion for summary 
disposition. Therefore Applicants prevail over the Attorney General's default. 
There is no need to make the finding proposed by Applicants that the activities 
envisioned by the SPMC for the respective business entities are not ultra vires 
except in the sense that the term is understood to relate to the activities of a 
foreign corporation. 

10 Su Supplemental Answers or the Mass AO 10 NRC Su.ff', Third Set of Interrogalories and Requcats for 
Production of Document, January 17, 1989, at 7-8; Tr. IS,47S-9S, 15.571. 
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IV. ORDER 

The Applicants submitted with the motion for summary judgment, a "State­
ment of Material Facts Not in Dispute" containing five such proposals for the 
Board's consideration.l1 We have ruled above that the Applicants have prevailed 
on the legal issues raised by the legal authority contentions, at least with respect 
to the seven activities to be delegated to the ORO under the SPMC. However, 
the list of five "material facts" do not easily fit into legal holdings as subtle 
and complex as those involved in the instant motion. For example, we will not 
find that the ''police powers" of the Commonwealth without further qualification 
may be delegated. FRERP, No. 1. 

Nor can we find that the NHY -ORO is presently the delegatee of those police 
powers. Id .• No.2. The ORO probably won't be such a delegatee until there 
is a state of emergency declared and other events have transpired. And, as 
we discussed above, implementing Mode 2 of the plan is a remote possibility. 
Moreover, the evidentiary record is still a clean slate, revealing nothing about 
the ORO, its staffing, its deployment, or its technical qualifications. 

The finding proposed for the ultra vires issue needs refinement. Id .• No.3. 
The Bankruptcy item is moot. Id .• No.4. The statement that PSNH, NHY and/or 
the NHY -ORO do not have to qualify to do business in the Commonwealth is 

. too broad and absolute. Id .• No.5. 
Therefore the Board makes its own finding that there is no genuine issue to 

be hwd as to the following material facts: 
The Governor of Massachusetts or his designee, pursuant to the provi­
sions of the Massachusetts Civil Defense Act, may delegate to the New 
Hampshire Yankee Offsite Response Organization (NHY -ORO) police 
powers of the Commonwealth sufficient to implement the following pro­
visions of the Seabrook Plan for the Massachusetts Communities: 

1. Activation of the Public Alert and Notification System and broad­
cast of the EBS messages. 

2. Making recommendations for protective actions to the public. 
3. Making Ingestion Pathway Protective Action Recommendations 

to the public. 
4. Making recommendations for recovery and reentry to the public. 
5. Directing traffic and blocking roadways. 

11 (1) The police powers or !he Commonwealth or Massachusetts mlY be lawfully deleglted by lUte and/or local 
officiala \0 PSNH, NHY. Uld/or the NHY-ORO. (2) NHY·ORO is the delegatee or the police powers or the 
Commonwealth or Mlssachuseus. (3) The Ictivities envisioned ror PSNH, NHY, Uld/or the NHY·ORO are not 
ultra "iru under the Commonwealth or Massachusetts corpontim laws. (4) The actiYities contemplated by !he 
SPMC ror PSNH. NHY, and/or the NHY·ORO Ire not outside or the ordinlry course or business Ind do not, in 
Uly case, require prior IPproval or !he Bankruptcy Court. (S) PSNH, NHY, Uld/or NlIY ·ORO do not hIVe \0 
qualiCy \0 do business in the Commonwealth or Massachusetts. 

208 



6. Performing access control. 
7. Removing obstructions from roadways, including towing private 

vehicles without owner permission. 
The intent of the foregoing finding is to implement the general tenor of 

the legal rulings made by the Board in this Order. It is not intended to be 
a limitation, and the rulings above may be further applied in the evidentiary 
hearings as may be relevant and appropriate. 

It is so ordered. 

Bethesda, Maryland 
February 16, 1989 
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LONG ISLAND UGHTlNG 
COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) March 3, 1989 

On directed certification from the Appeal Board on the question of whether 
the conduct of the Intervenor Governments in the Shoreham proceeding warrants 
their dismissal from the proceeding, or some other sanction, the Commission 
concludes that the Intervenors' willful defiance of Licensing Board orders caused 
great harm and delay to Applicant's efforts to demonstrate the sufficiency of its 
emergency pIan and to the integrity of the Commission's adjudicatory process. 
Accordingly, in view of all of the circumstances, the Commission dismisses 
Suffolk County, the State of New York, and the Town of Southampton as parties 
from all pending proceedings. 

NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

In its Statement of Policy on Conduct of Licensing Proceedings, CLI·81·8, 
13 NRC 452 (1981), the Commission established a graduated scale of sanctions 
including, in severe cases of a participant's failure to meet its obligations, 
dismissal from the proceeding. 
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NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

In its Statement of Policy on Conduct of Licensing Proceedings, the Com­
mission identified the following factors to consider in deciding what sanction 
to impose: "the relative importance of the unmet obligation, its potential for 
harm to other parties or the orderly conduct· of the proceeding, whether its oc­
currence is an isolated incident or a part of a pattern of behavior, the importance 
of the safety or environmental concerns raised by the party, and all of the cir­
cumstances." 13 NRC at 454. 

NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

The Commission finds that the County's production of a detailed emergency 
plan dating back to 1983 and its announcement that it would no longer comply 
with the Board's discovery orders, both events occurring in June 1988, constitute 
a hearing in which one party controls the information to be disclosed and the 
evidence that may be produced to be so grossly unfair and biased as to amount 
to hardly any hearing at all. 

NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

The Governments' obstructionist tactics and refusal to comply with discovery 
obligations as ordered by the Board were patently unfair to the Applicant 
and effectively "stalled the proceeding in its tracks." Commonwealth Edison 
Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400, 
1417 (1982). 

NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

In determining whether sanctions should be imposed against the Intervenor 
Governments, the Commission notes that the record amply demonstrates that 
the Governments have engaged in a pattern of resistance to Board orders and 
authority. 
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NRC: POLICY STATEMENT ON CONDUCT OF LICENSING 
PROCEEDINGS (SANCTIONS) 

Taking into account all the circumstances, the Commission fashions a sanction 
that will, if possible, mitigate the harm caused by the parties' failure to fulfill 
their obligations and that will bring about improved future compliance not just 
for this case but for future cases and parties as well. 

RULES OF PRACTICE: INTERVENTION BY A STATE 

. Even though NRC regulations recognize a distinct role for state and local 
governments in NRC proceedings, the Commission has always held that all 
parties, including interested states and local governments, must strictly adhere 
to NRC requirements. Gulf States Utilities Co. (River Bend Station, Units 1 and 
2), ALAB-444, 6 NRC 760 (1977). 

DECISION 

I. INTRODUCTION 

This matter is before the Commission pursuant to our Order of November 
9, 1988, directing that the Atomic Safety and Licensing Appeal Board certify 
to us the appeals of Suffolk County, the State of New York, and the Town 
of Southampton ("Governments" or "Intervenors,,} from the Atomic Safety and 
Licensing Board's decision dismissing them from the proceeding, LBP-88-24, 
28 NRC 311 (1988). Extensive litigation has already been completed on most of 
the controverted issues raised on the application for an operating license for the 
Shoreham facility. Over the years, this litigation has involved several hundred 
hearing days, testimony from over 200 witnesses, and over 60,000 pages of 
transcript. All technical health and safety issues have been resolved in favor 
of the ApplicanL1 Long Island Lighting Company C'ULeO"} cmrently holds a 
low-power license, pursuant to 10 C.F.R. § 50.47(d), authorizing operation up 
to 5% of rated power. Only offsite emergency planning issues remain to be 
decided.2 

The case that the Commission decides today presents difficult and sensitive 
issues of law and policy. We are called upon to decide whether the conduct of 
three Intervenors in this proceeding - Suffolk County, the State of New York, 

1 LBP.83.S7. 18 NRC 445 (1983); LBp·84-45, 20 NRC 1343 (1984); LBP·85·18, 21 NRC 1637 (1985). 
2 A number of questions concerning \he adequacy of emergency planning ~ been decided in ULCO's fnor 

as weI1. LBP·85-12, 21 NRC 644 (1985). 
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and the Town of Southampton - warrants the imposition of sanctions, and 
if so, what sanction is appropriate. The ultimate sanction, dismissal from the 
proceeding, would mean the termination of the entire Shoreham formal hearing. 

The imposition of sanctions on a party is never an action to be taken lightly. 
In the first place, sanctions amount to the public censure of a party's conduct, 
and before rendering such a judgment on any party, we should be sure that 
the criticism is deserved. Where the penalty results in ending an adjudicatory 
hearing, we must be especially circumspect, for the opportunity for public 
hearings on nuclear power plant licensing is a central element of the NRC's 
governing statute, the Atomic Energy Act of 1954. Finally, there is especially 
good reason not to be precipitous in dismissing a state or local government from 
our proceedings. Though no one argues that different parties should be held to 
different standards of conduct, we cannot ignore the fact that where a state or 
local government is a party, the dismissal question touches upon federal-state 
relations that should in the ordinary course be marked by mutual cooperation 
rather than confrontation. 

But while all these factors suggest the imprudence of imposing sanctions 
lightly, an unwillingness ever to punish misconduct would be worse than 
imprudent; it would be an abdication of responsibilities owed to the parties and 
the public. For on the other side of the scale from the considerations mentioned 
above, there are also powerful reasons for levying sanctions when sanctions are 
deserved. 

There is, first of all, the obligation to take account of the rights of any 
party harmed by another party's misconducL In addition, if misconduct in 
Commission proceedings is to be deterred, it must be shown to be ultimately 
counterproductive. Last and perhaps most important, the Commission must 
ensure that it is not prevented, through a party's misconduct, from performing 
the task assigned it by Congress, that of making health and safety decisions 
about nuclear power plants. 

In the present case, we conclude with regret that the Intervenors' conduct in 
this proceeding not only permits the imposition of a heavy sanction but compels 
iL Our judgment is based on a careful review of the decision of the Atomic 
Safety and Licensing Board and the filings of the parties. Oral argument has 
also helped to illuminate further the issues in dispute. 

We emphasize that in placing sanctions on the Intervenor Governments, we 
are not penalizing them for having opposed the Shoreham plant, or for having 
refused to cooperate in developing an emergency plan for Shoreham. Our 
sanctions are not directed at the Intervenors' ends, which we assume to have 
been motivated by their view of what would be best for their citizens, but only 
at the means used to achieve those ends in our proceedings. 

As we shall describe below, those means included the willful refusal to obey 
orders of the Licensing Board in the "realism remand" proceeding, and a serious 
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failure to meet obligations to produce wiUlesses and documents in the discovery 
process. The latter is no mere procedural trifle. Rather, it is the linchpin of the 
fact-finding process, for the ability of an adjudicator to arrive at the truth depends 
on the parties' willingness to produce relevant information and wiUlesses. When 
parties refuse to meet that obligation, they cripple the adjudicators' ability to 
make sound and just decisions. 

It is worth focusing on the particular issue that brought the proceeding to 
an impasse in June 1988 and led to the imposition of sanctions. The impasse 
arose over the Intervenors' assertion that the Licensing Board had no legal 
authority to question or allow any inquiry into their claim that they would 
never plan for a radiological emergency, but would instead decide ad hoc 
what to do if an accident occurred. When the Licensing Board ordered the 
Intervenors to produce wiUlesses to be deposed as to what they would do in 
an emergency, the Intervenors declared that the Licensing Board had made it 
impossible for the proceeding to continue. Thus the proceeding came to an 
end not because Intervenors were being forced to prepare an emergency plan 
or take any other affirmative act, but rather because Intervenors insisted that 
their claimed response to an accident - unlike any other factual issue in the 
adjudication - was off limits for further inquiry. 

The purpose of an adjudicatory process should be to find truth, and all parties 
to a proceeding should be contributing to that process. Of course, parties will 
disagree as to where the truth lies. The adversary process is premised on sound 
decisions emerging from the vigorous clash of opposing views of what is correct. 
But when parties cross the line from vigorous advocacy to willful disobedience 
of licensing board orders, they disable the fact-finding process and prevent the 
truth from being ascertained. At that point, it is the duty of an adjudicator to take 
whatever action is needed to protect the integrity of the process. We believe, for 
the reasons that follow, that the point has been reached where dismissal from 
the proceeding is the only appropriate sanction. 

II. IMMEDIATE PROCEDURAL BACKGROUND 

On September 23, 1988, the OL-3 Licensing Board in the Shoreham pro­
ceeding issued its Concluding Initial Decision (CID) on Emergency Planning, 
LBP-88-24, supra.' The Board granted LILCO's motions for summary disposi-

'Tho Ccmmiaion hu used Ievenl liccming boon!. to .-.lvc cIiJcmo .eamc:n!s c:L the Shoreham operating 
1iccmina proceeding u • c:ue !DID.gem_1DOl. 4S Fed. Rea. 22,235 (1983); 51 Feci. Rea. 37,682 (19&6). The 
01.-3 Board baa jurisdiction over all mallen Jdatecl to eme;raency planning. except Cot mallen Jdatlng to the 
prelicense anqency exc::rcl.e rcquimnent, 10 c.F.R. f 50.47(b)(14), 10 C.F.R. Put SO, Appmdix E. flV.F, 
which have been usigned to the 01.-5 Uccnsin& Board. s~~ AIAB·901, 28 NRC 302, 308 (1988). The 01.-3 
Board cstablished the .ubdocket "01.-6" Cot filiIIa or papers Jdatecl to IlLCO'. request Cor .uthmization to opetate 
at 2S9f. power. 
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tion on emergency broadcast system, bus driver, and hospital evacuation issues. 
The Board found Suffolk County, the State of New York, and the Town of 
Southampton (,'Intervenors") in default of Board orders on discovery on the 
realism issue and dismissed them from the proceeding. 

Just prior to the Licensing Board's decision, on September 20, 1988, the 
Appeal Board remanded to the Licensing Board in the OL-5 docket, which had 
presided over the hearings on the 1986 Shoreham emergency planning exercise, 
any issues raised in connection with the 1988 exercise at the Shoreham facility. 
ALAB-901, 28 NRC 302 (1988). 

In an expedited response to an appeal by the Intervenors of the Licensing 
Board's CID,-the Appeal Board concluded that the OL-3 Board did not have 
the authority to dismiss Intervenors from parts of the proceeding pending 
before another Board Consequently, because issues remained to be resolved 
in the proceeding, no full-power license could yet be authorized. ALAB-902, 
28 NRC 423 (1988). The correctness of the OL-3 Board's decision on the 
merits, including whether the OL-3 Board's sanction against the Intervenors 
was appropriate, remained before the Appeal Board 

On November 9, 1988, the Commission directed that the Intervenors' appeal 
of their dismissal from the proceeding be certified to it for decision. The 
Commission stated that it would decide ''whether Governments' conduct was 
such as to warrant their dismissal from the entire proceeding4 and whether, if 
dismissal from the entire proceeding is not warranted, what other sanction, if any, 
is appropriate." Order of the Commission, l'fovember 9, 1988 (unpublished), 
at 2. 

Following the Appeal Board's vacation of the full-power license authoriza­
tion, LILCO filed a motion before the OL-3 Board for authorization of 25% 
power operation. The Board granted LILCO's motion, not on the merits, but 
because it was unopposed, as Intervenors hrut been dismissed froin proceedings 
before iL LBP-88-30, 28 NRC 644 (1988). The Board also concluded that as 
the sanction issue was now pending before the Commission, its decision should 
be referred to the Commission. In ALAB-908, the Appeal Board certified to 
the Commission, (1) the Board's authorization of the 25% license, (2) the In­
tervenors' appeal of that decision and motion for stay of that decision, and (3) 
the Appeal Board's views on whether under 10 C.F.R. § 50.57(c} the Licens­
ing Board could authorize the issuance of a 25% license as long as emergency 
planning contentions were pending before another Board. ALAB-908, 28 NRC 
626 (1988). 

4 If Ihc parties aro properly dismissed from Ihc entUc procccding. the remaining IIIUCS will be Rllolved by Ihc 
Din:ctar or Ihc Office or Nuclear Reactor Regulation like any other unc:mtel!ed matter prior 10 Jicense Issuance. 
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In considering the questions before it, the Commission has received volumi­
nous briefs from all of the parties and bas carefully considered the record before 
the Licensing Board.s 

m. DETAILED BACKGROUND 

Suffolk County, the Government most directly affected by the emergency 
planning for Shoreham, did not oppose licensing of Shoreham and withdrew 
support for emergency planning only when the plant was well under construction 
and Ln..CO, for better or for worse, had committed itself deeply to the project. 
Following the decision by Suffolk County to withdraw its support for emergency 
planning at the Shoreham facility, the Commission considered a utility-only 
emergency plan. CLI-83-13, 17 NRC 741 (1983). After LILCO submitted its 
plan for NRC consideration, Suffolk County submitted a number of contentions, 
several of which asserted that LILCO lacked the legal authority to implement 
certain features of its radiological emergency plan, including the authority to 
control traffic and to inform the public. In August 1984, Ln..CO filed a Motion 
for Summary Disposition on the legal authority contentions, arguing, among 
another things, that even if LILCO lacked legal authority, the State and the 
County would respond in a real emergency either by implementing the plan 
themselves or by deputizing LILCO personnel to implement the plan. The 
Licensing Board denied the motion, finding, in part, that even assuming an 
emergency response by the State and County, there was no assurance that the 
response would be other than ad hoc and uncoordinated with LILCO's actions. 
LBP-85-12, 21 NRC 644 (1985), af/'d. ALAB-818, 22 NRC 651 (1985). 

In CLI-86-13, 24 NRC 22 (1986), we directed the Licensing Board to evaluate 
the adequacy of the Ln..CO emergency plan assuming that the State and County 
would exercise their best efforts to respond in the event of an accident and 
that such response would involve the use of the Ln..CO plan as the best source 
for emergency planning information and options since it was superior to no 
pIan at all. With these assumptions the Board was directed to develop a record 
regarding the adequacy of the Ln..CO plan assuming a best-efforts government 
response. 

5 The Intervenors have argued that by taking review of their appeals of the Licensing Baud', decision 
dismissing them from the proceeding, the Commission has IOnIchow violated the mtcrvcnors' due process rights. 
Govemmenu' Motion for Revcul of Commission Order of Navanber 9, 1988, dated Navanber 23, 1988. Thi. 
is • frivolous argument. The Ccmmi.ssion clccision to ~ certification of this matter to it for review is explicitly 
permitted by our Rules of Practice. 10 c.F.R. §2.78S(d). The Navanber 9 Order aeated no new issues for 
decision. The Intervenors were afforded. hearing on the only disputed CaClUll matters which form the basil of 
this clccision. See Tr. 20,944 .f 6eq. (July 11, 12, 14, and 19, 1988). Our decision tclies exclusively on sworn 
testimony before the Licensing Baud and matter! of record in this pmoeeding. Mmeover, the Intem:non have 
been given every opportunity to prac:nt their ease through extensive briefs and oral argument. Sec unpublished 
Commissbt Orden, elated December 16, 1988, December 22, 1988, and January 24,1989. 
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Following the Commission's remand, LILCO filed its second motion for 
summary disposition of the legal authority contentions. On September 17, 1987, 
the Licensing Board denied Lll.CO's motion. LBP-87-26, 26 NRC 201, 'l27 
(1987). But the Board went on to state that, while Intervenors' response was 
sufficient to defeat the motion, "[w]e expect that in connection with the remand 
hearing where the Commission requires that it be established what the State and 
County response would be, Intervenors will be fully forthcoming so that the 
facts will be developed." 26 NRC at 216. 

On November 3, 1987, the realism principle stated in CU-86-13 was codified, 
in somewhat modified form, through amendment of 10 C.F.R. § 50.47(c)(1). 52 
Fed. Reg. 42,078. The rule embodies a presumption that governments will 
use the utility plan as the best source of guidance to respond to an emergency 
in the absence of a state or local plan. The presumption may be rebutted by 
"for example, a good faith and timely proffer of an adequate and feasible state 
and/or local radiological emergency plan that would in fact be relied upon in a 
radiological emergency." 10 C.F.R. § 50.47(c)(I)(iii)(B). This rule was upheld 
by the U.S. Court of Appeals for the First Circuit after challenge by Suffolk 
County and others. Massachusetts v. United States, 856 F.2d 378 (1st Cir. 1988). 

On December 18, 1987, LILCO again moved for summary disposition of the 
realism contentions on the basis of the assumption embodied in the new rule, 
10 C.P.R. § 50.47(c)(I). The Board again denied summary disposition of the 
realism contentions because LILCO had not established the adequacy of its plan 
assuming a best-efforts government response.«5 But the Board also held that the 
Intervenors' case on the merits must include positive statements of the projected 
behavior of the governments. "A determination to respond ad hoc would be 
acceptable only if accompanied by specification of the resources available for 
such a response, and the actions such a response could entail including the time 
factors involved." Order at 4. The Board's Order also put the parties on notice 
that under the regulation it was bound to determine the adequacy of the best­
efforts response by state and local governments and that the parties were equally 
bound to supply the information necessary to make that determination if they 
wanted their views to be heard. [d. The Board expanded its rulings in a written 
opinion issued April 8, 1988. LBP-88-9, 27 NRC 355 (1988). 

On March 10, 1988, the Board issued an order establishing the final dates 
for the discovery period and a hearing schedule for the remaining issues in 
the proceeding. The discovery period was to end April 15. On March 9, 
1988, Lll.CO had filed interrogatories seeking information about Intervenors' 
testimony and witnesses. Its Second Set of Interrogatories, filed on March 

«5 ConJirmatozy Mcmonndum and Order (Ru1ing at IlLCO'. Motims fot Summuy DiJposiIion of Cattcntions 
1.2, 4, S, 6,7,8, and 10, and Baud Guidance at Issues for Liligatiat), February 29,1988 (unpublished). In !he 
February 29, 1988 Order, !he Baud lIsa Issued guidance at further litigation of the rcaIism conta1Iions. 
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24, 1988, sought information from the Intervenors on the nature and adequacy 
of a County and State response to a Shoreham emergency not involving the 
LILCO plan. The interrogatories sought copies of all plans and procedures for 
responding to emergencies, radiological or nonradiological, affecting Suffolk 
County and plans and procedures that New York State would use in responding 
to radiological emergencies at other nuclear facilities with EPZs within New 
York State. The State and County responded to the first set of interrogatories on 
March 23, stating that they had not identified any witnesses. On April 5, 1988, 
LILCO noticed depositions for six County employees and five State employees.' 
In response to Intervenors' request. the Board twice extended discovery, ordering 
Intervenors to complete depositions by April 29 and to respond to interrogatories. 

In responses to LILCO's interrogatories, filed on April 20 and 22, 1988, 
Intervenors objected to most of the document and information requests, asserting 
that plans or resources for nonradiological emergencies or for other nuclear 
facilities were irrelevant. 

On April I, 1988, LILCO filed its prima facie case on the legal authority 
issues. On April 13, Intervenors filed an Objection to the Board's February 29 
and April 8 Orders and an offer of proof of testimony.' The Intervenors objected 
to the Board's rulings as erroneously interpreting § 50.47(c)(I) and precluding 
relevant testimony by the Governments' witnesses. The County's proffered 
testimony stated. essentially, that they could not lawfully implement or use 
LILCO's plan or delegate legal -authority to LILCO; they would not cooperate 
with LILCO or use its plan because they have found it unworkable and LILCO 
incompetent. Moreover, it would be "unproductive to engage in make-believe 
by pretending how the County would act under the hypothetical circumstances 
of an accident at Shoreham after the plant were somehow licensed by the NRC." 
Testimony of P. Halpin at 8. Nor did Mr. Halpin know what resources would 
be available to respond to a Shoreham emergency. [d. In testimony on behalf 
of the State of New York. Dr. Axelrod stated that he could not speculate on 
what resources might be available in the hypothetical situation that Shoreham 
were licensed. Testimony at 4. 

LILCO conducted depositions of several panels of State and County rep­
resentatives and the two designated witnesses, County Executive Halpin and 
Dr. Axelrod, Chairman of the New York State Disaster Preparedness Commis­
sion, between April 19 and April 29. Intervenors terminated the depositions of 

'By letter to counsel for LILCO. dated Aprll14. 1988. and letter to Ihe Licensing Boud. dated AprlllS. 1988. 
Intervenors sought to cancc::1. U wmeccssary. an deposititm other !han those far their two proffered witnesses. 
Dr. Axelrod and Mr. Halpin. Tho County did not produc:o tho DU=tor of EmergCIICY Preparodness (Regan) until 
tho July discoYcry abuse hearing and never did produc:o Ihe County Health Cmunissioner (Dr. Hurls). 
8 The Int.crvcnors c:boso not to filo a motim far reconsideration bccaUlO they bollevod that in view of Ihe many 

filings already made on tho IUbject of Ihe mle. IUch a motim would be futi1e. Governmentl' Objection to Portions 
of Februuy 29 and April 8 Orders in tho Roalism Remand and Offer of Proof. Aprll13, 1988. at 12. 
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Mr. Halpin and Dr. Axelrod after permitting only 2 hours of questioning and 
engaging in a pattern of objections and interruptions "designed to impede the 
discovery process."' The depositions of the Assistant to the County Executive 
(petrone), County Assistant Police Chief (Roberts), and the State REPG panel 
(Papile, Czech, and Baranski) were also peremptorily terminated. Deponents 
were generally unresponsive to questions concerning Intervenors' response to a 
radiological emergency at Shoreham, were unfamiliar with County general dis­
aster plans with any applicability to Shoreham, or refused to "speculate" about 
a response to a Shoreham emergency. 

LILCO filed a motion on May 2d describing Intervenors' obstructionist 
behavior during depositions and requesting either dismissal of the realism 
contentions or an order to compel discovery. At the prehearing conference on 
May 10, the Board ordered the depositions of Halpin and Axelrod reopened, 
characterizing Intervenor counsels' conduct during the depositions "to be almost 
a deliberate obstruction effort of the discovery process." 'fro 19,381. The Board 
also ruled that all emergency plans in New York State including plans of the 
State and subsidiary governments such as Suffolk County were relevant to the 
proceeding. 'fro 19,381-82. 

On May 26th, the Board issued a bench ruling on Applicant's motion to 
compel discovery. It ordered depositions continued for witnesses identified 
by LILCO in its May 2d filing and again ordered responses to LILCO's 
interrogatories. 'fro 20,432-36. The Board declined to reconsider its previous 
rulings interpreting the new rule and denied as premature the motions to dismiss 
the realism contentions on the basis of Intervenors' evidentiary defaulL 

On May 25, 1988, the County produced to LILCO, as part of the discovery 
ordered by the Board on May 10th, a document that had a dramatic impact on the 
course of the proceeding. The document, approximately 760 pages long, was 
entitled the Suffolk County Emergency Operations Plan ("SCEOP"). Counsel 
for LILCO served the plan on the Board and other parties on May 27th during 
the hearing on other remand issues. The document consisted of a Basic Plan and 
a series of Annexes which described responsibilities and procedures of various 
governmental sectors such as police, fire and rescue, and social services in the 
event of emergencies. After reviewing the materials briefly, the Board indicated 
that it viewed the sudden appearance of this information very seriously, in light 
of previous responses by Intervenor representatives during depositions indicating 
lack of knowledge of plans like this. The Board again ordered Intervenors to 
respond to interrogatories and to arrange depositions requested by LILCO and 
directed the Intervenors to file by June 1 a paper describing the SCEOP and 

, Mc:monndum and Order (On Board Ru1ing on Various Motions Relating to Pending Realism Issues). IW1c 21. 
1988 (unpublished), at 8. Counsel objected to about every thlrd question to Mr. Halpin; comsel objections appear 
on 42 or 108 pages or Dr. Axelrod', deposition. 
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why it had not been provided previously.1\'. 20,549-50. After reviewing those 
filings, on June 3, the Board directed that any discovery, interrogatories, and 
depositions of persons identified by the Applicant be concluded by June 20th. 
1\'.20,835-36, 20,840-41. 

On June 9, 1988, the Intervenors filed a "Notice That the Board Has Precluded 
Continuation of the CLI-86-13 Remand." They asserted that the proceeding 
"cannot continue" because the Board's interpretation of the new rule in its 
February 29th and April 8th Orders had framed the litigation in such a way 
as to compel testimony "contrary to their lawful sovereign decisions and has 
directed wasteful discovery into irrelevant matters." Notice at 1. They stated 
that they have lawfully declared that they will not use LILCO's plan (thus, 
rebutting the presumption of the rule) or interface with LILCO; consequently, 
"no rationale can justify any inquiry whatsoever. • • into a point of fact that 
has been categorically ruled out of the realm of possibility." [d. at 5. 

At a teleconference on June 10th, previously scheduled to deal with discovery 
disputes, the Board questioned Intervenors on the Notice and confirmed that the 
Notice meant that the Intervenors were not going to comply with Board orders 
on discovery.1\'. 20,852, 20,860-61. The Board stated that it would take action 
to impose appropriate sanctions against Intervenors.1\'. 20,862. But in any 
event, it was retaining jurisdiction over the discovery issues surrounding the 
production of the SCEOP.l0 

Between July 11 and 19, 1988, the Board conducted an inquiry on the 
production of emergency plans, whether they should have been produced earlier 
and the circumstances of nonproduction. The Board heard testimony from twelve 
witnesses. The Board found that the SCEOP had existed in essentially its present 
form since 1983. While the County maintained that the SCEOP was produced 
in 1982-1983, it had no records to establish that it was produced then or at any 
time prior to 1988 nor witnesses who could remember specifically that it was 
produced. LILCO had detailed discovery records which showed that it received 
about 160 pages of the SCEOP in several different submittals in 1982-1983. 
The Board concluded that the SCEOP should have been provided in response to 
discovery requests in 1982-1983; those sections added or updated after 198311 

should have been provided under Intervenors' duty to amend prior discovery 
responses, 10 C.P.R. § 2.740; however, a number of existing sections of the 
SCEOP were not produced prior to 1988. 

10 In a teleconference on June 17, 1988, the Boud con/irmcd that the Boud had dec:idecl DDt to proceed further 
with the realism c:ootcntions, but had Dot yet clctc:rmined the bois en whidt they would be disposed of. During 
a teleccnfercnce en June 24, In response to a request by Ln.CO, the Boud Inclicated that it W<lUld ccnsider 
dismissing the lntt:rvenoD ftan the proceeding. Tr. 20,923. 
11 &6, 6.,., list of pages added or updated after 1983, Ln.CQ'. Supplement to its June IS Brief' on Discovc:ry 
Sanc:tims In Light or Subsequent Developmen1l,lu1y 26, 1988, at 26 u.2O. 
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On September 23, the Licensing Board issued its decision dismissing Inter­
venors from the proceeding. The Board concluded that the Intervenors' refusal 
to comply with Board orders was an act of willful disobedience which consti­
tuted bad faith. It found Intervenors' position, that the Board's orders coerced 
actions legally precluded, totally unacceptable. It noted that it had ruled that the 
realism contentions would not be dismissed due to Intervenors' failure to pro­
duce some evidence of an emergency plan. Neither its rulings nor the new rule 
10 C.F.R. § 50.47(c)(I) could compel Intervenors to develop a particular plan. 
But the Applicant was entitled to explore through discovery the extent to which 
Intervenors had resources available and would respond in an emergency. Dis­
covery became particularly important after the SCEOP was provided in light of 
previous uniform interrogatory replies that any State or County response would 
be speculative. 

The Board viewed Intervenors' actions as the culmination of a pattern of 
conduct designed to prevent resolution of contentions regarding the adequacy of 
LILCO's emergency plan. The Intervenors created the situation that made the 
realism contentions important, but then refused to contribute to their resolution. 
They persistently relied on statements of noncooperation and policy statements 
that an adequate emergency plan was not possible in the face of NRC statements 
and federnl case law that the adequacy of emergency planning is NRC's 
jurisdictional responsibility. 

In evaluating all the circumstances surrounding Intervenors' actions, in an 
effort to tailor sanctions to mitigate the harm caused by their failure to comply 
with discovery obligations, the Board found no mitigating factors in the sequence 
of events leading up to its decision. No protective orders were sought, no 
advance warning was provided, and no subsequent offer of compliance was 
made beyond the unacceptable proffer of the two witnessesP The Board also 
concluded that the failure to produce the SCEOP earlier resulted in three LILCO 
summary disposition motions being decided on an unnecessarily incomplete 
record. LBP-88-24, supra, 28 NRC at 374-75. 

The Board rejected dismissal of contentions as an adequate sanction both 
because of the above actions tainting the adjudicatory process itself and because 
a prior finding of default and dismissal of sanctions did not deter the current 
conducL 13 Examining the actions, omissions, and consequences cited, the Board 
found a "sustained and willful strategy of disobedience and disrespect for the 
Commission's adjudicatory processes." 28 NRC at 376. Having created the 
situation that gave rise to the realism contentions, fair practice on the part of 
Intervenors was of critical importance. And although the disobedience was 
narrowly and selectively applied, it had a significant impact on the factual inquiry 

12 The Boud also nOled that Intervenors refused to permit discovery by ULCO on the EBS IsIU11. 
13 Lo"1 IslaNl U,ltti", Co. (Shardwn Nuclear Power Statim, Unit I), lBP·82·115, 16 NRC 1923, 1935 (1982). 
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into the adequacy of the Lll.CO plan. The Board concluded that the sanction 
of dismissal was the only appropriate remedy. 

Judge Shon dissented from the Board's decision on sanctions. He would have 
dismissed the legal authority contentions but not the parties from the proceeding. 
While he found Intervenors' June 9 Notice objectionable, and their "steadfast 
reluctance" to disclose the SCEOP "clearly untenable after the issuance of CLI-
86-13," he was unwilling to conclude that Intervenors had acted in bad faith. 
28 NRC at 389-90. 

IV. COMMISSION DECISION 

A. Commission Policy on Sanctions 

In our Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8, 
13 NRC 452 (1981), we established a graduated scale of sanctions including, 
in severe cases of a participant's failure to meet its obligations, dismissal from 
the proceeding. We identified the following factors to consider in deciding what 
sanction to impose: 

the rel.ative importance of the unmet obligation. its potential for harm to other parties or the 
orderly conduct of the proceeding, whether its occurrence is an isolated incident or a part of 
a pattern of behavior, the importance of the safety or environmental concerns raised by the 
party, and all of the circumstanceS. 

13 NRC at 454. Sanctions were to be tailored if possible to mitigate the harm 
caused by the conduct and to bring about improved future compliance. We also 
made clear in our Statement of Policy that U[f]aimess to all involved in NRC's 
adjudicatory procedures requires that every participant fulfill the obligations 
imposed by and in accordance with applicable law and Commission regulations." 
[d. 

B. Applications of the Sanctions Policy to Shoreham 

1. The Imporlance of the Unmet Obligations and the Concerns Raised 

As should be clear from the background, the discovery sought from Inter­
venors went to the very heart of the remaining matters to be decided on Shore­
ham. After years of litigation, both before the Commission and in the courts, 
the critical issues remaining to be resolved for a final decision on Lll.CO's 
operating license application boiled down to these: Would the Governments, 
especially Suffolk County, genernlly follow the utility plan if Shoreham were 
to go into operation and an accident were to occur, or would the Governments 
respond' in some manner other than in a completely ad hoc way which had been 
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dismiSsed previously as illogical and contrary to the safety of the citizens of 
Long Island; and, whatever the response anticipated, did the Governments have 
the resources and knowledge to implement the response in a reasonable fashion? 
After numerous filings and extensive argument before the Commission and its 
adjudicatory boards and the courts, the Intervenors finally reached the point last 
June when simple denials of cooperation and protestations of ignorance about 
what would happen if an accident were to occur would no longer hinder or 
delay a decision. Officials in responsible positions were to be put to the test in 
examination on depositions, and interrogatories had to be answered. 

At this critical juncture two extraordinary events occurred. First, a detailed 
county emergency plan dating back to 1983 was produced. More timely 
production of this plan would have dramatically altered the proceeding. Not 
only would the Governments' protestations of lack of knowledge about how 
they would in fact respond in the event of an emergency at Shoreham have been 
severely undercut, but the development and evaluation of LILCO's own utility 
plan would have been materially- assisted. Second, Intervenors told the Board 
that they would no longer comply with its orders but would instead themselves 
decide what witnesses and information would be produced. Needless to say, 
a hearing in which one party controls the information to be disclosed and the 
evidence that may be produced is so grossly unfair and biased as to amount to 
hardly any hearing at all. 

2. Harm to the Other Parties and the Proceeding 

Obstructionist tactics and refusal to comply with discovery obligations as 
ordered by the Board on May 26 and June 3, 1988, were patently unfair to the 
Applicant and effectively "stalled the proceeding in its tracks." Commonwealth 
Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-678, 15 
NRC 1400, 1417 (1982). Our decision in CLI-86-13, the statements supporting 
adoption of the amendments to § 50.47(c)(I) and several Licensing Board rulings 
made it clear that one of the critical issues in litigating the realism contentions 
was what the Governments would do in the event of a radiological emergency at 
Shoreham. LILCO was entitled to pursue through discovery what the response 
capabilities and intentions of the Governments would be in order to establish the 
sufficiency under § 50.47(c)(I) of an emergency response based on the LILCO 
offsite plan and LERO resources. Following the County's submission of the 
SCEOP, in the words of the Licensing Board, "[t]he importance of discovery in 
l?eing able to plumb the ramifications of the County EOP with State and County 
officials, in light of previous uniform discovery replies that any State and County 
response would be 'speculative,' cannot be overestimated." LBP-88-24, supra, 
28 NRC at 365. 
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The Board rejected Intervenors' argument that Board orders required them 
to take actions that are legally precluded or are an impossibility. We reject it 
alsO.14 The Board's orders did not compel any particular response to discovery.15 
What the Board ordered was discovery to permit other parties to probe the 
basis of their statements and test the veracity of their statements of what they 
would or would not do, particularly in light of the SCEOP, in the event of a 
Shoreham emergency. But Intervenors refused to comply. Once a Board issues 
an order compelling discovery, the party to whom it is directed has no option 
but to comply with discovery or seek a protective order. Intervenors did neither. 
Instead, they refused to comply or even to continue with the proceeding. As the 
Appeal Board noted many years ago, 

American jurisprudence has long passed the point where a party - particularly one 
represented by experienced counsel - may refuse to participate in a case because the 
presiding official ruled in a manner it did not like. There are appropriate ways of preselVing 
objections to such rulings; going home is not one of them. 

Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), 
ALAB-224, 8 AEC 244, 251 (1974). 

3. Pattern of Conduct 

We have examined the record of this proceeding to assess whether the 
actions of Intervenors are part of a pattern of behavior to delay or divert the 
proceeding. The record amply demonstrates that Suffolk County has engaged in 
a pattern of resistance to Board orders. During an earlier phase of the Shoreham 
proceeding, Suffolk County refused to' comply with a Board order requiring 
public prehearing depositions on emergency planning contentions. Then as now 
the County contended that the Board ruling was illegal and refused to participate 
further in the malter. The Board dismissed their contentions as sanction for their 
conduct. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), 
LBP-82-115, 16 NRC 1923, 1935-36 (1982), aff'd, ALAB-788, 20 NRC 1102 
(1984), In 1983, the same Licensing Board issued a decision on other emergency 
planning contentions that suggests that its 1982 sanctions had brought no change 
in Suffolk County's conduct. The Board declared: ''The difficulty of our task, 

14 Intervenors rest Iheir argument on county Resolutions Ihat Ihe County will not expend resources to test or 
implement an emergency response plan for !he Shoreham facility. But Ihey cite no law Ihat prohibits disclosure of 
inIonnation at possible emergency responses or on resources available to rcspatd in !he event of an emergency. 
In any event, such county law cannot interfere wilh Ihe NRC', jurisdiction to carry out fact·finding necessary to 
determine matters materill. to licensing a power plant. s~, ULCO v. SuffolJ: COIUllJ, 628 F. Supp. 654, 664-66 
ff-D.N.y. 1986). 
5 Memorandum and Ordet (On Board Ruling of Various Motions Relating to Realism Issues), lune 21, 1988, 

at 6. 
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trying to be objective in consideration of each of the parties' submissions, is 
further compounded by the County's misrepresentation of the complete record­
by omission, selective citations and distortion of recorded testimony." LBP-83-
57, 18 NRC 445, 579 (1983). At another point, the Licensing Board commented, 
"[t]he County's misreading of the record in this instance can only be viewed as 
being intentional •••• " 18 NRC at 515. 

The County's failure to produce the Emergency Operations Plan in a timely 
manner is even more serious. The question of County plans to respond to 
emergencies, including nonnuclear ones, has been an issue in this proceeding 
since 1982.16 It has continued as an issue in this proceeding since that time and 
has been the central one since our remand in CLI-86-13. Yet the Board found 
that a number of existing sections of the County's SCEOP were not produced 
until May 1988. The County acknowledges that the Government's emergency 
planning information was requested in 1982 and 1983 and should have been 
produced then. The County maintains that it did provide its plans in response 
to discovery in the 1982-1983 period. But that argument only gets them so 
far. If they did submit the SCEOP earlier, then they had a duty to amend their 
responses as parts of the plan were added or updated. 10 C.F.R. § 2.740(e}. 
Had they done so, LILCO, the Staff, and the Board would have been alerted 
to the fact that the underlying document was not in their possession. LILCO 
has consistently sought to have Intervenors' resources that could be used to 
respond to an emergency disclosed. Three summary disposition motions by 
LILCO have been rejected because no evidence was presented to show what 
the Governments' response in an emergency would be. The County's failure 
to submit the plan, or additions or updates, clearly affected the basis for the 
decisions on the summary disposition motions. 

In April and May 1988 the County resisted providing any but their own des­
ignated witness for deposition and obstructed LILCO's questioning of witnesses 
during depoSitions. Finally, when ordered by the Board to provide witnesses 
for deposition following disclosure of the SCEOP, the County filed the June 9 
Notice refusing to continue with discovery, or even with the proceeding itself 
which was being conducted at great expense to all of the parties largely at the 
County's own insistence. 

The State of New York engaged in similar tactics during the remand proceed­
ing. Despite the identification by the Board of the relevance of emergency plans 
in other areas or at other New York State nuclear facilities as one of the material 
issues to be heard, the State resisted providing any information on other plans in 

16Preheuing Conf=nce Order (Phase I-Emergency PIanning).luly Zl,1982, at :13·24. 
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both depositions and responses to interrogatoriesP The State attempted unilat­
erally to limit deposition discovery to their designated witness.11 When directed 
by the Board to proceed with all noticed depositions19 counsel for the State of 
New York unjustifiably obstructed questioning of witnesses and the witnesses, 
often cued by counsel, were generally nonresponsive regarding information on 
the means by which the State would respond to a radiological emergency at 
Shoreham.2O Despite repeated orders from the Board on May 10, May 26, and 
June 3, State witnesses were not made available for deposition. Instead, on 
June 9 the State along with Suffolk County, and the Town of Southampton sub­
mitted their notice to the Board that the proceeding could not continue. While 
the Town of Southampton had not responded separately to any interrogatories, 
identified any witnesses of their own, or been subject to deposition discovery, 
they nevertheless declared on June 9 along with the other Intervenors that the 
proceeding could not continue. 

4. The Governments' New Position on Appeal 

The Governments have now argued before the Commission that the June 9th 
Notice was merely a good-faith attempt to obtain appellate review of the Li­
censing Board's February 29th and April 8th decisions interpreting § S0.47(c)(1). 
They assert that the Board refused to rule on their offer of proof or to issue a 
final ruling dismissing the legal authority contentions. Thus the only way they 
could obtain appellate review was to refuse to comply with the discovery order.Zl 
But this is nothing more than an effort at rationalization after the fact First of 
all, as Intervenors acknowledged during oral argument, refusal to comply with 
the Board's order was not the only way Intervenors could obtain appellate re­
view of the Board's rulings. The ordinary and proper response in the face of 
disagreement with a Board decision is to abide by the Board's order and seek re­
lief on appeal. In addition, under Commission practice, interlocutory review of 
Licensing Board rulings may be sought through a motion for directed certifica­
tion pursuant to 10 C.P.R. §§ 2.718(i) and 2.78S(b)(1), where the Board ruling, 

17 In discovery nilings mother emerJency planning conImlicns. licensing Boards had consistently ruled that 
wonnation m otherp1ants in New Yorlt _. tdcvanl. Su, •. , .• Memorandum and Order (Ruling m Oov...rnmcnlS' 
Moticn to Strike Portions of ULCO'a Testimony on the Suitability of Reception Ccn!en) at 8 (May 7, 1987); 
Memorandum and Order (Ruling m ULCO·. March 18, 1987 Motim to Compel) It 4 (Much 25, 1987); 
Memorandum Memorializing Ruling on Motion to Canpel Response to ULCO'. In!crrogatories and to Produce 
Documents (Muth 17, 1987); Memorandum and Order (Ruling m llLCO'. Motions to Compel New Yorlt State 
to Answer ULCO'. Fmt Set of Interrogatories and for a Protective Order) at 5-6 (December 19, 1986) (all 
unpublished). 
18 S •• note 7, 1IIp1'tl. 

19 Confirmatory Memorandum and Order, dated April 12, 1988, and Cmlinnatory Memorandum and Order, April 
18,1988. 
20 Su, •. ,., Deposition of David Axelrod, April 22, 1988, at 6.5-76, 93·107. 
ZI Govemmcnts' Reply Brief m Iuue Identified in Commissicn'. November 9 Order, Januuy 3,1989, It 13·14. 
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absent immediate appellate review, threatens a party with serious irreparable 
impact or affects the structure of the proceeding in a pervasive or unusual man­
ner. Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), 
ALAB-271, 1 NRC 478 (1975); Houston Lighting & Power Co. (South Texas 
Project, Units 1 and 2), ALAB-637, 13 NRC 367 (1981). Secondly, nowhere 
in the text of the Notice or in the transcript of the teleconference on June 10 
in which the parties discussed the Notice is there an indication that Intervenors 
were merely trying to obtain an expedited appeal of the Board's earlier rulings. 
As the Board indicated in its decision, it received no advance warning that In­
tervenors did not intend to comply with the discovery; no protective orders were 
sought.21 Rather, Intervenors waited for 2 months after issuance of the second 
order which they allege infringed on their "sovereign rights," until after the ap­
pearance of the Suffolk County Emergency Plan and the onset of discovery into 
its significance, and until the eve of litigation of the realism contentions, before 
taking any action that could conceivably lead to appellate review of the rulings. 
The Intervenors' pleadings before us cannot alter history. 

Intervenors make the further argument that their defiance of the Licensing 
Board's discovery orders was appropriate because the Board, in a misinterpre­
tation of the Commission's new emergency planning rule, was attempting "to 
compel the Governments to submit an 'adequate and feasible plan' that they 
would follow, or to agree to implement either the LILCO Plan or some other 
plan." Governments' October 27, 1988 Brief at 11 n.29. This argument fails 
on several counts, factual and legal. First, the Licensing Board was not seek­
ing to compel the Governments to submit 'a plan. Rather, it was saying that 
in accordance with the rule'_~ presumption (a presumption upheld by the First 
Circuit Court of Appeals), it would rule that the Governments would follow 
LILCO's plan in an emergency unless the Governments offered evidence that 
they would follow a different but adequ:tte and feasible plan or offered other' 
evidence of like kind.13 What the Licensing Board was not prepared to accept 
was the Governments' assertion that they had no idea what they might do in an 
emergency, and that any attempt to pursue the issue was improper. 

We do not view the Licensing Board's approach as contrary to the letter or 
spirit of the 1987 emergency planning rule, though we need not reach that issue 
today. Even if the Licensing Board's interpretation had been in error, however, 
there would have been no justification for the Intervenors' refusal to comply 

2lLBP.SS.2A.supra,28 NRC at 368. 
23 Confirmatory Memorandum and Order (Ru1ing en llLCO', Motima far Swnmuy Disposition of CartentiOlll 
1.2, 4, S. 6, 7, 8, and 10. and Board Guidance on Issues for Liligation), Fcbmuy 29, 1988, at 2. In ita wrlucn 
opinien expanding at thee JUlinga the Board ,tlted "the Commillion had no inImt to have ,pecified in complex 
dc:uil what n:spmaive meuurea a natparticipaUng government -ltIte or loca1- will provide in an emergency. 
However, whatever memues are planned, the Commissiat', ru1ea do noquire that that plan be produced and 
evaluated for adequacy." LBP.S8-9, 'J:1 NRC 35S, 369 (1988). 
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with discovery. All that was being sought in discovery was information. If the 
Intervenors truly had no plans to respond to a radiological emergency, all the 
documents and all the deposition testimony LILCO might obtain would simply 
have reinforced the Intervenors' position. If questions asked in depositions 
turned out to be pointless, because they sought information about nonexistent 
planning, it is difficult to see how the mere taking of depositions could have 
harmed the Intervenors. 

In sum, there was no excuse for the Intervenors to arrogate to themselves the 
right to interpret the Commission's rules and to determine what discovery was 
or was not irrelevant. There were avenues for seeking review of decisions with 
which they disagreed; they chose not to use them. The Licensing Board's rulings 
placed them under no compulsion other than to provide truthful information. 
This obligation, which rests on every participant in an administrative or judicial 
proceeding, they were unwilling to meet. 

Intervenors would also dissuade us from dismissing them from the proceeding 
because a pattern· of misconduct has not been established for all of them, 
particularly the Town of Southampton. While it is true that no depositions were 
sought from the Town, it chose to sign the June 9th Notice declaring that the 
proceeding could not continue under the circumstances prescribed by the Board. 
We regard that prospective refusal to comply with the Board's authority to be 
as much an act of willful disobedience as the additional refusal by the other two 
parties to comply with Board-ordered discovery. Moreover, given the lack of 
separate contribution by the Town on the issues before the Board, we find that 
the participation in the June 9th Notice outweighs the other factors that might 
counter a decision to dismiss. 

The Intervenors also assert that dismissal is unjustified because, they have 
committed no sanctionable conduct in other proceedings; to the contrary, they 
say that during 7 years of litigation, they have made significant contributions to 
the Shoreham proceeding and to the safety of the Shoreham plant2.4 They point, 
for example, to their pursuit of diesel generator safety issues, the applicability 
of General Design Criterion 17, 10 C.F.R. Part SO, Appendix A, to low-power 
operation, as well as a number of emergency planning issues, such as the failure 
of LILCO's 1986 exercise to comply with regulatory requirements for a fuII­
participation exercise. It is true that the Intervenors have on occasion made 
a useful contribution. But this is not to say that the sum of their actions 
related to the Shoreham licensing controversy has necessarily been positive. 
For example, in 1986, a new law took effect in Suffolk County, enacted only 
weeks after the Federal Emergency Management Agency announced, over the 
objections of Suffolk County and New York State, that LILCO's emergency 

24 Su Govc:mmcnls' Reply Brief on ISluc Identified in Commission', November 9 Order. January 3. 1989. at 
32-3S. 
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plan would be tested in February 1986.2.:1 The February 1986 exercise, required 
by NRC regulations, was designed to test the adequacy of the emergency plan 
by simulating the responses of LILCO personnel and responsible officials. In 
view of the refusal of state and local officials to participate, their roles were 
to be played by federal and utility personnel. The new law made it a crime, 
punishable by a year in prison and a fine of $1000, "for any person to conduct 
or participate in any test or exercise of any response to a natural or man-made 
emergency situation if that test or exercise includes as part thereof that the roles 
or governmental functions of any Suffolk County officials will be performed 
or simulated [without County approvalJ."26 In short, compliance with a federal 
regulation had been made a local crime. 

LILCO immediately sought a preliminary injunction, and on February 10, 
1986, the U.S. District Court for the Eastern District of New York struck down 
the law as an unconstitutional interference with a preempted federal area. The 
court commented that "there is hardly any more effective way to interfere with an 
activity than to arrest the participants and subject them to criminal prosecution." 
LlLCO v. County of Suffolk, 628 F. Supp. 654, 665 (E.DN.Y. 1986). The court 
described the law's effect: "In sum, if the enforcement or specter of Local 
Law 2-86 prevents LILCO from participating in the test, then Suffolk County 
will have impeded the NRC's fact gathering and licensing authority under the 
Atomic Energy Act." [d. Finally, in words that are directly applicable to the 
issue before us today, the court declared: 

States and localities are not required to develop emergency evacuation plans and a refusal 
to do so can be based on any reason or no reason. It is quite another mauer, however, for 
a local govenunent affirmatively to obstruct the information gathering process of the NRC 
for a reason that lies within the NRC's congressionally-mandated sphere of authority.27 

Whatever Intervenors' contributions to this proceeding may have been, the 
fact remains that on the central issues left to be resolved in this proceeding, 
Intervenors have refused to comply with Board-ordered discovery as detailed 
above. Significantly, Intervenors did not indicate in either their pleadings or oral 
argument that they regretted their conduct or would refrain from such conduct 
in the future. As the Licensing Board stated, "Intervenors created the situation 
that gave rise to the realism contentions, which were sufficient in themselves to 

2.:1 An earlier test of the ULCO plan bad been .cheduled for Fcbnwy 1985, but was c:ancelled after Suffolk 
County, New York State, and the Town of Southamptal obtained a declaratory judgment that ULCO lacked the 
legal authority to conduct the test, because as a private canpany it could not perl"orm public functions traditionally 
reserved to state and local. governments. Cuomo 11. ULCO, No. 84-4615 (N.Y. Sup. Ct. Suffolk Cty. Feb. 20, 
1985). The Commission aubscqucntly decided that ULCO should be permitted to test th05C parts of the plan 
that it could legally exercise, and FEMA informed the NRC that it would be able to conduct the teat. ULCO 
11. County of Suffolk, 628 F. Supp. 654 (ED.N.Y. 1986). 
26 Quoted in ULCO v. County of Suffolk, supra, 628 F. Supp. at 659. 
27/d. at 666. 
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block issuance of an operating license if there were further rulings adverse to 
LILCO. Fair practice in their resolution was of extraordinary importance in the 
case." 28 NRC at 376. But Intervenors' conduct did not comport with such fair 
practice. In our view, the most recent actions by Intervenors far outweigh any 
earlier contributions to the proceeding. 

V. CONCLUSION 

Taking into account all the circumstances, we must fashion a sanction that 
will if possible mitigate the harm caused by the parties' failure to fulfill their 
obligations and that will bring about improved future compliance not just for 
this case but for future cases and parties as well. We also consider the views of 
our Licensing Board which has evaluated this case. The Licensing Board has 
had day-to-day contact with the parties and therefore is in an excellent position 
for concluding what sanction is appropriate for the actions and omissions that 
occurred before it 

In sum, we are driven to much the same conclusions as the Licensing Board: 
that the Intervenors chose to willfully disobey Board orders compelling discovery 
and refused to continue with the proceeding under the Board's direction. that 
the County and the State unjustifiably obstructed discovery prior to the filing 
of the Notice, and that the County, by not submitting the complete SCEOP 
until May 1988, exhibited at a minimum careless disregard for its obligations 
to provide relevant information in response to discovery requests and to amend 
their responses on the County's nonnuclear emergency planning. Under the 
circumstances, we conclude that the Intervenors should be dismissed from the 
Slwreham proceeding. 

We find that the actions of the Intervenors before the OL-3 Licensing Board 
warrant their dismissal as parties from all proceedings pending before the 
Commission. Their refusal to comply with the Board's orders or to continue 
with the proceeding in the manner prescribed by the Board strikes at the 
heart of the authority of the Board to conduct a duly authorized proceeding 
and challenges the integrity of the Commission's adjudicatory process itself. 
We have considered the various options short of dismissal available to us, 
including a formal reprimand and warning and dismissing the Intervenors' 
realism contentions. But our evaluation of the circumstances set forth above 
compels us to conclude that dismissal is appropriate and necessary. We would 
be remiss in our obligation to ensure that our licensing proceedings are managed 
fairly and with due regard for the rights of all the parties before us if we were 
to permit a party to arrogate unto itself the power to decide which of a Board's 
orders it will or will not comply with. 
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Judge Shon in the decision below disagreed with his colleagues' conclusion 
that dismissal from the proceeding was the only appropriate penalty. He would 
have taken note of the fact that the parties subject to sanction were governments, 
that the Commission's rules provide for special treatment of states, and that 
in view of this special treatment extended by the Commission to state and 
local governments, particularly in regulations bearing on emergency planning, 
the Board should have been more reluctant to bar the Governments from the 
proceeding than they would be to bar private parties. We cannot (nor did the 
parties to this proceeding when questioned during oral argument) agree with 
Judge Shon that willful defiance of Board orders and Commission requirements 
by parties who are governments should be treated differently from misconduct 
committed by nongovernmental parties. While our regulations do recognize 
a distinct role for state and local governments in our proceedings, we have 
always held that all parties, including interested states and local governments, 
must strictly adhere to NRC requirements. Gulf States Utilities Co. (River Bend 

. Station, Units 1 and 2), ALAB-444, 6 NRC 760 (1977). If anything, we would 
have expected a greater respect for the orders of duly authorized adjudicatory 
boards from fellow governments. 

We have examined the practice in federal courts to assess whether our action 
here is inconsistent with that of others in analogous situations. We conclude 
that it is not. National Hockey League v. Metropolitan Hockey Club. Inc., 427 
U.S. 639, 642-43 (1976) (per curiam); Jones v. Niagara Frontier Transportation 
Authority. 836 F.2d 731, 734-36 (2d Cir. 1987), cert. denied. _ U.S. __ 109 
S. Ct. 74 (1988); Chapman v. U.S. Commodity Futures Trading Commission. 
788 F.2d 408 (7th Cir. 1986). 

We conclude that Intervenors willfully defied the Licensing Board's orders, 
thereby causing great harm and delay to the efforts of LILCO to demonstrate 
the sufficiency of its emergency plan under 10 C.F.R. § S0.47(c)(I) and to the 
integrity of the Commission's adjudicatory process. Accordingly, in view of 
all of the circumstances before us, we hereby dismiss Suffolk County, the State 
of New York and the Town of Southampton as parties from all proceedings 
pending before the Commission or any of our subordinate adjudicatory boards. 
All contested proceedings are now at an end; the proceeding on the 1988 
emergency planning exercise before the OL-S Licensing Board is terminated. 
As this decision constitutes the final adjudicatory decision in this matter, we also 
direct the following actions to ensure that no safety issues remain unexamined 
before issuance of an operating license for the Shoreham facility. The Director 
of Nuclear Reactor Regulation shall evaluate each contention that remains 
outstanding as a result of this Decision and explain to us in a public meeting 
whether, and if so, how, each has been resolved. Only after the conclusion 
of such a briefing, after the necessary findings of 10 C.P.R. § 50.57 have been 
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made, and after an affirmative Commission vote to authorize issuance, would a 
license for operation above 5% power be issued for the Shoreham facility. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 3d day of March 1989. 

-Commissioner Outiss did not participate in this Decision. 
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Secretary of the Commission 
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The Commission denies motions urging reconsideration of its decision in 
CLI-88-IO, 28 NRC 573, on the basis (I) thatlhe Commission should not have 
denied Intervenors' rule waiver petition on the ground that no significant safety 
question was presented because the parties were unaware of that criterion, and 
(2) that the Commission should not have resolved decommissioning funding 
issues on the basis of the existing record. The Commission determines that 
implicit in the "compelling circumstances" standard for granting rule waiver is 
a requirement that a rule waiver petition show that the safety matter at issue, if 
not "compelling," is at least "significant" and thus, absent such a showing, the 
Commission should be expected to deny the petition. On the decommissioning 
decision, the Commission determines that when CLI-88-7, 28 NRC 271, invoked 
both the reopening requirements and the standards for a late-filed contention, 
Intervenors must have been on notice that they should malee an evidentiary case 
when they presented their contentions and that Applicants' prima facie case 
would prevail absent evidence to the contrary. Moreover, the Commission was 
under no obligation to search for "a needle in a haystack" with reference to a 
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figure for spent fuel costs which appeared in a massive document incorporated 
by reference in the Massachussetts Attorney General's motion to reopen the 
record. 

FINANCIAL QUALIFICATIONS: PUBLIC HEALTH AND SAFETY 
CONCERNS 

NRC: HEALTH AND SAFETY RESPONSIBILITIES 

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS 

Implicit in the "compelling circumstances" standard in an agency whose 
mission is to ensure public health and safety is that to qualify for consideration, 
a rule waiver petition would need to show that the safety matter at issue, if not 
"compelling," was at least "significant." 

FINANCIAL QUALIFICATIONS: PUBLIC HEALTH AND SAFETY 
CONCERNS 

NRC: HEALTH AND SAFETY RESPONSIBILITIES 

OPERATING LICENSE: CRITERIA (FINANCIAL 
QUALIFICATIONS) 

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS 

The Commission's interest in financial qualifications is focused on any 
possible relationship to safety. Absent a showing of safety significance, the 
Commission should be expected to deny rule waiver petitions. 

FINANCIAL QUALIFICATIONS: PUBLIC HEALTH AND SAFETY 
CONCERNS 

OPERATING LICENSE: CRITERIA (FINANCIAL 
QUALIFICATIONS) 

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS 

Since the parties did not present any contrary argument on safety significance 
in their motions for reconsideration, the Commission maintains the view that, 
having provided for decommissioning funding, a rule waiver is not necessary to 
address a significant safety problem on its merits. 

23S 



RULES OF PRACTICE: EVIDENCE; F1NDINGS OF FACT 

Parties must clearly identify evidence on which they rely. 

RULES OF PRACTICE: EVIDENCE; F1NDINGS OF FACT; 
MOTION(S) 

A petitioner may not simply incorporate massive documents by reference as 
the basis for or as a statement of his contentions. Wholesale incorporation by 
reference does not serve the pwposes of a pleading. 

RULES OF PRACTICE: EVIDENCE; F1NDINGS OF FACT; 
MOTION(S) 

Parties shall clearly identify the matters on which they intend to rely with 
reference to a specific poinL The Commission cannot be faulted for not having 
searched for a needle that may be in a haystack. 

RULES OF PRACTICE: CONTENTIONS; CONTENTIONS 
(CHALLENGE AFTER ACCEPTANCE); EVIDENCE; F1NDING OF 
FACT 

Where a contention is based on a factual underpinning in a document that 
has been essentially repudiated by the source of that document, the contention 
may be dismissed unless the intervenor offers another independent source. 

RULES OF PRACTICE: CONTENTIONS; CONTENTIONS 
(CHALLENGE AFTER ACCEJ:lTANCE); MOTION(S); MOTION 
FOR RECONSIDERATION; MOTION FOR RECONSIDERATION 
(RAISING MATTERS FOR THE FIRST TIME) 

A motion for reconsideration cannot open the door for a new contention, nor 
can a party complain when it receives essentially what it requested. 

MEMORANDUM AND ORDER 

I. INTRODUCTORY OVERVIEW 

This Memorandum and Order responds to motions before the Commission 
seeking reconsideration of its December 21, 1988 decision on all then-pending 
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financial qualification and decommissioning cost matters in this proceeding, 
CLI-88-10, 28 NRC 573. In that decision the Commission did not accept 
Applicants' decommissioning funding plan as presented, but rather required 
that before low-power testing could be authorized Applicants fully fund a 
separate and segregated account with Applicants' Disbursing Agent in the sum 
of $72.1 million and provide specified additional guarantees to reasonably 
assure that funds will be available to safely decommission the reactor in the 
event that a full-power license is not granted. In light of this unprecedented 
and substantial requirement and the absence of any other financial issue with 
significant safety implications for low-power testing, the Commission further 
decided in CLI-88-10 not to exercise its discretion to grant the requested rule 
waiver. Thus, no financial qualification review is currently available in this 
proceeding. On consideration of the views of the parties, the Commission 
continues to believe that its decision in CLI-88-10 is sound and comports fully 
with its responsibilities. Accordingly, reconsideration is denied. 

n. BACKGROUND AND POSmONS OF THE PARrIES 

A. Background 

In CLI-88-7, 28 NRC 271 (1988), the Commission recognized that the In­
tervenors'l chief financial concern related to the ability to fund safe decommis­
sioning after low-power testing in the event full-power operation was not autho­
rized.2 In this light, the Commission in CLI-88-10 established specific financial 
assurance requirements to provide reasonable assurance of the availability of de­
commissioning funding in the above circumstances hypothesized by Intervenors. 
It is evident that by establishing these requirements the Commission provided 
a level of assurance of availability of funding that equals or exceeds the level 
of assurance generally required by the decommissioning rule. That rule, if it 
applied to the circumstances of this case,' would have been satisfied were Appli­
cants to have done no more before receiving any operating license than establish 
a funding plan and begin periodic payments into an external account.4 

1 The Anomey GcnenJ. of Musac:huSC:US (MassAG). Seacoast Anti-Pollution League (SAPL). Town of lhmpton 
(fOlI), and New England Coalitiat at Nuclear Ponutim (NECNP) arc Ihe Intervenors Ihat have moved for 
recmsidcration. We Ider to !hem collectively by Ihlt term in this memorandum. 
2The Cornmiuim hu never cmsidc:rcd -let alone decided -Ihat a fulI-power license cannot be issued for 

Seabrook at some time aubsequent to low-power 1es1ing. 
'The Canmission held in CU-88-7. 8Uprtl. that Ihe decommissioning rule did 1IC' directly apply to Ihe 

decommissioning requimnents necessuy in !he circumstances hypothesized by Intervenom - Le.. end of plant 
liCe after low-power Ies1ing. 
4 The first required payment need not have exceeded $3 millim on an annual basis. Su 10 CoP oR §§ So. 7S(c)(I)(i) 

and (e)(l)(ii). 
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B. Position or Intervenors 

By motion of December 27, 1988, MassAG raises two "problems" with CLI-
88-10,' which SAPL and NECNP adopt by joint motion of January 5, 1989. 
With respect to the certified rule waiver petition, Intervenors find a violation 
of due process in the Commission's basing its decision on the absence of a 
significant safety question because the parties were allegedly unaware of that 
"criterion." On the decommissioning decision, MassAG complains that the 
Commission erred in resolving the decommissioning funding matter on the 
basis of the record. This complaint focused almost entirely on the alleged 
error in deciding on the fuel storage costs that would be likely to be involved 
in decommissioning Seabrook in light of allegedly conflicting evidence on 
the record from Applicants' own expert.'! SAPL, TOH, and NECNP not only 
embrace this argument but enlarge it with a broad claim that the procedure 
followed by the Commission was insufficient under § 189a of the Atomic Energy 
Act, as well as under constitutional requirements for due process. For support 
they relied on an alleged lack of notice that the Commission would decide the 
decommissioning questions on the existing record and without a full-fledged 
trial of the issues preceded by adequate discovery and time for preparation. 

C. Position or Applicants and Starr 

On the financial qualifications waiver, Applicants argue that Intervenors have 
not shown that the Commission erred in not finding safety significance in the 
matter. This being the case, they assert, due process does not require a hearing. 
Regarding complaints of violation of § 189a hearing rights, Applicants make two 
points: first, that the matter before the Commission was whether to suspend 
its rules, a matter of broad discretion; and second, that the Commission was 
operating in the realm of financial qualifications and reasonable assurance of 
funding where it has been judicially recognized that the Commission has broad 
discretion on financial qualifications and "cannot be 'second guess[ed]' as to 

5 On February I, 1989, MusAO filed an additilXlal document denominated "'Reply of the Musachuscua Attomey 
0enenl1D the Responses of Ihe Appllcan!. and Staff ID the MusAO'. MotilXl for Reconsideration of 01·88-10." 
The regulaticns provide no aUlanatic right for IUch a reply, and leave hu not been 100gb!. To date In Ihe Interelt 
of a complete record, the Canmission hu accepted all of Ihe pleadings lodged with it by parties and amicm 
nve one Ihat wu apecifically excluded by 01·88-10. S •• :zg NRC at 601. However, the parties are abusing 
Ihe Canmission'a IDlcrance by filling ID put In initial pleadings alllhe atgUmenti !hen available ID Ihem. On 
Ihreshold review, MauAO'. reply appean In IUbatantial measure ID present IUch a cue. The matten cIiacuIIed 
for the most put not only could have been raised In Ihe original motion for reconsideratilXl, but Ihould have been 
nise<! at the time of filing contentions In oppositilXllD Appllcan!.' cIecommissiming plan. Accon!ing1y, we reject 
MauAO'. "Reply" and counse1the parties ID observe more csrd'ully the procedures set forlh In 10 C.F.R. Part 2 
Subpart O. 

15 MusAO noted lhat ita motion filed on December 28 was not Intended ID nile all its ca\ccms given the 
"potentially immediate impact of 01·88·10." MusAO'a Motion at 2 n.1. MuaAO did not aeek ID file any 
IUpplementuy basis at least unti1 February I, 1989. 
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the level of proof the reasonable assurance requires.~ With respect to the cost 
estimate alleged to conflict with that employed by the Commission, Applicants 
explain that the scope of the two estimates was not substantially the same. 
Applicants say that its earlier cost estimate included costs that were extraneous 
to the Commission's current inquiry or were otherwise included under separate 
headings. 

The Staff sees no error in the Commission's exercise of its discretion 
not to grant a waiver petition that had been certified to iL Staff essentially 
supports Applicants' view of the fuel cost "discrepancy" and in addition, proffers 
an affidavit to show that the estimate adopted by the Commission compares 
favorably with the storage costs incurred in decommissioning other facilities.· 
Finally, the Staff asserts that the Commission offered the opportunity for a 
hearing, but no hearing was thereafter required given the circumstances. Staff 
enumerates the aspects presented by Intervenors' contentions and argues that, 
on some, Intervenors prevailed and on the others they lost as a matter of law or 
for failure to meet their burden under Commission rules so that none remained 
to be litigated. 

m. COMMISSION DECISION 

A. Intervenors feign stuprise that the Commission should care whether 
there is any safety significance in waiving a rule and complain that they 
were unaware that they should present this factor in their pleadings. Their 
argument is unpersuasive. It has long been Commission law that a rule waiver 
would be granted .. 'only in unusual and compelling circumstances.'" Public 
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
895, 28 NRC 7, 16 (1988), quoting Northern States Power Co. (Monticello 
Nuclear Generating Plant, Unit I), CLI-72-31, 5 AEC 25, 26 (1972) (emphasis 
provided). Implicit in the "compelling circumstances" standard in an agency 
whose mission is to ensure the public health and safety is that to qualify 
for consideration, a rule waiver petition would need to show that the safety 
matter at issue, if not "compelling," was at least "significanL" Moreover, it 
has been no secret that the Commission's interest in financial qualifications is 
focused on any possible relationship to safety. Therefore, absent a showing of 
safety significance the Commission should have been expected to deny the rule 
waiver petition. Intervenors appeared to have recognized this because their own 

7 Applicants' Amwcr 10 NECNP et al's Mocim for Recmsidentim (January 13, 1989) at 3, fllDliIIt N_ 
Elllkwt COGlitioll DII Nuckar PDIJutioIl II. NRC, S82 F.2d 87, 93 (lit Cir. 1978). 
• The CommiJaiat has decided not 10 accept this afliclavil or any affidavit or evidence pn:aem.ed on reconaldcration. 

Reconaidentim will be on the buia of the m:ord before the Commission at the time it reached ill clccisiOll in 
CU-88-10. 
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petitions to the Commission emphasized the safety importance of not allowing 
Seabrook to go to low power without the assurance of the availability of funds 
for safe decommissioning. In any event, the parties did not present any contrary 
argument on safety significance in their motions for reconsideration. Hence 
the Commission maintains the view that, having provided for decommissioning 
funding, a rule waiver was not necessary to address a significant safety problem 
on its merits. 

B. When CLI-88-7 invoked both the reopening requirements and the stan­
dards for a late-filed contention, Intervenors must have been on notice that they 
should make an evidentiary case when they presented their contentions and that 
Applicants' prima facie case would prevail absent evidence to the contrary. In 
many areas Applicants and Staff presented the onIy evidence on point. In other 
areas - for example, the contingency factor - the Commission agreed with In­
tervenors' position, and Intervenors therefore are not prejudiced by the decision 
procedure. In still other areas - for example, scope of the decommissioning 
plan - CLI-88-10 resolved purely legal or policy issues for which no eviden­
tiary hearing is required by law. 

This responds to Intervenors' general claims of denial of hearing rights and 
due process. Intervenors' specific claim that the Commission denied them their 
hearing rights in establishing the amount for spent fuel storage costs is also 
unfounded. The claim here is that MassAG presented on the record conflicting 
figures, which had been prepared by Applicants, of at least $700,000 per month 
for spent fuel costs, and thus the Commission failed to try a genuine issue of fact. 
The claim fails for several reasons. First, parties must clearly identify evidence 
on which they rely. MassAG tells us that he put the contradictory figures in 
evidence. Yet nowhere in MassAG's contention or basis on the decommissioning 
funding plan or in the late-filed contentioll on financial qualUications, where 
these figures are reportedly referenced, is there a specific reference to developed 
figures on spent fuel storage costs. Certainly, MassAG's own expert offered no 
figure. Nor is there any statement that would have pointed us clearly in the 
direction that the MassAG would now have us follow. MassAG now relies on 
certain introductory language in papers filed with the Commission in response 
to CLI-88-7 that "[a]l1 of the facts and assertions contained in [his] petition 
under 10 C.F.R. 2.758" are "incorporated by reference.'" It is notable that 
the MassAG's § 2.758 petition, as multiply supplemented and amended, is a 
sizable document. Commission practice is clear that a petitioner may not simply 
incorporate massive documents by reference as the basis for or as a statement of 

, s •• Mocion of Muuchusctts Allomey Gmen1lamea M. Shannon 10 Reopen the Record 10 Consider Evidence 
Concerning the loint Applicants' Financlal. QualiIications 10 Operate the Seabrook Nuclear Power Station and 10 
Admit the Attached Lato-Fl1ed Cmtentians Concerning Said Finl11Cial Qullifications, Attachment 1 (Contention 
1). 
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his contentions. Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 
1 and 2), LBP-76-10, 3 NRC 209, 216 (1976). Such a wholesale incorporation 
by reference does not serve the purposes of a pleading. See Commonwealth 
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 
NRC 1732, 1741 (1985), rev'd and remanded on other grounds. CLI-86-8, 23 
NRC 241 (1986). The Commission expects parties to bear their burden and 
to clearly identify the matters on which they intend to rely with reference to a 
specific point The Commission cannot be faulted for not having searched for 
a needle that may be in a haystack. 

Even were Applicants to have fairly presented contradictory figures for the 
same element, Mas sAG could not have relied on the earlier figure without 
independent corroborating evidence. Commission law is clear that where a 
contention is based on a factual underpinning in a document that has been 
essentially repudiated by the source of that document, the contention may be 
dismissed unless th"e intervenor offers another independent source. Georgia 
Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB-872, 26 
NRC 127, 136 (1987). This is all the more true where, as here, both of the 
allegedly inconsistent positions were available to Intervenors prior to their being 
required to file their contentions and evidence. At the very least, Intervenors 
might have attempted to explain why one particular estimate was the better one. 

Finally, the figures relied on by MassAG do not squarely challenge those 
included in the Commission's determination. The Applicants correctly detail 
that the $110,000 costs the" Commission derived from Table 2 of § 3 of 
the Applicants' plan in Response to NRC Order CLI-88-7 were solely for 
costs associated with storin~ fuel on site after completion of decontamination 
and removal of the reactor vessel and associated equipment. The costs of 
decommissioning and decontamination, contingency, and the like were included 
as separate items, unlike the earlier figures, preferred by MassAG, which were 
prepared to answer a different question and thus had a different scope. 

C. NECNP, SAPL, and TOH on reconsideration complain that the specifi­
cations of the guaranteed prefunded account demanded by the Commission are 
insufficient A motion for reconsideration cannot open the door for a new con­
tention. Only SAPL earlier addressed the institutional arrangements for funding, 
and SAPL conceded that "if the costs reasonably to be needed are appropriately 
estimated and prefunded" by Applicants, that would be sufficient. SAPL did not 
then state any method that must be followed to establish a prefunded accountlO 

10 In tm. c:ontcxt it is of interest that MassAG sought use of the rule to establish the 111m to be ensured. That 
111m MusAG canputcd to be $75.484 millim, and by happenstance that 111m was not .ignificantly different from 
the llJ!lount required by the Commission. Su MauAG lames M. Shannm'. Late Filed Contcmions. Conectcd 
Attachment 1 at 3, November 9, 1988. It is true that Ma.aAG also sought to add coati related to Ipcnt fuel dispoul, 
but were the MaaaAG com:ct that the cIccomrnissioning rule was applicable to the response to our CIl-88-7 order, 
Ipcnt fuel ';'ts would have beat by rule excluded. 
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Thus, SAPL cannot be heard now to complain that the Commission will accept 
a prefunded separate and segregated account so long as it is fully guaranteed 
by two financially healthy utility-guarantors. Such an account, although not 
externally held, is appropriate in these special circumstances and gives SAPL 
essentially what it requested. 

IV. CONCLUSION 

fur the foregoing reasons, the Commission adheres to the views it expressed 
in CLI-88-10.1l 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 6th day of March 1989. 

fur the Commissionu 

SAMUEL J. CHILK 
Secretary of the Commission 

11 The terms o(!his order dispose of an pending motiOllS before the Commission itself on the JU1e waiva' and 
decommissioning issues. 
12 Commissioner Roberts 'IVU not present far the affirmation 0( !his order; if he had bcc:n present he would have 
approved it. 
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Cite as 29 NRC 243 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Lando W. Zech. Jr •• Chairman 
Thomas M. Roberts 

Kenneth M. Carr 
Kenneth C. Rogers 
James R. Curtiss 

CU-89-4 

In the Matter of Docket Nos. 50-443-0L 
50-444-0L 

(Offslte Emergency Planning) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, st sl. 

(Seabrook Station. Units 1 and 2) March 6. 1989* 

The Commission determines that Intervenors had not met their burden of 
showing a lack of fundamental fairness in the hearing schedule that rose to the 
level of a violation of due process. 

RULES OF PRACTICE: ADMINISTRATIVE FAIRNESS; 
COMMISSION CONSIDERATION OF PROCEDURAL MATTERS; 
SCHEDULING 

The schedule at issue simply cannot be said to be so draconian as to raise an 
issue of constitutional due-process dimensions. 

·Rcservicc M.m:h 9, 1989, of Commission's Memormdum and Order, dated Marth 6, 1989, to provide CU 
designation and c:oncc:t captim. 

243 



MEMORANDUM AND ORDER 

By Memorandum and Order of February 8, 1989,1 the Atomic Safety and 
Licensing Appeal Board (Appeal Board) forwarded to us the joint motion of the 
Attorney General of Massachusetts, the Seacoast Anti-Pollution League, and the 
New England Coalition on Nuclear Pollution (Intervenors) seeking interlocutory 
relief from a scheduling order of the Atomic Safety and Licensing Board that is 
hearing offsite emergency planning issues in this operating license proceeding.2 

We considered Intervenors' motion for directed certification, along with 
responses of Applicants and the Staff3 to the motion, to determine whether 
Intervenors had met their burden of showing a lack of fundamental fairness in 
the schedule that rose to the level of a violation of due process. See Public 
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-889, 
27 NRC 265,269 (1988) (citing Public Service Co. of New Hampshire (Seabrook 
Station, Units 1 and 2), ALAB-864, 25 NRC 417, 420-21 (1987». In arriving at 
our ruling we also reviewed the three rulings of the Appeal Board on previous 
motions for directed certification of schedules in this proceeding to ascertain 
where the schedule at issue here fell on the spectrum between one schedule 
that had been adjudged warranting grant of certification and those adjudged 
warranting denial. See ALAB-889 (denial), ALAB-864 (grant), and ALAB-858, 
25 NRC 17 (1987) (denial). 

On consideration of all the foregoing, it is clear to us that, at the least, 
the Staff is correct that the schedule at issue "simply cannot be said to be 
'so draconian as to raise an issue of constitutional [due process] dimensions.''' 
Staff's Response at 11, quoting ALAB-889, 27 NRC at 269 (insertion provided). 
That being so, Intervenors have not met their burden. Accordingly, Intervenors' 
motion for directed certification is denied. 

1 ALAB-910. 29 NRC 95 (1989) (noting cmstnint in ruling on the IUbjca motion in light of a FebNuy 3, 
1989 Commission .tatanc:nt commending the Licensing BoanI). The Commission'. February 3 ltatanc:nt which 
commended efforts IoWan! a goal of "bring[ing] this proc:ccding 10 a close within a zeuonable timcframc. taking 
into ac:c:amt the rights of the parties" was not intended as a format. adjudicatory approval of the ac:heduling 
order at issue here. Moreover. it is not inappropriate for the Commission in its supervisory capacity 10 interest 
itsclf in "'target" date estimatel. espccia1ly in matteD that arc particu1u\y resourc:c intensive.. Such datel arc not 
~cnts unless otherwise lUted. 
2 Memorandum and Order (Setting Hearing Schedule). Januuy 24. 1989 (unpublished). 
3The Commission found the Starr. paper particularly helpful in evaluating this matter. 
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Commissioner Curtiss did not participate in this order. 
It is so ORDERED. 

Dated at Rockville, Maryland, 
this 6th day of March 1989. 

For the Commission· 

SAMUEL J. CHILK 
Secretary of the Commission 

·Ccmmissimcr Roberts wu not ptelent far 1he aflirmalion oflhU order; if he had been pteSent he WOIlld have 
approved it. 
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Cite as 29 NRC 247 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·911 

ATOMIC SAFETY AND UCENSING APPEAL BOARD 

In the Matter of 

Administrative Judges: 

Christine N. Kohl, Chairman 
Alan S. Rosenthal 
Howard A. Wilber 

LONG ISLAND UGHTING 
COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) 

Docket No. 50-322·0L·3 
(Emergency Planning) 

March 13, 1989 

Following the Commission's termination of the proceeding by its dismissal 
of the intervenors, the Appeal Board dismisses their pending appeals from the 
Licensing Board's decision on certain emergency planning issues, LBP·88·24, 
28 NRC 311 (1988), and, in the exercise of its sua sponte review authority, 
renders an advisory opinion on the results of its review of the record on those 
issues. 

RULES OF PRACTICE: SUA SPONTE REVIEW 

Under long·established, Commission-endorsed practice, in the absence of 
an appeal, the Appeal Board reviews "sua sponte 'any final disposition of a 
licensing proceeding that either was or had to be founded upon substantive 
determinations of significant safety or environmental issues.'" Sacramento 
Municipal Utility District (Rancho Seco Nuclear Generating Station), ALAB· 
655, 14 NRC 799, 803 (1981) (quoting Washington Public Power Supply System 
(wpPSS Nuclear Project No.2), ALAB·571, 10 NRC 687, 692 (1979». See 
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also Northern States Power Co. (Monticello Nuclear Generating Plant, Unit I), 
ALAB-611, 12 NRC 301 (1980). 

RULES OF PRACTICE: SUA SPONTE REVIEW 

Although the Appeal Board usually undenakes sua sponte review in pro­
ceedings that have become uncontested because all of the intervenors have ei­
ther withdmwn or declined to appeal, sua sponte review is not precluded where 
intervenors have been dismissed as a sanction. See, e.g., Consumers Power 
Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897 (1982), review 
declined, CLI-83-2, 17 NRC 69 (1983). 

RULES OF PRACTICE: SUA SPONTE REVIEW 

The purpose of Appeal Board sua sponte review is protection of the public 
interest in general (as opposed to a particular litigant's interest) by providing 
another independent level of review of significant health, safety, and environ­
mental issues on which a substantial evidentiary record already exists. 

RULES OF PRACTICE: SUA SPONTE REVIEW 

The Appeal Board generally will not undenake sua sponte review where 
all the parties have agreed to a stipulated settlement of the contested issues, 
effectively resulting in a dismissal of the proceeding. Portland General Electric 
Co. ('Ii"ojan Nuclear Plant), ALAB-796, 21 NRC 4 (1985). 

RULES OF PRACTICE: OFFICIAL NOTICE 

The Commission's Rules of Practice allow the taking of official notice only 
of "any fact of which a court of the United States may take judicial notice or of 
any technical or scientific fact within the knowledge of the Commission as an 
expert body." 10 C.F.R. § 2.743(i). 

EMERGENCY PLANS: NOTIFICATION REQUIREMENTS 

Absent NRC regulations or evidence to the contrary, it can be presumed 
that a station that undenakes to become a part of an established Emergency 
Broadcast System will carry out in any emergency (nuclear or otherwise) the 
responsibilities it has assumed. 
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RULES OF PRACTICE: SUA SPONTE REVIEW 

If, in the course of sua sponte review, the Appeal Board concludes that 
corrective action adverse to a party's interest is necessary, the Board ordinarily 
affords that party an opportunity to address the matter. See Offshore Power 
Systems (Manufacturing License for Floating Nuclear Power Plants), ALAB-
689, 16 NRC 887, 891 n.8 (1982). 

TECHNICAL ISSUES DISCUSSED 

Emergency Broadcast System 
Role Conflict Faced by School Bus Drivers During Emergencies. 

MEMORANDUM AND ORDER 

In LBP-88-24, the Licensing Board ruled on three emergency planning 
issues before it (the adequacy of the emergency broadcast system (EBS), 
school bus driver role conflict, and hospital evacuation) and also dismissed 
the intervening Governments (Suffolk County, the State of New York, and the 
Town of Southampton) from the remainder of the proceeding as a sanction.1 

The Governments appealed their dismissal as well as the Board's disposition of 
the EBS and school bus driver issues. In ALAB-902, we concluded that the 
Licensing Board had exceeded its authority insofar as it purported to dismiss the 
Governments from a portion of the proceeding pending before another Licensing 
Board, and we therefore reversed LBP-88-24 to that extent.2 The Commission 
ultimately declined to review our jurisdictional ruling, leaving it intacL3 In an 
unpublished order issued November 9, 1988, however, the Commission stated 
that it would decide the merits of the Governments' appeals from the dismissal 
order, but left for us to resolve in the first instance the remaining issues on 
appeal (i.e., EBS and school bus drivers). Earlier this month, in CLI-89-2, the 
Commission upheld the Licensing Board's dismissal of the Governments from 
all pending adjudicatory proceedings:' As the Commission succinctly stated, 
"[a]l1 contested proceedings are now at an end.'" Thus, we are obliged to dismiss 
the Governments' remaining appeals from LBP-88-24. 

128 NRC 311 (1988). 
228 NRC 423 (1988). 
3CIl-88-11.28 NRC 603 (1988). 
4zg NRC 211 (1989). 
5111. at 232. 
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Under long-established. Commission-endorsed practice, however, in the ab­
sence of an appeal we ''review sua sponte 'any final disposition of a licensing 
proceeding that either was or had to be founded upon substantive determinations 
of significant safety or environmental issues.' ''6 Usually we undertake such re­
view in proceedings that have become uncontested because all of the intervenors 
have either withdrawn or declined to appeal - unlike here, where they have 
been dismissed as a sanction. We see no reason, however, why that should 
preclude sua sponte review here, given the purpose of such review: protection 
of the public interest in general (as opposed to a particular litigant's interest) by 
providing another independent level of review of significant health, safety, and 
environmental issues on which a substantial evidentiary record already exists.' 
Moreover, sua sponte review of the Licensing Board's disposition of the school 
bus driver issue is especially appropriate, inasmuch as the Board's ruling is a 
direct consequence of our own prior remand of that issue in ALAB-832, well 
before the circumstances existed that gave rise to the decision to dismiss the 
Governments.8 Finally, the Commission did not impose the dismissal sanction 
retroactively so as to reject ab initio previously admitted and litigated con­
tentions. Nor did it vacate, affirm, or otherwise address the portions of LBP-
88-24 still before us. Indeed, the Commission explicitly "terminated" only the 
portion of this licensing proceeding that involves the 1988 emergency exercise, 
termed the "OL-S" dockeL9 In these circumstances, we therefore find no reason 
to depart from our customary practice and have reviewed sua sponte the Licens­
ing Board's disposition of the EBS, school bus driver, and hospital evacuation 
issues.lo 

We recognize, of course, that the Commission described CLI-89-2 as "the 
final adjudicatory decision in this matter" and instructed the Director of the 
Office of Nuclear Reactor Regulation (NRR) to "evaluate each contention that 
remains outstanding as a result of this decision and [to] explain •.• in a public 

C5 Sacrame1l1() MUJlicipal Utility Di.rrricr (Rancho Seco Nuclear Generating Station), ALAB-655, 14 NRC 799, 
803 (1981) (quoting Washillgtoll Public Puwe,. Supply SJs~", (wpPSS Nuclear Project No. 2), ALAB-S71, 10 
NRC 687, 692 (1979». Su also NortMrII SloW Puwe,. Co. (Monticello Nuclear Generating Plllll, Unit I), 
ALAB-611, 12 NRC 301 (1980). 
'In a Iimihr aituatim, in COlISIIIMn Puwer Co. (Midland Plllll, Unils 1 and 2), ALAB-691, 16 NRC 897 

(1982), ,.nUw tkcliMd, CU-S3-2, 17 NRC 69 (1983), we cIismiued an intervmor'. appeal after concludinS that 
the intctvcnor', conduct amounted to a waiver of ita appeal rights. We nonclhc1css went m to conduct.rua 6p01I~ 
review of the Licensing Board'. decisim. Only where all the pattics have agreed to a atipulated settlement of 
the contested issues, effectively resulting in a clismlssal of the proceeding, have we declined .rua .rpo~ review. 
Portland G~MTQl EUctric Co. (Trojan Nuclear Plmt), ALAB-796, 21 NRC 4 (1985). 
8 S~~ 23 NRC 135, 152-54 (1986), rn'd u. pari 011 oIMr grorutds, CIl-87-12, 26 NRC 383 (1987). 
9 CIl-89-2, 29 NRC at 232-

lOBecausc the Govemmen!S' appcat wu tully brlefed and ugucd and our consideration of it wu nearing 
canplctim when the Commissim issued CIl-89-2, it would deny sea1ity to claint now that we have given no 
cmsideraum whatsoever to the pattics' uguments on appeal Thus, given the unusual posture of this proccedjng. 
our .rua .rPOII~ review has been aided equally by the presentations of all the puticipanta, past and present. In 
keeping with the purpose and proper scope of .rua .rPO~ review, however, we do not address any of the proccdunl 
aspects of the Licensing Boud', decision to which the Clovemmcnts objected in their now-dismissed appeals. 
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meeting whether, and if so, how, each has been resolved."n The stated purpose 
of this public review by the Director of NRR is "to ensure that no safety issues 
remain unexamined before issuance of an operating license for the Shoreham 
facility.»12 Because we have already devoted considerable attention to several of 
those outstanding safety issues, we believe our views might well aid the Director 
and ultimately the Commission in their evaluation of themP Publicly providing 
those views in the context of sua sponte review is, in our opinion, fully consistent 
with CLI-89-2 and the responsibility generally vested in us by the Commission. 
To that end, we offer the following essentially advisory opinion.14 

I. EMERGENCY BROADCAST SYSTEM 

The Commission's regulations require that "means to provide early notifica­
tion and clear instruction to the populace within the plume exposure pathway 
Emergency Planning Zone [EPZ] have been established."I' At one time appli­
cant Long Island Lighting Company (LILCO) contemplated that this requirement 
would be met in part by a network of radio stations in which a lead role would be 
played by WALK, located on Long Island. Subsequent to a Licensing Board de­
termination that the WALK network provided an adequate emergency broadcast 
system, WALK withdrew from participation in the system. This development 
led the Commission to direct that the record be reopened on the EBS matter.16 

After an aborted attempt to substitute a radio station network headed by 
WPLR-FM located in New Haven, Connecticut. LILCO ultimately informed 
the Licensing Board that it proposed to rely upon an already existing EBS 
for Nassau and Suffolk CountiesP That EBS was established by the State of 
New York and approved by the Federal Communications Commission (FCC) in 
1981. In the event of a natural disaster or other emergency situation warranting 
communication with the public in those counties, it can be activated by federal, 
state, or local authorities. The lead facility is WCBS, a 50,OOO-wau station 
located in New York City. Should there be an emergency necessitating resort 
to the system, WCBS is first contacted. It is then responsible for both (1) 
broadcasting any emergency informational messages provided to it. and (2) 

11 CIl.89-2, 29 NRC at 232-
121bid. Su al.ro id. at 216 n.4. 
13 In this conneaim. we nole that another outstanding imle concerns the luitability of applicanl'l rec:eption 
centers. In ALAB·90S. 28 NRC SIS (1988), rnilwed dtcliMd (February 17,1989), we temanded two matters to 
the licensing Boud for its further considcntim. Su id. at S3S & n.7S. Thus far, that Boud hal Ukm no action 
on the temand. 
14 Su, I.r., ALAB·900, 28 NRC 275, 284-85, plrido,,/or rni_ ,uNd, CIl·88·11, 28 NRC 603 (1988). 
U 10 c.F.R. ,SO.47(b)(S). 
16 Su CIl·87·5, 2S NRC 884 (1987). 
17 SullLCO', Second Moum for Summuy Disposition oC the EBS Issue (June 20, 1988) [hereinafter "SCCatd 
Motimj, Auachment 1. 
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transmitting the messages to a network of more than 30 radio stations for 
dissemination by those stations to their NassaU/Suffolk audiences.ls 

After some procedural skirmishing, the Licensing Board entertained and 
then granted in LBP-88-24 Lll..CO's motion for summary disposition on the 
adequacy of the WCBS-based EBS. The Board concluded that the materials 
offered in support of the motion demonstrated, without sufficient refutation by 
~e Governments, that, by itself, WCBS provided full coverage to the Shoreham 
EPZ. The Board went on to opine that, even were this not so, such coverage 
would be supplied by the entire network of stations.19 

The Licensing Board's determination that the signal strength of WCBS will 
enable that station to broadcast messages that will be heard throughout the 
EPZ rested upon an engineering report and affidavit prepared for Lll..CO by 
Cohen and Dippell, P.C., Consulting Engineers, Radio and Television.2O That 
determination was reached despite the fact that the report itself indicates that 
the WCBS signal level does not meet throughout the Shoreham EPZ the FCC 
standard of 2.0 millivolts per meter (mV/m) for primary service to communities 
with populations in excess of 2500 persons.21 To the contrary, according to the 
report, 

[a]o analysis of the field strength measurements shows WCBS provides a maximum signal 
level of 2.35 m VIm and a minimum signal level of 0.58 m Vim to the EPZ area. Based on 
the measured radial method for determining AM service, the WeBS 0.5 mVIm contour 
extends to a distance of lOS kilometen fran the WCBS transmitter site. The distance to 
other contoun can be determined by reference to the attached graph of field strength venus 
distance. 

A 05 m V 1m signal is the FCC required Cor primary service to rural areas and carununities 
with population less than 2500 pencxlS, and this WCBS contour coven the entire EPZ. 
However, a signal strength of 2 m Vim is required by the FCC standards to serve communities 
with population in excess of 2500 penons including "Census Designated Places" (COP's). 
TM EPZ consists o/_rollS CDP's and COmmJUliJies in uuss 0/2500 ptnons.'12 

Significantly, the Licensing Board omitted this last sentence in its excerpt 
from the Cohen and DippeU report. Its rejoinder, however, was that 

11 Su id., Attachment 4. 
19LBP.88.24.28 NRC at 327·28, 331. 
20 SI. Secmd Motien. Attachment 6. 
21 Two portions of the KC regulations are pertinent to this issue. "Prlmuy service area" is that area wherein 
"the groondwne is not IUbject to objectionable interference or objectionable fadiog." 47 c.F.R. §73.14 (1987). 
The groondwne lignal atrength required to render primary aervicc is 2.0 m V 1m for eomrmmities with populations 
of 2500 orman; and 0.5 mVIm for communities with populations of1ess than 2500. 47 C.F.R. §73.182(e). 
'12 Secmd Motien. Attachment 6 at 2 (emphasis added). 
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[i}t is immaterial to a detennination of adequacy of the State EBS whether WCBS meets 
the FCC criteria as a provider of primary service in every portion of the EPZ. The question 
before us is whether or not it can adequately notify residents of the EPZ in an tmLrgtncy. The 
Board declines, however, to put an absurd construction on a federal rule, and we therefore 
do not accept the possibility that Fee has defined broadcast lignalltrengths for primary 
service that are too weak to be received. Even though the consultant report does not give 
the minimum signal strength for adequate radio reception, the only reasonable inteJpretation 
of the federal criteria for primary stations cited by the consultant is that a strength in excess 
of 0.5 mV/rn provides acceptable reception. It is uncontroverted that WCBS operates at 
maximum pennissible power for AM stations and that it provides a signal strength of at 
least O.5S mV/m throughout the EPZ. [Second} Motion, Attach. 9. The Board concludes that 
whether or not WeBS meets the FCC definition of a primary station within the En. IJLCQ's 
consultant plainly intended to establish with the foregoing infonnation that the signal strength 
of WeBS is adequate to provide emergency information to residents throughout the EPZ. 
No material facts to the contrary have been presented that would justify opposition to that 
conclusion.23 

This analysis does not carry the day. Specifically, the Licensing Board 
supplies no reasoned basis for brushing to one side the FCC 2.0 m VIm standard 
for primary service in larger communities. In this connection, we fail to 
understand the Board's endeavor to justify its rejection of that standard on 
the theory that the FCC would not have "defined broadcast signal strengths 
for primary service that are too weak to be received." Among other things, 
the Board seemingly did not focus upon the fact that the different FCC signal 
strength standards are a result of the need to mitigate increased interference 
in more populous areas.Z4 In short, the crucial consideration is not whether a 
particular broadcast signal is too weak to be reCeived; rather, it is whether the 
signal is strong enough to be heard over local interference. 

Nor can we accept the Licensing Board's unsupported speculation that 
"LILCO's consultant plainly intended to establish ••• that the signal strength 
of WCBS is adequate to provide emergency itl.formation to residents throughout 
the EPZ.''2.5 We have discovered nothing in the record of this proceeding to 
indicate that a signal strength of less than that required for routine broadcasts 
is adequate for the broadcast of emergency information.26 

23 LBP.gg.2A, 28 NRC at 327 <emphasis added). 
Z4 Su lUpl'a note 21. Su also 28 Fed. Reg. 13,572. 13,597 (1963). 
:z"LBP.gg.2A, 28 NRC at 327. 
26 Our c:ursoty teView of !he R:C'. emergency broadcast.)'Stem regulwoos, 41 eF.R. Part 13, Subpart G, reveals 
no distinction in signal .uength for routine and emergency btoadcaats. Tacitly acknowledging !he lack of record 
and regulatory IUpport for !he Board'. view, at oral ugumcn1 ULCO'. counsc1lUggested !hat we take official 
notice of his claim !hat U a higher quality of signal is necessary for music and !he .orts of things !hat ndios like 
to broadcast all !he time III opposed to .imple verl>aJ. messages which are a lot easier to get across." App. Tr. SO. 
We decline to do.o. For one thing, ULCO apparently did not call upon !he Licensing Board to take audl notice 
of !hat purported "fact" and, in any cvatt, !he Board did not do so. More important. !he Commission'. Rules 
of Practice allow !he taking of official notice only of "any fact of which a court of !he United States may take 
judicial notice or of any tcchnical or acicntific fact within !he knowledge of !he Commission u an expert body." 
10 C.F.R. § 2143(i). It is doubtfu1at best !hat !he asserted "fact" in question is "not IUbjcct to rcumab1e dispute" 

(CollliluMtI) 
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But, as earlier noted, the Licensing Board found in the alternative that, even 
if WCBS did not itself provide full coverage to the Shoreham EPZ, Lll.CO could 
rely upon the requisite coverage being supplied by the full EBS network of more 
than 30 radio stations on Long Island.27 The Board found that no evidence had 
been presented "that would raise a serious question as to whether an adequate 
warning to residents of the EPZ could be delivered through the networlc of 
stations in the State EBS.''28 It also rejected the Governments' argument that, 
in the absence of assertedly required letters of agreement (presumably between 
LILCO and the network stations), it cannot be assumed that the network stations 
will broadcast emergency messages. The Board concluded in this regard that 
NRC regulations do not require such letters of agreement "where a preexisting 
agreement between the State and the broadcast industry complies with NRC 
guidance.''29 The Board also stressed that no evidence had been adduced to 
controvert the fact of this existing agreement.3D 

The record supports the Licensing Board's decision that the participants in 
the state-established EBS network will be both willing and able to broadcast 
messages throughout the EPZ in the event of a radiological emergency at Shore­
ham. There is no evidence to suggest that the networlc is technically incapable 
of providing emergency broadcast information to the affected areas. Indeed, in 
the absence of such evidence, it must be presumed that the State of New York 
and the FCC knew what they were doing in establishing and approving, respec­
tively, a communications networlc designed to provide emergency information 
to the entire area of Nassau and Suffolk Counties. Nor do NRC and FEMA reg­
ulations require more than the preexisting agreement between the state and the 
network stations to establish a presumption of a willingness to participate. For 
instance, the only documentation mandated by FEMA relates to the "station's 
or broadcast system's ability to participate in the public notification procesS."31 
FEMA goes on to note that "[p]articipation in a 'Local Emergency Broadcast 
System Operational Area Plan' [e.g., the EBS for Nassau and Suffolk Counties] 
is considered satisfactory.''31 In this regard, it is noteworthy that, in announcing 
in the Federal Register the availability ofFEMA-REP-lO, FEMA observed that, 
in response to comments on earlier guidance, it had ''replaced the requirement 
[in that earlier guidance] for written agreements that individual broadcasting 

wiIhin the meaning of Rule 201 (b) of the Fedc:ra1 Rules of Evidence, gow.ming the judiciJl Druce of Idjudicative 
facts in the United States COWlS. Nor docs this Commissim'l "knowledge ••• IS an expert body" mend 10 the 
requUed quality of radio aignais. 
27 LBP-88-24, 28 NRC It 327-28. 
281t!. It 328. 
29 Ibid. 
30 It!. It 329, 331. 
31 FEMA-REP-I0, "Guide for the Evaluatim of Alert and Notification Systema for Nuclear Power Planta" 
(November 1985), It E-2 (emphuis aupplied). 
31 Ibid. 
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stations will participate in the EBS with a requirement for documentation indi­
cating that they are able to participate in the EBS."33 In short. FEMA obviously 
proceeds on the premise that a station that undertakes to become a part of an 
established EBS will carry out in any emergency (nuclear or otherwise) the re­
sponsibilities it has assumed. In the absence of NRC regulations or evidence to 
the contrary (and there is none in this record), we have no reason to conclude 
otherwise.34 

In sum, the record does not establish that, standing alone, WCBS will provide 
the requisite EBS coverage. Because, however, the record contains nothing to 
rebut the presumption that such coverage will be supplied by the entire multi­
station network (a presumption arising from the state's establishment and the 
FCC's approval of the network), we agree with the Licensing Board's ultimate 
resolution of the EBS issue in Lll.CO's favor. 

II. SCHOOL BUS DRIVER ROLE CONFLICT 

Students attending schools in the Shoreham EPZ are transported in buses 
owned and operated by either a bus company under contract to provide such 
services or the school district itself. Initially, the Lll..CO emergency response 
plan relied entirely upon the availability of those resources to implement any 
early dismissal occasioned by a Shoreham emergency. More specifically, the 
plan contemplated that the buses would make the number of trips necessary to 
transport the students to either their homes or a reception center. 

In Contention 25.C, the Governments asserted that many of the drivers would 
experience a conflict between the discharge of their emergency duties and the 
fulfillment of perceived family obligations, with the consequence that sufficient 
numbers of neither school buses nor drivers would be available to carry out the 
plan. Thereafter, the role conflict issue was litigated in the context of not merely 
school bus drivers but, as well, individuals with other responsibilities in the 
event of a Shoreham emergency.3.5.1n an April 1985 partial initial decision, the 
Licensing Board determined that, although some such conflict may occur, "the 
preponderance of the credible evidence of record establishes that this will not 

3350 Fed. Reg. 43,084, 43,085 (1985) (emphasis supplied). 
34 The faet Ihat ndio stations such as WALK withdrew !rem a ULCO-mablished EBS does not support Ihe Iheais 
Ihat they will net participate in the .rtar.-established EBS (!rom which, insaCar u the n:card tellects, Ihey have 
nQl withdrawn). 
3.5 Broadly speaking. the issue focused upon persons who, allhough having a funetion 10 ped"orm in a Shoreham 
emc::gency, ate net part of the ULCO-est.ablished Local Emergency Response Organization or ~ support 
organizations such u Ihe American Red Croas, Ihe U.S. Department of Energy, and loc:al ambulance companies. 
In addition 10 the school bus drivers. such unaf!iliatcd individuals include teachers and some health care pcmonne1. 
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be a significant problem at Shoreham and that a sufficient number of emergency 
workers will respond in a timely fashion to perform their assigned duties.''36 

Before the Licensing Board during the 1983-84 hearing, the Governments 
presented the results of a survey of the school bus drivers in the Shoreham EPZ 
- both bus company employees and persons in the employ of a school district 
- that indicated that significant role conflict might occur.37 But they failed in 
their endeavor to introduce testimony related to a survey of volunteer firemen on 
the same subjecl38 The Licensing Board concluded that the firemen survey was 
irrelevant, apparently accepting the NRC staff's view that this was so because 
the Lll..CO emergency response plan does not rely on firemen.39 

In agreement with the Governments on their appeal from the Licensing 
Board's resolution of the role conflict issue, we determined that the firemen 
survey had been erroneously excluded. As we saw it, "the results of a survey 
as to the potential for role conflict among firemen, if they had been part of the 
emergency response, would provide insight into the likely course of conduct of 
school bus drivers.H40 This was because, 

if a trained professional emergency worker such as a fireman would put family obligations 
ahead of the discharge of any Shoreham emergency duties that might be assigned to him or 
her, it is a fair inference that an individual not in such a line of endeavor would encounter 
at least as great role conflict:"'1 

In light of these considerations, we found ourselves unable, "[o]n the record 
now before us, • •• [to] make a finding that a sufficient number of school 
bus drivers can be relied upon to perform their duties if an accident occurred 
at Shoreham."41 We therefore remanded the matter to the Licensing Board for 
further exploration of this limited issue. Our instructions were these: 

All parties will be free to adduce additional evidence on the issue; at minimum, the Licensing 
Board is to accept the testimony related to the survey of volunteer firemen. Upon review 
of the evidence presented at the reopened hearing, the Licensing Board should reconsider 

36LBP.8S-12, 21 NRC 644, 679 (1985). 
37 Cole, foL Tr. 1216, at 2-8. 
38 Su it!. at 12-16. 
39 Tr. 792. S66 NRC Staff Motion to Strike Certain Prefiled Testimony of Suffolk County (November 28, 1983) 
at 2-
40 ALAB-832, 23 NRC at 153 (foocnole omiued). 
41/bid. (fo_oIe omitted). In Ihis conncclion, we Idcrrcd to our decision in CiN:butali Gas d: Euctrjc 
Co. rNm. JL Zimmer Nuclear Power Station, Unit No. I), ALAB-m, 17 NRC 760, m (1983), in which 
we fOlD1d that lurveys oC vollD1tecr liCe aquadsmen and fjmnen concerning the role conJIict lItey would encounter 
nised u a ICrious question u to whelhc:r bus drivers could be depended upal to carry out lIteir responsibilities" in 
lite evmt oC an accident at that plant. 
42 ALAB-832, 23 NRC at 154. 
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iu prior findings and conclusions regarding the potential for role conflict among school bus 
drivers.·] 

As earlier noted, the original Lll..CO proposal provided for a multiple-wave 
evacuation of school children to be accomplished by bus drivers in the employ 
of, or under contract to, the various school districts within the Shoreham EPZ 
(hereinafter, "regular" bus drivers). R>llowing our remand, however, LILCO 
materially altered its proposal to call for the single-wave evacuation of the 
children (i.e., each bus and driver participating in the evacuation would be 
required to make but one trip from a designated school to a designated reception 
center)." In order to accommodate that alteration, LILCO further proposed 
to supplement the "regular" school bus drivers and their buses with LILCO­
furnished drivers and buses.·' Specifically, LILCO offered to supply 613 trained 
drivers and 208 buses . .c6 

LILCO arrived at these numbers through the following process. To begin 
with, it undertook to ascertain how many drivers and buses would be necessary 
to evacuate the school population. To this end, it first determined the total 
student population within the EPZ on the basis of telephone surveys conducted 
in July 1987 and April 1988 and the responses to interrogatories submitted to 
New York State and Suffolk County.47 It then assumed that, on any given day, 
five percent of the total school population would be absent and 20 percent of the 
high school students in attendance would respond to an emergency by departing 
in either their own automobiles or those of friends . .cs On the further premise 
that each bus could transport 40 high school students or 60 students in lower 
grades,49 LILCO arrived at the conclusion that the Single-wave evacuation would 
necessitate a total of 509 buses and drivers.50 

To meet their normal transportation needs, the school districts reportedly use 
a total of 301 buses and drivers.51 That being so, LILCO reasoned that it would 
need to supply 208 buses and an equal number of so-called ''primary'' drivers 
so as to reach the 509 figure to effect a single-wave evacuation.52 Seemingly 
recognizing the need to have backups for both the "regular" drivers (employed by 
the school districts and their contractors) and the ''primary'' drivers (in LILCO's 

<l1/bid. (foolnDIC omitted). 
.. S6. LILCO'. Motion for Summuy Disposition of Contention 2S.C ("Role Cadlict" of School Bu. Drivm) 
(October 22. 1987) .t 12-17. 
4' Ibid. 
46 Crocker. et at, fot Tr. 19.431 •• t 52·54. 
47Tr. 19.746 . 
.csTr. 19.753.54. 
49 Crocker. et at, fot Tr. 19,431, tt 50.51. 
50 ld. .t SO. 
'lid. .t 51. 
521d. .t 53. 
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employ), Lll.CO indicated its willingness to have available 405 additional 
drivers. Of those drivers, 301 would serve as backups for the ''regular'' drivers 
on a one-for-one basis; the remaining 104 would backup, on a one-for-two basis, 
the 208 "primary" drivers.53 

At the hearing below on the new Lll.CO proposal, much of the testimony 
focused upon the role conflict question. On its analysis of that evidence, 
the Licensing Board concluded in LBP-88-24 that there was insufficient doubt 
respecting the availability of the "regular" drivers in a Shoreham emergency 
to require Lll.CO to produce its own substitutes for those drivers.54 In this 
connection, the Board pointed to historical evidence presented by Lll.CO that 
satisfied the Board that past emergencies had not resulted in role abandonment 
among bus drivers.'" Moreover, according to the Board, emergency response 
organizations had not lost their effectiveness because of role abandonment during 
past emergencies.SIS With respect to the surveys of school bus drivers and firemen 
put forth by the Governments, the Board found them of little probative value 
when compared to the evidence pertaining to actual past emergency responses.57 

On the strength of its role abandonment determination, the Licensing Board 
relieved Lll.CO of its offer to supply backup drivers for the postulated 301 
"regular" drivers.58 The Board left unaltered, however, the Lll.CO commitment 
to provide 104 drivers as a backup for its own 208 "primary" drivers.'~ Lll.CO 
had assumed this latter obligation because, in the words of a principal witness 
on the driver availability issue, "[i]n the interest of conservatism [Lll.CO] 
customarily recruits more emergency workers than are needed, providing a 150% 
call-out for all of its • • • emergency worker positions."60 Thus, as a result of 
the Licensing Board's determination that role abandonment would not occur in 
the ranks of the regular drivers and that there is, therefore, no need to supply 
backups for them, Lll.CO now must supply only a total of 312 drivers (208 
"primary" drivers plus 104 backups). 

Our examination of the record indicates that the Board's determination rests 
on a very shaky foundation. There is no dispute that, in the event of an accident 
at Shoreham, many of the "regular" drivers will be confronted with a role conflict 
- i.e., they will have to choose between fulfilling promptly their assigned 
transportation duties or, instead, first undertaking to ensure the safety and well-

53 Ibid. 
54 28 NRC at 342-
"'Id. at 343. 
SlS/bid. 
57 I d. at 343-44. 
~/d. at 344. 
'9Ibid. 'The Board opined that the 104 backup drivers would cover any driver ahortfallthat might result in a 
singlo-wave evacuation. Ibid. In making that observation. the Board left it to the Il&ff to make certain that a 
IUflicient number of buses will be available to permit IUCh an cv&ruation. Id. at 34S. 
60 Crocker. ex at, fo1. Tr. 19,431, at S3. 

258 



being of their families. Rather, the issue involved here relates to the choice 
that the drivers are likely to make. On this question, the record shows that the 
expert witnesses were in sharp disagreement. Moreover, neither the historical 
evidence nor the predictive surveys included in the record allow a confident 
judgment respecting the amount of role abandonment that is likely to occur and, 
therefore, must be taken into account in emergency response planning. But it is 
manifest that, contrary to the seeming belief of the Licensing Board, some role 
abandonment is a real possibility. 

We reach this conclusion with full recognition ofLll.CO's historical evidence 
on the matter. Among other things, the applicant's witnesses appearing on the 
role conflict issue in the 1983-84 hearing referred to the studies of several disas­
ters that disclosed a measure of role abandonment among emergency workers.61 

One such study, published in 1952, focused upon the response to three tornadoes 
and one shipyard fire.62 According to the author of that study, "[t]he great ma­
jority of persons interviewed who were involved in [role conflict] dilemmas 
resolved them in favor of the family, or, in some cases, to friendship groups.''63 
A like observation resulted from studies involving emergency worker response 
to a 1953 flood in the Netherlands;64 Texas tornadoes;65 and a hurricane.fi6 Still 
further, two general studies of disaster responses published in 1958 included 
the researchers' notations that "[flor many of the husbands/fathers the role of 
protector structured activity during impact"67 and "[h]elp for family members, 
close friends, and neighbors comes first, then, but apparently only then, other 
victims can be looked after."68 

Although supplying these studies, LILCO's ~itnesses attempted to minimize 
their significance. The Licensing Board was referred to yet another study, pub­
lished in 1954, that was said by.the witnesses to reflect that "role conflict does 
not result in role abandonment if emergency workers are provided - before 
an emergency - with a clear idea of what their emergency roles are."69 Those 
witnesses went on to emphasize the import3nce of prior planrrlng, stating that 
"[w]ithout planning, role conflict can, indeed, produce role abandonmenL"7o 
Along the same line, a later study presented by the LILCO witnesses was de­
scribed as establishing that individuals without emergency roles tend to their 
families before volunteering. while individuals with clearly defined emergency 

61 Cordaro. et at. fo1. Tr. 831, at 52·59. 
621d.. at 52·54. Su aLro Cole, et at, fo1. Tr. 20.672, It 28. 
63 Cordaro, et at, fo1. Tr. 831, at 54 (quoting 1952 article by Lewis Killian). 
641d.. It 55. 
65 1d.. at 55·56. 
fi6 1d.. at 58. 
671d.. at 56-57 (quoting 1958 dissertation by Clines w. rogleman). 
681d.. It 57 (quoting 1958 book by William II. Form and Sigrmmd Nosow). 
69 Id.. at 62 (emphasis in original). 
70Id.. It 64. 

259 



duties fulfill those duties (albeit with a considerable degree of personal stress 
until assured of the safety of their families).71 The same emphasis on role cer­
tainty surfaced in a still further report that addressed three specific emergencies 
and found that 80 to 90 percent of the emergency workers resolved their role 
conflict in favor of the performance of their assigned duties.72 

On the remand, LILCO cited all of this evidence, as well as additional studies 
presented at the 1983-84 hearing that did not disclose any role abandonment by 
emergency workers.73 It then put before the Licensing Board newer studies, 
published in various books and articles.74 Those studies found no full role 
abandonment on the part of any individual." Another study involving bus drivers 
revealed, however, instances of late arrival for evacuation duty because concern 
for family had been given priority.76 Interestingly, one of the recently published 
studies - in common with the older ones - sounded the theme that it is 
important that emergency workers have a clear perception of their emergency 
roles.77 

At neither the 1983-84 hearing nor the remand hearing last year did LILCO 
satisfactorily explain how the "regular" school bus drivers would obtain the 
role certainty that, according to its own witnesses, is necessary to minimize 
the possibility that role abandonment will occur. The fact is that, while LILCO 
may have offered to provide the training that one of its witnesses opined "breeds 
emergency role certainty,'t78 on the current record the offer has been accepted 
only to a small degree.79 Moreover, because few of the "regular" school bus 
drivers are involved to any extent in Shoreham emergency response planning, 
there is considerable relevance to the acknowledgment of the LILCO witness 
that, in the absence of planning, role ,conflict can produce role abandonmenl8O 

Accordingly, even if all the opposing testimony on the subject were totally 
ignored, it would be most difficult to subscribe to the Licensing Board's view 
that the record establishes that role abandonment in the ranks of the 301 ''regular'' 
drivers is not likely to occur. If the other evidence of record is taken into 
account, any conceivable lingering doubt in that regard evaporates. 

Beyond their reliance on some of the studies presented, and then discounted, 
by the LILCO witnesses, the Governments' witnesses asserted that one must 
consider the differing effect that different types of emergencies will have upon 

71 /d. at 64-65. 
72/d. at 66-(;1. 

73Croc:ker, et at, rol. Tr. 19,431, at 9. 
74/d. at 9-15. 
"Ibid. 
76 1d. at 26-31. 
77/d. at 9. 
78 Cordaro, et at, rol. Tr. 831. It (;1. 

79 Tr. 19,490-97, 19,693-94, 20,143. 
80 Se. 8UpTQ p. 259. 
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role conflict!! In this connection, the witnesses pointed to the continuing danger 
associated with a widespread radiological emergency.1l Because of that factor, 
they opined that, for present purposes, a Shoreham emergency should be 
analogized to the shipyard fire that led to considerable role abandonment, rather 
than to tornadoes which, once they pass through a particular area, no longer 
pose a significant hazard.83 

Going beyond the Governments' critical appraisal of the weight that should 
be accorded to various studies of actual disaster response cited by LILCO, 
one of their witnesses, Dr. Stephen Cole, discussed three surveys that he had 
made for the purpose of determining how particular emergency role players 
would resolve their role conflicts. One was the 1982 volunteer firemen survey, 
previously excluded by the Licensing Board but ordered to be considered on 
remand pursuant to ALAB-832. A second covered school bus drivers, was also 
conducted in 1982, and had been admitted into evidence in 1983. The third was 
a new volunteer firemen survey, r.onducted in 1988.14 

Most of the interviewees in all three surveys stated that, in the event of 
a radiological emergency at Shoreham, they would ensure the safety of their 
families before undertaking their assigned emergency duties.as The Licensing 
Board agreed with LILCO, however, that the surveys nonetheless were not 
instructive. In its view, "an a priori attempt to predict human behavior from 
surveys of opinion must yield before the a posteriori evidence of what people 
have in fact done.''86 The Board elaborated: 

We have previously found [in the April 1985 panial initial decision] that Dr. Cole has 
used valid statistical and design methodology in his polls. The problem does not lie with the 
technique but with the fundmtentil concept. There is nothing inherent in the methodology 
that compels the conclusion that they have predictive value. The pon measures opinion at the 
time it is taken. It remains valid only as long as the opinions do not change. But we must pass 
upon a plan that is expected to remain viable for 30 yean. Not only will the simple passage 
of time affect the real resulu that may ocrur, but the press of the situation in an accident will 
dominate any response. It is, in fact, precisely that effect that ULCO'. witnesses tell us will 
change the minds of those who now say they will not help. We are inclined to agree with 
the LILCO witnesses who say that the polls measure opposition to Shoreham and present 
concern for family. 'That opposition is wen known, but the Commission's rules do not allow 
such opposition to serve as a basis for a licensing decision.B7 

81 Cole, et at, foL Tr. '1JJ,672, at 27-40. 
821d. at 32-33. 
831d. at 35-37. 
841d. at 40. 
as Id. at 40-55. 
86LBP-SS-24,28 NRC at 343. 
B71d. at 344. 
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It may well be true that prior experience is the most reliable indicator of 
probable future response in an emergency situation. On this score, a Lll.C0 
witness referred to a study that, on the basis of interviews seeking to elicit the 
likely reaction of the public to a credible prediction of an earthquake, concluded 
that the reaction would produce large social and economic costs for the entire 
community.88 Yet, when such a prediction surfaced in the Los Angeles area, 
no such consequences were encountered. 89 But it does not perforce follow that 
Dr. Cole's surveys were appropriately dismissed as having no possible value 
whatever on the question whether some role abandonment among the "regular" 
school bus drivers is a sufficient possibility that Shoreham emergency response 
planning must take it into account. The school bus driver survey included 
drivers for school districts within the Shoreham EPZ.90 Once again, most of 
those drivers have not been trained in emergency procedures or otherwise 
participated in advance emergency response planning.91 Inasmuch as LILCO's 
own evidence indicates that a lack of such training and participation brings about 
role abandonment, it is fair to assume that, should a Shoreham emergency occur, 
at least some of the bus drivers will react as predicted in their interviews·.9l 

Moreover, as we have also seen, the "a posteriori evidence [in the record] 
of what people have in fact done" sheds very little light on the probable 
response of school bus drivers in the event of a radiological emergency. In this 
regard, we need not pursue the matter of the extent to which school bus drivers 
should be analogized to pOlice officers, firemen, or other individuals who are in 
occupations that, by their very nature, require responses in emergencies. For, 
irrespective of how that question might be resolved, there is very little experience 
in the United States with responses by anyone to radiological emergencies. 
Insofar as the Three Mile Island accident in 1979 is concerned, there were 
no reported instances of formal role abandonment but the Commonwealth 
of Pennsylvania noted a slightly higher than normal absentee mte among its 
employees and a volunteer fire department indicated that a few of its personnel 
left the area.9] 

88 Crocker. et aLe fo1. Tr. 19,431. at 40-41. 
891d. at 41. 
90 Cole, et aL, foL Tr. 20,672, at 41. 
91 S4. 1Up/'/J P. 260. 
9l In ALAB-90S, we addressed a I1ln'C)' of Lmg Island residents aimed at dc:lermining Ihe number of individualt 
Ihat would teport for monitoring in Ihe event of an accident at Shardwn. 28 NRC at SZ7 n.42. There, we agreed 
with Ihe licensing Baud lhat such lU%Yeys ano of Iiule value in pnxIicting !he pereentage of !he population lhat 
would "part for mmitoring because Ihat pereentage will be lignificantly influenced by !he information pravidcd 
to Ihe public at Ihe time of !he accidenL Ibid. Here, we use Ihe lUtVey of bus drivers not to predict Iheir 
actions during a Shoreham emergency, but nlher u evidence lhat a .ignificant pereentage of Ihose drivers may 
not participate in mining or planning prio,. '" .nch an emergency and, tIms, u ULCO itse1f acknowledges, ano 
~le to role abandonmenL 
93 Cordaro, et aL, ro1. Tr. 831, at 71·76. 
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In a nutshell, then, on this record some role abandonment on the part of 
"regular" school bus drivers must be assumed and should be accounted for in 
LILCO's emergency planning. The precise quantification of role abandonment. 
however, is quite another matter. We believe that LILCO's own 150 percent 
planning assumption for its "primary" drivers provides a reasonable basis for 
determining the number of additional school bus drivers that are needed to 
serve as backups for the "regular" drivers.94 Thus, LILCO should be required to 
provide 151 trained drivers to backup the 301 "regular" drivers in the employ of 
the school districts or their contractors." These "regular" drivers will therefore 
have the same 50 percent backup that. in "the interest of conservatism," LILCO 
has volunteered to provide for its own ''primary'' drivers in order to accomplish 
its new single-wave evacuation plan.96 This brings the total number of trained 
''primary'' and backup drivers LILCO should be required to provide to 463 -
far fewer than the 613 to which LILCO was once willing to commit.97 

The remaining portions of the Governments' appeals from LBP-88-24 are 
dismissed. In the exercise of our sua sponte review authority, however, we have 
reviewed Parts 1, II, and m of LBP-88-24. fur the reasons stated in this advisory 
opinion, we would affirm the Licensing Board's disposition of the emergency 
broadcast system issues (Part 1). We would modify the Board's disposition of the 
school bus driver role conflict issue (part II) so as to add the requirement that, 
in the event of a radiological emergency at Shoreham warranting evacuation, 
LILCO supply 151 (i.e., an additional 50 percent) trained bus drivers as backups 
for the drivers in the employ of, or under contract to, the school districts. The 
Licensing Board's disposition of the hospital evacuation issue (part III) requires 
no corrective action in our view and, accordingly, we would affirm. 

94Thcrc was limited dUcullion on the n:oord from the 1983·84 and ranand hearings or the backup driven who 
IIIbstilute C« the ""rqulai" school bus driven In nonno1 c:in:umstanceo. S ••• •. , .• Carduo. at at, CoL Tr. 9156, 
VoL n, at 59~1; Tr. 9314-16; Doranua, foL Tr. 9491, at 8-9; Tr. 20,174; Brodsky, et at, foL Tr. 20,259, at 14, 
21; Tr. 20,341-43. The extent of the backup provisions mea signiJic:anlly, however. among the bus c:ompaniea « 
.chool districts. Ru1her. there is no Indic:atiat that the Licensing Boan! relied on this evidence f« its finding that 
ULCO did not need to provide any backup driven for the "!egul.u" driven. With~t addilional record evidence 
that a .ufficient number or badcup driven would be promptly available if needed, we cannot c:onc:1ude that 111m 
driven can be relied upon to compensate f« any role abandonment at the part or the ""rqulai" drivers. 
9S n, In the course or zua 6poffk review, we c:onc:1ude that com:c:tive action advene to a party', interest is necessary, 
we ordinarily afford that puty an oppartunity to address the matter. Su Offslton PtNMr Sy.rkffU (Manufacturing 
License for Floating Nuclear Power PIsnts), ALAB·689, 16 NRC 887, 891 n.8 (1982). Here, In light or the full 
briefing and argument prior to the Commission'a decision rendering this proceeding unc:ont.eated, there is no need 
to .olicit IlLCO', views once again at the number or backup bus driven nec:essuy to effect a Ichool CMcuaticn. 
96 Su IUpra p. 258. 
97 We note that olthough there is an obvious relationship between driven and vehiclea, our ranand In ALAB·832 
did not embrace lnu availability. That matter is left to the oversight or the ltaif In the perl"=ance of its c:mtinuing 
regulatory responsibilitiea. Su IUprtl note 59. 
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It is so ORDERED. 
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FOR TIIE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 



Cite as 29 NRC 265 (1989) ALAB-912 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Christina N. Kohl, Chairman 
Alan S. Rosenthal 

In the Matter of 

LONG ISLAND UGHnNG 
COMPANY 

Dr. W. Reed Johnson 

(Shoreham Nuclear Power Station, 
Unit 1) 

Docket No. SD-322-0L-5 
(EP Exercise) 

March 13, 1989 

Implementing the Commission's decision terminating this proceeding (CLI-
89-2, 29 NRC 211), the Appeal Board issues an order ending its consideration 
of the matters before it. 

RULES OF PRACTICE: STARE DECISIS EFFECT OF LICENSING 
BOARD DECISIONS 

Unreviewed licensing board decisions do not have precedential effect. See 
Duke Power Co. (Cherokee Nuclear Station, Units I, 2, and 3), ALAB-482, 7 
NRC 979, 981 n.4 (1978). 

ORDER 

In light of the Commission's March 3, 1989, decision terminating the pro­
ceeding on the 1988 emergency planning exercise before the OL-S Licens-
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ing Board (CLI-89-2, 29 NRC 211), our consideration of the intervening 
Governments' appeal from that Board's January 3 certified ruling on contentions 
(LBP-89-1, 29 NRC 5) is also terminated. Our previous memorandum and 
order of January 4, 1989, accepting the Board's certification in part, is there­
fore vacated and certification is declined. Further, the Licensing Board's Jan­
uary 3 memorandum and order (LBP-89-1) will have only the precedential sta­
tus accorded to any unreviewed Licensing Board decision. See Duke Power 
Co. (Cherokee Nuclear Station, Units I, 2, and 3), ALAB-482, 7 NRC 979, 981 
n.4 (1978). 

Still pending before us is a portion of LILCO's appeal from the OL-5 
Licensing Board's February I, 1988, decision concerning the 1986 emergency 
exercise (LBP-88-2, 27 NRC 85). This matter has been moot for some time, 
and, accordingly, the remainder ofLILCO's appeal from LBP-88-2 is dismissed. 
See ALAB-903, 28 NRC 499, 504 (1988). Inasmuch as we previously reversed 
the legal standard adopted by the Licensing Board in Part I of LBP-88-2 (see 
id. at 504-08), the Board's application of that standard to particular contentions 
in Part II of LBP-88-2, 27 NRC at 93-212, is vacated. 

It is so ORDERED. 
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Barbara A. Tompkins 
Secretary to the 
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Cite as 29 NRC 267 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-913 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Thomas S. Moore, Chairman 
Christine N. Kohl 
Howard A. Wilber 

In the Matter of Docket Nos. 50-603-CP/OL 
50-604-CP 

ALL CHEMICAL ISOTOPE 
ENRICHMENT, INC. 

(AIChemIE Faclllty-1 CPDF) 
(AIChemIE Faclllty-2 Oliver SprIngs) March 20, 1989 

The Appeal Board conducts a sua sponte review of the Licensing Board's 
decision in favor of the applicant in this uncontested, combined construction 
permit/operating license proceeding for two facilities that will use gas centrifuge 
machines to enrich nonradioactive isotopes for medical, industrial, and other 
uses. With two minor clarifications, the Appeal Board affirms the Licensing 
Board's authorization of the issuance of construction permits and an operating 
license for the plants. 

DECISION 

On February I, 1989, the Licensing Board issued an initial decision granting 
the applicant, All Chemical Isotope Enrichment, Inc. (AIChemIE), a construction 
permit and operating license in the combined docket 50-603-CP/OL and a con-
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struction permit in docket 50-604-CP. LBP-89-5, 29 NRC 99.1 No intervenors 
were granted party status by the Licensing Board and no appeals have been 
filed from the Board's initial decision. Nevertheless, as is our long-standing, 
Commission-approved practice, we have reviewed the Licensing Board's deci­
sion sua sponte. See, e.g., Virginia Electric and Power Co. (North Anna Nuclear 
Power Station, Units 1 and 2), ALAB-491, 8 NRC 245 (1978); Washington Pub­
lic Power Supply System (Hanford No.2 Nuclear Power Plant), ALAB-113, 6 
AEC 251 (1973). 

In the combined construction permit/operating license proceeding, the ap­
plicant seeks to modify and operate the Department of Energy's existing Cen­
trifuge Plant Demonstration Facility, located at Oak Ridge, Tennessee, to enrich 
nonradioactive isotopes for medical, industrial, and other uses. Although the 
enrichment of such stable isotopes is not ordinarily within the Commission's 
regulatory authority, the classified centrifuge machines that the applicant will 
use were originally designed, manufactured, and tested to enrich uranium~ thus 
bringing them under the definition of a production facility within the meaning 
of the Atomic Energy Act, as amended, and the Commission's regulations. See 
42 U.S.C. §§ 2014v, 2131; 10 C.F.R. § 50.2. In the single construction permit 
proceeding, the applicant seeks permission to build a second, larger facility ded­
icated to the same purpose as the first, and located at Oliver Springs, Tennessee, 
some seven miles from the former DOE Demonstration Plant The second plant 
will house additional gas centrifuge machines that the applicant will obtain from 
DOE and that were intended for use at DOE's now-abandoned Gas Centrifuge 
Enrichment Plant at Piketon, Ohio. The applicant will transport the machines to 
its Oliver Springs site. 

In accordance with the Commission's hearing notices, 53 Fed. Reg. 15,315, 
15,317 (1988), the Licensing Board held a mandatory hearing on the uncontested 
construction permit applications. See 42 U.S.C. § 2239a(I). The Board made 
findings on the issues enumerated by the Commission in the hearing notices 
and authorized the issuance of the construction permits as well as the operating 
license. Specifically, the Board received evidence and made findings on the 
adequacy of the applicant's safety analysis, safeguards provisions, and financial 
qualifications, as well as the adequacy of the NRC staff's review of each of 
these matters and its environmental assessment We have reviewed the Board's 
decision and find it to be well supported by the underlying record. We thus 
affirm the Board's decision, with the following two minor clarifications.2 

1 The Director of the Oflice of Nuclear Matcrlal Safety and Safeguards issued the authorized construction pennits 
to AlChcmIE on PebNuy 10. 1989. 
2 These clarifications of but two oflhe Board', findings on environmental issues, while not affecting Ihe outcome, 
are not merely editorial in nature, u the ca!curring opinion auggeru. Ralher, we sincerely believe that Ihe maUCIs 
addressed could be of potential ca!cem to Ihe public and seek only to allay Ihose ca!cems u best we can. 

268 



First, in connection with its discussion of a "worst case" accidental release of 
toxic material, the Board states that the loading docks at both facilities will be 
"enclosed on all sides and equipped with an overhead door which could swing 
down to enclose the entire dock and thus eliminate the release of material to the 
environment Tr. 183-84." LBP-89-5, 29 NRC at 115. Because the record does 
not indicate that the dock enclosures and door will create a sealed environment, 
these mechanisms cannot eliminate, but rather will substantially minimize, any 
toxic releases to the environment In any event, as the Board noted, the staff's 
analysis conservatively assumed such releases and concluded that they would 
be well within established guidelines. [d. at 114-15. See Staff Exhibit lA, 
Environmental Assessment Related to the Construction and Operation of the 
AIChemIE Facility 1 CPDF (September 1988), at 23-28. 

Second, the Board states that the Oliver Springs "site, which is still being used 
to pasture cattle, is not an appropriate habitat for any threatened or endangered 
plant species." LBP-89-5, 29 NRC at 120. Inasmuch as the record on this score 
is somewhat confusing, the Board's statement warrants some brief elaboration. 
The site and adjacent forest area potentially could provide a habitat for two 
plant species that the State of Tennessee considers "threatened," i.e., the Canada 
lily and goldenseal. Due to the already extensive use of the area for grazing 
and timber harvesting, however, the site is no longer a likely habitat for either 
species. See Staff Exhibit 5, Supplementary Testimony of Dr. Jerry J. Swift at 
2; id., Attachment (December 5, 1988, letter from James E. Hammelman); id., 
Attachment (November 18, 1988, EcologiCal Survey at 11, 13, and Appendix 
(August 27, 1987, letter from Roberta E. Hylton». 

LBP-89-5, 29 NRC 99, is affirmed. 
It is so ORDERED. 

Mr. Moore, Concurring: 

FOR THE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

I concur in the majority's result affirming the Licensing Board's decision. I 
do not, however, join in my colleagues' "clarifications" of the Licensing Board's 
factual findings. 

In initially approving the Appeal Board's sua sponte review authority, the 
Commission intended to ensure that the agency fulfilled its responsibilities under 
the Atomic Energy Act and its obligations under the National Environmental 
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Policy Act by providing yet another level of review in those cases where 
there was either no appeal or no appeal of certain previously contested issues. 
In the uncontested proceedings at hand. I do not believe that the majority's 
action taking issue with the Licensing Board's choice of words in two factual 
findings - language that in context is abundantly clear - is an appropriate 
exercise of that authority. Stated otherwise, the majority's action in this instance 
neither corrects a substantial or significant common defense and security problem 
nor rectifies a serious or important environmental concern. The fact that the 
Commission has never acted as the majority has here in exercising its analogous 
sua sponte review authority over our decisions, speaks volumes as to the 
appropriate exercise of that review function. 

In exercising our sua sponte review authority, I do not believe we sit as self­
appointed editors of the Licensing Board's decision. In my opinion, the actions 
of the majority are needlessly destructive of our relationship with licensing 
boards. Accordingly, I respectfully decline to join the majority's memorandum. 

270 



Cite as 29 NRC 271 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

Peter B. Bloch, Chair 
Emmeth A. Luebke 
Dr. Jerry Harbour 

LBP-89-9 

In the Matter of Docket Nos. SD-443-0L-1 
S0-444-0L-1 

(ASLBP No. 88-858-01-0L) 
(Onslte Emergency PlannIng 

and Safety Issues) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, st st. 

(Seabrook Station, Units 1 
and 2) March 3, 1989 

After considering issues raised by a summary disposition motion, the Licens­
ing Board admitted genuine issues of fact under three bases for an emergency 
planning contention. It encouraged the parties to develop agreed site visitation 
procedures to resolve issues under one of the bases. 

SUMMARY DISPOSmON 

Legal standard for summary disposition reviewed. 

EMERGENCY PLANNING 

Relationship among emergency planning regulations and guidance reviewed. 
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TECHNICAL ISSUES DISCUSSED 

Hearing damage from sirens 
Discomfort from sirens 
Siren loudness; reflection from buildings 
Measurement of elapsed time for alerting and notification (emergency plan-

ning) 
Readiness of emergency personnel - mobile siren (VANS) drivers 
Measurement of elapsed time for route transit (emergency planning) 
Siren rotation, effect on sound levels. 

MEMORANDUM AND ORDER 
(Summary Disposition) 

We shall grant in part Applicants'l motion for summary disposition of all 
emergency planning contentions2 related to notification and warning of people 
within the Commonwealth of Massachusetts.3 

In this opinion, we will discuss separately each of the bases for the admitted 
contention and state the extent to which summary disposition shall be granted. 
We shall then also review each material issue of fact that Applicants allege not 
to be in dispute and shall determine which of those facts are not in dispute. 

I. LEGAL STANDARD 

A. Procedural Standard 

Pursuant to 10 CF.R. § 2.749 of the Commission's Rules of Practice, a party 
may move for summary disposition of all or any part of the matters involved in 
the proceeding. Paragraph (d) of § 2.749 provides: 

The presiding officer shall render the decision sought if the filings in the proceeding, 
depositions, answers to interrogatories, and the admissions on file. together with the 

1 Public Senice Ccmpany of Ncw Ihmpshire, ~t Dl.. which has filed • Motion for Summary Disposition at 
Amended Contention on Notificatiat System of Auomey General for the Canmmwcalth of Massachusetts, 
September 14, 1988 (Motion). 
2 Admitted by this Board's Memorandum and Order (Ruling m Admissibility of Mass. Amended Contention and 
Bases), June 2, 1988 (unpublished). In this opinion we shall refer to the Massachusetts Attorney General as 
Intervenor. 
3 In response, the other panies filed the Answer of Massachusetts Auomey General in Oppositim to Applicants' 
Motim for Summary Dispositim of Amended Cmtentim m NotiJicatim System, October 11, 1988 (AG 
Response), and NRC Staff Response to Applicants' Motim for Swmnary Di!positim of the Massachusetts 
Attorney (;eneral', Amended Contention m Notification Systems, October 12, 1988 (StaffRcspmse). 
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statements of the parties and the affidaviu, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a decision as a matter of law. 

The proponent of the motion for summary disposition must meet this burden 
even if the party opposing the motion fails to present evidentiary material to 
the contrary. Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, 
Units 1 and 2), ALAB-443, 6 NRC 741,753-54 (1977). To meet this burden, the 
movant must eliminate any real doubt as to the existence of any genuine issue of 
material fact. Louisiana Power and Light Co. (Waterford Steam Electric Station, 
Unit 3), LBP-81-48, 14 NRC 877, 883 (1981); Perry, ALAB-443, supra, 6 NRC 
at 753,4 Moreover, the record is to be reviewed in the light most favorable to 
the opponent of the motion. Dairyland Power Cooperative (La Crosse Boiling 
Water Reactor), LBP-82-58, 16 NRC 512, 519 (1982). 

Judging against these standards, most of the Applicants' motion must be 
denied. 

B. Substantive Law 

The relevant part of the Commission's emergency planning regulation re­
quires that 

means to provide eady notification and clear instruction to the populace within the plume 
exposure pathway Emergency Planning Zone have been established. 

10 C.P.R. § 50.47(b)(5); see also 10 C.P.R. § 50.34(b)(6)(v) (requiring that an 
applicant demonstrate in its FSAR that it complies with 10 CF.R. Part 50, 
Appendix E, Emergency Planning). 

Appendix E to Part SO, "Emergency Planning and Preparedness for Produc­
tion and Utilization Facilities" also was published for notice and comment and 
adopted by the Commission. Administrative Procedure Act (5 U.S.C. §§ 552, 
553; 44 Fed. Reg. 75,167, 75,171 (1979); 45 Fed. Reg. 55,402, 55,408. Ap­
pendix E provides that 

The design objective of the prompt public notification system sball be to have the capabilily to 
essentially complete the initial notification of the public within the plume exposure pathway 
EPZ within about 15 minutes. 

4 A licensing boud bas laid thlt llIItIJ1lary clisposiliat is atly authorized "where it is quite c1ear what the flcts 
are" and the moving party is mulled to judgment u • mltter m law. 10 c.F.R. U.749(d); Pacific Ga.t IUId 
Ekctric Co. (Stanislaus Nuclear Project, Unit 1), LBP·774S, 6 NRC IS9, 163 (1977). Ano!hcr boud laid !hat 
"in onlcr to grant • moeion for IIlmmUY disposition, the record before [!he Licensing Board] must demonstrate 
clearly !hIt !here is no possibility !hIt there exista • liIiglble issue offici." Po.wr AutItority o/IM Star. 0/ NrN 
York (Gn:ene County Nuclear Power Plant), LBP-79-8, 9 NRC 339, 340 (1979). 
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[d. at 3-3. Appendix E then states the requirements for the content of emergency 
plans that must be met by an applicant for a license to operate a nuclear power 
plant 

In addition to these regulations, which have the force of law, this pro-
. ceeding is affected by a "guidance" document, NUREG-0654, Rev. 1 (1980), 
which provides further explanation of the planning criteria set forth in 10 
C.F.R. § 50.47(b)(I) through (16). This NUREG was subject to public comment 
(44 Fed. Reg. 9768 (Feb. 13, 1980» but which has a nonbinding or suggestive 
effect' Relevant parts of NUREG-0654 state: 

PIaMing StfJlldard 

[M]eans to provide early notification and clear irutructioo to the populace within the plume 
exposure pathway Emergency Planning Zooe have been established. 

[d. at 43; see also § 50.47(b)(5). 

EWJluation Crileria 

Each organization shall establish administrative and physical means, and the time 
required for notifying and providing pranpt irutructioos to the public within the plume 
exposure pathway Emergency Planning Zone. (See Appendix 3.) It shall be the licensee's 
responsibility to demonstrate that such means exist, regardless of who implements this 
requirement. • • • 

NUREG-0654 at 45. 

APPENDlX3 

MEANS FOR PROVIDING PROMPT ALEKIlNG AND NOTIFICATION 
OF ••• mE POPULATION 

••• 
Commercial broadcast messages are the primary means for advising the general public 

of the conditioos of any nuclear accident. The primary means for alerting the public to an 
impending notification by public authorities may be any combination of fixed, mobile or 
elec:trooic tone generators which will coovey the alerting signal with sufficient timing and 
intensity to permit completioo of notification by broadcast media in a timely manner. • • • 

NUREG-0654, Appendix 3 at 3-2. 

5 s .. Caro1iNl Power ONlU,IIl Co. (Shearon Hurls Nuclear Power Plant), LBP-86-11, 23 NRC 294, 36«;9 
(1986) (NUREG-06S4 requlmnent or alerting through 6<HIeabd rirats not adequate 10 alert "essentially 100 
percent" or reaidcnl.l at 2 a.m.). In this c:uc, we COIlIidcred making nighttime alertlnS a _'polll~ issue, pwsuant 
10 10 C.F.R. § 2. 76Oa, but in our diserctim we have the view that the policy guidance of NUREG-0654 is adequate 
and that a serious safety Illue doe. not exist.. 
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Within the plume exposure EPZ the system shall provide an alerting lignal and notification 
by commercial broadcast (e.g., EBS) plus specialsysterns such as NOAA radio. ••• 

• • • The minimum acceptable design objectives for coverage by the system are: 
a) Capability for providing both an alert signal and an informational or instructional 

message to the population on an area wide basis throughout the 10 mile EPZ, within 15 
minutes. 

b) The initial notification system will assure direct coverage of essentially 100% of the 
population within 5 miles of the site. 

c) Special arrangements will be made to assure 100% coverage within 45 minutes of 
the population who may not have received the initial notification within the entire plume 
exposure EPZ. • • • 

[d. at 3-3. 

Sirens 

Wherever proposed as part of a system, subject to later testing by statistical sampling, the 
design concept and expected performance must be documented as part of plans submitted 
by licensees. • • • The designs of such systems must take into account the demography and 
topography of the areas being considered. 

[d. at 3-7 to 3-8. 

The basic criterion needed for the design of a siren I)'Stern is the acceptable dissonant 
sound level as descn"bed in "Outdoor Warning Systems Guide," Report No. 4100, by Bolt, 
Beranek and Newman, Inc., June 1979 (FEMA publication number CPG·l·17). 

As an acceptable criterion at most locations IOdb above average daytime ambient 
background should be a target level for the design of an adequate siren system. • • • 

[d. at 3-8; see Jonas Affidavit, Exhibit C. for FEMA CPO-I-17. 

Siren systems should be designed considering the demography and topography of an 
area, and taking into account other alert or notification systems in place or planned. The 
maximum sound levela received by any member of the public should be lower than 123db, 
the level which may cause discomfort to individuals. • •• 

NUREG-0654. Appendix 3. at 3-8. 

The IOdb differential above daytime ambient is meant to provide a distinguishable signal 
inside of average residential construction under average conditions. Where special individual 
cases require a higher alerting signal. it should be provided by other means than a generally 
distributed acoustic signal. 

[d. at 3-9. 
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'The siren signal shall be a 3 to 5 minute steady signal as described in Paragraph IV B 
of CPO·I·17 and capable of repetition. 

[d. at 3-12. 

II. DISCUSSION OF BASIS A.1 

Basis A.l is: 

'The VANS and the New Hampshire fixed sirens because of their locations, height, 
acoustic range and number, do not provide tone or message coverage for essentially 100 
percent of the population in the Massachusetts plume exposure pathway EPZ at the sotmd 
pressure levels required in NURBG.06S4 and FEMA·RBP·I0. 

A. Applicants' Position 

The Applicants claim that Basis A.l is ''put to rest" because their VANS 
system does not and need not provide informational and instructional messages 
and because Wyle Laboratories has determined that essentially 100 percent of 
the population in the Massachusetts portion of the EPZ wiII be covered by the 
tone-alert mode of the sirens. Applicants' Brief at 3-S. They also submit an 
affidavit of David M. Keast, who states that he was author of CPG-I-17, 'which 
was the source of the regulatory language limiting sound to no more than "123 
dB, the level which may cause discomfort to individuals. Keast Affidavit at 
2. He claims that the t23-dB level used in this language was selected to avoid 
hearing damage to individuals and that no damage would be caused by a 134-dB 
rotating siren at 2S feet sounded for 3 minutes at SSO Hz. [d. at 4; see Kreiter 
Affidavit at 4. 

B. Intervenor's Position 

With respect to the message mode of the siren (also called "public address 
mode''), the Intervenor filed a Motion to Amend Bases on September 8, 1988, 
which addresses the Applicants' claim that the VANS system need not provide 
instructional messages for the beach population. However, the motion was 
denied, Memorandum and Order (Granting Mass. Request to File a Reply; 
Denying Mass. Motion to Amend), October 12, 1988 (unpublished), and is not 
an issue in this case. 

With respect to tone-alert coverage, Intervenor states that the Applicants' 
experts proceed from a faulty, crucial assumption. It assumes that it is acceptable 
for each VANS siren to put out 134 dBC of sound output. Applicants' 
calculations are based on that output. Stusnick Affidavit, , 8, Attach. E at 6 
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and 7 of 10. They also acknowledge, based on their own calculations, that the 
maximum sound level received by members of the public will be 131 dBC. 
Motion at 4 n.3; Sutherland Affidavit, ~ 5. 

Intervenor also argues that NUREG-0654, FEMA-REP-1, Rev. 1 states that 
"[t]he maximum sound levels received by any member of the public should 
be lower than 123db, the level which may cause discomfort to individuals." 
NUREG-0654, Appendix 3 at 3-8. It states that Applicants' affidavits concerning 
lack of hearing loss at 131 dBC are irrelevant, as the clear wording of the 
regulations is addressed to discomfort It states that Applicants have far exceeded 
the allowable 123-dBC level in order to squeeze additional coverage from their 
limited number of sirens. If the sound level is limited to the acceptable 123-
dBC level, coverage falls off sharply and leaves a substantial portion of the 
Massachusetts EPZ unprotected by an alert-and-notification system. Bouliane 
Affidavit, ~ 31, Appendices 9 and 10. 

Intervenor states that there also are genuine issues of material fact concerning 
whether this calculation underestimates the sound level received by members of 
the public by not including sound reflection from buildings. See Affidavit of 
Thomas Bouliane, ~~ 25-30. 

C. Staff's Position 

The Staff supports the motion of Applicants. However, Staff's agreement 
with Applicants does not result in a change in any of our conclusions concerning 
the existence of a material issue of fact Wh'at Staff's position can do is add to 
the weight of evidence, but tt would not negate a genuine issue arising out of 
an affidavit submitted by Intervenor. See above, pp. 272-73. Consequently, we 
shall not separately review Staff's position, but we will remain aware of it in 
case it ought to have some effect on our determination. 

D. Findings 

The following genuine issues of fact exist and shall be heard: 
A.I-I. Whether sound levels in excess of 123 dBC cause enough discom­

fort so that the Board should not approve the use of sirens at a 
higher level of sound. We note that this issue of fact also involves 
a legal question: What standard should we apply to determine 
the possible relevance of discomfort? On this question, we invite 
simultaneous briefs from Intervenor and Applicants 5 days prior to 
the deadline that shall be set for the prefiling of testimony; and we 
invite a legal filing from the Staff simultaneously with the prefiling 
of testimony. 
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A.I-2. If there is some level higher than 123 dBC that the Board should 
allow, what is that level? 

A.I-3. Whether Applicants' sirens can provide adequate coverage if used 
at sound levels that are not unduly uncomfortable. 

A.I-4. Whether Applicants' position on the sound level resulting from 
their sirens is an underestimate because of sound reflection from 
buildings. 

The following are material facts that we find are not in dispute: 
A.I-a. The alert function is performed by using the tone mode of the 

siren. 
A.I-b. The Emergency Broadcast System (EBS) radio broadcasts are 

relied upon to provide the notification function (i.e., providing 
information and instructions) to the public. 

A.I-c. The siren message mode is not used for alert or notification. 
A.I-d. There is no dispute relevant to this case concerning siren message 

mode substantive requirements. 
A.I-e. The population density distribution for the geographical area within 

the Massachusetts plume exposure EPZ has been determined. 
A.I-f. Those areas where the population density exceeds 2000 persons 

per square mile have been identified and are depicted on Figure 
2-2 of the Seabrook Station Public Alert and Notification System 
FEMA REP-IO Design Report. 

A.I-g. All other areas have a population density less than 2000 persons 
per square mile. 

A.I-h. The siren sound coverage for each VANS siren was determined by 
means of a computer model developed by Wyle Laboratories. 

A.I-i. Figure 2-2 of the FEMA-REP-IO Design Report depicts 60- and 
70-dBC sound level contours calculated by the model and then 
graphically combined into the envelopes depicting the total system 
coverage. 

A.I-j. Ambient sound surveys were conducted in all four areas that 
Applicants have admitted, based on siren sound levels in excess 
of 123 dBC, would not be covered by a sound level of at least 60 
dBC. 

A.I-k. Applicants do not rely upon New Hampshire fixed siren coverage 
for any of the portion of the coverage for Massachusetts. 

m. BASIS A.2 

Intervenor withdrew Basis A.2 based on arguments made by the Applicants. 
The following material facts are not in dispute: 
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A.2-a The VANS sirens do not operate continuously. 
A.2-b. The VANS sirens are not permanent, stationary facilities. Rather 

they are mobile equipment, moved from place to place by truck, 
located at different sites (even in different states) at different times. 

A.2-c. The Governor of Massachusetts and the town officials of Amesbury 
will obey the statutes of the Commonwealth of Massachusetts and 
the Constitution of the United States. 

A.2-d. The Governor of Massachusetts and the town officials of Amesbury 
will use their best efforts to protect the populace in response to a 
radiological emergency at Seabrook Station. 

IV. BASIS A.3 

Basis A.3 is: 

The fourteen VANS loc:atioos6 are physically inac:c:essible to the VANS equipnent. 

A. Comparison of Parties' Positions 

The Applicants ask for summary disposition on Basis A.3 based on the 
personal observations of a Seabrook employee, Joseph Story ll. We agree with 
Intervenor that those observations are sufficient to allow summary disposition 
with respect to acoustic locations VL-02 and VL-13, but they do not dispose of 
factual issues remaining for VL-03, VL-06, VL-fJ7 and VL-12. 

On October 3, 1988, Nancy Mason, an investigator for Intervenor revisited 
VL-03, VL-06, and VL-12 and made measurements of those areas to determine 
their accessibility to VANS equipment The Rlrd Series F-800 truck is 95 inches 
wide, and the outriggers extend approxiinately 5 feet from the truck on each 
side. Mason Affidavit, 1 3; Boul~e Affidavit, , 32, Appendices II, 12. With 
outriggers extended, a VANS truck parked at the side of the road at VL-12 will 
extend at least 6 feet into the road. See Mason Affidavit, ,6. The Board is not 
sure whether this conclusion is correct or, in fact, whether that is a permissible 
location for the truck. 

Moreover, the ApplicantS acknowledge that VL-06 and VL-CY7 are inclined 
where the trucks would set up. Story Affidavit, ,,11, 12. While Applicants 
characterize those inclines as slight or negligible, Intervenor claims that its 
photographs indicate otherwise. See Mason Affidavit, Exhs. C through H. In any 
event, the crane manufacturer'S instructions state, "do not use this equipment 

liThen: are ax!ecn VANS locations and ax llaging areas, from which the VANS are deployed. Two of the 
llaging areas also IC%VC U • VANS locatim. S6. New Hampshire Yankcc, "Seabrook Statim Public Alert and 
Notificatim System: FEMA·REP·IO Design Report," Apri130, 1988, It 2·33 to 2-34 (Tables 2·1 and 2-2). 
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except on solid. level surface," and that the "crane must be level for operation." 
Bouliane Affidavit, ,32, Appendix 13; see Johnson Affidavit, Attach. C, 2 of 
2. The record does not contain information on the crane's tolerance for being 
on a slight incline. 

Another factual issue is raised by Intervenor's observation that the grass and 
dirt surface of VL-12 is uneven, again suggesting operation inconsistent with 
the manufacturer's specifications. Mason Affidavit, 16. 

Finally, there was an issue concerning whether the Applicants had made ap­
propriate provision for acoustic location accessibility during the winter. Loca­
tions VL-06, VL-07, and VL-12 are simply unpaved roadsides. Those locations 
might have been blocked by snow pUes in the winter, making access difficult. 
However, this argument has been disposed of by joint stipulation, based on Ap­
plicants' contract with a firm to remove snow from each acoustical location; and 
the Board accepts this stipulation. 

B. Board's Findings 

The following are genuine issues of material fact: 
A.3-t. Whether the appointed destination locations, including VL-06, VL-

07, and VL-12, are sufficiently level for the safe deployment of 
the VANS vehicles. 

A.3-2. Whether or not VANS vehicles may gain physical access to VL-
03, VL-06, VL-07, and VL-12. 

c. Requirement for Negotiation and Accurate Measurement 

The physical characteristics of the VANS destination sites are definitely 
knowable. Consequently, we expect the parties to engage in good-faith efforts 
so that Applicants can drive vehicles into the sites with Intervenor's consultant 
as an eyewitness. An agreed method also should be arrived at for measuring the 
degree of inclination at the site so that the Board will not need to litigate a fact 
that any person could obtain merely by visiting th.e site. Appropriate protective 
order agreements should be entered into so that information about the sites will 
not become public. 

If the parties are unable to reach an agreement on a site visitation procedure, 
they may ask the Board for informal assistance in reaching agreement 

The following facts are not in dispute: 
A.3-n. Of the sixteen preselected VANS acoustic locations, two are 

located at the staging area where the VANS vehicle is parked. 
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A.3-b. At acoustic location VL-02, Applicants have observed the parking 
lot numerous times in the spring and summer, and it has never 
been close to being full. In addition, part of the lot is not used for 
parking, and this part is large enough to accommodate the VANS 
vehicle. 

A.3-c. All VANS drivers will be trained to locate VL-03 (and all other 
acoustic locations). When Applicants set the VANS prototype 
up at VL-03, fully extending the boom, there were no observed 
stability problems. . 

A.3-<l. Applicants are able to, and intend to, set up on the dirt rather than 
on the paved pad at VL-13. Applicants have set up the VANS 
prototype here, fully extending the boom, with no problems. 

A.3-e. A review was conducted at each of the selected acoustic locations, 
which entailed actually driving a Ford Series F-800 truck with a 
truck-mounted telescoping crane to each acoustic location. 

A.3-f. At VL-06, Applicants easily set up the VANS prototype, fully 
extending the boom, with no interference by the trees and without 
obstructing the access road. • 

v. BASIS A.4 

Basis A.4 is: 

The VANS vehicles are inadequate for their intended use. The vehicles cannot withstand 
and will not operate properly with the weights. amount and nature of equipment intended to 
be carried by the vehicles. The weight distribution with the siren fully extended will cause 
the equipment to fall and/or the lifting mechanism to bend or break under heavy wind or 
precipitation conditions. Moreover. the telescopic crane will not reliably lift the siren to iu 
fully extended position because of the weight of the siren and the capacity of the crane. 

The Intervenor does not dispute the affidavits presented on Basis A.4, hence 
there are no genuine issues of material fact with respect to this basis. 

All of the following facts are not contested: 
A.4-a. The crane manufacturer has informed Intervenor that high winds 

will not impair the operation of the VANS crane assembly. 
A.4-b. The deflection observed during Applicants' pull test is a normal 

structural phenomenon and did not indicate any failure of the 
VANS crane. 

A.4-c. The wind tunnel test cited by Intervenor is 7 years old and was 
performed on a drive mechanism less than one-fifth as strong as 
that used by Applicants. 
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A.4-d. The weight of a fully loaded VANS vehicle is far below the gross 
vehicle weight rating for the model of lruck to be used. 

A.4-e. The VANS equipment is securely attached to the VANS truck. 
A.4-f. The only relevant concerns regarding the adequacy of a vehicle 

carrying or transporting equipment/material are the weight of the 
equipment/material and the method used, if any, to secure it to the 
vehicle during transiL 

A.4-g. The rated lifting capacity of the crane in any position far exceeds 
the hypothetical load. . 

A.4-h. A pull test that was performed on a National Crane Series 4 
hydraulic crane showed no structural or stability deficiencies. 

A.4-i. Based on analysis and testing, the VANS lifting mechanism will 
support the siren package under the various design environmental 
loading conditions, and there is no danger of the equipment failing 
or the mechanism breaking. 

VI. BASIS A.5 

Basis A.S is: 

The time needed for driver alert, dispatch, route transit, letup and activaticn in accordance 
with NRC regulations will exceed 15 mimnes for many of the VANS vdlicles in optimmn 
weather conditions. The reasons for this include the time required to get vehicles on the 
road (which itself includes the time required to notify the driver, have the driver proceed to 
the vehicle, check out the vehicle and equipment, start the vehicle and leave the staging area, 
alcng with other vehicles at the staging area), the distance to be traveled, the traffic that will 
be encountered, the setup time and the need for both alert signal and message capability' 
within the 15 minute period. In poor weather, heavy traffic, and nighttime conditicns the 
times needed to accomplish these tasks will increase. 

A. Summary or Positions 

The Applicants' motion with respect to Basis A.5 is supported by six 
affidavits. These affidavits address each of the phases of deploying the VANS 
vehicles and they conclude that the total time elapsed will be under IS minutes. 
Intervenor, on the other hand, questions whether these time estimates are 
conservative, and it also questions whether Applicants have improperly failed to 
address "the reality that at any particular time drivers will be in different states 
of readiness for an alert signal." AG Response at 12 n.7. 

We shall address each of the factual assertions separately in this portion of 
our opinion. 
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B. The Legal Setting 

The IS-minute time requirement appears at 10 C.F.R. Part 50, Appendix E, 
~IV.D.3: 

The design objective of the prompt public notificaticn system shall be to have the capability to 
essen/ially complete the initial notificaticn of the public within the plume exposure Pathway 
EPZ within aboUl15 minutes. [Emphasis added.] The use of this notificaticn capability will 
range from immediate notificaticn of the public (within 15 minutes of the time that State and 
local officials are notified that a situation exists requiring urgent actioo) to the more likely 
events where lhere is substantial time lMIilable for the State and local governmental officials 
to make a judgment whether or not to activate the public notification system. NUREG.06S4 
sets forth what it descn"bes as the "minimum acceptable design objectives" for the system: 

a) Capability for providing both an alert signal and an informational or instructional 
message to the population on an area-wide basis throughout the 10 mile EPZ, within 15 
minutes. 

b) The initial notification system will assure direct coverage of essentially 100% of the 
population within 5 miles of the site. 

c) Special arrangements will be made to assure 100% coverage within 45 minutes of 
the population who may not have received the initial notification withln the entire plume 
exposure EPZ. 

NUREG-0654, Appendix 3 at 3-3. 
The Commission has concluded that the IS-minute time limit is a "general 

objective" and that planners have timing flexibility in designing a system to 
notify the population located between 5 and 10 miles from the plant. Final Rule 
on Emergency Planning, CLI-80-40, 12 NRC 636, 638 (1980). 

c. Alert 

Applicants argue' that the initial notification call from the Seabrook Control 
Room Communicator is received by the New Hampshire Yankee Offsite Re­
sponse Emergency Operations Contact (Contact Person). Catapano Affidavit, 
, 5. This Contact Person mobilizes the VANS by entering a simple code into a 
touch pad sitting on his desk where he receives the notification call. Id., "7-12. 
The notification is completed and verified electronically within 10 seconds. Id., 
,12. 

Intervenor argues that the 10-second time period is pure speculation. It argues 
that the system has not been constructed or tested. Desmarais Deposition at 
85-86, Em. A to Jonas Affidavit. However, it is not necessary that a system 
be constructed. The system to be used is described in the Catapano Affidavit, 
~17-12. It includes automatic simultaneous dialing of all staging areas, with 

, Motion at 20. 
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automatic verification of receipt and decoding of the message. Provision is 
made for following up on any location that does not verify receipt. All this 
can be done within 10 seconds, according to the affidavit. And there is no 
contrary proof to raise a genuine issue of facL The Intervenor relies on its own 
speculation, unsupported by any affidavit. So we find that there is no genuine 
issue of fact concerning the 100second alert period. 

D. Dispatch 

We agree with Intervenor that Applicants have misinterpreted the requirement 
for conservative calculations with respect to dispatch time. Dispatch time tests 
included a maximum of 53.35 seconds. Beard Affidavit, Attach. B at 1 of 4. 
There were seventeen runs with a dispatch time of over 40 seconds. [d. We 
notice that all of the runs of over 40 seconds occurred in the first twenty-seven 
of the fifty runs, indicating a possible bias due to a practice effect. Hence, we 
conclude that these trials are consistent'with a dispatch time of as great as 53 
seconds. Furthermore, it is not clear whether these tests, where the operators 
were aware that they would be repeatedly called, are a fair prediction of what 
would actually happen in an event with no forewarning. 

Over years of plant operation. how likely is it that each of the VANS operators 
will be actually available and alert (e.g •• not in the restroom, not away from post 
on break, not believing that the situation is a false alarm) at the time an alert 
message is received? How'long will it take if electronic activation fails and 
radio or telephone voice contact becomes necessary? See AG Response at 11-
12 n. We note that the actual personnel procedures to be used have not been 
made available to us. It is possible that those procedures would provide such 
measures as advanced alerting of personnel as would assure us that our concerns 
about driver readiness are not realistic. 

E. Route Transit 

Applicants state that route transit time may be estimated at 10 minutes; they 
rely on 1397 test runs done in the spring and summer of 1988 and tabulated 
in Summary Tables 1 and 2 in the Desmarais Affidavit, , 18. As we review 
those tables, which are not contradicted by Intervenor. they do show that it 
is conservative to assume spring and summer route transit times of under 10 
minutes for acoustic locations 1-15 and 15 minutes for acoustic location 16 (a 
sparsely populated area between 10 and 11 miles from Seabrook; Desmarais 
Affidavit, ~ 22). 

Hence, the only issue left here is whether, in the event of snow, the average 
transit times will exceed 10 minutes and how frequently such a condition might 
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be expected to occur. We note that Applicants concede that travel times might 
be as great as 11.5 minutes at one acoustic location and 10.45 minutes at another 
in the event of snow or icy road conditions. Lieberman Affidavit at 6. However, 
Applicants have demonstrated that: 

It is very unusual for roads to be impassable for a significant amount of time. . During 
the preparation of the Seabrook Station Evacuation TIme Study. • • the Police OJ.ids of all 
Massachusetts towns in the lO-mile EPZ except Amesbury ••• indicated that mow plowing 
equipment is mobilized and deployed during the snowfall after an appropriate amount of 
mow has accumUlated, in order to maintain passable roads. The general oonsenms was that 
snow plowing efforts arc generally successful in maintaining roadway passage for all but the 
most extreme blizzards and icing conditioos. 

Lieberman Affidavit, , 8. Intervenor does not contradict this evidence by citing 
the Johnson Affidavit, Attach. B at 11 of 12, for the proposition that continuous 
snow coverage of at least 1 inch lasts 30 to 45 days. The testimony is that the 
snow does not last that long on the roads, and the Johnson Affidavit does not 
even address that proposition. 

F. Setup of Sirens 

The Applicants have introduced uncontradicted evidence that the setup of 
sirens can be accomplished within 1 minute. We note that, to do that, it might 
happen that sirens would be activated while the sirens were still being raised 
from 25 feet to 45 feet above ground level. See Sutherland Affidavit, ,,5-6. 
However, we note that the activation oC sirens in the 25-Coot position would last 
less than 1 minute until a 45-Coot elevation would be reached. Id. at 3. , 

G. Siren Sounding 

There is no conflict concerning Applicants' assertion that sirens will be 
sounded Cor a duration oC 3 minutes. 

H. Message Capability 

The Intervenor argues that the Applicants ignore completely the regulatory re­
quirement of "[c]apability Cor providing both an alert signal and an informational 
or instructional message" within 15 minutes. NUREG-0654, Appendix 3 at 3-3 
(emphasis added). "Within the plume exposure EPZ the system shall provide 
~ alerting signal and notification by commercial broadcast (e.g., EBS) .••• " 
Id. 

Applicants' conclusion that they can complete initial notification in the non­
winter months in 14 minutes and 50 seconds does not permit any accommo-
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dation for EBS or other instructional messages. See Applicants' Brief at 27. 
(The Applicants rely on the EBS radio network for providing information and 
instructional messages. Desmarais Affidavit, Attach. D at 3 of 23.) The EBS 
messages drafted by the Applicants in the SPMC would require a considerable 
amount of time to read. The initial EBS message used in the June 28-29, 1988 
exercise took slightly over 2 minutes to read. Jonas Affidavit, Exh. B. Therefore, 
there is a genuine issue of fact concerning how much time should be added for 
this notification function. We note that this question is apparently not simple 
since it appears to us that a person must first hear a siren before tuning in for 
notification. Not all people will hear the siren at the same time. Not all will 
tune in their radios immediately. Not all will tune in at the beginning of a 
broadcast of the message. 

I. Overall Time 

There are enough questions concerning individual components of time for 
the Intervenor to have raised a genuine issue of fact concerning the adequacy 
of the time for both alerting the public and transmitting informational messages 
to iL 

J. Genuine Issues or Fact 

For reasons already stated, the following are genuine issues of fact 
A.5-1. What is an appropriate conservative estimate of the length of time 

it would take for drivers to take the necessary actions before their 
vehicles leave their stations during conditions likely to prevail at 
the time of need? 

A.5-2. Given that there is snowfall of 0.5 inch or more during 5.5% 
of the days of the year, would a conservative estimate of travel 
times to VANS acoustic locations include the somewhat prolonged 
travel times anticipated during snow conditions? If so, what time 
estimates should be included? 

A.5-3. What is an appropriate conservativ~ estimate of the length of time 
it would take for people within 5 miles of Seabrook to receive the 
informational message to be broadcast over the EBS? . 

A.54. What is an appropriate conservative estimate of the total length of 
time for alerting and informing people within 5 miles of Seabrook? 
Is that estimate within acceptable guidelines? (If it is longer than 
15 minutes, what are the factors we are to consider in deciding 
whether the time period is adequate?) 
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K. Issues of Fact That Are Not in Dispute 

The following are not genuine issues of fact: 
A.S-a. Notification of the VANS is completed within 10 seconds. 
A.S-b. Applicants have established procedures by which the VANS drivers 

are responsible for ensuring that the vehicles are ready at all times 
for immediate dispatch, and no additional check is required upon 
notification. 

A.5-c. At the time of notification, procedures require the driver to walk 
to the vehicle, disconnect the external power cord to the battery 
charger, and drive away. Fifty tests of this process (which included 
having the drivers walk 100 feet to the vehicle) used an average 
time for this phase of less than 40 seconds. 

A.5-d. Since there are at most three VANS that would leave any staging 
area, they will not delay one another appreciably while leaving. 

A.S-e. The VANS transit studies, involving 1397 test runs, provide au­
thoritative transit time data under a variety of road conditions, in­
cluding clear road, heavy summer weekend traffic, rain, and dark­
ness. 

A.5-f. The results of the VANS transit study show that for acoustic 
locations VL-02 through VL-15, under test conditions, the transit 
times are below 10 minutes.s 

A.5-g. Applicants have arranged for a satellite staging area within a 
0.6-mile travel distance of VL-Ol, to be staffed during summer 
weekends and holidays. The short distance from the satellite 
staging area to VL-Ol will ensure that the transit time can be 
accomplished in less than 10 minutes. . 

A.S-h. The geographical area covered uniquely by the siren at VL-16 
is between 10 and 11 miles from Seabrook Station and has a 
maximum population, over 3 square miles, of 401 people, or less 
than 0.2% of the EPZ population. 

A.5-i. The transit time to VL-16 is less than 15 minutes. 
A.5-j. The VANS trucks are equipped with dual mud and snow tires on 

the rear axle, which with the weight of the vehicle will provide 
sufficient traction to propel the vehicle over a snow- or ice-covered 
roadway. 

A.S-k. Winter adverse weather conditions occur on affected roads about 
5% of the time in the EPZ. 

Bin oor judgment. it is not necessary to use the extreme values in • Ilmplc of this size. We usa would net use 
the mean. However. using a lcgu ltandard or ~onableness. we cmclude thlt then: is no genuine islUe of flct 
about this statement. 
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A.5-1. Estimated adverse winter transit times can be determined, using 
conservative assumptions, by multiplying spring average' transit 
times by 1.33. 

A.S-m. Winter adverse weather conditions could delay a few VANS by 
I.S minutes or less. 

A.5-n. The estimated adverse winter transit time to VL-16 is less than 20 
minutes.' 

A.5-o. Applicants' VANS system is part of a utility emergency plan 
designed to replace a fixed-pole siren system for which Appli­
cants were unable to obtain proper authorizations from responsible 
governments. 

A.S-p. The setup time of the siren consists of the time required for the 
VANS operator to proceed from the vehicle cab, remove the boom 
strap, lower the stabilizing outriggers, and raise the siren boom to 
the operable position. This process was tested SO times and found 
to take less than 1 minute. . 

A.5-q. The tarpaulin covering the boom and siren will be designed 
automatically to uncover when the siren is raised and does not 
need to be manually removed by the operator. 

A.S-r. After remote activation, the sirens will sound for a period of 3 
minutes. 

A.S-s. If the activation signal is transmitted prior to the siren being set 
up, the signal will be stored and the siren will automatically begin 
to sound once it is set up. 

VII. BASIS A.6 

Basis A.6 is: 

Snow, icy and extreme cold weather conditions will impede extension of the sirens to their 
operational position, rotation and oscillation of the sirens during the tone and message modes 
and operation of the sirens themselves. 

Intervenor abandons this basis. The following are not disputed issues of fact: 
A.6-a The VANS crane will extend and raise the siren to its operational 

position in snowy, icy, and extreme cold conditions because the 
crane boom, crane control, and siren system components are kept 
under a tarpaulin-type cover which will prevent puddles and deflect 
precipitation to the ground. 

'Since In!crvcnor did not move for I1lmIJIU)' disposition, Applicants were not ~ to rcspatd to their 
suggestions of undisputed facts and we do not catsider ourselves authorized to adopt their auggestims. 
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A.6-b. The VANS operators will perform the maintenance required to 
keep the VANS vehicles in a state of readiness for deployment, 
including removing snow and ice, as outlined in the SPMC proce-
dures. . 

A.6-c. Snow and ice would not hinder crane or outrigger operation, 
because the VANS hydraulic system generates enough excess 
power to overcome any resistance du~ to ice and/or snow. 

A.6-d. The hydraulic control valves are covered and the hydraulic fluid 
has a rated operating range down to at least -22°F. 

A.6-e. The mechanism that oscillates the siren (rotates it through 360° 
and reverses) is designed so that weather conditions do not impede 
operation. 

A.6-f. The rotation mechanism is in a weatheIproof housing and is 
effective in keeping out rain and snow regardless of operating 
position. 

A.6-g. The rotation mechanism will be covered by a tarpaulin while 
parked at the staging area. 

A.6-h. Extensive experience with the rotation mechanism has identified 
no failures of the weather-tightness design. 

A.6-i. The siren manufacturer has informed"Intervenor that weather con­
ditions will not impair operation of the system, and that the system 
is used allover the world including Alaska. 

vm. BASIS A.7 

Basis A.7 is: 

At a sound level of 134 dBC anyone within 100 feet of the siren during its operation will 
suffer severe hearing damage. 

As the Applicants recognize, see Applicants' Brief at 29-30, Basis A.7 derives 
from the instruction in NUREG-0654 that U[t]he maximum sound levels received 
by any member of the public should be lower than 123db, the level which may 
cause discomfort to individuals. [d., Appendix 3 at 3-8. This basis is discussed 
above, in our discussion of Basis A.!, 

The following are not material issues of fact that are in dispute: 
A.7-a There are no permanent structures (except for two of the staging 

areas themselves) at or within 100 feet of the preselected siren 
locations. 

A.7-b. With the siren operating at 25 feet, the maximum sound level at 
ear level (5 feet) is no more than 133 dBC. 
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A.7-c. Exposure to the sound level produced by the VANS system will 
not cause permanent hearing damage or result in temporary hearing 
loss. 

A.7-<1. The VANS sirens comply with the safety criteria intended by 
NUREG-06S4. (But there is still a dispute about whether they 
comply with the discomfort criteria also intended by NUREG-
0654. See Genuine Issue of Fact n.l, above.) 

IX. BASIS A.8 

Basis A.S is: 

Because of the large size of the intended dispersion angle (60 degrees), sound irregularities 
will occur within the coverage angles including gaps in sound coverage for certain areas. 
Moreover. the osciI1atim of the speaker assembly will cause gaps in coverage when the siren 
is used in its tme alert mode. 

What Intervenor has done in its discussion of this contention is to raise an 
issue more properly belonging under Basis A.I. It is no longer alleging any 
"gaps" or even "irregularities." Instead, it is alleging that the sweep of the 
rotating sirens will result in peak ~ound along the axis of the siren and that as 
it rotates away from a listener the sound intensity will diminish. Thus, although 
the sirens will sound continuously, the listener will not receive a steady tone as 
suggested by NUREG-06S4, Appendix 3 at 3-12: "The siren signal shall be a 
3 to 5 minute steady signal as described in Paragraph IV E of CPG-l-17 and 
capable of repetition." 

However, when we reviewed ~IV.E of CPG-I-17 (Jonas Affidavit, Exh. B), 
we found the following language, which is a suggestion with which compliance 
is optional and which is apparently not an aUdibility requirement: 

Different cities and towns use their outdoor warning systems in different ways. Most 
local governments, however, follow the Federal Emergency Management Agency (FEMA) 
guidance and use a certain signal to warn people of an enemy attac:lc, and a different signal 
to notify them of a peacetime disaster. These warning signals are: 

••• 
Allelllioll or Alert WarllU!g - This is a 3· to S·minute steady signal from sirens, horns, 

or other devices. The signal may be used as authorized by local government officials to 
alert the public in peacetime emergencies. • •• [T)he action or alert signal shall mean 
to all persons in the United States. "Thrn on radio or lV. listen for essential emergency 
information." 

We also note that rotating sirens are expressly authorized in ~ IV.A., id.: 
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The most powerful sirens • • • use a hom that radiates a beam of sound in a single directioo. 
The hom is then rotated several times a minute, so that the beam sweeps through the entire 
area around the siren. For a statiooary listener, the sound from such a siren goes up and 
down in loudness as the horn sweeps around. 

Our investigation of the legal materials cited by the Intervenor persuades 
us that there is no genuine issue of material fact related to the changing 
levels of perceived sound from the rotation of a siren in the method that is 
planned. What will actually happen at Seabrook is described in New Hampshire 
Yankee, "Seabrook Station Public Alert and Notification System" (FEMA-REP-
10 Design Report), (UDesign Report''), April 30, 1988, at 2-14: 

To ensure full 360° coverage by the siren, the speaker assembly is oscillated baclc and forth 
through an angle of about 360°. The hom rotates 360" in one direction, stops, rotates back 
to the same positioo, stops, and then lotates in the other directioo. The cycle is repeated 2-4 
times per minute. 

We have no affidavit that suggests that this procedure is not adequate to alert 
people, as intended. 

Hence, the following statements of fact are not in dispute: 
A.8-a. The rotation of a siren in the tone-alert mode to assure 3600 cover­

age is an acceptable procedure, and changes in perceived volume 
to a stationary listener do not prevent the siren from producing 
an acceptable "steady" signal of 60 dBC in areas with population 
of 2000 people or less per square mile and of 70 dBC in more 
populous areas. 

A.S-b. Although the oscillation of the speaker assembly may cause 
changes in the perceived sound level to a listener due to the di­
rectionality of the signal, this oscillation will not cause gaps in 
coverage when the siren is used in the tone-alert mode. 

A.S-c. Sound irregularities due to sound cancellation are not at all likely to 
occur except for stationary, pure-tone, point sources in a laboratory 
environment. . 

X. BASIS A!J 

Basis A.9 is: 

Listeners in areas where there is an overlap in sound coverage from 2 or more sirens, whether 
both sirens are in Massachusetts or one is in Massachusetts and one is in New Hampshire, 
will experience severe echo conditions, rendering any voice message unintelligible. 
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Since the Board has denied Intervenor's Motion to Amend Bases of Septem­
ber 8, Basis A.9 is irrelevant. Memorandum and Order (Granting Mass. Request 
to File a Reply; Denying Mass. Motion to Amend), October 12, 1988, at 9, 
"2-3. 

The following is not a genuine issue of fact: 
A.9-a. Applicants do not use the VANS sirens for voice messages. 

XI. BASIS A.tO 

Basis A.I0 is: 

The Applicants have not indicated when and under what circumstances the tone alert mode 
or the message mode will be used. 

As Applicants and Intervenor agree, Basis A.I0 no longer applies. 

XII. BASIS A.ll 

Basis A.ll is: 

Sufficient driven and backup driven will not be stationed at the six staging areas to ensure 
24 hour availability of the system. Moreover, the system will work reliably, if at all, only 
when each vehicle is marmed by at least two people. 

The principal arguments underlying this basis may be litigated with respect 
to Basis A.S, as we have ruled above. The burden of proof will be on Applicants 
to demonstrate that a person will be on duty and alert at all times at each station 
so that a 10-second alert time, or some greater period of time, is realistic. 

The following are not genuine issues of fact: 
A.ll-a. New Hampshire Yankee has a personnel plan that is designed to 

ensure continuous 24-hour per day coverage 7 days per week 
and that provides for supplemental drivers as well as backup 
VANS and drivers. (The likelihood that this plan may result in 
unplanned-for gaps in actual coverage is in dispute under Genuine 
Issues of Pact VI.l and VI.2.) 

A.ll-b. The prototype VANS vehicle works reliably with one operator, 
as demonstrated during training, by numerous tests, by inspection 
by NRC Region I inspectors, and by demonstration to Intervenor 
during discovery. 

A.ll-c. The prototype VANS vehicle is comparable in all relevant aspects 
to the VANS vehicles to be used. 
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A.ll-<l. The ability of the VANS vehicles to work reliably with one 
operator was also demonstrated fifty times during recent dispatch 
and setup timing tests. 

XIII. BASIS A.14 

Basis A.14 is: 

The Applicants have not identified the equipment to be used for remote activation of the 
VANS sirens and, therefore, no conclusion can be reached concerning the reliability of the 
equipment. Moreover. the Applicants have not indicated whether the siren signals will be pre­
recorded or broadcast to the remote locations and have not provided sufficient information 
to conclude that in either event the equipment has adequate fidelity to ensure intelligibility. 

Because this contention also addresses Applicants' use of the sirens in 
message mode, it has become irrelevant. Memorandum and Order (Granting 
Mass. Request to File a Reply; Denying Mass. Motion to Amend), October 12, 
1988, at 9, ,,2-3. 

XIV. BASIS B 

Basis B is: 

The Applicants have not identified the circumstances under which the bacJcup airborne 
alerting system would be called into operation, the flight path it would take, whether tone or 
message mode would be used. the time necessary to complete a single operational run, or 
the areas the helicopter is intended to cover. This lack of information prevents this Board 
from making a finding that the airborne system meets NRC regulations and standards. 

• • • 
1. One of the circumstances which might give rise to the need for a backup system. 

poor weather (and in particular high wind, heavy rain, mow. icy or extreme cold 
conditions), is equally or more debilitating for the use of a helicopter. 

• • • 
3. A steady 3 to S minute tone alert capable of repetition cannot be accomplished with 

the airborne system for significant numbers of people even within the covered area 
because the speed necessary to provide that duration of a tone is too slow for extended 
operation of the aircraft. 

Since Applicants do not rely on the airborne backup system to meet regulatory 
requirements, Intervenor has stated that it will not introduce evidence concerning 
this basis. The following issue of material fact is not in dispute: 
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, 
B-a. Applicants' helicopter system is a backup system and, as such, is 

not relied upon by Applicants in any way to meet NRC alerting 
and notification regulations and standards. 

xv. BASIS B.4 

Since Basis B.4 also deals with the airborne backup system, it is disposed of 
in our discussion of Basis B.3. 

XVI. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is this 3d day of March 1989, ORDERED, in accordance with 10 
C.F.R. § 2.749: 

A. Genuine Issues of Fact 

The following genuine issues of fact exist and shall be heard unless resolved 
through negotiation and agreement: 

A.1-1. Whether sound levels in excess of 123 dBC cause enough discom­
fort so that the Board should not approve the use of sirens at a 
higher level of sound. We note that this issue of fact also involves 
a legal question: What standard should we apply to determine 
the possible relevance of discomfort? On this question, we invite 
simultaneous briefs from Intervenor and Applicants 5 days prior to 
the deadline that shall be set for the prefiling of testimony; and we 
invite a legal filing from the Staff simultaneously with the prefiling 
of testimony. 

A.1-2. If there is some level higher than 123 dBC that the Board should 
allow, what is that level? 

A.1-3. Whether Applicants' sirens can provide adequate covemge if used 
at sound levels that are not unduly uncomfortable. 

A.l-4. Whether Applicants' position on the sound level resulting from 
their sirens is an underestimate because of sound reflection from 
buildings. 

A.3-t. Whether the appointed destination locations, including VL-06, VL-
07, and VL-l2, are sufficiently level for the safe deployment of 
the VANS vehicles. 

A.3-2. Whether or not VANS vehicles may gain physical access to VL-
03, VL-06, VL-07, and VL-12. 
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A.5-I. What is an appropriate conservative estimate of the length of time 
it would take for drivers to take the necessary actions before their 
vehicles leave their stations during conditions likely to prevail at 
the time of need? 

A.5-2. Given that there is snowfall of 0.5 inch or more during 5.5% 
of the days of the year, would a conservative estimate of travel 
times to VANS acoustic locations include the somewhat prolonged 
travel times anticipated during snow conditions? If so, what" time 
estimates should be included? 

A.5-3. What is an appropriate conservative estimate of the length of time 
it would take for people within 5 miles of Seabrook to receive the 
informational message to be broadcast over the EBS? 

A.54. What is an appropriate conservative estimate of the total length of 
time for alerting and informing people within 5 miles of Seabrook? 
Is that estimate within acceptable guidelines? (If it is longer than 
15 minutes, what are the factors we are to consider in deciding 
whether the time period is adequate?) 

B. Facts Not in Dispute 

All issues described in the opinion as not being genuine issues of fact or not 
b,eing in dispute shall be considered resolved. The lettered paragraphs setting 
forth such issues may be cited as findings should they in some way appear to 
be relevant after hearing. 

C. Site Visits and Further Definition or Issues 

The physical characteristics of the VANS destination sites are definitely 
knowable. Consequently, we expect the parties to engage in good-faith efforts so 
that Applicants can drive vehicles into the sites with Intervenor's consultant as an 
eyewitness. An agreed method also should be arrived at for accurately measuring 
the degree of inclination at the site so that the Board will not need to litigate 
a fact that any person could obtain merely by visiting the site. Appropriate 
protective order agreements should be entered into so that information about the 
sites will not become public. 

There are other issues that may be able to be narrowed and focused through 
negotiation. We expect the parties to conduct such negotiations in good faith. 

If the parties are unable to reached agreements on site visitation and mea­
surement procedures or on issue focusing, they may ask the]3oard for informal 
assistance in reaching agreement 

We have allowed 2 weeks for good-faith negotiation. 
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D. Scheduling Conference 

There shall be an on-the-record telephone conference at 9 a.m. on March 
20 for the purpose of resolving procedural issues. scheduling the prefiling of 
testimony. and scheduling a hearing. The parties shall confirm their participation 
prior to March 13 by telephoning Ms. Joyce McDow at 301-492-7479 and 
providing the names of planned participants and the appropriate telephone 
number to call on the day of the conference. 

Bethesda, Maryland 
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PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, 8f sl. 

(Seabrook Station, UnIts 1 
and 2) March 8, 1989 

MEMORANDUM AND ORDER 
(Ruling on Motions by Seacoast Anti-Pollution League 

and Massachusetts Attorney General Concerning 
Waiver or Commission Financial Qualification Rules) 

BACKGROUND 

On January 25, 1989, Seacoast Anti-Pollution League (,'SAPL',), supported 
by the New England Coalition on Nuclear Pollution ("NECNP"), filed a motion 
requesting the Board to ''reopen the record in this portion of the licensing 
proceeding" (pursuant to 10 C.P.R. § 2.734) to accept a late-filed contention 
(pursuant to 10 C.P.R. § 2.714) regarding the ability of the Seabrook Station's 
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owners to operate the nuclear facility in a safe manner if a full-power license 
were to be issued to the planL 1 

SAPL's contention alleges: 

The Scabroolc Applicants have not dcmcnstratcd that they can provide reasonable assurance 
that they either have or can obtain the necessary flDlds to safely operate the Scabroolc 
plant, contrary to the requirements of Icc. 182(a) of the Atomic Energy Act and 10 
C.F.R. sec. 50.33(f)(2) and sec. 50.57(a)(4). 

SAPL Motion at 8. 
On February I, 1989, the Attomey General of Massachuse~ts filed a separate 

motion (pUrsuant to 10 C.F.R. § 2.758) requesting a waiver of or an exception 
to the public utilities exemption from the Commission's requirement that a 
demonstration of financial qualification be made prior to the issuance of a full­
power operating license.2 The petition seeks a determination by the Licensing 
Board that the Attorney General establishes a prima facie showing that the 
financial qualification rule should be waived in this proceeding and that the 
issue should be certified directly to the Commission. MAG Petition at 6-7.3 

Since both the SAPL motion and MAG petition involve the same subject 
matter, we address both in this Memorandum and Order. 

SAPL'S MOTION 

Contrary to NRC regulations, SAPL seeks to litigate the issue of the finan­
cial qualifications of Seabrook's owners. Sections 2.104(c)(4), 50.33(f), and 
50.57(a)(4) of 10 C.F.R. clearly exclude electric utilities from the class of appli­
cants required to demonstrate their financial qualifications to operate a nuclear 
facility safely at full power •. SAPL's motion neither seeks a waiver of these 
regulations nor requests certification of the waiver issue directly to the Commis­
sion pursuant to 10 C.P.R. § 2.758. Instead, SAPL argues that the Commission 
waived the application of the financial qualification exclusion, as it pertains to 
Seabrook's full-power license, in CLI-88-10, 28 NRC 573 (1988) (,'CLI-88-
10"). SAPL Motion at 3. 

First, SAPL states correctly that CLI-88-10 "determined that financial qual­
ification would not be a significant safety issue for low power testing." SAPL 

1 Seacoast Anti·Po\hnion League" Mctim 10 Accept Late-Filed Contmtim m Financial Qualificatim in Respmse 
10 NRC Order Cll·88·10 ("SAPL Motimj (Januuy 15,1989). 
2 Musac:huseus Anomey General', Pctitim for. Waiver or or an Exception 10 the Financial Qualification Rules 
for Rill Power Operatim ("MAG Pctitimj (February I, 1989). 
3 In his petition the Attorney General incorpontca by reference a similar motion filed by his office on Much 
7, 1988, regarding the issuance or • low.power license. Musachusc:tu Attorney Gcnenl James M. Shannon', 
Pc:titim Under 10 c.F.R. 2.7S8 for • Waiver of or an Exception from the Public Utility Exemption from the 
Requirement of. Demcmtration of Financial Qualification (Mm:h 7, 1988). 

298 



Motion at 3. "However," SAPL continues, CU-88-10 shows "by clear impli­
cation" that the Commission has determined that financial qualification is an 
important safety issue for full-power licensing. [d. SAPL cites the following 
paragraph from CU-88-10 to support its argument:4 

Whatever may be the legitimacy of this safety pmpose for full-power operation, it stretches 
reason to ruppose that the lafety rationale would have any bearing on a limited license for 
low-power testing. Shortcuts in safety at full power conceivably c:ould avoid shutdowns or 
derating and thereby contnbute to greater plant availability and revenue from power lales. 
But shortcuts in low-power testing lafety will not lead to generation of more revenue that 
would benefit the plant owners. 

SAPL Motion at 2-3, quoting CLI-88-10, supra, 28 NRC at 600. SAPL proceeds 
to argue the merits of its late-filed contention motion and avoids any further 
discussion of exactly how and where the Commission waived the rule in CLI-
88-10. 

Our reading of the Commission's decision in CLI-88-1O has been thorough 
and we have reached the following conclusions: The question of whether the 
financial qualification rules should be waived in the context of Seabrook's 
full-power license was never presented in CLI-88-10; the Commission never 
discussed the waiver of the rule in the context of Seabrook's full-power license 
sua sponte; there is no way CLI-88-10 can be read responsibly to make a finding 
that the financial qualification rule has been waived by implication; CLI-88-10 
has no bearing, as a legal precedent, on the financial aspects of Seabrook's 
full-power operation. 

For the foregoing reasons, SAPL's motion is denied. 

ATIORNEY GENERAL'S PETITION 

Procedural Standards Governing Waivers or NRC Rules 

It is well established that a party may not directly challenge a Commission 
regulation in an agency adjudicatory proceeding. See 10 C.F.R. §2.758(a). 
However, the Rules of Practice contain a limited exception to the proscription 
against challenging NRC regulations and provide that a party to a licensing 
proceeding may petition for a waiver of a regulation. See 10 C.F.R. § 2.758(b). 
The Commission has placed a heavy burden on a party seeking such a waiver 
or exemption: 

4The Attorney General distances himself from SAPL on this issue. His petition 'taleS thlt it it "n~ cleat" 
CLI·88-10 waived the financial qualification JUle respecting Seabrook Station', full-power license. MAG Petition 
It I n.l. 
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The sole ground for petition for waiver or exemption shall be that special circumstances 
with respect to the subject matter of the particular proceeding are such that application of 
the rule or regulation (or provision thereof) would not serve the purposes for which the rule 
or regulation was adopted. 

Id.,· see Northern States Power Co. (Monticello Nuclear Generating Plant. Unit 
I), CLI-72-31, 5 AEC 25, 26 (1972) (waiver petitions should not be granted in 
absence of "unusual.or compelling circumstances''). The Commission defines a 
"special circumstance" as "facts, not common to a large class of applicants or 
facilities, that were not considered either explicitly or by necessary implication 
in the proceeding leading to the rule sought to be waived." CLI-88-10, supra, 
28 NRC at 597. Special circumstances must be "such that application of the rule 
• • • would not serve the purposes for which the rule or regulation was adopted." 
10 C.F.R. § 2.758(b). "[Alt a minimum, .•• the special circumstances must be 
such as to undercut the rationale for the rule sought to be waived." CLI-88-10, 
supra, 28 NRC at 597. A petition for waiver or exemption must also "indicate 
that a waiver is necessary to address, on the merits, a significant safety problem 
related to the rule sought to be waived." Id. 

The party seeking the waiver or exemption must establish a prima facie 
case in a petition that application of the subject regulation would not serve its 
intended purpose. See 10 C.F.R. § 2.758(c). Commission case law establishes 
a prima facie showing as one that "must be legally sufficient to establish a 
fact or case unless disproved." Pacific Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant. Units 1 and 2), ALAB-653, 16 NRC 55, 72 (1981). In 
determining whether a party has established a prima facie case for the purposes 
of § 2.758(c), the presiding officer must consider not only the waiver petition 
itself, but responses, affidavits, and other information submitted See § 2.758(c). 
If the petition fails to establish a prima facie case, it must be denied. Id. 
Conversely, if a prima facie case is established, the presiding officer is to refer 
the matter directly to the Commission. See 10 C.P.R. § 2.758(d); Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 
7, 11 (1988). Only the Commission is authorized to grant the petition and waive 
a rule. See § 2.758(d). 

To summarize, the party requesting a waiver of or exception to a Commission 
regulation must establish a prima facie showing (1) that "special circumstances" 
exist which (2) "undercut the rationale" of the rule sought to be waived and (3) 
a waiver is needed "to address a significant safety problem on the merits." See 
CLI-88-10, supra, 28 NRC at 597. 
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The Attorney General's Case 

The Attorney General asserts numerous arguments relating to the Applicants' 
financial condition to establish the existence of "special circumstances" to justify 
a waiver of the Commission's exclusion of electric utilities from financial 
qualification review. See 10 C.F.R. § 2.104(c)(4), 10 C.F.R. § 50.33(f), and 10 
C.F.R. § 50.57(a)(4). Two of the assertions in his pleading are factual allegations 
(Public Service Company of New Hampshire (''PSNHj is currently under 
the jurisdiction of the bankruptcy court, Massachusetts Municipal Wholesale 
Electric Company ("MMWEC'') is currently in default of financial obligations 
to Seabrook), while the remaining assertions are purely conjecturnl allegations 
(pSNH will remain in bankruptcy at the issuance of a full-power license, 
MMWEC will remain in default of its financial obligations; PSNH may be 
taken over by the State of New Hampshire; Northeast Utilities has offered to 
buy PSNH's non-Seabrook assets leaving Seabrook to its unsecured creditors 
and security holders; increases in rates after full-power licensing will lead 
to a decreased revenue to Seabrook's owners due to lowering of ratepayer 
demand; the New Hampshire Public, Utilities Commission will lower PSNH's 
non-Seabrook rate base). MAG Petition at 4-6. All of these circumstances are 
alleged to support the gravamen of the Attorney General's petition, that the 
owner of Seabrook Station will not be in a secure enough financial position 
to ensure safe operation of the plant at full-power operation since full-power 
operation is costly and the owners would have incentives to take shortcuts in 
safety to save money. MAG Petition at 4, '6, and at 6, , 10. 

We find that PSNH's current bankruptcy tends to fit within the scope of 
"facts, not common to a large class of applicants or facilities, that were 
not considered either explicitly or by necessary implication in the proceeding 
leading to the rule sought to be waived." CU-88-lO, supra, 28 NRC at 597. 
However, the remaining assertions in the Attorney General's pleading are merely 
conjecturnl statements that do nothing more than highlight the current uncertainty 
surrounding the future ownership of Seabrook Station. As we explain in detail 
below, we do not find that this uncertainty in itself calls into question the 
ability of whoever ultimately becomes the owner of the Seabrook Station to 
operate the plant in a safe condition. Instead, our analysis turns to the Attorney 
General's effort to make a prima facie showing that the special circumstances 
he pleads tend to "undercut the rationale for which. the rule was enacted." 10 
C.F.R. 2.758(b). 
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THE FlNANCIAL QUALIFICATION RULE 

The original rule requiring financial qualification review, pranulgated in 1968, required 
a finding, prior to operating license issuance that the utility "possesses or has reasonable 
assurance of obtaining the funds necessary to cover the estimated costs of operation for the 
period of the license or for five yean, whichever is greater •••• '" 

In CLI-88-10, the Commission stated that the only justification for conducting a 
financial qualification review is "to provide some added assurance that a licensee 
would not, because of financial difficulties, be under pressure to take some safety 
shortcuts." eLI-88-10, supra, 28 NRC at 600 • 

.. At most, the Atomic Energy Commission, in drafting the rule, mutt have intuitively 
concluded that a licensee in financially straitened circumnances would be under more 
pressure to commit safety violations or take safety 'shortcuts' than one in good financial 
shape. Accordingly, the draften of the rule sought to achieve sane level of assurance, prior 
to licensing, that licensees would not be forced by financial circmnstances to choose between 
shutting down or taking lhortcuts while the license was in effeC1." 

Id., quoting 49 Fed. Reg. at 35,749. 
However, the Nuclear Regulatory Commission exempted electric utilities 

from the requirements of the financial qualification rule in 1984. See 49 
Fed. Reg. 35,747 (Sept. 12, 1984). According to the Commission, the "essential 
rationale" for this exclusion is thaC 

"case-by-case review of financial qualifications for all electric utilities at the operating license 
ltage is unnecessary due to the ability of such utilities to recover, to a sufficient degree, all 
or • Wrtion of the cosll of construction and sufficient cons of lafe operation through the 
ratemaking process." 

CLI-88-10, supra, 28 NRC at 598, quoting 49 Fed. Reg. at 35,748. 
The Commission made it quite clear that the scope of its concern was not 

the adequacy of the rate base established by the ratemaking process as a whole, 
buC 

['The Commission's] concern is that reasonable and prudent cons of safely maintaining and 
operating nuclear plants will be allowed to be recovered through rates. This concern does 
not extend to any level of profit or rate of return beyond those operating expenses. The 
Commission's concern is with safe operation, not profits. 

49 Fed. Reg. at 35,749. 

5 Elimination DC Review or Finandal Qualifications DC Electric Uli1i!ies In Ope:rating Ilcense Review and Hearings 
Cor Nuclear Power Plants, 49 Fed. Reg. 3S,747, 3S,747-48 (ScpL 12, 1984). 
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The Commission offered an example of the type of showing that must be 
made before an electric utility applicant would be required to demonstrate 
its financial qualifications if a waiver of the regulation was granted under 10 
C.F.R. § 2.758: 

[AJn exception. • • might be appropriate where a threshold showing is made that, in a 
particular case, the local public utility commission will not allow the total cost of operating 
the facility to be recovered through rates. 

49 Fed. Reg. at 35,751.6 

We agree with the Staff that the Attorney General has failed to make a prima 
facie showing in his petition because he has not offered any allegation that 
would meet the test set forth in § 2.758(b).' He has made his point that there is 
uncertainty surrounding who will ultimately be the owner of Seabrook Station, 
but he has neither alleged, nor approached a prima facie showing, that those 
owners, whoever they may be, will not be allowed to recover sufficient operating 
expenses in the rate base to allow for safe operation of the nuclear facility. 

The New Hampshire Supreme Court has upheld the right of Seabrook's 
owners to recover the costs of operating the facility at such time as Applicants 
receive a full-power operating license and provide electricity to consumers. See 
Petition of Public Service Co. of New Hampshire. 130 N.H. 265, 539 A.2d 263 
(1988). Moreover, ~e find nothing in the Attorney General's petition to keep 
us from applying a Commission presumption that Seabrook's rate base will, if a 
full-power license is issued, include the costs of safe operation that are prudently 
incurred. See 49 Fed Reg. 35,747-48, citing FPC v. Hope Natural Gas Co .• 320 
U.S. 591, 605 (1944); Bluefield... Water Works and Improvement Co. v. Public 
Service Commission of West Virginia. 269 U.S. 679 (1923); see Duquesne Light 
Co. v. Barasch. 109 S. CL 609, 102 L. Ed. 2d 646 (1989).' We know of no 
current impediments to the application of thiS presumption to the matter before 
us. The Attorney General avoids discussion of this presumption in his petition, 
except in passing (MAG Petition at 5), for good reason - it simply defeats the 
purpose of his pleading. 

While it is of little use to go further in this analysis, it should be stated again 
that the gravamen of the Attorney General's complaint is that the Applicants 
will not be in a strong enough financial position to ensure that the Seabrook 

6 It lhould be noted that both the Appeal Boud and the CllIllIIIission have stated that the example act fmth 
immediately above is not the only way to make the lbowing noquired to warrant a waiver. Sa CU·88-10,lIIprtJ. 
28 NRC at 596; Public Service Co. 01 N~ HampslUn (Scabroalt Statim, Unita 1 and 2), ALAB·895. 28 NRC 
7, 17 (1988). 
7 NRC staff' Response to Massachusetts AIIomcy Gencn1'1 I'l:titim for a Waiver of or an Excepticn to the 
FII1ancia1. Qualificatim Rulea for Full Power Operation (Februuy 21, 1989), at 8·12. 
I Regardless of legal precedent, we find absurd the notion that any public utility commissim would act ntes below 
what is necessary for life operation of a nuclear plant mcc the matter is placed before iL 
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plant will be operated in a safe condition once a full-power operating license 
issues. His reasoning is that the owners, if financially strapped, would have 
incentives to take shortcuts in safety. MAG Petition at 4, 16. Applicants have 
provided what the Board views as succinct rebuttal to this claim.9 

Mr. Brown, the Chairman and Chief Executive Officer of New Hampshire 
Yankee, sets forth in his affidavit several reasons for his view that the Attorney 
General's safety concerns are unwarranted. Of particular importance are ,,3(d), 
7. and 10(a): 

The Nuclear Regulatory Commission has resident inspectors supplemented by additional 
inspection and audit teams who regularly review safety matten and compliance with quality 
and license requirements. These independent reviews would not tolerate such "shortcuts in 
safety" as alleged by the Massachusetts Attorney General. • • • 

••• 
[I]n actuality, today's genention of U.S. nuclear power plants have been left little choice on 
whether or not to have an optimum maintenance program for nuclear safety related systems 
and components. • • • Following the issuance of a license, licensee compliance with the 
specific license conditions and commitments is rigorously monitored for the life of the 
license. After the issuance of a license, negotiations with the NRC to reduce the stringency 
of the initia1license conditions are only infrequently attempted and even less rarely do these 
negotiations result in significant reductions to the standardized regulatory specifications and 
codes. 

• • • 
The relationship between the Ioint Ownen and NHY [is that] PSNH has one vote out 
of five on the Executive Committee. NHY management, not the Ioint Ownen' Executive 
Committee, makes the decisions on safety-related issues, plant operation and plant shutdown. 

ORDER 

For the foregoing reasons: 
1. The Seacoast Anti-Pollution League's motion to reopen the record and to 

accept a late-filed contention pursuant to 10 C.F.R. § 2.734 and 10 C.F.R. § 2.714 
is denied; 

2. The Massachusetts Attorney General's petition pursuant to 10 C.F.R. 
§ 2.758 for a waiver of those portions of 10 C.F.R. § 2.104(c)(4), 10 C.F.R. 
§ 50.33(0, and 10 C.F.R. § 50.57(a)(4) that exclude electric utilities from the 
class of applicants required to demonstrate their financial qualifications to 

9 Affidavit of Edward A. Brown. I1lpplc:mcnting Applicant.s' Response to Massachusc:us Attorney Gc:ncnl'. Petition 
for. Waiver of or an Exc:mptiat to the Financial Qualification Rules for Full Power Operation (February 13, 1989). 
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operate a facility safely at full power is hereby denied certification to the 
Commission. 

Bethesda, Maryland 
March 8, 1989 
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In the Matter of Docket No. 30-160SS-SP 
(ASLBP No. S7-54S-D1-SP) 

(SuspensIon Order) 

ADVANCED MEDICAL SYSTEMS, INC. 
(One Factory Row 

Geneva, OhIo 44041) March 21, 1989 

In this Memorandum and Order, the Licensing Board holds (1) that this 
challenge to an immediately effective suspension order is not moot despite the 
subsequent revocation of the suspension order and resumption of operations by 
the Licensee under an amended license, and (2) that an award of attorney's 
fees under the Equal Access to Justice Act, 5 U.S.C. § 504, is, in appropriate 
circumstances, within the Board's authority. 

RULES OF PRACTICE: REQUEST FOR.AWARD OF ATTORNEY'S 
FEES 

While the burden of establishing a causal connection between an enforcement 
proceeding and parallel action by the NRC Staff in its regulatory capacity may 
indeed be a heavy one, the question of "prevailing party" status under the Equal 
Access to Justice Act (EAJA), 5 U.S.C. § 504, turns on an analysis of the 
applicable facts rather than narrow and strained constructions of the statutory 
terms in the EAJ A. 
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RULES OF PRACTICE: REQUEST FOR AWARD OF A'ITORNEY'S 
FEES 

The Equal Access to Justice Act, 5 U.S.C. § 504, has been severely limited 
by subsequent legislation that precludes the NRC from using any of its appro­
priated funds to pay the expenses of intervenors. See, e.g., § 502 of the En­
ergy and Water Development Appropriations Act of 1981, Pub. L. No. 96-367; 
and § 502 of the Energy and Water Development Appropriations Act of 1989, 
Pub. L. No. 100-371. This restriction has been interpreted to encompass any 
awards under the EAIA. See Matter of Availability of Funds for Payment of In­
tervenor Attorney Fees-Nuclear Regulatory Commission, 62 Compo Gen. 692 
(1983) (B-208637); Business &- Professional People for the Public Interest 
v. NRC, 793 F.2d 1366 (D.C. Cir. 1986). 

RULES OF PRACTICE: REQUESTS FOR AWARD OF 
ATTORNEY'S FEES 

A Licensing Board's authority to award attorney's fees under the Equal 
Access to Justice Act, 5 U.S.C. § 504, is limited only as to intervenors in NRC 
adjudicatory or regulatory proceedings. The BAJA continues to authorize, in 
appropriate circumstances, fees and expenses to licensees who, as petitioners, 
challenge NRC enforcement actions. 

RULES OF PRACTICE: REQUESTS FOR AWARD OF 
ATTORNEY'S FEES 

The Licensing Board has authority to entertain requests for fees and expenses 
under the Equal Access to Justice Act, 5 U.S.C. § 504, in enforcement proceed­
ings where the licensee prevails on all or some of the issues joined for litigation. 

RULES OF PRACTICE: DECLARATORY RELmF 

The grant of declaratory relief requires affirmative answers to two separate 
but related questions. First, does a genuine and live controversy exist sufficient 
to support a declaratory order. Second, is the issuance of declaratory relief 
appropriate. The former is necessary to ensure that a board has jurisdiction over 
the matter to be decided, without which it cannot issue any relief, declaratory 
or otherwise. The latter is necessary because declaratory relief is discretionary 
and is to be granted only to terminate a controversy or eliminate uncertainty and 
avoid unnecessary delay. 
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RULES OF PRACTICE: LmGABILITY OF ISSUES 
(ENFORCEMENT) 

The revocation of an immediately effective suspension order does not render a 
challenge to the suspension order moot where there was injury that was "capable 
of repetition; yet evading review." Southern Pacific Terminal Co. v. Interstate 
Commerce Commission. 219 U.S. 498. SIS (1911). 

RULES OF PRACTICE: LmGABILITY OF ISSUES 
(ENFORCEMENT) 

A Licensing Board's authority flows from and thus is limited to those matters 
contained in the Notice of Hearing. However, a Board is not precluded from 
reaching and deciding all the issues necessary to resolve the particular case 
before it simply because their resolution might have generic implications. 

MEMORANDUM AND ORDER 

On December 3, 1987, the Administrator of NRC Region III revoked the 
immediately effective suspension order giving rise to this proceeding in light 
of amendments to the license held by Advanced Medical Systems, Inc. (AMS). 
Based on this revocation, AMS asserts that it has obtained the relief it sought in 
this proceeding, and seeks, in addition to other relief, an award of attorney's fees 
and expenses under the Equal Access to Justice Act, as amended, S U.S.C. § S04. 
In the alternative, AMS proposes seven issues for litigation before this Board. 
In part based on the same revocation, the NRC Staff (Staff) answers that this 
Board's jurisdiction is at an end as neither litigable issues nor a right to attorney's 
fees exist 

After careful consideration of the pleadings, the Licensing Board has con­
cluded that AMS has raised several litigable issues which render its requests for 
attorney's fees and other relief premature. Accordingly, for the reasons set forth 
hereinbelow, this Suspension Order proceeding must continue for the consider­
ation of additional matters. 

BACKGROUND 

In order to understand the current factual posture of this proceeding, it is 
instructive to review the events that have led to the instant AMS request 

Under authority of Byproduct Material License No. 30-19089-01, AMS is in 
the business of, inter alia. installing and servicing radiography and teletherapy 

308 



units used for medical diagnosis and treatment Based on the results of two 
special inspections of AMS licensed activities by NRC Regional m Staff, the 
Director of the NRC Office of Inspection and Enforcement issued on October 
10, 1986, an immediately effective order suspending AMS' License. An 
immediately effective suspension was warranted, in the Director's view, because 
the special inspections had revealed alleged violations of regulatory requirements 
evidencing a "careless disregard for license requirements,"1 As a consequence 
of the Order, -all AMS licensed activities came to an end. 

AMs filed a timely answer denying all violations described in the Order and 
requesting a hearing. A Notice of Hearing was issued by the Commission on 

-November 28, 1986, 51 Fed. Reg. 43,790 (Dec. 4, 1986), and this Board was 
created December 2, 1986, 51 Fed. Reg. 44,850 (Dec. 12, 1986).2 As set out 
in the Notice of Hearing, the issue before the Board is whether, on the basis of 
the matters set forth in the Order, the Order should be sustained. 

Subsequently, at a December 23, 1986 meeting between the Licensee and 
the Administrator of-NRC Region m, AMS informally.sought relief from 
the suspension order.' AMS' efforts proved unsuccessful at this stage, and 
approximately 2 weeks later the Regional Administrator affirmed the propriety 
of the suspension order.o4 The Administrator emphasized, however, that should 
AMS advance acceptable proposals for action which addressed the Staff's 
concerns, he was prepared to lift the immediate effectiveness portion of the 
Order. 

On January 16, 1987, AMS filed a Stay Application with the Commission 
which was then referred to this Board for action. On January 23, 1987, during 
the pendency of that Stay Application, AMS submitted to the Staff a proposal 
regarding the actions it was prepared to take to obtain an interim lifting of the 
effectiveness of the suspension order pending completion of the adjudicatory 
hearing. Viewing the January 23 submission as written commitments, the 
Regional Administrator, by letter dated February 2. 1987, permitted AMS 
to resume licensed activities subject to three conditions.s After a 114-day 

1 Order Suspending license and Orda- to Show Cause (Effective Immediately). EA 86-155 (October 10. 1986) 
at 3. 
2 As originally constituted. this Board was composed of a lingle Admini&ttative Law Judge:. However. whcn!he 

press of other proccedings mldcred the orlgina11udge unavailable, the licensing Board ,... reconstituted u a 
threo-member Board. 52 Fed. Reg. 37,383 (Oct. 6, 1987). 
3 AMS had originally IOUght interim n:lic! from !he immediate d'fectiveness aspect of the lUIpCIlSion order from 

this Board. However. by letter dated November 6. 1986. !he Secretary of !he Canmission advised AMS that under 
the terms of !he suspension order. such requests we:re in the rust instance properly lodged with the Administntor 
for NRC Region m. 
4 S" Declination to Rescind Immediate Effectiveness of October 10,1986 Suspension Order (Januuy 7,1987). 
5 Those conditions we:re (1) all service worlc ,... to be perfonned by or under the supervision of the two licensed 

service engineers for AMS, (2) until June 30, 1987, AMS had to provide timely notice to the NRC of all service 
requests blfor, perfonning the worlc, and (3) AMS had to institute and perform audils of internal and field service 
activities u descnbed in its 1anuary 23 letter. 
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closedown, AMS was back in business, albeit subject to restrictive conditions it 
felt were excessive and unwarranted by the facts.6 On February 10, 1987, AMS 
withdrew its application for a stay. 

Shortly thereafter, the Staff orally sought and obtained, with the concurrence 
of AMS, a postponement of any prehearing conference pending completion of 
discussions with the U.S. Department of Justice (Justice) concerning an ongoing, 
parallel criminal investigation of AMS. On March 9, 1987, and at the request 
of the Department of Justice, the Staff sought a stay of these proceedings 
pending completion of the Justice investigation, including any resultant criminal 
prosecution. The principal basis for the motion was that the continuation of 
this proceeding, including its attendant discovery, created a "grave risk" that 
witness statements and other information may be unnecessarily and prematurely 
disclosed to criminal targets. In an Order issued May 4, 1987 (AU-87-4, 27 
NRC 865), this Board declined to grant an open-ended stay. Instead. it granted 
a limited stay of the proceeding, to August 15, 1987, subject to the filing of an 
adequately supported motion for a continuance of the stay.7 

In early September 1987, AMS filed a statement of issues to be litigated, and 
the Staff filed a simultaneous statement that no litigable issue remained, since 
the violations described in the suspension order had becn resolved. Shortly 
thereafter and at the request of AMS, the AMS license was amended to 
specifically identify the AMS personnel who were licensed technicians and list 
the activities they were authorized to perform. Based on his position that the 
1987 amendments resolved the matters giving rise to the Suspension Order and 
superseded the conditions imposed by his February 2 letter, on December 3, 
1987. the Regional Administrator revoked the suspension order and the February 
2 letter permitting conditional resumption of licensed activities. 

On July 20, 1988, following the lifting of the stay, a prehearing conference 
was held by the Licensing Board. At the conclusion of the conference, AMS 
was requested to file a statement of litigable issues, and the Staff was requested 
to respond. AMS' instant motion resulted. 

ATTORNEY'S FEES 

AMS' claim to attorney's fees and expenses is based on its equating the 
Administrator's December 3, 1987 revocation of the suspension order with the 
ultimate relief sought through this proceeding. Based on this asserted similarity, 

6 Su Response of AMS to Report of l'<'RC's Staff Regarding Jurisdictiooal and Board Notificatioo Questioos 
(October 19, 1987) at 3-6 and 8. 
7 As • result of a series of noquests for a cootinuance of the stay, the entire discovery process was ultimately 

stayed until July 12, 1988. The Justice investigatioo resulted in a criminal indictment which was subsequently 
dismissed July II, 1988, .1 the noquesl of the United Stales. 
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AMS argues that it is a "prevailing party" within the meaning of the Equal 
Access to Justice Act (EAJA), as amended, 5 U.S.C. § 504, and thus is entitled 
to an award of attorney's fees and expenses. At the outset, we reject AMS' 
underlying premise that "a revocation is a revocation is a revocation." Certainly 
the revocation of the suspension order obtained by AMS from the Regional 
Administrator, based upon amendments to its license, cannot smell as sweet 
as the relief sought from this Board, which would have been a declaration 
that the suspension order was void ab initio. We similarly reject the Staff's 
opposing position to the extent it argues that any relief from the suspension order 
obtained outside the four walls of this proceeding cannot support an award of 
attorney's fees.8 While the burden of establishing a causal connection between 
an enforcement proceeding and parallel action by the NRC Staff in its regulatory 
capacity may indeed be a heavy one, the question of "prevailing party" status 
turns on an analysis of the applicable facts rather than narrow and, in our view, 
strained constructions of the statutory terms used in the EAJA. 

Because we conclude below that litigable issues still remain before us, we 
need not at this juncture sail across the uncharted and, if the Staff's response 
is any weather map, stormy waters of whether attorney's fees should be 
awarded in this contested enforcement proceeding. However, there exists a more 
fundamental question than that of attorney's fees in this case. Are attorney's fees 
under the EAJA available to a "prevailing party" in any Commission proceeding? 
In order to eliminate the uncertainty regarding this unresolved question, and to 
avoid any unnecessary delay should the question of attorney's fees in this case 
ripen, we exercise our authority under 10 C.F.R. § 2.718 to issue a declaratory 
judgment on the availability of such awards in NRC enforcement proccedings.9 

See Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 1), CLI-
77-1, 5 NRC 1, 3-5 (1977). 

The EAJA authorizes the award of attorney's fees and expenses in most 
adversary adjudications con~ucted under 5 U.S.C. § 554 to an eligible prevailing 
partylO other than the United States "unless the adjudicative officer of the agency 
finds that the position of the agency was substantially justified or that special 

8 Su NRC Staff Response to AMS Statement of Issues (August 19, 1988) ("Staff Response'') at 4-5. 
9The EAJA mjUires each agency to issue regulations establishing the procedures for the submissioo and 

coosideratioo of applicatioos for fees and expenses. 5 U.S.C. § 504(c)(I). While the Commission initially issued 
proposed regulations Wlder the Act, 46 Fed. Reg. 53,189 (Oct. 28. 1981), those regulations have yet to be 
promulgated IS a final rule. Since the promulgatioo of final regulations takes time, particularly in light of the 
probable need to seck additional public comments due to the passage of time. waiting for the possible receipt of 
an application for attorney's fees at the end of this proceeding would result in Wlnecessary delay, to the detriment 
of the licensee and pethaps the public lisc. In light of this, we elect to eliminate the Wlcertainty by ruling on this 
issue, and then, due the existence of a questioo of first impression involving a statute, refer our decisioo directly 
to the Commissioo for its review. 
10 Under the EAJA, not all uprevailing parties" are eligible for an award of attorney's fees and expenses. As a 
general rule. such awards are limited to individuals with a net worth of less than $2,000,000; businesses. units of 
local government, or organizations with less than 500 employees and a net worth of less than $7,000,000; and 
tax-exempt organizatioos or cooperative assodatioos with less than 500 employees. 5 u.s.c. § 504(c)(I). 
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circumstances make an award unjust." 5 U.S.C. § 504(a)(I). Under the terms of 
the Act, such awards are to be paid from the agency's own appropriated funds. 
5 U.S.C. §504(d). 

This statute of general application has been severely limited by appropria­
tion legislation that has precluded the NRC from using any of its funds to pay 
the expenses of intervenors in its adjudicatory or regulatory proceedings. See, 
e.g .• § 502 of the Energy and Water Development Appropriations Act of 1981, 
Pub. L. No. 96-367; and § 502 of the Energy and Water Development Appropri­
ations Act of 1989, Pub. L. No. 100-371. This restriction has been interpreted 
to encompass any awards under the EAJA. See Matter of Availability of Funds 
for Payment of Intervenor Altorney Fees - Nuclear Regulatory Commission. 
62 Compo Gen. 692 (1983) (B-208637); Business & Professional People for the 
Public Interest V. NRC. 793 F.2d 1366 (D.C. Cir. 1986). 

The limitation on a Licensing Board's authority to award attorney's fees ap­
pears limited, however, only as to intervenors in its adjudicatory or regulatory 
proceedings.· Thus. the EAJA continues to authorize, in appropriate circum­
stances, fees and expenses to licensees who. as petitioners. challenge NRC en­
forcement actions. We believe recognition of the continued application of the 
EAJA to this category of Commission proceedings is proper for two reasons. 

First, such a reading does no violence to the statutory language giving rise to 
the Commission's limited ability to make EAJA awards following administrative 
proceedings. In most Commission proceedings, parties other than an applicant 
or licensee appear as a matter of choice.ll Their economic interests or proposed 
course of business conduct are not the subject of the proceeding and are not 
directly affected by its outcome. Such is not the case with respect to licensees 
who are the subjects of NRC enforcement actions. For them. the choice is 
to defend their actions or to submit to the enforcement judgment of the Staff. 
Absent their initiative, there is no proceeding in which to participate. 

Second, the paramount purpose of the EAJA is to benefit individuals or 
small business entities with limited financial resources who "may be deterred 
from seeking review of, or defending against unreasonable governmental action 
because of the expense involved in securing the vindication of their rights." 
House Judiciary Committee, H.R. Rep. No. 1418, 96th Cong., 2d Sess. (1980), 
reprinted in 1980 U.S. Code Congo & Admin. News 4984. Our decision furthers 
that remedial purpose and simply focuses the application of the Act on that 
category of Commission proceedings that involve the type of parties and raise 
the type of issues that Congress had in mind when it enacted Jhe EAJA. 

llWe note thlt IS defined by S U.s.C. §S04(c)(l)(C). "Idveauy adjudications" do not include licensing 
pmcccdings. Logically. this exclusion extends to license amendment proceedings. 'IbuI. IS a practical mauer. a 
mljor portion of the Commission', proceedings are ClUwde the acope of the EAIA. 
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Thus, we conclude that the Board has the authority to entertain requests 
for fees and expenses under the EAJA in enforcement proceedings where the 
licensee prevails on all or some of the issues joined for litigation. 

EXISTENCE OF LmGABLE ISSUES 

AMS identifies seven specific issues for litigation in this proceeding in the 
event that it is not afforded ''prevailing party" status under the EAJA. Those 
issues are: 

I. Whether or not there was a substantial basis for the NRC to conclude that it lacked 
the requisite reasonable assurances that AMS would comply with Commission 
requests in the future; 

2. Whether or not there was a substantial basis for the NRC to conclude that continued 
conduct of certain licensed activities by AMS could pose a threat to the health and 
safety of the public, to wit: the perfonnance of installatiat, service, maintenance 
or dismantling of radiography or teletherapy units; 

3. Whether or not the NRC had a substantial basis for concluding that the public 
health, safety and interest required that AMS' License Number 34-19089-01 should 
be suspended; 

4. Whether or not the NRC had a substantial basis for concluding that pursuant to 10 
CFR Sectioo 2.201(c) no prior notice was required as to its actions, and pursuant 
to 10 CPR Section 2.202(0 that the Suspensiat Order of October 10, 1986 should 
be inunediately effective; 

S. Whether or not the NRC had a substantial basis for the actions it took beyond 
and through its January 7, 1987 Declination to Rescind Immediate Effectiveness 
of October 10, 1986 Suspension Order; 

6. Whether or not, and to what extent, all service, installation, maintenance and 
dismantling of radiography or teletherapy units at issue herein must be perfonned 
by licensed individuals {"mcluding hospital personnel}[; and] 

7. Whether or not 10 CPR Section 2.202(0, et Iltq., is Catstitutiata1.ll 

Proposed Issues 1 through 3 challenge the basis for the suspension order that 
gave rise to this proceeding, and Proposed Issue 4 seeks review of the immediate 
effectiveness aspect of that order. Proposed Issue 5 challenges the basis for 
the Regional Administrator's January 7, 1987 letter affirming the October 10 
suspension order. Proposed Issue 6 seeks a Board determination whether and to 
what extent all service, installation, maintenance, and dismantling of radiography 
and teletherapy units must be performed by licensed individuals. Proposed Issue 

12 Advanced Medical system. Inc.". Statement of Issues (August 5. 1988) at 6-7. We note that c1scwhcre, AMS 
characterized this proceeding as raising. alternatively, th= general issues (id. at 7·8). or two issues (Advanced 
Medical Syllans Response to NRC Staff'Rcspmsc (Sepccnbcr 2, 1988) (""AMS Respmsci at 3). We elect to 
struc:turc our analysis in terms of the issues as originally propounded by AMS. In addition, our identification of 
the issues as propounded by AMS does not !eflect a determination that the Licensee', formulation properly Slates 

the applicable ,landard of review. 
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7 would have the Board determine the constitutionality of 10 C.F.R. § 2.202(f), 
the regulatory basis for the immediately effective portion of the October 10 
suspension order. 

As the Staff correctly perceives, given the factual posture of this proceeding, 
AMS in essence seeks a declaratory judgment on two general issues: (1) 
whether the immediately effective suspension order had a sufficient regulatory 
and factual basis, and (2) the scope of its business activities that must be 
performed by or under the direct supervision of NRC-licensed personnelP 
Te. 236-38, 242-43. The grant of such relief requires affirmative answers to 
two separnte but related questions. First, does a genuine and live controversy 
exist between the Licensee and the Staff sufficient to support a declaratory order. 
Second, is the issuance of declaratory relief appropriate in this proceeding. The 
former is necessary to ensure that a board has jurisdiction over the matter to be 
decided, without which it cannot issue any relief, declaratory or otherwise. The 
latter is necessary because declaratory relief is discretionary and is to be granted 
only to terminate a controversy or eliminate uncertainty and avoid unnecessary 
delay.14 

The Staff does not oppose the grant of declarntory relief in this proceeding 
as inappropriate or unwarranted.15 Rather, the Staff urges the Board to decline 
AMS' invitation to issue a declaratory order because, in its view, there is no 
live controversy sufficient to support such relief. As the Staff would have"it, the 
Regional Administrator's act of revoking the suspension order also extinguished 
our jurisdiction by mooting all issues before us. 

At first blush, the Staff's position is facially appealing. However, on second 
reading, we find it inapplicable to this case. In our view, this case falls squarely 
within the ambit of the well-established exception permitting review where there 
was injury that was "capable of repetition, yet evading review." Southern Pacific 
Terminal Co. v. Interstate Commerce Commission, 219 U.S. 498, SIS (1911). 

13 In its September 2, 1988 filina CAMS RCIIpOIISo.t 3). AMS ldaIIiIIod tho fIw7 ClWtIndina Iauea u "cIld [the] 
NRC have the riaht to cmler .IhUldown [of] AMS and doea [the] NRC haw the riaht to ubiInrily and ClprlciOlllly 
discrlminlte amonglicenaees •••• " We view the farmer u limply. cau:b-all zatatement of Propo.ed luuea 
1 through 4. As to tho latter, by cutingthe inquiry in terms of the Staff', riaht to ubiInrily and Clprlcioua1y 
discriminate," AMS posea • questilll1that begs its own anawer. However, CMII if properly framed, we nojcct this 
latter issue. Neither tho ICOpe of other 1icensea not the pmprlcty of the aubccqucnt 1987 amendmenta to the AMS 
llccnsc an: dirccIly before Ill. 
14 S •• Wo!lCmk, Cll·77-1,1IIpI'tr, and WlU.lW!ttoli Publii: P_ SlIPply Symlll (wppsS Nuclear PJojcct Nos. 3 
and 5), LBP-77-15, 5 NRC 643, 644-45 (1977) • .,.here the issue nised wu .,.hc:lhcr certain c:onstruction activitiea 
n:!ated to consuuctilll1 of • zmclear power plant c:ou1d be undc:rtakm in adwnce of Commiaaicn aulhorizatilll1 in 
a limited worlc authorization (LWA). 
15 Our .uthority to grant decluatOly xe1ief is not without limit. AI act out by the Commission, decluatory xe1ief 
is proper .,.here then: is aomc connec:tial between its issuance and tho Baud', duty to .void ddlY. Wo!l Cred:, 
mpra, 5 NRC It 5. In WoVCn.k, the Commisaion held that "[I]he applicant', motiOll, rnatJ. to a 1ii:.1Vu., board 
already co1Lflitukd to Mar 'Mir Gpplii:aIioll, hu IIICh a connection." lei. (c:mphuis added). We believe auch a 
caUlectilll1 exists in this cue. 
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[A] case is not moot when "(1) the challenged action was in its durati<XI too ahon to be fully 
litigated prior to its cessation or expiration, and (2) there was a reasonable expectation that 
the same complaining party would be subject to the same action again. 

SEC v. Sloan, 436 U.S. 103, 109 (1978) (emphasis in original), quoting Weinstein 
v. Bradford, 423 U.S. 147, 149 (1975) (per curiam). See also Alton & 
S. Ry. v.lnternational Ass'n of Machinists, 463 F.2d 872, 878 (D.C. Cir. 1972) 
(key elemenlS of test are likelihood of repetition and the public interest in 
ensuring review). 

We conclude that both prongs of the test are satisfied in this case. As to 
the first prong, we note that the suspension order was revoked over a year ago, 
during a period when this proceeding was stayed at the Staff's request, and that 
the immediately effective aspect of that order was rescinded 10 months before 
that The fact that this action was obtained through negotiations between the 
Licensee and the Staff is not fatal to an affirmative finding on this part of the 
Weinstein test. See Connecticut Light & Power Co. v. Federal Energy Regulatory 
Commission, 627 F.2d 467, 469-70 (D.C. Cir. 1980) (settlement of financial 
issues did not moot entire case challenging suspension order where significant 
public interest in review in light of the effect of suspension orders on regulated 
companies and their customers). Moreover, AMS has consistently maintained . 
that ilS acceptance of the Staff's required corrective action was only interim 
and done in an effort to preserve what remained of ilS financial health. For 
members of the nuclear industry, an NRC license is their commercial lifeblood. 
Because of this, we are troubled by any rule of law that would require dismissal 
of a challenge to immediately effective license suspension orders as moot due 
to intervening license amendmenlS where such amendmenlS could be obtained 
from a licensee under threat of financial ruin. At least as to the faclS of this 
case, we da:line to author such a rule here. 

Recently, the District Court for the DIstrict of Columbia Confronted the 
identical issue now before this Board in a case with remarkable similarities 
to the faclS, issues, and argumenlS of the parties in this proceeding. Capital 
Engineering & MFG Co., Inc ... v. Weinberger, 695 F. Supp. 36 {D.D.C. 1988}. 
The court there concluded that the lifting by the Department of the Army of an 
immediately effective contractor suspension order did not moot the plaintiff's 
challenge to the suspension because the subsequent revocation was not based 
on·a resolution of the underlying dispute between the parties, and left the 
suspension as part of the plaintiff's record. In holding that declaratory relief 
was appropriate, the court went on to hold that 

[t]o rule otherwise wruld be to permit the Army to evade judicial review of allegedly 
unfounded suspensi<XIs, yet leave the blemish of such suspensions en the targets' records, by 
the expediency of terminating the subject suspensi<XI before adjudication. AI to this issue, 
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then, the court is presented with "a real and substantial controversy admitting of specific 
relief through a decree of a conclusive character." 

[d. at 39 (citation omitted). While AMS, like any licensee, has a heavy burden 
to overturn Staff action in an area where its discretion is perhaps at its zenith, 
we nonetheless believe the reasoning of the court in Capital Engineering applies 
with equal force here. 

As to the second prong of the Weinstein test, AMS notes that it "has been 
branded one of the thirteen worse licensees out of eight thousand, as disclosed 
by a public briefing to the Commissioners on July 13, 1988 •••• "16 And while 
asserting that it was not sufficient to support a finding of a current controversy, 
the Staff acknowledged that "the controversy relates to the potential that future 
enforcement actions ••• could be influenced by the violations identified in the 
suspension order and the supporting inspection report."17 To the extent the Staff 
has identified AMS as a "problem" licensee and in light of the continuing dispute 
over the scope of licensed activities, we find a reasonable expectation that this 
Licensee will at some future point find itself subject to the enforcement authority 
of the Commission. See SEC v. Sloan, supra, 436 U.S. at 109-10 (action against 
suspension of trading of stock not moot although no current suspension because 
SEC considered company to be chronic violator). 

Notwithstanding our conclusion that the exercise of our discretionary declara­
tory judgment authority is warranted in this case, not all of AMS' proposed 
issues are appropriate subjects for litigation. Proposed Issue 5 is, in our view, 
a mere echo of Proposed Issue 4 in that both challenge the immediate effec­
tiveness of the suspension order. AMS advances, and we can divine, no factual 
basis upon which to distinguish the Administrator's initial decision to make the 
order immediately effective from his subsequent affirmance of that decision. 
That being the case, the propriety of both decisions is inextricably intertwined. 
Proposed Issue 5 is rejected as duplicative. 

As to Proposed Issue 6, the Staff characterizes it as an attempt to obtain 
from this Board a generic determination as to the scope of licensable activities 
applicable to the entire regulated industry. In addition, Staff notes that Proposed 
Issue 7 challenges the constitutionality of immediately effective orders issued 
pursuant to § 2.202(f). Such issues, Staff argues, are beyond our authority, 
which flows from and thus is limited to those matters contained in the Notice 
of Hearing. 

16 AMS Response at S. 
17 Staff I\espaue at 12. 
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To the extent Proposed Issue 6 seeks such a generic adjudication, we agree 
with the Staff.lI Proposed Issue 6, as proffered, is rejected. However, this 
does not mean that we are precluded from reaching issues the resolution of 
which might have generic implications. Thus, in the context of further litigation 
on Proposed Issues 1-4, we believe that the Board has both the authority and 
responsibility to determine, to the extent necessary to resolve AMS' challenge, 
whether, under its preamended license, AMS' actions (1) constituted licensed 
activities, and (2) if so, whether all aspects of those activities had to be 
performed by or under the supervision of a licensed individual. Proposed Issue 
7 is also rejected, not only for the reasons advanced by the Staff but also in light 
of 10 C.F.R. § 2.758(a), which precludes this Board from entertaining challenges 
of the type advanced by AMS. 

For the reasons above, Proposed Issues 1 through 4 set forth by AMS 
constitute litigable issues. Proposed Issues 5 through 7 do noL 

ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 21st day of March 1989, ORDERED: 

1. that litigable issues 1 through 4 have been raised by American Medical 
Systems, Inc. (AMS) in this proceeding; 

2. that AMS' requests for attorney's fees and other relief are denied as 
premature; 

3. that AMS Proposed Issues 5 through 7 are rejected as nonlitigable issues 
outside the jurisdiction of this Board; 

4. that this Board has the authority to entertain requests for fees and 
expenses under the EAJA in enforcement proceedings where the licensee 
prevails on all or some of the issues joined for litigation; and 

5. that this decision, to the extent it determines that awards of attorney's fees 
and expenses is within the authority of the Licensing Board in an enforcement 

18 Su Notice of Hearing. SI Fed. Reg. 43.790 (Dec. 4. 1986); S~quoyaA FlU" Corp. (UF6 Productim Facility). 
CLI·86-19, 24 NRC S08. S12 n.2 (1986); Bos"',. Ediso,. Co. (Pilgrim Nuclear Power Station). CLI·82·16. 16 
NRC 44, 4S (1982). aff'd.1Ib 110 .... Bdlotti II. NRC, 725 F.2d 1380 (D.C. Or. 1983); C01lV1lO_tJ/", Ediso,. 
Co. 0/ Nrw York (Zion Station. Units 1 and 2). AUB-616. 12 NRC 419.426 (1980). 
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proceeding, is referred directly to the Commission for review pursuant to ,10 
C.F.R. § 2.730(f). 

Dated at Bethesda, Maryland, 
this 21st day of March 1989. 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Robert M. Law, Chairman 
ADMINISTRATIVE JUDGE 

Harry Foreman 
ADMINISTRATIVE JUDGE 

Ernest E. Hill 
ADMINISTRATIVE JUDGE 



In the MaHer of 

Cite as 29 NRC 319 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ADMINISmATIVE LAW JUDGE: 

Morton B. Margulies 

ALJ-89-1 

Docket No. 30-29319 
(ASLBP No. 88-575-Q1-ClvP) 

(EA-87-145) 
(Material License No. 42-26838-01) 

H&G INSPECTION COMPANY, INC. January 9, 1989 

ORDER 
(Approving Settlement Agreement and Terminating Proceeding) 

On December 15, 1988, the parties to this enforcement proceeding, the NRC 
Staff and H&G Inspection Company, Inc., filed with the Administrative Law 
Judge (1) a Settlement Agreement resolving the imposition of a civil monetary 
penalty and the request for a hearing and (2) a joint motion requesting the 
Judge's approval of the Settlement Agreement and to terminate this proceeding. 

I have reviewed the Settlement Agreement under 10 C.F.R. § 2.203 to 
determine whether approval of the agreement and consequent termination of 
this proceeding are in the public interest Based upon the review, I am satisfied 
that approval of the Settlement Agreement and termination of this proceeding 
are in the public interest The terms of the agreement satisfy the interests of the 
public and parties without the need for a hearing. 
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Accordingly, I approve the Settlement Agreement attached hereto and incor­
porated by reference into this Order. Pursuant to § 2.203 this proceeding is 
terminated on the basis of the attached agreement 

Dated at Bethesda, Maryland, 
this 9th day of January 1989. 

Morton B. Margulies 
ADMINISlRATIVE LAW JUDGE 

ATTACHMENT 

SETTLEMENT AGREEMENT 

On April 7, 1988, the Nuclear Regulatory Commission (NRC) Staff issued 
an Order Imposing Civil Monetary Penalty in the amount of seven thousand 
five hundred dollars ($7500.00) for violation of 10 CF.R. § 20.101(a) to H&G 
Inspection Company, Inc. The Licensee requested a hearing on that Order and 
the matter was referred to an Administrative Law Judge on May 24, 1988. 
A prehearing conference was held on August 30, 1988. The parties engaged 
in informal discovery and discussions of settlement of the proceeding. As a 
result of these discussions, the parties reached an agreement and so informed 
the Administrative Law Judge on November 30, 1988. The agreement reached 
by the parties is as follows: 

1. In consideration of corrective actions taken by H&G Inspection Com­
pany, Inc., to avoid future radiographer overexposures in violation of 10 C.F.R. 
§ 20.101(a), the NRC Staff agrees to reduce the amount of the monetary penalty 
to three thousand dollars ($3000.00). 

2. Accordingly~ the NRC Staff agrees that payment of three thousand dollars 
($3000.00) by H&G Inspection Company, Inc., will constitute payment in full 
and compliance with Paragraph IV of the Order Imposing Civil Monetary 
Penalty issued on April 7, 1988, to H&G Inspection Company, Inc. 

3. H&G Inspection Company, Inc., agrees to pay a civil monetary penalty 
in the amount of three thousand dollars ($3000.00) within thirty days of 
the approval of this agreement, by check, draft, or money order, payable 
to the Treasurer of the United States and mailed to the Director, Office 
of Enforcement, U.S. Nuclear Regulatory Commission, ATIN: Document 
Control Desk. Washington, D.C. 20555. 

4. Having agreed that all matters concerning the April 7, 1988 Order 
Imposing Civil Monetary Penalty and the adjudicatory proceeding are resolved, 
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the NRC Staff and H&G Inspection Company, Inc., shall jointly move the 
Administrative Law Judge for an Order Approving this settlement agreement 
and terminating this proceeding. This agreement shall become effective upon 
the approval of the Administrative Law Judge. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Colleen P. Woodhead 
Counsel for NRC Staff 

Dated the 6th day of December 1988 

FOR H&G INSPECTION COMPANY, 
INC. 

Billie P. Garde, Esq. 

Dated this 15th day of December 1988 
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In the Matter of 

Cite as 29 NRC 322 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ADMINISTRATIVE LAW JUDGE: 

Morton B. Margulies 

ALJ-89-2 

Docket No. 3D-19498 
{ASLBP No. B8-578-02-ClvP} 

(EA 87-184) 
{Materials LIcense No. 35-17186-02} 

PRECISION LOGGING & PERFORATING 
COMPANY March 15,1989 

ORDER 
(Approving Settlement Agreement and Terminating Proceeding) 

On March 9, 1989, the parties to this civil penalty enforcement proceeding, 
the NRC Staff and Precision Logging and Perforating Company, filed with the 
Administrative Law Judge: (1) a Settlement Agreement resolving the matters 
of the imposition of a civil monetary penalty and the request for a hearing; (2) a 
Joint Motion requesting the Judge's approval of the Settlement Agreement and 
the entry of an order terminating this proceeding; and (3) a proposed Order. 

I have reviewed the Settlement Agreement under 10 C.F.R. § 2.203 to 
determine whether approval of the agreement and consequent termination of 
this proceeding is in the public interesL Based upon this review, I am satisfied 
that approval of the Settlement Agreement and termination of this proceeding 
based therein are in the public interesL The terms of the Settlement Agreement 
satisfy the interests of the public and the parties without the need for a hearing. 
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Accordingly, I approve the Settlement Agreement attached hereto and incor­
porated by reference into this Order. Pursuant to 10 C.P.R. § 2.203, I hereby 
terminate this proceeding on the basis of the attached agreement 

Dated at Bethesda, Maryland, 
this 15th day of March 1989. 

Morton B. Margulies 
ADMINISTRATIVE LAW JUDGE 

ATTACHMENT 

SETTLEMENT AGREEMENT BETWEEN THE NRC STAFF AND 
LICENSEE CONCERNING SETILEMENT 

OF CIVIL-PENALTY PROCEEDING 

1. Precision Logging and Perforating Company (the Licensee) is the holder 
of Materials License No. 35-17186-02 issued by the Nuclear Regulatory Com­
mission ("NRC") on December 2, 1981, and amended last in its entirety on 
January 21, 1988. The license authorizes the Licensee to use sealed sources for 
oil and gas well logging in accordance with the conditions specified therein. 

2. A routine inspection of the Licensee's activities was conducted on August 
18 and 19, 1987. In the NRC's view, the results of this inspection indicated 
that the Licensee had not conducted its activities in full compliance with NRC 
requirements. A written Notice of Violation and Proposed Imposition of Civil 
Penalty was served upon the Licensee by letter dated December 10, 1987. 
The Notice stated the nature of the violations, the provisions of the- NRC's 
requirements that the NRC be~ieved Licensee had violated, and the amount of 
the civil penalty proposed for the violations. The Licensee responded to the 
Notice of Violation and Proposed Imposition of Civil Penalty by two letters, 
both dated January 7, 1988. In its response, the Licensee contested Violations 
A and D but not the other alleged violations. In addition, the Licensee requested 
that the proposed civil penalty be rescinded for several stated reasons, including 
financial hardship. By letter dated February 16, 1988, the NRC provided the 
Licensee with the opportunity to submit specific financial information on the 
company's recent profit and loss and its net worth. The Licensee submitted this 
information by letter dated February IS, 1988. 

3. After consideration of the Licensee's response and the statements of fact, 
explanation, and argument for mitigation contained therein, the Deputy Exec­
utive Director for Regional Operations in an "Order Imposing Civil Monetary 
Penalty" (Order) dated July 7, 1988, determined, as more fully set forth in the 
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Appendix to that Order, that the violations had occurred as stated, but that the 
civil penalty proposed in the Notice of Violation would constitute an excessive 
financial hardship for the Licensee, and therefore should be mitigated by 50 
percent Thereafter, in a letter dated July 22, 1988, Licensee stated it found the 
proposed penalty to be unacceptable and made a request for a hearing. 

4. Licensee wishes to terminate this civil penalty proceeding by payment 
of the proposed penalty in the sum of $500.000 without conceding its position 
as stated in its letters dated January 7, 1988. 

5. Accordingly, the Licensee waives its right to a hearing, and without 
admitting or denying any of the allegations of the Notice of Violation dated 
December 10, 1987, except as to jurisdiction, to which it admits, and solely 
for the purposes of terminating this proceeding, agrees to the payment of the 
$500.00 civil penalty. 

6. The NRC, while affirming its position as to the alleged violations stated 
in the Notice dated December 10, 1987, and Order dated February 10, 1988, 
agrees that this proceeding should be terminated by payment of the' ordered 
penalty by the Licensee. 

7. This civil penalty proceeding will be terminated upon the payment by the 
Licensee of a civil penalty in the amount of $500.00 concurrent with executing 
the Agreement said payment to be made by check, draft, or money order, payable 
to the 'Ii"easurer of the United States. 

For the NRC Staff 

Bernard M. Bordenick 
Counsel for NRC Staff 

Dated: February 9, 1989 
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For Licensee 

Larry L. Oliver 
Counsel for the Licensee 

Dated: March 3, 1989 



Cite as 29 NRC 325 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

Hugh L Thompson, Jr., Deputy Executive Director 
for Nuclear MaterIals Safety, Safeguards, 

and Operations Support 

00·89·1 

In the Matter of Docket No. 70-1113 

GENERAL ELECTRIC COMPANY 
(WilmIngton, North Carolina 

Facility) March 13, 1989 

The Deputy Executive Director for Nuclear Materials Safety, Safeguards, and 
Operations Support grants in part and denies in part a Petition filed pursuant to 
10 C.F.R. § 2.206 by Vera M. English and denies action requested in a previous 
petition filed by Mrs. English which was deferred in an earlier Director's 
Decision, DD·86·11, 24 NRC 325 (1986). Specifically, the present Petition 
sought imposition of a civil penalty in the amount of $40,635,000 upon General 
Electric Company (GE), plus $37,500 per day for every day after April 6, 1987, 
that GE did not take corrective action for discrimination against Mrs. English, 
and imposition of a license condition upon GE requiring the Licensee to fully 
compensate Mrs. English for her losses endured as a result of GE's actions. 
In this Decision, to the extent that the Petitioner requested that the NRC take 
enforcement action against GE for discrimination against Mrs. English, the 
Petition has been granted. However, to the extent that the Petitioner requested 
that the NRC impose a civil penalty in the amount sta~d above, and to the extent 
that the Petitioner requested that the NRC impose a license condition upon GE 
requiring it to fully compensate Mrs. English, the Petition has been denied. 

ENERGY REORGANIZATION ACT OF 1974: SECTION 210 

Generally, when a complaint has been filed with the Department of Labor 
alleging discrimination by an NRC licensee, the NRC defers consideration of 
the matter until the Department of Labor has acted. 
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RULES OF PRACTICE: 2.206 PROCEEDING 

As long as he does not abuse his discretion, a Director, in making a decision 
regarding a 10 C.P.R. § 2.206 petition, is free to rely on a variety of sources of 
information, including documents issued by other agencies. 

NRC: ENFORCEMENT POllCY 

According to the Enforcement Policy, an action by plant management above 
first-line supervision in violation of § 210 of the Energy Reorganization Act 
against an employee is classified as a Severity Level IT violation. 

NRC: ENFORCEMENT POllCY 

The section in the Enforcement Policy that provides for escalation for prior 
poor performance refers to the Licensee's enforcement history in the area of 
concern. 

NRC: ENFORCEMENT POllCY 

"Prior notice" under the Enforcement Policy refers to specific notice of 
particular types of events or potential conditions affecting licensed operations. 

ENERGY REORGANIZATION ACT OF 1974: SECTION 210 

In § 210 of the Energy Reorganization Act, Congress has explicitly given 
to the Department of Labor the authority and responsibility to provide tradi­
tional, labor-related remedies such as compensation for individual losses, while 
reserving to the NRC its authority under the Atomic Energy Act to take en­
forcement action against its licensees for violations of NRC requirements. This 
statutory system has been implemented through a Memorandum of Understand­
ing between the two agencies. The NRC does not have the authority to order 
individual compensation. 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

INTRODUCTION 

On April 6, 1987, Anthony Z. Roisman and Mozart O. Ratner, as counsel for 
Vera M. English (petitioner), filed a "Petition for Enforcement Action" pursuant 
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to 10 C.p.R. § 2.206. The Petitioner requests that the Nuclear Regulatory Com­
mission (NRC) act to take appropriate action against the General Electric Com­
pany (GE or Licensee) for its deliberate retaliatory discharge of Mrs. English. 
The Petitioner seeks two separate and distinct NRC actions: (1) imposition of 
a civil penalty in the amount of $40,635,000 upon GE, plus $37,500 per day 
for every day after April 6, 1987, that GE does not take corrective action, and 
(2) imposition of a license condition upon GE requiring the Licensee to fully 
compensate Mrs. English for her economic losses in the past and future result­
ing from GE's alleged discrimination, for medical expenses entailed as a result 
of the alleged discrimination, for expenses incurred in "fighting GE," and for 
"physical and mental pain she has endured" as a result of GE's actions. 

The Petitioner states that the April 6, 1987 Petition is neither a renewal of nor 
an attempt to relitigate a December 13, 1984 Petition filed by Petitioner. That 
petition also sought the finding of violations and assessment of civil penalties 
against GE for having discriminated against Mrs. English.l In addition, that pe­
tition raised certain other allegations of wrongdoing by the Licensee. Regarding 
the December 1984 Petition, the Director, Office of Inspection and Enforcement, 
issued a Partial Director's Decision pursuant to 10 C'p.R. § 2.206 which, among 
other things, stated that action with respect to the discrimination allegations 
raised by the Petitioner was being deferred pending further determination by 
the Department of Labor (DOL) pursuant to § 210 of the Energy Reorganization 
Act (ERA) of 1974, as amended, 42 U.S.C. § 5851, regarding the allegations. 
DD-86-11, 24 NRC 325, 331-32 (1986).1 With regard to the other issues of 
wrongdoing, the Director noted that certain of these issues were being addressed 
within the Office of investigations (01) and that a supplement to the Decision 
would be issued when that effort.and the DOL proceedings were complete. [d. 

The present petition is a new request for action to be taken by the NRC on 
the previously raised discrimination issues now that, in the Petitioner's view, the 
reason given for deferring action on the discrlmination issues no longer exists. 

On April 8, 1987, Petitioner submitted a correction regarding Petitioner's 
assessment of the costs and damages incurred as a result of the discharge of 
Mrs. English. By letter dated May 13, 1987, I, as the Director, Office of 
Nuclear Materials Safety and Safeguards (NMSS), informed the Petitioner that 
her petition had been referred to NMSS for action. A notice was published in the 
Federal Register indicating that the Petitioner's request was under consideration. 

1 "Motion to Institute Proceeding Pursuant to 10 c.F.R. § 2.202 for Jmpooilion of CivU Penalties and to Vacate 
and Rc:vc:rse InspccIion Reports and to Schedule Hearings Thc:n:on" filed on Dcc:ember 13, 1984, and rupplcmemed '1 Letters dated February 28, March 12. April 11, and lime 20,1985. 

On Septcmber'29, 1986,Ihe Commission declined to review !his Dccidm. On Dcc:ember 22, 1986, Petitimer 
filed • petitim for review of the Director', Dccidon in the U.S. Court of Appeals for the District of Columbia 
Circuit. This proceeding wu dismisaed m March 31, 1987. Ellllislt Y. NRC, No. 86-1714 (D.C. CU., Mar. 31, 
1987). Petitioner also filed fiYe other actions in the D.C. Cirt:uit. All of these actiona were dismissed on March 
31,1987. 
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52 Fed. Reg. 18,764 (May 19, 1987). On June 10, 1987, the Licensee filed a 
response to the petition entitled "Response of General Electric Company to Vera 
English's Section 2.206 Petition for Enforcement Action." On June IS, 1987, 
the Director, NMSS, met with Mr. Roisman, at the latter's request, to discuss the 
status of Petitioner's request.3 At that meeting and in a subsequent letter dated 
July 7, 1987, Mr. Roisman noted his intention to file, on behalf of Petitioner, 
a reply to GE's Response. In a letter dated October 5, 1987, the Director, 
NMSS, advised Mr. Roisman of the Director's intention to act on the petition 
and the need to submit any additional input within the week if it were to be 
considered. On October 9, 1987, Mr. Ratner submitted a document which he 
indicated was the first portion of Mrs. English's reply to GE's Response. On 
October 14, 1987, Mr. Ratner submitted a document entitled ''Reply of Vera 
English to General Electric's Opposition to Petition for Enforcement Action" 
advising that the October 9, 1987 partial reply could be disregarded. On March 
21, 1988, GE filed its response to this document entitled ''Response of General 
Electric Company to Vera English's Reply in Support of Section 2.206 Petition." 

Because the petition seeks both escalated enforcement and license modifi­
cation, it will be decided by me as the Deputy Executive Director responsible 
for those matters. For the reasons stated in this Decision, I have determined 
that, to the extent that the Petitioner requests that the NRC take enforcement ac­
tion against GE for discriminating against Mrs. English, the petition is granted. 
However, to the extent that the Petitioner requests that the NRC impose a civil 
penalty in the amount of $40,635,000 plus $37,500 per day for each day after 
April 6, 1987, the petition is denied. Furthermore, to the extent that the Pe­
titioner requests that the NRC impose a license condition upon GE requiring 
it to fully compensate Mrs. English, the petition is also denied. This Decision 
constitutes a final Director's Decision with respect to both the April 6, 1987 
Petition and the matters raised in the December 13, 1984 Petition on which a 
decision was deferred. 

BACKGROUND 

By way of background, Petitioner was employed by GE as a laboratory 
technician in the Chemet Laboratory. For some time prior to and continuing 
into 1984, she reported safety concerns to GE management and the NRC. On 
March IS, 1984, she was removed from her job in the Chemet Lab, barred from 
further work in controlled areas, and placed on indefinite temporary assignment 

3 The meeting is documented in • letter 10 Mr. Roisman, and an enclosed mcmorandwn 10 /ile, both fran the 
Director, NMSS, and dated July 23,1987. The letter and mcmorandwn are available in the NRC Public Document 
Room. 
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in a warehouse at the Wilmington facility. The ultimate reason given for her 
removal by GE management was her deliberate failure to clean up contamination. 
Subsequently, she was advised that she would have to bid for an open position. 
A time limit was set and. there apparently existing no such position, she 
was involuntarily placed on a "lack of suitable work" status and subsequently 
terminated on July 30, 1984. 

Petitioner initially filed her complaint with DOL under § 210 of the ERA on 
AuguSt 24, 1984. On October 2, 1984, following an investigation, the Admin­
istrator of the Wage and Hour Division, Employment Standards Administration, 
DOL, concluded that GE had discriminated against Petitioner. The Administra­
tor's decision was appealed by both Petitioner and GE. A formal DOL hearing 
was held, and on August I, 1985, a DOL Administrative Law Judge (AU) 
issued a Recommended Decision and Order finding that GE had discriminated 
"against Petitioner, and ordering reinstatement and compensation of Petitioner. 

The case was remanded to the AU on May 9, 1986, at the request of 
Petitioner, to give her an opportunity to complete the presentation of her case, 
because the AU had refused to permit her to present the testimony of several 
witnesses. The AU returned the case to the Under Secretary of Labor without 
any additions to the record on the merits on July 13, 1986." On review, the 
Under Secretary of Labor issued a Final Decision and Order on January 13, 
1987, which did not address the merits of Petitioner's complaint, but found that 
Petitioner's complaint was untimely filed and dismissed the complaint. That 
decision was appealed to the U.S. Court of Appeals for the R>urth Circuit.5 

The two issues raised by the Petitioner on appeal were: (1) whether the 
Under Secretary erred in finding Mrs. English's complaint for discriminatory 
discharge barred as untimely, and (2) whether Mrs. English had established a 
"continuing violation," in the form of retaliatory harassment, thus allowing her to 
seek relief for a series of related acts of workplace harassment that might be time­
barred if considered independently. This claim was based upon her assertion that 
she had been subjected to a continuing course of harassment while or temporary 
assignment in the warehouse. On October 6, 1988, the Court issued a decision6 

in which it affirmed the dismissal by the Under Secretary of the Petitioner's 
claim for retaliatory discharge as untimely. However, the Court found that 
Petitioner's claim of workplace harassment relating to harassment suffered while 

"The AU had ordered the parties to put additimal testimmy in the reconI by way of deposilim. Pctilimer·. 
counsel objected to that procedure and to limitalillltl the ALJ placed m the.cepe of the wilncsscs' testimony. A&:r 
failing to obtain clarification of the Under seactary'. n:mand order, Pelilioner'. counsel Jdused to participate in 
dcposilillltl. 
5 Pctitimer filed an actim in District Court fot the Eastern District of North Carolina fot wrongful tcrminalim. 

The Coort dismissed this action on February 10, 1988. ElIgli.r" Y. GCMrtJI Electric Co., 683 F. Supp. 1006 
(E.DN.C. 1988). This action has been appealed. 
6 ElIgli.r" II. WltirJUld, 8S8 F.2d 9S7 (4th Cit. 1988). 
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on temporary assignment in the warehouse may constitute a continuing violation 
for statute-of-limitations purposes, and remanded that claim for first-instance 
consideration by the Secretary. As the court upheld the Under Secretary's 
decision that the complaint for retaliatory discharge was untimely, it did not 
address the merits of Petitioner's claim that this discharge was discriminatory. 
The Secretary remanded, by order dated February 13, 1989, the harassment 
claim to an AU. 

Petitioner first raised the issue of discrimination before the NRC in her 
Petition of December 13, 1984, as supplemented by letters dated February 28, 
March 12, April II, and June 20, 1985. In his decision regarding that Petition, 
DD-86-11, the Director, Office of Inspection and Enforcement, noted that he 
did not reach the discrimination issues because the matter was still pending 
before DOL. The Director explained that generally, when a complaint has been 
filed with DOL alleging discrimination by an NRC licensee, the NRC defers 
consideration of alleged discrimination until DOL has acted. This policy avoids 
duplication of effort and needless expense of resources by deferring NRC actions 
until DOL has fully considered the issues. Further, the Director noted that 
deferral of NRC consideration of any potential discrimination issues at the GE 
Wilmington facility was appropriate in light of the extensive inspection activities 
that had been conducted at the facility with acceptable results. DD-86-11, supra, 
24 NRC at 331-32. 

DISCUSSION 

In her present petition, Petitioner lists three bases for her request that the 
NRC act to impose the "maximum civil penalty upon GE allowed by law," and 
to impose as a license condition a requirement that GE compensate Mrs. English 
for alleged discrimination. Petitioner argues first that the reason given in DD-
86-11 for deferring action pending the alleged discrimination, i.e., pendency 
of the matter before DOL, is no longer valid. Second, Petitioner argues that a 
recommended decision by a DOL AU finding that GE had discriminated against 
Mrs. English is dispositive of the matter, and GE has not paid any fine for its 
conduct, nor has Mrs. English been compensated. Third, Petitioner argues that 
the effectiveness of the NRC's program to protect and encourage workers to 
report safety violations will be severely hampered by any further delay, in that 
there will be a "chilling effect" upon other workers who may wish to raise safety/ 
concerns. In this regard, Petitioner argues that the consequence of further delay 
on the part of the NRC will be to leave the impression not only on GE and its 
employees but on other licensees and all workers in the 'nuclear industry that 
employees who suffer retaliation for reporting safety violations cannot rely on 
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the NRC to redress this wrong, and, as a result, safety problems will be less 
likely to be discovered and corrected. 

In reaching a decision regarding this matter, I realize that I must do so without 
benefit of a final decision on the merits of the case by the agency recognized 
as the expert in employee-employer relations. I am aware of the hundreds of 
pages of documentary evidence and many hours of testimony that have taken 
place regarding this case. Making an independent NRC determination regarding 
the alleged discrimination against Mrs. English would involve an enormous 
expenditure of NRC agency resources. The obvious redundancy in having two 
government agencies review the same set of facts to draw a conclusion regarding 
the same issue is unacceptable.' 

Under the Administrative ProCedure Act, the initial decision of an Adminis­
trative Law Judge has no binding effect on either the agency or on the parties to 
the proceeding. See 5 U.S.C. § 557(b). However, as long as he does not abuse 
his discretion, a Director, in making a decision regarding a 10 C.F.R. 2.206 pe­
tition, is free to rely on a variety of sources of information, including documents 
issued by other agencies. See Northern Indiana Public Service Co. (Bailly Gen­
erating Station, Nuclear-I), CLI-78-7, 7 NRC 429,432-33 (1978). In the present 
case, the Staff has reviewed the DOL AU's Recommended Decision and Order. 
The decision is well reasoned and was based upon the AU's evaluation of the 
credibility of the witnesses who testified at the hearing, an analysis of the entire 
record, arguments of the parties (both oral and written), applicable regulations, 
statutes, and case law precedent.s I therefore adopt the findings of the DOL AU 
that GE discriminated against Petitioner by removing her from the Chemet Lab 
and discharging her from employment with GE and that this discrimination was 
motivated by Petitioner's initiation of an~ participation in the NRC proceedings 
investigating GE's facility, specifically, the Chemet Laboratory.' In light of this 

7 It was this very avoidance of duplication of c.f!'ort and needless expense of resOlUceS that pr<?IDpted the Director, 
Office of Inspection and Enfm:ement, to defer NRC consideration of any potential disc:nmination issues in his 
Decision regarding Mrs. Engli.<h" December 13, 1984 Pcliticn. Su DD-86-l1,.rupra, 24 NRC at 332. 
8 The AU's etedibility delermination in this case is especially significant because of the contradictory evidence 

in the tnnscript of the hearing. 
, A pertinent issue that was raised before the AU and in subsequent filings by the Petitioner and the Licensee was 

whctner Mrs. Engli.<h lost her protection under § 21 O(g) of the ERA because she deliberately caused a violation 
by willfully failing to clean up contamination. Mrs. English claimed that she left the contamination in order to 
bring it to the attention of the GE management. In this regard, we emphasize that it is clearly unacceptable for an 
employee to cause I safely problem in order to raise an issue. However, the AU determined that Mrs. English 
did not deliberately cause I violation under the c:in:urnItances of this case. AU Decision and Order at 11. We 
also note that the District Court for the Eastern District of North Carolina considered the issue of § 21 O(g) in I 

different context (Le., regarding whclher Congn:ss intended by subsection (9) to preempt state actions for wrongful 
discharge and other discrimination with respect to whistleblowers). Ellglish 1/. GCMral Ekctric Co., supra, 683 
F. Supp. at 1013·14. However, the court made no finding IJ>Ccllically with regard to whclher Mrs. English had 
lost her protection. For the reasons stated above, the NRC declines to make an independent determination on this 
issue. 
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decision of the DOL AU, I have determined that a violation of 10 C.F.R. § 70.7 
has been established and that enforcement action should be taken at this time.10 

Proposed Imposition of a Civil Penalty 

Petitioner states that "the maximum fine permitted by the statute" should be 
imposed upon GE for its discrimination against Mrs. English. The sum that 
Petitioner requests be imposed is $40,635,000, plus $37,500 for each day after 
April 6, 1987, that GE does not take corrective action. 

In deciding the appropriate enforcement sanction to propose in this case, 
the guidance in the Commission's General Statement of Policy and Procedure 
for Enforcement Actions, which was applicable at the time of the violation 
and which is set out in 10 C.F.R. Part 2, Appendix C, 49 Fed. Reg. 8583 
(March 8, 1984) (hereinafter referred to as Enforcement Policy), has been 
considered by the Staff. In this case, the decisions impacting Mrs. English were 
made by persons above first-line supervision, but the NRC has no information 
suggesting involvement by senior corporate managemenL Therefore, the Staff 
has determined this violation to be a Severity Level II. The base civil monetary 
penalty for a Severity Level II violation involving a facility such as the 
Licensee's, at the time the discrimination occurred, is $20,000. The escalation 
and mitigation factors in the Enforcement Policy were considered. As part of 
this assessment process, the Petitioner's views on the amount of the penalty 
were considered. Based on the Staff's review, no adjustment has been deemed 
appropriate. 

The Petitioner's logic in arriving at the sum that she requests be imposed, 
and the Staff's assessment of the Petitioner's arguments, are set forth below. 

1. The Petitioner claims that from March 15 until August 24, 1984, when 
Mrs. English filed her complaint with DOL, GE was guilty of at least a Severity 
Level II violation, because its plant management above first-line supervision 
was aware of the discrimination. However, from August 24, 1984, GE's senior 
corporate management was aware of the violation, which constitutes a Severity 
Level I violation. The base civil penalty for these violations is $20,000 per 
violation from March 15 to August 24, and $25,000 per violation from August 
24 to the date of the petition. Moreover, since GE was aware of the existence of 
the violation and failed to initiate corrective action, each day that the condition 
has been allowed to continue may be considered as a separate violation, and 

10 Petitioner allegea that Mrs. EngliJh was cliJchuged because of her Rpeatcd !epOI1ing of GE'. ft.illms to comply 
wiIh NRC wcty JeqUilementi and thillhe validity of I number of compWnta was confirmed by GE'. internal 
Inspection and Ihe NRC'. Inspection. The ALJ, in determining that GE discriminlted against Mrs. English. noted 
that it wu indevant whelher her compIamta had merit, and did not mako I cmc1usivo finding on this issue. ALJ 
Decision and Order .t 8·9. In adopting tho ALJ'. Decisiat, I .dopt only his finding that GE discriminated against 
Mrs. Eng1i.dt. and do not reach the issuo of whelher her compIamta had merit.. 
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as such is subject to an additional civil penalty. Thus, GE's base penalty is 
$3,240,000 for the Severity Level II violation and $23,850,000 for the Severity 
Level I violation, making a total base penalty of $27,090,000. The Petitioner 
argues, furthermore, that § 210 violations, as opposed to other violations, warrant 
the most severe classification for enforcement action. 

The Enforcement Policy classifies different types of violations by their 
relative severity, and describes the circumstances in which formal sanctions, 
including orders, civil penalties, and notices of violation, are appropriate. The 
Enforcement Policy also provides examples of types of violations and the 
recommended severity levels for these examples. Under the Enforcement Policy, 
Severity Level I and II violations are of very Significant regulatory concern. 
According to the Enforcement Policy in effect at the time of the violation, an 
action by plant management above first-line supervision in violation of § 210 
against an employee is classified as a Severity Level II. In the present instance, 
the NRC has determined that the violation should be classified as a Severity 
Level II violation because the· discrimination involved action by. management 
above first-line supervision. The violation has not been categorized as Severity 
Level I because the action taken to remove Mrs. English was apparently taken 
without the knowledge of senior corporate management. Furthermore, daily 
civil penalties have not been proposed. Both the Under Secretary of Labor and 
Court of Appeals rejected the theory that Mrs. English's termination reptesented 
a continuing violation. Based upon this fact, the NRC has concluded that the 
violation was not a continuing violation. Accordingly, a daily civil penalty may 
not be assessed for a violation that is not considered to be a continuing violation. 

2. The Petitioner claims that the factors identified in the Enforcement Policy 
to be considered in adjusting a civil penalty merit escalation of the civil penalty 
in this case. Specifically, the Petitioner alleges that GE never reported the 
§ 210 violation to the NRC, has taken no cqrrective. action, has had prior poor 
performance in that Mrs. English felt pressure to "go along to get along" for 
several years, had prior notice of similar events in that Licensee has been notified 
by the NRC of the importance of compliance with § 210, and had multiple 
occurrences of the violation in that each day that passes without corrective 
action reinforces the adverse impact on other workers. These factors, according 
to Petitioner, warrant at least a 50% increase in the civil penalty. 

The NRC finds these arguments to be without merit. With regard to the 
issue of GE's failure to report the violation, the NRC does not require reports 
of discrimination. Nevertheless, the NRC was aware of the potential violation 
in this case from the time that Mrs. English filed a complaint with DOL on 
August 24, 1984. With regard to the Petitioner's argument that GE failed to 
take corrective action, the NRC's primary concern in this area is ensuring that 
the alleged discrimination does not have a chilling effect upon other employees, 
and that licensee actions do not thwart employees' reporting of safety concerns. 
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As will be discussed below, an inspection was conducted March 28 through 
30, 1988, by NRC Regional and Headquarters personnel (Inspection Report 
NO.70-1113/88-05). It is the Staff's view, based on this inspection, that the 
Licensee's program for receiving, evaluating, and processing employee concerns 
is multi tiered and provides various avenues to employees for raising concerns, 
and that there has been no chilling effect. Therefore, it appears that the Licensee 
has taken adequate corrective action. Finally, Petitioner's arguments that the 
penalty be escalated due to OE's prior poor performance, prior notice of similar 
events, and multiple occurrences of the violation misconstrue these factors under 
the Enforcement Policy. The section in the Enforcement Policy that provides 
for escalation for prior poor performance refers to the Licensee's enforcement 
history in the area of concern. The evidence documented in inspection reports 
and the record compiled by DOL do not support the contention that the Licensee 
has a history of prior discrimination violations. ''Prior notice" under the 
Enforcement Policy refers to specific notice of particular types of events or 
potential conditions affecting licensed operations. The mere notice that the 
NRC considers § 210 to be important does not constitute such direct and specific 
notice to OE that such a violation had occurred or might occur at its facility. 
"Multiple occurrences" refers to multiple examples of a particular violation. The 
Petitioner's argument that each day constitutes a multiple occurrence is simply 
another request that the NRC impose a separate civil penalty for each day that 
the violation continued. which for the reasons explained above, the NRC has 
declined to do. 

In sum, a civil penalty in the amount proposed by Petitioner is vastly in excess 
of any amount contemplated by the Enforcement Policy for such a violation. 
Rather, I have determined that a Notice of Violation and Proposed Imposition 
of Civil Penalty (NOV) in the amount of $20,000 for a Severity Level IT violation 
should be issued to OE for its discrimination against Mrs. English. An NOV is 
being issued today concurrently with this Decision. In taking this enforcement 
action, however, I note that the U.S. Court of Appeals for the Fourth Circuit has 
remanded to the Secretary of Labor the Petitioner's claim that she had suffered 
a continuing course of harassment while she was on "temporary assignment" 
status following her removal from the Chemet Lab. Following completion of the 
DOL proceedings, the NRC Staff will determine whether further enforcement 
action is appropriate with regard to this matter. 

In this connection, I note that Petitioner argues that failure to impose a 
substantial penalty will have a chilling effect on the reporting of safety concerns 
by workers at the OE Wilmington facility. I find that such is not the case. NRC 
inspection activities at the OE Wilmington facility continue to be conducted with 
acceptable results regarding discrimination issues. The Regional Administrator, 
Region IT, has reviewed and found acceptable the actions taken by OE to 
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minimize any potential chilling effects on current employees.ll Employees at 
GE Wilmington continue to come forward to the NRC with perceived safety 
concerns.11 In addition, an NRC inspection (Report No. 70-1113/88-05) was 
conducted March 28-30, 1988, and did not find evidence of a chilling effect 
and found that employees feel comfortable reponing safety concerns through 
the variety of methods available at the GE Wilmington facility. 

Imposition of a License Condition 

The second type of enforcement action that Petitioner requests is that the NRC 
impose a license condition upon GE requiring the Licensee io fully compensate 
Mrs. English for her losses. The Petitioner argues that the NRC h3s a "duty 
to act" since the Department of Labor has acted and has failed to provide any 
remedy to Mrs. English. 

In § 210 of the Energy Reorganization Act, Congress has explicitly given 
to DOL the authority and responsibility to provide the traditional, labor-related 
remedies such as compensation for individual losses as requested by Mrs. En­
glish, while reserving to the NRC its authority under the Atomic Energy Act to 
take enforcement action against its licensees for violations of NRC requirements. 
This statutory system has been implemented through a Memorandum of Under­
standing between the two agencies. See 47 Fed. Reg. 54,585 (Dec. 3, 1982). 
Thus, the NRC does not have the authority to order individual compensation as 
requested by Mrs. English,13 and consequently, this request by the Petitioner is 
denied. 

Additional Issues of Wrongdoing by GE Alleged by Petitioner in Her 
December 13, 1984 Petition 

As indicated above, the Director of the Office of Inspection and Enforcement 
deferred consideration of certain other issues of alleged wrongdoing by the 
Licensee pending completion of review of these matters by 01. DD-86-
II, supra. 24 NRC at 332. 01 has now completed its review of these 

11 GE hu imp1cmc:nled a broad-bued prognm pred to give empl~ me accea fer airlnS an concems. 
11 Two otherindividuaIs employed at the GE Wilminston facility, 101m C. Lewis and 1ay Malpass, filed complaints 
with DOL that !hey had been aubjectcd to discrimination by GE. In a Idler dated AUSUSt 30, 1985, to Mozart 
O. Ra!her, !he DOL Area Dim:tor in JWei&h, Nmtb Carolina, atated that an inveatisatiOll found !hat GE had nOl 
discriminated asainst Mr. Lewis er Ms. MaIpuL The Area Direc:tor'. dccUiOll wu appealed to an ALJ, who 
issued a dccUion 0II1anuuy 14, 1986, 8S-ERA-38 and -39, reoommenclinS dismiaal with prejudice. The ALJ'. 
decision is c:um:ntly pendins before the Secretary of Laber. 
13 EYaI i! !he NRC did have lOch au!hcrity, the emplayee'. failure to file a timely canplaint with DOL is no 
reason to depart frmn the atatutmy ayatem. Indeed, for !he NRC to pnwide an individual with a labor-related 
mnedy, lOch a. compenaation when the emplayee fails to file a timely DOL canpIaint, would 1arseIy tender 
meaningleas the atatutory time perlod for fiIins IUCb canplaints with DOl-
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allegations. NRC did not substantiate any willful, deliberate violations as 
alleged. Consequently, the Petitioner's request for action based on these 
allegations is hereby denied. 

CONCLUSION 

For the reasons given above, the Petitioner's request that enforcement action 
be taken against GE is hereby granted However, Petitioner's requests that the 
NRC impose a civil penalty in the amount of $40,635,000 plus $37,500 per day 
for each day after April 6, 1987, and that the NRC impose a license condition 
upon GE requiring the Licensee to compensate Mrs. English for her expenses 
and losses are denied. Furthermore, Petitioner's request as set forth in her 
December 13, 1984 Petition that the NRC take enforcement action against GE 
based upon certain other alleged instances of wrongdoing is also denied As 
provided in 10 C.P.R. § 2.206 (c), a copy of this Decision will be filed with the 
Secretary for the Commission's review. 

Dated at Rockville, Maryland, 
this 13th day of March 1989. 

Hugh L. Thompson, Jr. 
Deputy Executive Director for 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas Eo Murley, Director 

00-89-2 

In the Matter of Docket No. 50-312 

SACRAMENTO MUNICIPAL UTILITY 
DISTRICT 

(Rancho Seco Nuclear Generating 
Station) March 21, 1989 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Ms. Barbara Moller that requested the Nuclear Regulatory Commission 
(NRC) to shut down the Rancho Seco Nuclear Generating Station (Rancho Seco). 
The Petitioner based her request on allegations that (1) SMUD management 
criminally (willfully) disregarded public health and safety as shown by incidents 
between 1980 and 1984, and again in 1988, in which SMUD released excessive 
amounts of water containing radionuclides; (2) indications on the pressurizer 
support lugs demonstrate embrittlement as a result of rapid cooldown events at 
Rancho Seco; (3) pipe wall thinning has occurred; (4) in March 1988, while 
starting the reactor, SMUD lost control of Rancho Seco and was unable to shut 
the plant down; and, (5) illegal drug use at Rancho Seco poses a danger to 
public health and safety. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

Where a petitioner provides documentation to establish a factual basis for 
a request and that documentation contradicts petitioner's asserted facts prima 
facie, the Director, NRR, need not take action on the request 
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RULES OF PRACTICE: SHOW-CAUSE PROCEEDING, 
CONSOLIDATION 

Where the NRC is considering a petitioner's request under 10 C.F.R. § 2.206 
and the petitioner makes the same request on the same basis as a part of a 
subsequent petition, the relevant portion of the latter petition may be considered 
as a supplement to the fonner petition. 

ENFORCEMENT ACTIONS: EFFECT ON PETITIONS UNDER 10 
C.F.R. § 2.206 

Where the NRC has taken enforcement action against a licensee for violations 
of the Commission's regulatory requirements, the NRC will not nonnally reopen 
Jlte enforcement action in response to a petitioner's request for enforcement 
action based on the violation. 

:rECHNICAL ISSUES DISCUSSED 

Release of Radioactive Materials in Effluents; 
In-Service Inspection Program Results; 
Pipe wall thinning. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

INTRODUCTION 

qn August 30, 1988, Ms. Barbara Moller (petitioner) submitted a petition 
requesting the U.S. Nuclear Regulatory Commission (NRC) to shut down the 
Rancho Seco Nuclear Generating Station (Rancho Seco). Ms. Moller's petition 
was based on allegations that (1) SMUD management criminally (willfully) 
disregarded public health and safety as shown by incidents between 1980 and 
1984, and again in 1988, in which SMUD released excessive amounts of 
water containing radionuclides; (2) indications on the pressurizer support lugs 
demonstrate embrittlement as a result of rapid cooldown events at Rancho Seco; 
(3) pipe waIl thinning has occurred; and (4) in March 1988 while starting the 
reactor, SMUD lost control of Rancho Seco and was unable to shut the plant 
down. 

The petition also reiterated concerns related to the use of illegal drugs at 
Rancho Seco. The drug-related issues had been raised by the Petitioner in 
an earlier submittal dated August 3, 1988. TheSe concerns were addressed in 
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accordance with 10 C.P.R. § 2.206. and a Director's Decision dated December 
14. 1988. DD-88-2O. 28 NRC 809. was issued. The NRC treated this portion 
of Ms. Moller's correspondence of August 30. 1988. as a supplement to the 
Petition of August 3. 1988; the Decision of December 14. 1988. responded to 
all the drug-related issues raised in these letters. which are not reevaluated as 
part of this Decision. 

The Petitioner's concerns about the release of radioactive liquid effluents were 
first brought to the attention of the Commission by a letter from the Petitioner to 
Senator Alan Cranston. dated May 16. 1988. a copy of which the Petitioner sent 
to the NRC. The Executive Director for Operations. Mr. Victor Stello. responded 
to these conc,erns in a letter to Senator Cranston on June 20. 1988. in reply to 
the Senator's inquiry. The NRC also received a copy of the Petitioner's letter 
to Senator Cranston dated July 15. 1988. in which the Petitioner reiterated these 
concerns. Although our response of June 20. 1988. clearly established that liquid 
effluents were not an ongoing safety issue. the Petitioner's continued concern 
in this area prompted the NRC Project Manager for Rancho Seco. Mr. George 
Kalman. to personally meet with the Petitioner in Sacramento on August 25. 
1988. to discuss this matter. Since our contact with the Petitioner in August, the 
NRC issued a Notice of Violation and Proposed Civil Penalty (NOV) to SMUD 
on January 13. 1989. for improper handling of radioactive liquid waste in 1985. 
An update of the status of the issues related to the NOV is included in this 
response. However. there are no new environmental or technical developments 
associated with liquid effluents. and these issues are not readdressed as part of 
this Decision. 

The other issues included in the petition of August 30. 1988. were evaluated 
by the NRC Staff in accordance-'with § 2.206. The evaluation concluded that 
the allegations raised by the petition are unsubstantiated or do not affect public 
health and safety. I have decided. therefore. to deny the petition. 

BACKGROUND 

The Rancho Seco Nuclear Generating Station. operated by the Sacramento 
Municipal Utility District (SMUD or the Licensee). includes a Babcock & 
Wilcox-designed pressurized-water reactor located in Sacramento County. Cali­
fornia. about 25 miles southeast of Sacramento. The plant received an operating 
license in 1974. On December 26. 1985. following a reactor trip and overcool­
ing. the NRC issued Confirmatory Action Letters that requested the Licensee to 
justify resumption of power operations. ' 

Subsequent inspections by the NRC Staff and self-assessments by the Li­
censee identified extensive deficiencies that had developed during the first 10 
years of commercial operations at Rancho Seco. Many of the identified defi-
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ciencies were classified as safety significant, and their resolution became a pre­
requisite to plant restart. One of these deficiencies was the control of radioactive 
effluents. The restart prerequisite actions were completed in March 1988, and 
Rancho Seco was authorized to restart.· The restart program is described in 
detail in the Rancho Seco restart Safety Evaluation Report, NUREG-I286, and 
NUREG-1286, Supplement 1. These documents have already been supplied to 
the Petitioner in response to previous correspondence. 

Since restart, Rancho Seco has completed a very successful power ascension 
program and is currently operating at power. NRC Staff assessments indicate 
that operations at Rancho Seco have improved markedly following the restart. 

The NRC Staff's intensified inspection program at the facility indicates that 
the corrective actions completed by the Licensee during the 27-month shutdown 
appear to have corrected the previously identified safety-significant deficiencies 
and that there are no existing concerns that warrant additional plant shutdowns. 

DISCUSSION 

1. Radioactive Liquid Effluents 

Between 1980 and 1985, radioactive liquid effluents discharged from Rancho 
Seco resulted in offsite contamination in the vicinity of the plant that exceeded 
regulatory limits. On May 16; 1988, the Petitioner wrote to Senator Alan 
Cranston to request the Senator to query the NRC on this matter. In a letter 
dated June 20, 1988, Mr. Victor Stello, Jr., Executive Director for Operations, 
NRC, replied to Senator Cranston's inquiry, explaining that the NRC had 
initiated an extensive investigation in 1984 into the releases and giving the 
results of the investigation. A copy of this letter is enclosed (not published). 
As explained in more detail in the letter, the investigation found that before 
1984, the sensitivity of SMUD measurements of radioactivity in liquid waste 
was insufficient to detect radioactive releases that exceeded regulatory limits. 
Additionally, SMUD calculations to detennine the effect of the releases on 
the environment were faulty. A subsequent NRC-initiated environmental study· 
concluded that contamination in the vicinity of Rancho Seco exceeded regulatory 
limits but that no individual was actually exposed to radiation in excess of these 
limits. 

In 1985, after the liquid release problems were identified, NRC learned that 
additional releases in excess of regulatory limits were made at Rancho Seco. 
The 1985 occurrence was the basis of a Notice of Violation and a Proposed 
Civil Penalty (NOV) that was issued January 13, 1989. A copy of the NOV and 

-Letter from 1. Stolz (NRC) 10 R. Rodriguez (SMUD). dated April 28. 1986. 
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its cover letter are attached (not published). As the NOV and cover letter show, 
no further enforcement action for this violation is now warranted. 

Additionally, criminal prosecution of SMUD managers associated with the 
1985 radioactive releases was considered by the U.S. Attorney's Office (which 
is part of the U.S. Department of Justice) in Sacramento. The U.S. Attorney 
found the evidence insufficient to establish that plant managers acted criminally 
by intentionally violating federal regulations, and discontinued the criminal 
proceedings. Nevertheless, SMUD has removed its managers responsible for the 
liquid releases from their management positions, including the plant manager. 

Following the plant shutdown in December 1985, improvements to the Rancho 
Seco liquid waste systems were made a prerequisite to plant restart. Before 
authorizing plant restart in March 1988, the NRC ascertained that plant liquid 
waste systems could support plant operations while satisfying regulatory limits 
on releases of radionuclides to the environment This evaluation is summarized 
in NUREG-I286, Supp. 1, §4.3. Following the 1988 restart, radioactive 
liquid waste systems have continued to receive extremely close scrutiny by 
the NRC technical staff, and there is no indication that existing technical or 
managerial concerns associated with liquid radioactive waste are sufficient to 
warrant consideration of plant shutdown. 

During plant restart, radioactive water was discharged several times inside 
the containment building. The Petitioner cites examples of discharges inside 
containment in an apparent attempt to show that SMUD's program to control 
liquid radioactive effluents is inadequate. In-containment discharges are rela­
tively common in nuclear power plants, and the specific occurrences at Rancho 
Seco are not indicative of programmatic deficiencies or incompetence on the 
part of the operators. The containment building is a watertight structure that is 
designed to collect radioactive discharges. Radioactive liquids collected in the 
containment are eventually processed by the plant liquid radioactive waste sys­
tem, which is now functioning properly within regulatory limits. Accordingly, 
such releases inside containment do not constitute a hazard to the environment. 

2. Pressurizer Support Lug Indications 

NRC Inspection Report 50-312/87-03 included findings related to the Rancho 
Seco Inservice Inspection Program. One of these findings, based on the 
inspector's review of ultrasonic test records, was left unresolved. In particular, 
following the record review, the inspector could not ascertain whether variations 
in the ultrasonic inspections indicated that potential faults in pressurizer support 
lugs were increasing in size or, if the faultS had existed since fabrication, why 
they had not been detected earlier. 

The Licensee examined this matter with the help of independent contractor 
specialists and responded to the unresolved item by letter dated October 20, 
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1987. NRC inspectors reexamined the issue and closed out the unresolved 
item in Inspection Report 88-05, dated May 10, 1988. It was concluded that 
the variations contained in the ultrasonic test records were expected variations 
resulting from the accuracy of the ultrasonic measuring technique. The variations 
that were identified by the first inspectOr were not indicative of unacceptable 
faults in the pressurizer support lugs or of faults that were increasing in size, 
nor do these variations indicate any embrittlement of the lugs. 

3. Pipe Wall Thinning 

Pipe wall thinning at all nuclear plants became an issue of great concern after 
a feedwater pipe at the Surry nuclear plant in Virginia failed catastrophically 
in 1987 because of an apparent combination of corrosion and erosion. NRC 
issued Bulletin 87-01 to obtain data in order to assess the adequacy of industry 
monitoring programs designed to predict pipe deterioration. Nuclear plants, in­
cluding Rancho Seco, responded to the NRC bulletin and submitted descriptions 
of their pipe monitoring programs. 

The NRC randomly selected ten plants in order to evaluate the effectiveness 
of the monitOring programs. Rancho Seco was one of the ten plants selected. An 
NRC team evaluated the effectiveness of the pipe wall deterioration monitOring 
program at Rancho Seco on September 28-29, 1988. The NRC inspection 
team did not detect any pipe wall thinning that had any safety significanCe 
and concluded that the pipe wall thicknesses at Rancho Seco were adequate. 
Additionally, the team made recommendations for improving the Rancho Seco 
monitOring program by adding consistency to the monitoring procedure to 
enable meaningful comparison of accumulated data, thus providing the basis 
for predicting pipe deterioration trends in the future. 

In sum, SMUD has an adequate program to detect pipe wall thinning at 
Rancho Seco, and the NRC has not found any evidence of unacceptable thinning. 
Accordingly, there are no existing concerns about pipe wall thinning at Rancho 
Seco that would warrant plant closure. 

4. 1nabilily 0/ Rancho Seco to Shut Down 

Inability to shut down a nuclear plant is an extremely serious matter. This 
situation has never existed at Rancho Seco. The allegation that SMUD could not 
shut down Rancho Seeo is apparently based on a headline that appeared in the 
Sacramento Bee newspaper on April 26, 1988. The story indicated that SMUD 
chose to delay shutting down the reactor for convenience while making a repair. 
At no time did SMUD lose the ability to shut down Rancho Seco, nor does the 
story so indicate. It is evident that the story does not allege a safety-significant 
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event and does not give a basis for petitioning to shut down a nuclear power 
station. 

CONCLUSION 

On the basis of allegations set forth in the petition, the Petitioner requested 
that Rancho Seco be shut down. The Petitioner's allegations relating to radioac­
tive liquid effluents have already been addressed by the NRC, and the identified 
deficiencies have been corrected such that SMUD's current program for con­
trolling radioactive liquid effluents does not adversely affect safe operations at 
Rancho Seco. Moreover, the NRC has already taken enforcement action for the 
violations SMUD committed by releasing radioactive liquid effluents. A Staff 
evaluation has concluded that the other allegations raised by the Petitioner are 
not substantiated or do not raise any threat to public health and safety. 

The institution of proceedings pursuant to 10 C.P.R. § 2.206 is appropriate 
where substantial health and safety issues have been raised. See Consolidated 
Edison Co. of New York (Indian Point, Units 1, 2, and 3), 0..1-75-8, 2 NRC 
173, 175 (1975), and Washington Public Power Supply System (WPPSS Nuclear 
Project No.2), 00-84-7, 19 NRC 899, 923 (1984). These are the standards 
that I have applied to the concerns raised by the Petitioner in this Decision to 
determine whether enforcement action is warranted. 

fur the reasons discussed above, I conclude that no substantial health and 
safety issues have been raised by the Petitioner that warrant the initiation of a 
proceeding to consider shutdown of Rancho Seco. Accordingly, the Petitioner's 
request for action pursuant to 10 C.F.R. § 2.206 is denied. As provided in 10 
C.P.R. § 2.206(c), a copy of this Decision will be filed with the Secretary of the 
Commission for the Commission's review. 

Dated at Rockville, Maryland, 
this 21st day of March 1989. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 

Regulation 

[The Attachments have been omitted from this publication but can be found in 
the NRC Public Document Room, 2120 L Street, NW, Washington, DC 20555.] 
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NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 
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James R. Curtiss 

CU·B9·S 

In the Matter of Docket No. SO·320·0LA 

GENERAL PUBUC UTILITIES 
NUCLEAR CORPORATION, ef sl. 

(Three Mile Island Nuclear 
Station, Unit 2) April 13,1989 

As a result of the Commission's review of the final initial decision and 
comments by the parties, the Commission holds that the Licensing Board's 
decision should become effective immediately. 

AEA: LICENSING DECISION (IMMEDIATE EFFECTIVENESS) 

NRC: IMMEDIATE EFFECTIVENESS REVIEW 

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW 

As a result of the Commission's review of the final initial decision and 
the comments submitted by the parties regarding whether the decision should 
be made effective immediately, the Commission finds no reason to stay the 
effectiveness of the Licensing Board's decision pending completion of the 
appellate process. Therefore, the Commission finds that the Licensing Board's 
decision resolving all relevant matters in favor of the licensee, and granting 
the licensee's application for an operating license amendment should become 
effective immediately. 
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ORDER 

The Atomic Safety and Licensing Board has issued an initial decision1 relating 
to the disposal of accident-generated water at Unit 2 of the Three Mile Island 
Nuclear Station. The decision resolved all relevant matters in favor of the 
Applicant-Licensee, General Public Utilities Nuclear Corporation (GPUN), and 
granted the Licensee's application for an operating license amendment that 
would delete prohibitions on disposal of the accident-generated water. This 
decision has been appealed and is not final under the agency's adjudicatory 
appellate process.l 

However, on December 3, 1987, the Commission issued an order (unpub­
lished) providing that if a hearing is held in this matter in which the Board re­
solves the admitted contentions in the Licensee's favor, the Commission would 
decide whether the Board's decision should be made effective during the pen­
dency of administrative appellate review. Consistent with this order, the Com­
mission has conducted a review of the Board's decision to determine whether 
the decision should become effective immediately. 

The Board held hearings in this matter between October 31 and November 
1, 1988, focusing on the issue whether the intervenors' contention that the 
accident-generated water should be stored in tanks on site was obviously superior 
to the Licensee's proposal for disposal by forced evaporation. In a lengthy, 
detailed, and unanimous opinion, the Board concluded that the Licensee had 
demonstrated, by a preponderance of the evidence, that the Licensee's alternative 
is environmentally acceptable because it will have extremely small radiation 
exposure consequences, both to workers and the general public. The Board 
also found that the savings in radiation dose that could be attributed to the no­
action alternative would be very small and that the no-action alternative would 
cost $800,000 more to implement than the evaporation proposal. Based on 
these findings, the Board determined that the intervenors' no-action alternative 
is not obviously superior to the evaporation proposal, and granted the Licensee's 
request for an amendment to its license. 

Subsequently, the intervenors filed an application for a stay of the license 
amendment authorization with the Atomic Safety and Licensing Appeal Board. 
On April 4, 1989, the Appeal Board issued a memorandum and order (ALAB-
914,29 NRC 357) denying the Intervenors' application for a stay. 

1 LBP-89-7, 29 NRC 138 (1989). 
lIntervenors in this proceeding hive filed In Applicatim for I Stay Ind I Notice of Appeal, both of which arc 
before the Atomic Safety and Licensing Appeal Board. The Intervenors also submitted the Application for I Stay 
IS their comments to the Commission regarding whether the Licensing Board'. dccisim should be mlde effective 
during the pendency of administrative appeUate review. 
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As a result of our review of the final initial decision and the comments 
submitted by the parties regarding whether the decision should be made effective 
immediately, we also find no reason to stay the effectiveness of the Licensing 
Board's decision pending completion of the appellate process. 

Accordingly, the Commission finds that the Licensing Board's decision re­
solving all relevant matters in favor of the Licensee, and granting the Licensee's 
application for an operating license amendment, should become effective imme­
diately. This is, of course, without prejudice to the appeal now pending before 
the Appeal Board. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 13th day of April 1989. 

For the Commission* 

SAMUEL J. CHILK 
Secretary of the Commission 

·Commissimcr Cur was not present for the Aflinnltion of this order; if he had been p=cnt. he would have 
approved it. 
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Cite as 29 NRC 348 (1989) CU·89·6 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Lando W. Zech, Jr., Chairman 
Thomas M. Roberts 

Kenneth M. Carr 
Kenneth C. Rogers 
James R. Curtiss 

TEXAS UTILITIES ELECTRIC 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-44S·0L 
50-446·0L 

S0-44S·CPA 

April 20, 1989 

The Commission denies motions for limited intervention and for reconsid­
eration of its decision in CU·88-12, 28 NRC 605 (1988). The Commis­
sion holds that the petition for reconsideration makes no attempt to demon· 
strate compliance with the required criteria for an untimely filing found in 10 
C.P.R. § 2.714(a)(I)(i)-(v), and includes no discussion of the five factors that the 
petition is required to address by that same section. The Commission holds that 
the petitioner does not have standing to seek either a stay or reconsideration, 
since he was not a party to the proceeding when the order was issued, nor has 
he demonstrated an interest that might be affected by the proceeding. Nothing 
in CLI-88-12 hinders petitioner from presenting his objections to a Settlement 
Agreement to the Secretary of Labor or precludes the Department of Labor 
from invalidating the agreement, nor does it preclude litigation before DOL un· 
der the principles of res judicata or collateral estoppel. The Commission finds 
that petitioner has not met Commission stay criteria, as he makes no attempt to 
demonstrate that he meets a balancing of the four traditional factors that would 
cause a court to grant a preliminary injunction. The Commission holds that 
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the essential basis for denying the petition for late intervention - that a party 
may not rely upon another party to represent its position and interest without 
assuming the risk that it will not do so - is independent of the validity of the 
agreement 

INTERVENTION: CONSIDERATION OF ISSUES ASSERTED BY 
~ELYINTERVENOR 

REGULATIONS: INTERPRETATION 

RULES OF PRACTICE: APPELLATE REVIEW (INTERVENTION 
DENIALS); INTERVENTION PETITIONS (GOOD CAUSE FOR LATE 
FILING; TIMELINESS); ~ELY INTERVENTION; ~ELY 
INTERVENTION PETITION(S) 

The motion for limited intervention cannot be granted because it makes 
no attempt to demonstrate compliance with the required criteria for filing an 
untimely petition to intervene in an ongoing proceeding found in 10 C.P.R. 
§ 2.714(a)(1)(i)-(v). Neither does it discuss the five factors that a late-filed 
petition for intervention must address. Therefore, the Commission cannot grant 
the motion for limited intervention to gain party status under § 2.714(a)(1)(i)-(v). 

REGULATIONS: INTERPRETATION 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION; 
NONPARTY PARTICIPATION; PARTIES TO COMMISSION 
REVIEW; RECONSIDERATION PETITIONS; STANDING TO SEEK 
RECONSIDERATION; STAY OF ORDER 

Petitioner does not have standing to seek a stay or reconsideration of a 
previous Commission decision because he was not a party to the proceeding 
when that decision was issued. 10 C.F.R. §2.771(a) (reconsideration) and 10 
C.F.R. § 2.788(a) (stay) both specify that a party must request the action. 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION; 
RECONSIDERATION PETITIONS; STANDING TO SEEK 
RECONSIDERATION 

Petitioner does not have the requisite interest to seek reconsideration, i.e., 
he has not demonstrated an interest that might be affected by the proceeding. 
Nothing in the Commission's prior order prevents Petitioner from presenting 
his objections to the settlement agreement to the Secretary of Labor or prevents 
the Department of Labor from invalidating the agreement if it so chooses, nor 
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is his litigation before DOL precluded under the principles of res judicata or 
collateral estoppel because neither Petitioner nor his adversary were parties to 
the Commission's order. 

RULES OF PRACTICE: STAY OF ORDER 

Petitioner has not attempted to demonstrate that he meets Commission stay 
criteria. Under regulations and long-standing precedent. a party seeking a stay 
must show that it meets a balancing of the traditional four factors that would 
cause a court to grant a preliminary injunction. 

INTERVENTION: CONSIDERATION OF ISSUES ASSERTED BY 
UNTIMELY INTERVENOR 

REGULATIONS: INTERPRETATION 

RULES OF PRACTICE: APPELLATE REVIEW (INTERVENTION 
DENIALS); INTERVENTION; INTERVENTION PETITION(S) 
(GOOD CAUSE FOR LATE FILING); NONTIMELY SUBMISSION 
OF CONTENTIONS (OTHER MEANS AND OTHER PARTIES 
TO PROTECT INTERVENOR'S INTEREST); UNTIMELY 
INTERVENTION 

Assuming arguendo that the settlement agreement that is the subject of this 
motion violated some law or regulation, neither of the Petitioners has demon­
strated that the disputed agreement constitutes "good cause" for late intervention 
in the operating license and construction permit amendment proceedings under 
10 C.F.R. §2.714. The essential basis for denying Petitioner's late intervention 
- that a party may not rely upon another party to represent its position and 
interest without assuming the risk that it will not do so - is independent of the 
validity of the agreement. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This case is before the Commission on two motions by Mr. Joseph MacktaI, 
an individual petitioner. Mr. MacktaI asks the Commission for (1) "limited 
intervention" in the Comanche Peak proceedings and (2) reconsideration of 
its recent order denying a petition by the Citizens for Fair Utility Regulation 
("CFUR'') to intervene late in the Comanche Peak proceedings. See CLI-88-12, 
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28 NRC 605 (1988). The applicant, Texas Utilities Electric Company ("TUEC") 
and the NRC Staff have responded in opposition to both motions. After due 
consideration, we have decided to deny both motions for the reasons that follow. 

II. BACKGROUND 

In order to understand how Mr. Macktal's motions fit into the tortured history 
of the Comanche Peak proceedings, a brief review of history - both ancient 
and recent - will be necessary. The Commission published receipt of TUEC's 
application for an operating license in the Federal Register on May 12, 1978. 
See 43 Fed. Reg. 20,583. Following publication of the Notice of Opportunity 
for Hearing, 44 Fed. Reg. 6995 (Feb. 5, 1979), three organizations filed timely 
petitions to intervene and requests for hearing: Citizens Association for Sound 
Energy ("CASE',), Citizens for Fair Utility Regulation C'CFUR"), and Texas 
Association of Community Organizations for Reform Now/West Texas Legal 
Services ("ACORN''). The State of Texas filed a timely petition to participate as 
an interested state, pursuant to 10 C.F.R. § 2.715 (c). Therefore, the Commission 
established a Licensing Board, 44 Fed. Reg. 15,813 (Mar. IS, 1979), which 
subsequently admitted CASE, CFUR, and ACORN as Intervenors and Texas as 
an interested state. Order Relative to Standing of Petitioners to Intervene Qune 
27, 1979). On June 16, 1980, the Board issued an order admitting twenty-five 
contentions and three Board questions for litigation. 

On July 21, 1981, the Board accepted ACORN's voluntary motion for dis­
missal from the proceeding. Likewise, on March 5, 1982, the Board accepted 
CFUR's voluntary withdrawal from the proceeding. The proceeding then con­
tinued unabated with CASE as the sole intervenor. By 1984, the proceeding had 
resolved all contentions except Contention 5, relating to Quality Control/Quality 
Assurance ("QA!QC''). In 1986, a second proceeding commenced relating to 
TUEC's request for an amendment to its Construction Permit for Unit 1 seeking 
additional time to complete construction. 

On July I, 1988, CASE and TUEC reached a settlement agreement resolving 
all matters at issue between them. Essentially, CASE agreed to withdraw from 
the proceedings and TUEC agreed to reimburse CASE for certain expenses 
incurred during the litigation, to install a CASE representative in an oversight 
position at Comanche Peak, and to provide that representative with expenses 
and technical assistance. CASE and TUEC submitted a joint motion to dismiss 
the proceedings as settled and the Licensing Board granted the motion on July 
13, 1988. 

Shortly thereafter, on August 11, 1988, CFUR filed a petition before the 
Licensing Board to "re-intervene" in the proceedings. CFUR also filed two 
"Supplements" to its initial petition. The NRC Staff and TUEC responded to the 
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initial petition and the ''First Supplement" Initially, there was some confusion 
over which Commission tribunal had jurisdiction over CFUR's petition. In order 
to avoid any confusion and to spare the parties needless expense and delay, the 
Commission itself took jurisdiction of the matter. 

On December 16, 1988, while the CFUR petition was still pending, Mr. 
Macktal filed a motion before the Licensing Board, seeking "leave to proceed 
as an intervenor limited to questions of the scope, impact and interpretation" 
of this settlement agreement Mr. Macktal's motion states that he reviewed the 
Staff's response in early November and TUBC's response in early December 
(Motion for Limited Intervention at 1), and that he filed this attempt to intervene 
in order to rebut the interpretations assigned the disputed agreement by the 
Staff and TUBC.1 The NRC Staff has responded in opposition, arguing that 
Mr. Macktal does not meet the criteria for a late-filed petition for intervention. 
See 10 C.F.R. § 2.714(a)(I)(i)-(v). TUBC did not respond . 

. On December 21, 1988, the Commission issued CLI-88-12, denying the 
CFUR petition to intervene, based upon an application of the five-factor test 
contained in § 2.714(a)(1)(i)-(v). See CLI-88-12, supra. However, the Commis­
sion clid not rule on Mr. Macktal's motion for limited intervention because the 
NRC Staff and TUBC had not yet had a chance to respond to it Mr. Macktal 
then filed the second motion before us today seeking reconsideration of CLI-
88-12, alleging that he was "prejucliced" by that decision. 

Specifically, Mr. Macktal requests that the Commission vacate Part IV of 
CLI-88-12 (in which we discussed the disputed settlement agreement) or, in the 
alternative, stay the entire order and grant him the relief requested in his earlier 
motion, i.e., limited intervention status for the purpose of explaining his views 
on the disputed settlement agreement. Mr. Macktal alleges that the Commission 
misconstrued or misinterpreted the settlement agreement in reaching its decision 
in CLI-88-12 and that the decision contains a number of "serious errors of law." 
Mr. Macktal does not allege any errors in the Commission's determination that 
CFUR's petition does not meet the five-factor test found in § 2.714(a)(1)(i)-(v), 

In response, the NRC Staff argues that Mr, Macktal does not have stand­
ing to seek reconsideration because he had not been admitted as a party to 
the proceeding at the time CLI-88-12 was issued. In its response, TUBe argues 

1 We infer from Mr. Mac:kw', motioo that he believes that he was prejudiced because neither he nor his counsel 
was 'CIVed with the responses by Staff or TUEC to CFUR', petition to inlCIVcne or to the ''FllSt SupplcmenL" 
We find no indication in the record that either he or his counsel had filed a notice of appearance or had ,ought 
to be .CIVed by any piny to the proceeding. Our last communicatioo from Mr. Madu!'. counsel indicated that 
they were withdrawing from any participation in the case. S,. Notice of Withdrawal (July IS, 1988). Therefore, 
we know of no obligation for counsel for the NRC Staff, TUEC, or even CFUR to ICIVe Mr. Mac:ktal with copies 
of their pleadings. 
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that Mr. Macktal has not attempted to demonstrate that his motion meets the 
Commission's criteria for granting a stay of a final order.2 

m. THE MOTION FOR "LIMITED INTERVENTION" 

The first matter before us is Mr. Macktal's motion for limited intervention.3 

In the motion, Mr. Macktal ''requests leave to proceed as an intervenor limited to 
questions of the scope, impact and interpretation of the January 2, 1987 illegal 
settlement agreement." Motion for Limited Intervention at 2. Mr. Macktal 
claims that he "may be prejudiced in his 'reopened' Department of Labor 
proceeding as well as other litigation which may occur regarding the correct 
interpretation of the January 2 1987 'Settlement Agreement[,]''' and that "no 
party now before this tribunal shares [his] interest regarding the Settlement 
Agreement." [d. 

The motion explicitly states that it seeks only "limited intervention" for a 
specific purpose, i.e., to brief the Commission on Mr. Macktal's views on the 
disputed settlement agreement. But the motion makes no attempt to demonstrate 
compliance with the required criteria for filing an untimely petition to intervene 
in an ongoing proceeding found in § 2.714(a)(I)(i)-(v). For example, the motion 
does not discuss the standing and interest criteria, much less show that they are 
satisfied. Likewise, the motion includes no discussion of the five factors that a 
late-filed petition for intervention must address.~ Therefore, we cannot grant the 
motion for limited intervention to gain party status under § 2.714(a)(1)(i)-(v). 
However, we have considered Mr. Macktal's submission in our review of the 
disputed settlement agreement. See 10 C.F.R. § 2.71S(d). 

2 Mr. M.cktal has also filed a pleading which he has styled as a "Reply" to the ft:Spa15CS filed by Texas Ulilitics 
and the NRC Staff. NRC regulations apcciJical\y reject luch pleadings. '"The moving party shall have no right 
to reply [to an answer in response to a motioo]. except as pcrmiued by the presiding officer or the Secretary or 
the Assistant Secretary." 10 c.F.R. § 2730(c). Nevertheless. in this situation, the Commission has reviewed this 
pleading in an effort to afford Mr. M.cktal every opportunity to pn:sent his case. Texas Ulilitics has n:sponded 
with an additiooal pleading of its own. 
3 Mr. M.cktal styled his motion as being "lb]eforc the Nuclear Regulatory Commission Atomic Safety and 
Licensing Board." The Staff likewise styled its oppositioo to the motioo for limited intcrvcntioo IS "lb]cfore 
the Atomic Safety and Licensing Boud." (lUEC did not file an opposition.) Over a month after the lut pleading 
directed to the matter. the presiding officer of the Licensing Baud panel which had been hearing the original 
Comanche Peak proceedings notified the Office of the Secretary that it Wll his belief that no panel of the Licensing 
Boud existed which could review the motion and thaI, therefore, the Licensing Board did not intend to take any 
action 00 the motion whatsoever. Therefore. the Carunissioo hIS taken jurisdiction to rule on this question. 
4We contrast this approach with that of CFUR which. while not persuading us that they ulisfied the five factors. 
stillaucmpted to address them - at least in the cootcxt of the operating license C"OL i proceeding. S~~ 28 NRC 
at 608·12 & n.7. 
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IV. THE MOTION FOR RECONSIDERATION AND 
STAY OF CLJ·88-12 

Initially, we find that Mr. Macktal does not have standing to seek a stay or 
reconsideration of the Commission's decision in CLI-88-12 because he was nota 
party to the proceeding when the decision was issued.' Commission regulations 
specifically provide that U[a] petition for reconsideration may be filed by a party 
within ten (10) days after the date of decision." 10 C.F.R. § 2.771 (a) (emphasis 
added). Similarly, U[w]ithin ten (10) days after service of a decision or action 
any party to the proceeding may file an application for a stay of the effectiveness 
of the decision or action .... " 10 C.F.R. § 2.788(a) (emphasis added). 

Furthermore, Mr. Macktal does not have the requisite interest to seek recon­
sideration of this decision, i.e., he has not demonstrated an interest that might 
be affected by the proceeding. In fact, in his pleadings he argues that only the 
Secretary of Labor has jurisdiction to interpret the scope and meaning of his 
settlement agreement with Brown & Root Accordingly, we find no basis for 
Mr. Macktal to argue that the NRC's comments on the settlement agreement in 
CLI-88-12 could have caused him legal harm. Nothing in CLI-88-12 hinders 
Mr. Macktal from presenting his objections to the settlement agreement to the 
Secretary of Labor or prevents the Department of Labor from invalidating that 
agreement if it so chooses. Furthermore, we do not believe that our statements 
in CLI-88-12 preclude his litigation of the agreement before the DOL under the 
principles of res judicata or collateral estoppel because neither Mr. Macktal nor 
Brown & Root were parties to CLI-88-12. 

Moreover, Mr. Macktal has not even attempted to demonstrate that he 
meets the Commission's stay criteria. Under Commission regulations and long­
standing Commission precedent, a party seeking a stay must show that it meets 
a balancing of the traditional four factors that would cause a court to grant a 
preliminary injunction including (1) the moving party's likelihood of success 
on the merits, (2) irreparable harm to the moving party absent a stay, (3) 
harm to any other party in the event of a stay, and (4) the public interest. 10 
C.F.R. § 2.788(e)(1)-(4). See, e.g., Metropolitan Edison Co. (Three Mile Island 
Nuclear Station, Unit I), CLI-84-17, 20 NRC 801, 803 n.3 (1984); Boston 
Edison Co. (pilgrim Nuclear Power Station), ALAB-81, 5 AEC 348 (1972). 
See generally Virginia Petroleum Jobbers Ass' n v. FPC, 259 F.2d 921, 925 
(D.C. Cir. 1958). 

'In his ~ly," Mr. Mackul argues that the filing of his motion for limited intervention made him a party 
to the proceeding, citing S~at:Ot:Ut Anti·Pollution uaglU of NIW J1ampsloi,~ v. NRC, 690 F.2d 1025, 1028 
(D.c. Cit. 1982). We have reviewed this case and it docs not stand for the proposition for which it is cited. 
In fact, the issue of standing is never discussed in that case, either IS • part of the merits of the case or in dicta. 
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v. CONCLUSION 

We have determined that Mr. Macktal is not entitled to intervene as a party and 
does not have standing to seek reconsideration of the Commission's findings in 
CLI-88-12. Nevertheless, we take note of Mr. Macktal's concerns regarding his 
perception that our statements in CLI-88-12 constituted a possible endorsement 
of the settlement agreement We emphasize that in CLI-88-12, we examined 
the agreement solely to determine if it prohibited Mr. Macktal from bringing 
his concerns to the NRC Staff and found that it did not. Our decision in CLI-
88-12 was not intended as a Commission "stamp of approval" on the disputed 
agreement We did state that "we do not see a violation of federal' law or 
NRC regulation." CLI-88-12, 28 NRC at 613. But our decision denying 
CFUR's petition should not have depended on anything in the agreement at 
all. Assuming arguendo that the agreement violated some law or regulation, 
neither Mr. Macktal nor CFUR has demonstrated that the disputed agreement 
constitutes "good cause" for CFUR's late intervention in the operating license 
and construction permit amendment proceedings under 10 C.F.R. § 2.714.6 The 
essential basis for denying CFUR's late intervention - that a party may not 
rely upon another party to represent its pOSition and interest without assuming 
the risk that it will not do so - is independent of the validity of the agreement 

We are also aware that Mr. Macktal has challenged the settlement agreement 
before the DOL, which is at this point the appropriate forum for such action. See 
Memorandum of Understanding, 47 Fed. Reg. 54,585 (Dec. 3, 1982). Therefore, 
we withdraw any comment on the agreement's acceptability or legality we made 
in CLI-88-12 and we decline at this point to comment further on the disputed 
settlement agreement because it is the subject of a pending DOL case. 

Finally, we note that Mr. Macktal admits that he withheld information from 
the NRC Staff during discussions in 1986. See Second Macktal Affidavit at 
1. That withholding of information is regrettable. We request Mr. Macktal to 
promptly bring any concerns he has to the NRC Staff for their resolution.' The 

6The most that can be said for the agrec:ment regarding the test for late interVcntioo is that Mr. MadruJ.'s p=ce 
might support CFUR', ability to contribute to the devdopment of a soond record. 10 C.F.R. §2.714(a)(1)(iii). 
However, such support is not sufficient to overoome CFUR', lack of "good cause" under the required ba1aneing 
of these five factors. 
'Mr. ~cktal signed a confidentiality agreement with the r-.'RC Staff which protected the nature of his c:oncems 
but not the fact that he brought cooc:erns to the NRC or his identity. St. NRC Staff Response to CFUR', rU'Sl 
Supplement at S. Under that agrec:mmt, he provided allegatiooa to the NRC Staff which were addressed in regular 
inspection reports at the Comanche Peale faeility. 14. The Staff has attempted to provide Mr. ~cktal with copies 
of those reports and Mr. Mac:ktal has never explained or expressed any disagreement with resolutim of any JPCclfic 
aUegatioo. 14. If Mr. ~cktal is dissatisfied with the resolution of those itemS or if he has other items of concern, 
including any that he may have deliberately withheld fran the NRC Staff during interviews in 1986 (se. Sccood 
Macktal Affidavit It I), he should bring those maners to the Ittention of the Comanche Peale Division of the Office 
of Nuclear Reactor Regulatim ("NRR") - formerly the Office of Special Projects - or address them directly 
to the Director of NRR under 10 C.F.R. §2.206. While we hIve in essence "vacated" Pan IV of CIl·88-12. we 

(CollliNud) 
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Staff will review Mr. Macktal's technical concerns about Comanche Peak. Such 
review is a normal Staff pmctice. 

It is so ORDERED.s 

Dated at Rockville, Maryland, 
this 20th day of April 1989. 

For the Commission9 

SAMUEL J. CHll..K 
Secretary of the Commission 

atilladhcrc to our ltatcment in that order that the clliputed agreement doea not prevent Mr. M.cktal fran bringing 
any of his safet)' conc:erns di=tly to the NRC Stiff. 

8 Mr. Macktal'l motion for oral argument on the motion for reconsideration is denied. Mr. Macktal has also filed 
a "Motion to Be Served with Notice of Canmission Proceedings," apparently leeking specific notice of the date 
of issuance of this order. Normally, the Commission publishes weekly in the Federal Register a notice of all 
Commission meetings for the next 4 weeks, including affirmation aessions and the matten to be affirmed. When 
matten before the Canmission are expedited, the Commission attempts to provide It least one week's notice of 
the subject of affirmation sessions to all interested parties. In thi. case, the Canmission has attempted to expedite 
the issuance of this order. Accordingly, the Office of the General Counscl has notified Mr. Macktal'l counsel of 
the date and time of this session. Therefore, we have in essence served Mr. Macktal with the requested notice of 
the proceedings in this matter. 
9 Canmissioner Carr WlS not present for the affirmation of this order; if he had been present he would have 
approved iL Canmissioner Curtiss was unavailable to participate in this decision. 
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Cite as 29 NRC 357 (1989) ALAB-914 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Administrative Judges: 

Thomas S. Moore, Chairman 
Christine N. Kohl 
Howard A. Wilber 

GENERAL PUBLIC UTILITIES 
NUCLEAR CORPORATION 

(Three Mile Island Nuclear 
Station, Unit 2) 

Docket No. 50-320-0LA 
(Disposal of Accident­

Generated Water) 

April 4, 1989 

The Appeal Board denies the joint intervenors' application for a stay of 
a Licensing Board initial decision authorizing a license amendment for the 
now shut down Three Mile Island. Unit 2. The license amendment would 
delete certain technical specifications from the license that currently prohibit the 
disposal of accident-generated water at the facility. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 

The Commission's Rules of Practice provide that. in determining whether a 
stay is warranted, consideration must be given to the following questions: (a) 
whether the moving party has made a strong showing that it is likely to prevail 
on the merits; (b) whether the party will be irreparably injured unless a stay is 
granted; (c) whether the granting of a stay would harm other parties; and (d) 
where the public interest lies. 10 C.F.R. § 2.788(e). 
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RULES OF PRACTICE: STAY OF AGENCY ACTION 

The burden of persuasion on each of the questions involved in determining 
whether a stay is warranted falls on the movant and. "[w]hile no single factor is 
dispositive, the most crucial is whether irreparable injury will be incurred by the 
movant absent a stay." Alabama Power Co. (Joseph M. Farley Nuclear Plant, 
Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (1981). 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

A party seeking a stay "who establishes no amount of irreparable injury 
is not entitled to a stay in the absence of a showing that a reversal of the 
decision under attack is not merely likely, but a virtual certainty." Cleveland 
Electric I11uminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-
820, 22 NRC 743, 746 n.8 (1985). See Cuomo v. NRC, 772 F.2d 972, 974 
(D.C. Cir. 1985). 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

In order to establish irreparable injury, the party seeking a stay must demon­
strate that the injury claimed is "'both certain and great!" Perry, 22 NRC at 
747 (quoting Cuomo, 772 F.2d at 976). 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

As the Commission has held. "[m]ere exposure to risk • •• does not 
constitute irreparable injury if the risk, as here, is so low as to be remote and 
speculative .••• " Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Units 1 and 2), CLI-85-14, 22 NRC 177, 180 (1985). 
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MEMORANDUM AND ORDER 

On February 2, 1989, the Licensing Board issued an initial decision au­
thorizing an operating license amendment for the now shut down Three Mile 
Island, Unit 2 (TMI), facility owned by the applicant, General Public Utilities 
Nuclear Corporation.1 The amendment would delete certain technical specifica­
tions from the license that currently prohibit the disposal of accident-generated 
water (AGW) at the plant The joint intervenors, Susquehanna Valley Alliance 
and Three Mile Island Alert, have filed an appeal from the Licensing Board's 
decision and now seek a stay of the license amendment authorization. The ap­
plicant and the NRC staff oppose the intervenors' stay request. For the reasons 
set forth below, we deny the stay. 

1. By way of background, the 1979 accident at TMI and subsequent cleanup 
generated some 2.3 million gallons of radioactively contaminated water. That 
water already has been processed through specially designed demineralizer 
systems to reduce its radioactivity content and currently is stored in various 
locations in the plant.2 

In 1981, when the staff issued its Final Programmatic Environmental Impact 
Statement (PElS) on the TMI cleanup, the staff addressed, as best it could at 
the time, the impacts of the future disposal of the AGW, and the Commission 
directed that any proposals for such disposal be referred to it for further action.3 

Thereafter, in 1986, the applicant submitted a plan to dispose of the AGW 
by forced evaporation followed by vaporization and atmospheric release over 
a period of 15-24 months. The applicant's proposal would also collect the 
radioactive waste solids removed during evaporation and prepare them for 
shipment to an appropriate low-level waste facility.4 

The staff issued a draft supplement to the PElS assessing the environmental 
consequences of the applicant's proposal and a number of alternatives. After 
a public comment period, the staff prepared a final supplement in which it 
concluded that the applicant's proposal, as well as eight alternatives, could 
be implemented without significant environmental impacts. In response to 

lLBP.89.7. 29 NRC 138. 
:z Su S2 Fed. Reg. 28,626 (1987) (notice of opportunity for hearing on Ihe requested license amendment). 
346 Fed. Reg. 24,764 (1981). 
4 Sec PEIS, Supplement No. 2. NUREO·0683 (June 1987), at 3.3. 
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the applicant's license amendment application, the Commission then issued a 
hearing notice and this license amendment proceeding commenced.' 

The Licensing Board granted the applicant's motion for summary disposition 
on most of the intervenors' admitted contentions.6 After a hearing on the 
remaining safety and environmental issues, the Licensing Board concluded in 
a lengthy, detailed decision that the license amendment should be granted. 
Specifically, the Board found that the applicant's proposal to dispose of the 
AGW was environmentally acceptable and that the disposal plan would have 
"extremely small radiation exposure consequences, both to workers and the 
general public.'" In this regard, the Board determined that 

the worst-case dose to the maximally exposed individual is on the order of a single day of 
natural background radiation and is received over a 1· to 2-year period. The additional dose 
to the maximally exposed individual from evaporation is far below the normal environmental 
dose variability, and the additional dose to the average offsite individual is thousands of times 
smaller. 

Another way of considering these same data is that the dose to the hypothetical individual 
from evaporation of the AGW would be less than 10% of an additional dose a person would 
receive from living in a brick building each year, and is comparable to the whole-body 
dose an average individual in the general population receives from watching color television 
each year. The dose to the average individual is many hundreds of times less and thus de 
minimis.s 

The Board also found that "the health consequences of this additional 
exposure are expected to be negligible or nonexistent."9 It explained that, while 
doses of radiation above 9 rads have been empirically associated with adverse 
health effects, there is no similar evidence linking lower dose levels of radiation. 
Further, projections from high level dose curves suggest that the effects of low 
doses are so sparse in relation to variations in natural background radiation that 
empirical evidence of low dose adverse health effects may never be obtained.10 

The Board also noted that, even though adverse health effects from very low 
doses such as those calculated for the applicant's evaporation proposal have not 
been observed and could be zero, 

for radiation protection pUIpOses, advisory agencies and committees such as the National 
Academy of Science's Committee on the Biological Effects of Ionizing Radiation ("BEIR") 
extrapolate from observed effects at high doses to arrive at risk estimates for low-dose 

'&c 52 Fed. Reg. at 28,626-27. 
6LBP.88-23,28 NRC 178 (1988). 
'LBP-89-7, 29 NRC at 143. 
8/d. at 152 (citations omiued). 
91d. at 151. 

IOId. at 167. 
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exposures. The only effecu that could be expressed statistically at doses as low as those 
predicted for evaporation are cancers and genetic ill hea1th.ll 

The Board went on to find that 

the upper-limit probability of even one fatal cancer among the 22 million people living 
within 50 miles of the plant as the result of the evaporation of AGW would be less than I 
chance in 400. In addition, we find that the upper-limit probability of a fatal cancer for the 
maximally exposed individual is less than I chance in 5 million using the NRC's calculated 
dose, and less than I chance in 2.5 million using [the applicant's] calculated dose.12 

2. The Commission's Rules of Practice provide that, in determining whether 
a stay is warranted, consideration must be given to the following questions: (a) 
whether the moving party has made a strong showing that it is likely to prevail 
on the merits; (b) whether the party will be irreparably injured unless a stay 
is granted; (c) whether the granting of a stay would harm other parties; and 
(d) where the public interest lies. l ] The burden of persuasion on each of these 
questions falls on the movant and, "[w]hile no single factor is dispositive, the 
most crucial is whether irreparable injury will be incurred by the movant absent 
a stay."" Moreover, "one who establishes no amount of irreparable injury is not 
entitled to a stay in the absence of a showing that a reversal of the decision 
under attack is not merely likely, but a virtual certainty."15 

Although the intervenors allege irreparable injury, they clearly have not met 
their burden on this preeminent factor.16 In order to establish such harm, the 
intervenors must demonstrate that the injury claimed is "'both certain and 
great.' "17 Rather than show irreparable injury, the intervenors have put forth a 
collection of cursory, seemingly contradictory, claims that lack proper supporting 
explanations and documentation. They assert on the one hand that the AGW 
is radioactive, that there is no safe level of exposure to radioactivity and 
therefore the applicant's proposal is not one of zero risk, and that ionizing 
radiation causes cancer, genetic mutations, and other adverse health effects.1S 

11ft! (citations omitted). 
12ft! 
13 10 C.F.R. §2.788(e). 
14 Alabama Pow~r Co. (Joseph M. Farley Nudesr Plant, Units 1 and 2). CU·81-27, 14 NRC 795,797 (1981). 
Accord Metropolita1l Ediro1l Co. (Three Mile Island Nuclear Station, Unit I), CU·84-17, 20 NRC 801, 804 
(1984). 
IS C/tvelalld Electric IIlumi1llJti1lg Co. (Perry Nuc1esr Power Plant, Units 1 and 2), ALAB·820. 22 NRC 743, 746 
n.8 (1985). Set Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985). 
16 Set Intervenors' Application for a Stay (February 20, 1989) at 5-6. 
17 Perry, 22 NRC at 747 (quoting Cuomo v. NRC, 772 F.2d at 976). 
18 ror example, the intervenors state that the AGW contains "over 1000 curies of tritium. significant amounts of 
strontium 90, cesium 137, plutonium, antimony, and an array of alpha, gamma, and beta emitting ndionuclides 

(CoMlfUtd) 
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On the other hand, the intervenors seemingly endorse a sentence in the record 
from a statement by the International Commission on Radiological Protection 
to the effect that radiation exposures are acceptable only if they are "as low 
as reasonably achievable" (ALARA).19 But not only did the Licensing Board 
rely upon the ALARA regulatory principle in concluding that evaporation of 
the AGW was environmentally acceptable,ZO that standard inherently accepts 
both some level of radiation exposure and risk, contrary to the notion initially 
advanced by the intervenors. In any event, the intervenors' assertions obviously 
fall far short of establishing any injury that is "both certain and great." 

As previously noted, the Licensing Board found that the health risks to the 
surrounding population from the applicant's proposal were, at most, negligible 
and insubstantial.z1 Further, the Board found that the radioactive releases from 
the evaporation of the AGW amount to only a small fraction of the releases 
permitted under existing regulatory requirements for operating nuclear power 
plants.zz In the face of such findings, it is incumbent on the intervenors to 
explain why the Licensing Board's detailed and amply supported findings 
on the radiological consequences and risks from the forced evaporation of 
the AGW must be discarded in favor of their position, if they are to prove 
irreparable injury. Failing such a demonstration, we must conclude, as we 
have in other proceedings where exposure to radioactive effluents from normal 
plant operations was claimed to cause irreparable harm, that no such injury is 
present Z3 As the Commission has held, "[m]ere exposure to risk. • • does not 
constitute irreparable injury if the risk, as here, is so low as to be remote and 
specUlative. . . .''24 

Having failed to demonstrate any irreparable injury, the intervenors must 
show that it is a virtual certainty that the Licensing Board's initial decision will 

(PElS Supp. #2 Table 22)." Intervenors' Application for a Stay at S. Yet, the very table in the PElS referenced 
by the intervenors shOWI that ooly the tritium exists in substantial quantities. while the other elements range from 
insubstantial quantities (0.96 curies in the case of strontium-90 is the largest) to smrunts so small IS to be '"less 
than detccUble." Moreover, the PElS shows that the forced CVlporation or the AGW would leave the majority of 
the cesium and the strontium in the evaporator bottoms for subsequent burial, and the remainder would be released 
at a rate less than 1.2% of the continuous release rate aheady permitted by the applicant'S cunent operating license. 
PEIS Supplement No. 2 at 3.6-3.7. 

Additionally, the intervenors have appended to their stay application a number or exhibits. This material. 
includes, among ether things, new testimony of two of the intervenors' witnesses purporting to critique the 
Uccnsing Board's decision, articles, and ncwspaper clippings. The relevance of most of this material to the 
particular license amendment at issue in this proceeding is, at best, tenuous. Moreover, most of this material. is 
not part of the record below, <Xl which we must base our decision. In any event, its connection to the intervenors' 
claims or irreparable injury occasioned by the instant Uccnsing Board decision is not explained. 
19 Ucenscc', Exlubit 4, foL Tr. 1687, at 1689A. 

ZOLBP-89-7, 29 NRC at 180. See 10 c.P.R. Part SO, Appendix I. 
II See supra pp. 360-61. 

ZZLBP-89-7, 29 NRC at 146. 
Z3 See Perry, 22 NRC at 747-48. 
24 Pacific Gas and Electric Co. (Diablo Canyoo Nuclear Power Plant, Units 1 and 2), CU-8S-14, 22 NRC 177, 

180 (1985). 
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be reversed in order to obtain a stay of the license amendment authorization. 
Here again, however, the intervenors' stay application is woefully deficient. The 
intervenors only present a confusing collection of assertedly serious Licensing 
Board errors for which they-provide little or no analysis.2.5 The intervenors' 
principal claim seems to be that the no-action alternative that was litigated 
(involving a 30-year onsite storage period for the AGW, followed by ultimate 
disposal by unspecified means) was not really the alternative they advanced as 
part of their Contention 2. Our initial review of the relevant portions of the 
record, however, does not support the intervenors' claim. Indeed, the LicenSing 
Board fully and directly addressed the intervenors' ever-changing position on 
their so-called no-action alternative, and the intervenors have not explained how 
the Board's treatment of this matter is erroneous.26 They simply contend that the 
alternative evaluated at the hearing was not what they had in mind. Contrary to 
the intervenors' actions below - no matter how well-intentioned-

administrative proceedings should not be a game or a forum to engage in unjustified 
obstructionism by making cryptic and obscure reference to matters that "ought to be" 
considered and then, after failing to do more to bring the matter to the agency's attention, 
seeking to have that agency determination vacated on the ground that the agency failed to 
consider matters "forcefully presented."27 

We simply cannot conclude on the basis of the intervenors' stay motion that it 
is a virtual certainty that the Licensing Board's decision will be reversed on this 
claim of error. Nor are any of the intervenors' other claims of error at this stage 
any more substantial. 

In light of the foregoing, we need not consider at length the third and fourth 
criteria for the grant of relief pursuant to 10 C.F.R. § 2.788(e). It suffices to 
note that the intervenors' showing on both of them falls far short of offsetting 
the total lack of any demonstrated irreparable injury and any showing that they 
are certain to prevail on the merits of their appeal. Accordingly, the intervenors' 
application for a stay is denied.28 

2.5 See Intcrvcnon' Application for a Stay at 1-5. 
26 Su LBP-89-7, 29 NRC at 152-155. 
27 V~"""1It Yallku Nucle<>r Po'tWr Corp. v. Narural Ruourcu DefUlS6 ColUlt:ill11C., 435 U.S. 519, 553-54 (1978). 
28 This decision is, of course. withoot prejudice to oor cmsideratim of the merits of the intcrvcnon' appeal. 
following full briefing. 
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It is so ORDERED. 
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The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Ms. Susan Hiatt on behalf of Ohio Citizens for Responsible Energy, 
Inc. (petitioner), that requested the Nuclear Regulatory Commission (NRC or 
Commission) to order all holders of licenses for boiling water reactors (BWRs) 
to (1) place their reactors in cold shutdown, (2) develop and implement specified 
operating procedures to relieve alleged thermal·hydraulic instability problems, 
(3) demonstrate that certain specified training has bccn provided relating to these 
procedures, (4) demonstrate the capability of instrumentation related to power 
oscillations, (5) develop simulators capable of modeling core:wide and out-of· 
phase power oscillations, (6) report to the NRC all past and future incidents in 
which recirculation pumps have tripped off, (7) submit to the NRC justification 
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for continued operation of BWRs, and (8) submit a report to the NRC within 1 
year demonstrating compliance with Criterion 12 of 10 C.F.R. Part 50, Appendix 
A (GDC 12). In addition, the petition requested the Commission to reopen 
Generic Issues B-19 and B-59, to reopen the Anticipated Transients Without 
Scram (A1WS) rulemaking proceeding, and to reconsider the use of the end­
of -cycle recirculation pump trip on BWRs. Petitioner based her requests on the 
power oscillation event at LaSalle Unit 2, which occurred on March 9, 1988 
(LaSalle Event). Petitioner specifically alleged that (1) decay ratios determined 
by licensing calculations are not reliable indicators of core stability, and design 
analyses of the reactor cannot be relied upon to ensure that oscillations are not 
possible in BWRs; (2) the General Electric Company's guidance for operations, 
provided in Service Information Letter (SIL) 380, Revision 1, is inadequate to 
ensure compliance with GDC 12; and (3) BWR plant instrumentation may not 
detect power oscillations if they occur out of phase or too rapidly. The Director, 
NRR, agrees that decay ratios are not reliable indicators of core stability but, 
based on licensee responses to generic communications, concludes that licensees 
have procedures in place that would prevent any power oscillation events. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

Where a petitioner requests certain actions because of an event and where the 
NRC has requested licensees to take action through a generic bulletin in response 
to the event, and the licensees have confirmed that they have taken the action the 
NRC requested, the Director, NRR, need not take action on petitioner's request 
if the petitioner has not supplied any new information. 

RULES OF PRACTICE: PETITION FOR RULEMAKING 

Where a petitioner includes a request for rulemaking in a petition submitted 
pursuant to 10 C.F.R. §2.206, that portion of the petition will be treated as a 
petition for rulemaking and not as a request made pursuant to § 2.206. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING (GENERIC 
ISSUES) 

Where a petitioner requests reopening of a closed generic issue and raises 
no questions regarding that issue that the prior resolution does not answer, the 
Director, NRR, need not take action on the petitioner's request 
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RULES OF PRACTICE: SHOW-CAUSE PROCEEDING (REPORTS) 

Where a petitioner requests the NRC to require reports from a licensee and 
the Commission's regulations already require licensees to report the subject 
information, the Director, NRR, need not take action on the petitioner's request. 

TECHNICAL ISSUES DISCUSSED 

Stability predictions in BWRs by decay ratio; Procedural guidance in OE 
letter SIL 380, Revision I, to BWR operators; BWR instrumentation for neutron 
flux measurement; Power oscillation safety significance; Training and simulation 
relating to BWR thermal-hydraulic instability; End-of-cycle recirculation pump 
trip on BWRs. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

On July 22, 1988, Ms. Susan Hiatt, on behalf of Ohio Citizens for Responsi­
ble Energy, Inc. (petitioner), filed a petition in accordance with 10 C.F.R. § 2.206 
with the Nuclear Regulatory Commission (NRC). The petition was referred to 
the Director, Office of Nuclear Reactor Regulation (NRR), for consideration. 

The petition asked the Director, NRR, to take immediate action to relieve al­
leged undue risks to the pubiic health and safety posed by the thermal-hydraulic 
instability of boiling water reactors (BWRs), as revealed by the power oscilla­
tion event at LaSalle Unit 2 on March 9, 1988 (LaSalle Event). The Petitioner 
specifically requested the NRC to order all BWR licensees to (I) place their 
reactors in cold shutdown, (2) develop and implement specified operating pro­
cedures relating to the thermal-hydraulic instability issues, (3) demonstrate that 
certain specified training has been provided relating to these procedures, (4) 
demonstrate the capability of instrumentation related to power oscillations, (5) 
develop simulators capable of modeling power oscillations similar to those oc­
curring at LaSalle as well as out-of-phase power oscillations, (6) report to the 
NRC all past and future incidents in which recirculation pumps have tripped 
off, (7) submit to the NRC justification for continued operation of BWRs, and 
(8) submit a report to the NRC within 1 year demonstrating compliance with 
Criterion 12 given in 10 C.F.R. Part 50, Appendix A (ODC 12).1 In addition, 

1 Part SO, Appendix A. Criterion 12, "Suppression of Reactor Power Oscillations," states that: '"The reactor core 
and associated coolant. control, and protection systems shall be designed to assure that power oscillations which 

(COM_d) 
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the Petitioner requested the Commission to reopen Generic Issues B-19 and 
B-59, to reopen the Anticipated Thmsients Without Scram (ATWS) rulemaking 
proceeding, and to reconsider the use of the end-of-cycle recirculation pump 
trip on BWRs. 

Ms. Hiatt alleged as grounds for the petition that the LaSalle Event has 
serious safety implications for all BWRs and that the NRC has failed to take 
appropriate regulatory action in response to the LaSalle Event. In the petition, 
Ms. Hiatt cites the following postulated safety implications, some of which 
had been previously identified in several referenced documents attached to the 
petition: (1) decay ratios determined by licensing calculations are not reliable 
indicators of core stability (Attachment 2 to Petition) and design analyses of 
the reactor cannot be relied upon to ensure that oscillations are not possible 
in BWRs; (2) the General Electric (GE) Company's guidance for operations 
provided in Service Information Letter (SIL) 380, Revision I, is inadequate to 
ensure compliance with GDC 12 (Attachment 4 to Petition); and (3) BWR plant 
instrumentation may not detect power oscillations if they occur out of phase 
or too rapidly (Attachments 1 and 4 to Petition). Ms. Hiatt then asserts that 
(1) given the implications of the LaSalle Event, the actions requested of BWR 
licensees in NRC Bulletin No. 88-07 are insufficient, (2) most, if not all BWRs, 
are in a state of noncompliance with GDC 12, and (3) the NRC must take 
aggressive enforcement action to protect the health and safety of the public. 

On August 26, 1988, I acknowledged receipt of the petition. I informed 
Ms. Hiatt that (1) her request for immediate relief was denied because the 
allegations that formed the basis for the petition did not reveal any new 
operational safety issues that posed an immediate safety concern for continued 
BWR operation, (2) the petition would be treated under 10 C.F.R. § 2.206 of the 
Commission's regulations, and (3) appropriate action would be taken within a 
reasonable amount of time. For reasons discussed below, the petition is denied. 
Ms. Hiatt's request to reopen rulemaking proceedings regarding ATWS is being 
treated separately as a petition for rulemaking under 10 C.F.R. §2.802 of the 
Commission's regulations. 

n. BACKGROUND 

The LaSalle nuclear power station, operated by the Commonwealth Edison 
Company (CECO), is a two-unit site located 11 miles southeast of Ottawa, 
Illinois. Both units utilize General Electric-designed BWR/5 reactors with 
containments of the Mark II design. 

can result in conditions exceeding specified acceptable filel design limits ~ not pomolc or can be re!iably and 
readily detected and suppressed." 
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On March 9, 1988, LaSalle Unit 2 underwent a dual recirculation pump trip 
event that resulted in a loss of forced circulation cooling, a reduction in reactor 
power, and a decrease in reactor inlet feedwater temperature. Approximately 
5 minutes after the recirculation pump trip, with the reactor being cooled via 
natural circulation, operators observed that the average power range monitor 
(APRM) indications were oscillating between 25% and 50% power (25% peak 
to peak) every 2 to 3 seconds. At the same time, the local power range monitor 
(LPRM) downscale alarms began to annunciate and clear, indicating that power 
was oscillating about the downscale alarm setpoint During this period, the 
operators recognized that they were operating in a region of core instability. 
They attempted to restart a recirculation pump in order to increase flow to 
prevent instability, but this action was unsuccessful as all of the pump start 
permissive conditions had not been satisfied. (Permissives are protective features 
designed to inhibit startup of equipment when certain specified conditions 
critical to proper functioning of the equipment are not within specified limits). 
Approximately 7 minutes after the recirculation pump trip, as operators were 
preparing to perform a manual scram, the reactor scrammed automatically 
because of high neutron flux in the reactor. (A reactor scram involves rapid 
insertion of shutdown and control rods by either manual or automatic actuation 
of the reactor protection system). The scram shut the reactor down, and recovery 
from the scram proceeded normally. 

On March 16, 1988, after receiving additional information from the licensee 
concerning the event, the NRC dispatched an augmented inspection team (AIl) 
to the site. The AIT completed its inspection on March 24, 1988, and issued 
its inspection report on May 6, 1988. The AIT concluded that (1) fuel design 
limits had not been exceeded during the transient, and fuel damage had not 
occurred; (2) plant equipment functioned as designed; and (3) operator actions 
during the event were within the bounds of their procedures and training, but 
the procedures and training program themselves were inadequate. The AIT also 
identified a number of generic technical concerns and recommended that they 
be considered further by the Staff. 

On June 8, 1988, the NRC Office for Analysis and Evaluation of Operational 
Data (AEOD) issued a special report documenting its concerns regarding the 
power oscillation event at LaSalle 2 and its recommendations for followup 
action. A response to the recommendations was provided to AEOn by NRR on 
June 24, 1988. 

On June 15, 1988, following completion of its evaluation of the March 
9, 1988, event at LaSalle, the NRC issued Bulletin No. 88-07 to holders of 
operating licenses and construction permits for BWRs. The bulletin requested 
that recipients take action to ensure that adequate operating procedures and 
instrumentation are available and adequate operator training is provided to 
prevent the occurrence of power oscillations during all modes of B WR operation. 
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The buIletin required that recipients confirm by letter to the NRC that the 
requested actions were completed and implemented. AIl confirmation letters 
have been received and reviewed. They indicate that 

1. All BWR licensees have procedures in place to detect and suppress 
instability regardless of the value of previously calculated decay 
ratios; 

2. AIl licensed reactor operators and shift technical advisors were briefed 
r~garding the LaSaIle Event within 15 days following receipt of the 
bulletin, or before resuming shift duties if they had been unavailable 
during the 15-day period; 

3. All action to modify operating procedures and the operator training 
program with respect to detection and suppression of potential reactor 
instabilities had been completed or would be completed before startup 
from the current outage and, in a few cases, no later than December 
IS, 1988; and. 

4. All licensees have confirmed that instrumentation relied upon by 
plant operators to execute operating procedures is adequate based on 
an assessment by the equipment vendor (GE) and a review of any 
modifications made to equipment since installation. 

The Staff has begun to audit licensee responses to the buIletin in more detail. 
The audits will continue over the next year. 

In November 1988, General Electric Company (GE), working with the BWR 
Owners' Group (BWROG), issued a letter entitled "Interim Recommendations 
for Stability Actions" to the BWR licensees. The interim recommendations are 
based on the results of a generic evaluation of power oscillations performed for 
the BWROG at the request of the NRC Staff. This evaluation has indicated that 
when regional power oscillations1 become detectable on the average power range 
monitors, the safety margin with respect to the plant minimum critical power 
ratio (MCPR) may be insufficient under some operating conditions to ensure 
that operator action in response to APRM signals would prevent violation of 
the MCPR safety limit. The interim recommendations include explicit restric­
tions and modified operator actions to ensure that operation in the vulnerable 
power/flow operating regime is avoided. The recommendations were reviewed 
by the NRC Staff and have been found acceptable for those plants that have 
effective automatic scram protection for regional oscillations. For plants that do 
not have effective automatic scram protection for regional oscillations, the Staff 
believes that the interim recommendations may not provide sufficient, reliable 
protection. Consequently, the Staff has requested that licensees implement the 
interim recommendations, and if appropriate, implement additional actions that 

1 Regional cscillations are ones in which power oscillates only in distinct regions of the reactor core, IS opposed 
to a core-wide cscillation. in which power oscillates throughout the core as WlS the case in the LaSalle Event. 
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compensate for the lack of automatic scram protection for regional oscillations. 
The Staff's request is contained in Supplement 1 to NRC Bulletin 88-07 which 
is discussed in the next paragraph. 

On December 30, 1988, the NRC issued Supplement 1 to NRC Bulletin 88-07. 
The supplement provides addressees with new information concerning power 
oscillations in BWRs and requests that they take specified actions to ensure that 
the safety limit for the plant minimum critical power ratio (MCPR) is not violated 
as a result of regional power oscillations. The supplement is an outgrowth of 
generic evaluations of power oscillations performed by the BWROG at the NRC 
Staff's request and the Staff's independent study of regional power oscillations. 
The preliminary results of these evaluations indicate that when regional power 
oscillations "become detectable on the average power range monitors, the MCPR 
safety margin may be insufficient under some operating conditions to ensure that 
manual actions taken in response to APRM signals would prevent violation of 
the MCPR safety limit Licensees3 were requested to take the following actions: 

(I) Within 30 days of receipt of the supplement, all BWR licensees should implement 
the GE interim stability recommendations described in the GE letter entitled 
"Interim Recommendations for Stability Actions." However, for those plants 
that do not have effective automatic scram protection in the event of regional 
oscillations, a manual scram should be initiated under all operating conditions 
when two recirculation pumps trip (or "no pumps operating'') with the reactor in 
the RUN mode. 

(2) The boundaries of Regions A, B, and C shown in Figure 1 of the GE recommen· 
dations were derived for those BWRs using NRC·approved GE fuel. For BWRs 
using fuel supplied by other vendors, these regions should be adopted in principle, 
but the power/flow boundaries should be based on existing boundaries that have 
been previously approved by the NRC. For proposed new fuel designs, the stability 
boundaries should be reevaluated and justified based on any applicable operating 
experience, calculated changes in core decay ratio using NRC·approved method­
ology, and/or core decay ratio measurements. There should be a high degree of 
assurance that instabilities will not occur under any circumstances of operation in 
Region C. 

(3) The GE interim recommenda'tions are ambiguous with respect to permissible 
conditions for entty of Regions B and C. Although the recommendations state 
that intentional operation in Region B is not permitted and operation in Region C 
is permitted only for purpose of fuel conditioning during rod withdrawal startup 
operations, intentional entty into Region B or C is also allowable in situations 
where rod insertion or a flow increase is required by procedures to exit Regions A 
and B after unintentional entty. Licensees should ensure that the procedures and 

3The IIIpplement is not applicable to Big Rock Point (Docket No. SG-lSS) because of unique design featlm:l and 
because existing openting limitations enforced by technical specifications address the stability concerns that in: 
the subject of the supplement. 
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training employed for implementation of these recommendations avoid any similar 
ambiguity which could lead to operator ronfusion. 

Pursuant to 10 C.F.R. § SO.S4(f), licensees are required to advise the NRC by 
letter within 60 days of receipt of the supplement whether the requested actions 
have been completed and implemented. The Staff will evaluate the responses 
and the results of studies which are continuing over the next several months to 
determine whether any additional action by the Staff is necessary. 

III. DISCUSSION 

My staff and I have considered the safety implications identified in the petition 
and the specific relief requested and have done so in light of the most recent data 
available to the Staff from the BWROG and Staff consultants. Our evaluation 
follows. 

A. Bases (or Request 

1. Reliability of Decay Ratio for Predicting Stability 

Decay ratio in a reactor is a measure of the response of the neutron flux to 
a change or perturbation. As such, it is a convenient measure of the relative 
stability of a reactor core. A decay ratio of less than 1.0 indicates inherent 
stability in that the response to a perturbation will decay to the steady-state value. 
A decay ratio equal to 1.0 represents the special condition when the response to 
a perturbation will be continuing oscillations of constant magnitude termed limit 
cycles. A decay ratio greater than 1.0 indicates an unstable condition in that the 
response to the perturbation diverges in a linear system. In a BWR, which is a 
nonlinear system, decay ratios greater than 1.0 are indicative of larger amplitude 
limit cycle oscillations. Predictive methods developed by General Electric for 
determining BWR decay ratios were approved by the NRC with the provision 
that a 20% uncertainty be applied conservatively to the result. Calculated core 
decay ratios of less than 0.80 (i.e., 1.0 minus an uncertainty of .2) by GE 
methods were approved as acceptable evidence of core stability and compliance 
with GDC 12. 

The predicted decay ratio for the LaSalle Unit 2 reactor was 0.60. However, 
large oscillations were observed during the LaSalle Event that indicate that the 
actual decay ratio was greater than 1.0. Consequently, the uncertainty in the 
predictive method was significantly larger than expected, that is, at least 40% 
versus 20%. 

The larger-than-expected calculational uncertainty has since been attributed 
to an inadequate representation of actual reactor operating conditions in the 
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LaSalle calculational model. In light of this potential for error, the Staff has 
concluded that it will no longer accept predictive calculations of core decay ratio 
as bases for demonstrating compliance with GDC 12. 

In order for a licensee to satisfy GDC 12 with respect to core-wide power 
oscillations, the Staff's position is that each BWR unit must have the necessary 
operating limitations, response procedures, and operator training program to 
readily and reliably detect and suppress core-wide power oscillations regardless 
of calculated decay ratio. The Staff has communicated this position to licensees 
in NRC Bulletin No. 88-07. As discussed above, all licensees have now 
responded to Bulletin No. 88-07 and have indicated that they have the necessary 
procedures and operator training program to readily and reliably detect and 
suppress core-wide power oscillations regardless of calculated decay ratios. 

2. Adequacy of Procedural Guidance from GE (Service Information Letter 
380, Revision 1) 

The General Electric Company issued Service Information Letter (SIL) 380, 
Revision I, to its customers on February 10, 1984. The letter reflected new 
technical information regarding BWR stability and provided new guidance to 
BWR operators for detecting and suppressing neutron flux oscillations. The 
letter superseded the previously issued SIL 380. 

The NRC Staff reviewed SIL 380, Revision I, as part of its action to resolve 
Generic Issue B-19, "BWR Thermal-Hydraulic Stability." On the basis of the 
Staff's review and that of its contractor, Oak Ridge National Laboratory, the 
Staff concluded that "operating limitations which provide for the detection and 
suppression of flux oscillations in operating regions of potential instability, 
consistent with the recommendations of General Electric SIL 380 (Rev. I), 
are acceptable to demonstrate compliance with GDC-I0 and GDC-12 for cores 
loaded with approved GE fuel designs." The basis for this conclusion was the 
result of a technical evaluation that indicated that if properly implemented, the 
recommendations contained in the SIL were sufficient to readily and reliably 
detect and suppress limit cycle oscillations:' 

It is important to note that operating procedures consistent with GE SIL 
380, Revision I, were not in place at LaSalle Unit 2 at the time of the 
March 9, 1988 incident. Consequently, the response and performance of reactor 
operators during the LaSalle Event does not reflect on the adequacy of the SIL 
recommendations. 

The NRC Staff continues to endorse the general operational guidance given 
in GE SIL 380, Revision I, and believes that if properly implemented, it is 

4NRC Memorandum and attachments from Harold R. Denton to Victor Stello. dated May 21.1985. 
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sufficient to identify and terminate core-wide limit cycle oscillations. However, 
as discussed previously in Part II of this document, supplementary procedural 
actions are necessary to ensure that the safety limit for the plant minimum critical 
power ratio is not violated as a result of regional power oscillations. 

3. Adequacy of Plant Instrumentation 

In BWRs designed by GE, the neutron monitoring system (NMS) is used to 
monitor the core for neutron flux oscillations. The NMS uses in-core detectors to 
monitor neutron flux from startup through full-power operation and is a safety­
related system. The NRC Staff reviews the design of the NMS as part of its 
normal licensing review. 

In general, the Staff considers the NMS to be adequate for implementation of 
the guidelines provided in GE SIL 380, Revision 1. However, during followup 
review of the LaSalle Event the NRC augmented inspection team identified 
some time response and filtering characteristics of the NMS instruments in 
LaSalle Unit 2 that they were concerned about. The AIT also expressed concern 
about the ability of the APRMs to properly detect regional oscillations which 

, cause LPRM signals to oscillate out of phase. Because of these concerns, the 
Staff requested, in NRC Bulletin No. 88-07 and in meetings with the BWROG, 
that licensees verify the adequacy of the instrumentation that is relied upon by 
operators within their procedures. 

In response to Bulletin 88-07, all licensees have evaluated their instrumen­
tation with regard to time response and filtering characteristics and have indi­
cated that instrumentation relied upon by plant operators to execute operating 
procedures is adequate. The BWROG and the NRC Staff have independently 
evaluated the ability of NMS instrumentation to properly detect regional oscil­
lations that occur as asymmetric out-of-phase oscillations. The results of these 
evaluations are discussed below. 

Power oscillations with an amplitude and phase that vary spatially in the 
reactor are termed regional oscillations, and usually occur as a symmetric out­
of-phase oscillations. These oscillations are difficult to monitor accurately 
with average power-range instruments in the NMS but can be detected with 
local power-range instruments. The results of generic evaluations of power 
oscillations performed by GE for the BWROG at the request of the NRC Staff 
and the Staff's independent evaluation have indicated that when regional power 
oscillations become detectable on the APRMs, the safety margin with respect to 
the plant minimum critical power ratio (MCPR) may be insufficient under some 
operating conditions to ensure that operator action in response to APRM signals 
would prevent violation of the MCPR safety limit. In light of this, GE issued 
interim recommendations to BWR licensees which include explicit restrictions 
on reactor power level and coolant flow rate, and actions for plant operators to 
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take if unacceptable power/flow operating regimes are entered unintentionally. 
The interim recommendations were reviewed by the NRC Staff and found 
acceptable for those plants that have effective automatic scram protection 
for regional oscillations. For plants that do not· have effective automatic 
scram protection for regional oscillations, the Staff believes that the interim 
recommendations may not provide sufficient, reliable protection. Consequently, 
the Staff has requested that licensees implement the interim recommendations, 
and if appropriate, implement additional actions that compensate for the lack 
of automatic scram protection for regional oscillations. The Staff's request 
is contained in Supplement 1 to NRC Bulletin 88-07 which was discussed 
previously in Part IT of this document. The Staff believes that implementation 
of the requests in NRC Bulletin 88-07 and Supplement 1 to the bulletin will 
ensure continued safe plant operation in the interim until long-term corrective 
actions are developed and put in place. The NRC Staff will continue to work 
with the BWROG to develop long-term corrective actions. The Staff expects to 
issue another generic communication within 12 to 24 months that will provide 
guidance for long-term resolution of this stability issue. 

4. Safety Significance of Power Oscillations 

Power oscillations in BWRs are not considered to be a serious generic 
safety concern because oscillations can be detected and suppressed. Tests and 
operating experience (LaSalle Event) indicate that core-wide power oscillations 
can be terminated manually in a timely fashion by control room operators or 
ultimately by automatic action of the high-power-level trip function in the reactor 
protection system. 

Asymmetric out-of-phase oscillations are unlikely because of restrictions on 
reactor operating conditions. Moreover, procedures specified in Supplement 1 to 
NRC Bulletin 88-07 ensure that such oscillations would be suppressed quickly 
with an anticipatory reactor scram initiated manually by a reactor operator. 

B. Petitioner'S Request 

1. Order All BWR Licensees to Place Their Reactors in Cold Shutdown 

As described above, the NRC issued Bulletin No. 88-07 in response to the 
LaSalle Event. As indicated by their responses to Bulletin No. 88-07, all BWR 
licensees have developed and implemented procedures to detect and suppress 
core-wide power oscillations. Consequently, no BWR licensee now relies on a 
calculated decay ratio to demonstrate compliance with GDC 12. 

As already explained, Supplement 1 to Bulletin No. 88-07 specified additional 
procedures to deal with regional power oscillations. The recommendations 
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of Supplement 1 are currently being implemented. In light of the relatively 
short period for implementation (60 days), and existing restrictions on reactor 
operating conditions that minimize the probability of regional oscillations, the 
Staff has concluded that continued operation of all BWRs while licensees are 
implementing the recommendations of Supplement 1 is acceptable. 

In summary, based on our review of the generic implications of the LaSalle 
Event to date, we have not identified any operational safety concerns or instances 
of regulatory noncompliance that warrant a shutdown of boiling water reactors. 
Consequently, the request is denied. 

2. Order All BWR Licensees to Develop and Implement Specified 
ProceduresS 

This request is denied for the following reasons: 
(a) The NRC Staff currently believes that procedural guidance provided 

to licensees in SIL 380, Revision 1, for detecting and suppressing 
power oscillations is adequate for mitigating core-wide oscillations. 

(b) The NRC Staff has determined that explicit procedures different from 
those specified by the Petitioner are necessary to control regional 
power oscillations and ensure continued plant operation in accordance 
with ODC 12. The Staff has specified the necessary procedures in 
Supplement 1 to NRC Bulletin 88-07 and requested that licensees 
implement the specified procedures within 30 days of receipt of the 
supplement. 

The contents of Supplement 1 to NRC Bulletin 88-07, including the specified 
procedures, are discussed in Pan II of this document. The Staff has judged that 
continued plant operation during the 30-day implementation period is acceptable 
based on the low likelihood of a regional oscillation in the relatively short period 
of 30 days. 

'Petitioner ~ests implcmenution or the foUowing specific procedures: (a) Jnnnedately insert control rods 10 
below the 80% rod line foUowing reduction or loss or rec:irculation flow or other transients that result in entry into 
potentially unstable regions or the power/How map; (b) increase rec:irculation flow during routine Je8C1or startups 
and insert some control rods prior 10 reducing recirculation flow below 50% during shutdowns 10 avoid operation 
in potentially unmble areas or the power/flow map; (c) immediately scram the reactor if (a) or (b) above are not 
successful in preventing and suppressing mcillations. The licensees sha\lsubmit these procedures to the NRC for 
review and approval. 
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3. Order All BWR Licensees to Demonstrate That Certain Training 
Related to the Specified Procedures Has Been Provided 

This request is denied for the following reasons: 
(a) The responses to NRC Bulletin No. 88-07 indicate that all licensed 

reactor operators and shift technical advisors performing shift duties 
at BWRs were briefed thoroughly regarding the LaSalle Event within 
15 days of receipt of NRC Bulletin No. 88-07 or soon thereafter. 

(b) The responses to NRC Bulletin No. 88-07 indicate that all BWR li­
censees have confirmed the adequacy of their existing operator train­
ing program regarding detection and suppression of power oscilla­
tions or have made the program modifications necessary to properly 
address this subject and accommodate changes in procedures in re­
sponse to Supplement 1 to the bulletin. 

4. Order All BWR Licensees to Demonstrate the Capability 0/ 
Instrumentation Related to Power Oscillations 

This request is denied for the following reasons: 
(a) The NRC Staff considers the neutron monitoring system designed 

for BWRs by GE to be adequate for detecting core-wide power 
oscillations in BWRs. 

(b) On the basis of responses to NRC Bulletin No. 88-07, the NRC 
Staff believes that all licensees have confirmed that the response and 
filtering characteristics of instrumentation relied upon by operators to 
execute operating procedures are acceptable. 

(c) Implementation of operating procedures specified in Supplement 1 
to NRC Bulletin 88-07 will compensate for inability of APRMs to 
properly detect regional oscillations. 

S. Order All BWR Licensees to Develop Simulators Capable 0/ Modeling 
Power Oscillations Similar to Those Occurring at LaSalle and 
Out-oJ-Phase Oscillations 

This request is denied for the following reason: 
(a) Current NRC regulations, that is, 10 C.F.R. § 55.45(b), in conjunction 

with NRC Regulatory Guide 1.149 and NUREG-I258, already require 
utilities to have a simulation facility capable of modeling the effects 
of loss of forced reactor coolant flow and to certify the simulation 
facility for use in operator licensing examination after May 26, 1991. 
However, although simulator training for control of power oscillations 
will improve an operator's ability to detect and suppress oscillations 
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in a timely fashion, nonsimulation-based training can be fashioned 
which is sufficient to address stability concerns. Consequently, 
the Staff concludes that training programs now in place, including 
improvements made in response to NRC Bulletin 88-07, are adequate 
in the interim until the enhancements of § 55.45(b) take full effect in 
1991. 

6. Order All BWR Licensees to Report to the NRC Regarding all Future 
and Past Incidents in Which Recirculation Pumps Have Tripped Off or 
That Involved Power Oscillations 

This request is denied for the following reasons: 
(a) Existing NRC regulations, that is, 10 C.F.R. §§ 50.72 and 50.73, 

already require that significant events involving recirculation pump 
trips or power oscillations be reported to the Commission. Such 
events are those in which the pump trips or oscillations lead to (1) 
completion of any nuclear plant shutdown required by the plant's 
technical specifications; or, (2) any operntion or condition prohibited 
by the plant's technical specifications; or, (3) the plant being in 
a condition not covered by the plant's opernting and emergency 
procedures; or (4) any event or condition that resulted in an unplanned 
manual or automatic actuation of any engineered safety feature, 
including the reactor protection system. Petitioner demonstrates no 
basis for requiring repetition of reports already required by §§ 50.72 
and 50.73. 

(b) Since the accident at Three Mile Island, Unit 2, in 1979, programs 
have been developed and implemented in severnl NRC offices to 
systematically review and evaluate operating reactor event reports. 
Such programs include Analysis and Evaluation of Operntional Data 
(AEOD), Opernting Reactors Assessment and Events Analysis (NRR), 
and the Resident Inspector program (NRC Regional Offices). These 
reviews have been performed to ensure prompt response to accidents, 
to identify significant precursor events, and to identify adverse trends 
and patterns in opernting experience, including any associated with 
BWR instability. The Staff considers these past reviews of licensee 
event reports to have been adequate. The petition gives no basis to 
reexamine these reports, and the Staff concludes that action to collect 
and review past event reports is unnecessary. 
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7. Reopen Generic Issue B-19, "BWR Thermal.Hydraulic Stability" 

This request is denied because a generic reassessment of BWR stability is 
not necessary in order for the Staff to specify criteria licensees must meet to be 
in compliance with existing regulations. 

NRC Staff action on Generic Issue B-I9 culminated in the identification of 
two acceptable methods by which licensees could show compliance with GDC 10 
and GDC 12. Licensees could either (1) show that thermal-hydraulic instabilities 
are not possible by design by calculating acceptably low decay ratios with 
analytical methods approved by the Staff, or (2) show that proper capabilities 
for detection and suppression of oscillations are embodied in plant operating 
procedures and operating limits. As discussed in § A.I of this Decision, the Staff 
has concluded that in light of the LaSalle Event, use of a calculated decay ratio 
to demonstrate compliance with general design criteria is no longer acceptable 
and that all BWR licensees must show that proper detection and suppression 
capabilities exist at their plants, that is, Method 2 listed previously. Because 
the Staff concludes that the implementation of Method 2 listed above continues 
to be a valid means for complying with GDC 12, Method 2 remains a valid 
resolution of Generic Issue B·19. Consequently, repetition of the generic issue 
resolution process for Issue B-19 is unnecessary. 

8. Reopen Generic Issue B-S9, "Part Loop Operation in PWRs and 
BWRs" 

This request is denied because the LaSalle Event has not revealed any 
deficiency in the technical resolution of Generic Issue B-59. 

In resolving Generic Issue B-59 for BWRs, the Staff evaluated the accept­
ability of operating the reactor for electricity production at reduced power with 
only one of two recirculation loops in operation (i.e., at a reduced coolant flow 
rate). The results of the evaluation were that stable single-loop operation is 
achievable and acceptable with specified operating limits and procedures for 
avoiding as well as detecting and suppressing power oscillations that may arise 
(e.g., if perhaps the operating recirculation pump tripped). In the LaSalle Event, 
instability arose following inadvertent trip of both recirculation pumps when the 
reactor operated with no recirculation loops in operation. Power operation with 
both recirculation loops inoperable is prohibited by each license for operation 
of a BWR. The LaSalle Event reaffirms the necessity for prohibiting operation 
with no recirculation loops in operation. However, the LaSalle Event does not 
invalidate the technical findings from the review of Generic Issue B-59. 
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9. Reopen Rulemaking Proceedings Regarding Anticipated Transients 
Without Scram 

In the acknowledgment letter sent to Petitioner on August 26, 1988, I included 
this request among those to be considered pursuant to 10 C.P.R. § 2.206. I have 
subsequently determined, however, that this request is more properly treated 
as a petition for rulemaking under 10 C.P.R. § 2.802. As such, it has been 
referred to the NRC Office of Research for appropriate action. However, it is 
important to note that both the NRC and BWROG currently have programs in 
which analyses of ATWS conditions are being conducted. These analyses treat 
large-amplitude power oscillations with state-of-the-art analytical methods. The 
results of these analyses to date confirm the technical bases for the current 
ATWS rule. Consequently, at this time, the NRC Staff sees no basis for 
recommending that the Commission reopen rulemaking proceedings regarding 
ATWS. If, however, the Staff finds evidence that contradicts the assumptions 
and results of previous ATWS analyses from either the information you provided 
in support of the request or new information from ongoing NRC and BWROG 
programs, it may then be appropriate for the Commission to reconsider the 
current ATWS rule. 

10. Reconsider Use 0/ the End-o/-Cycle Recirculation Pump Trip on 
BWRs 

The end-of-cycle recirculation pump trip (EOC-RPT) is part of the reactor 
protection system and is an essential safety supplement to the reactor trip. 
The EOC-RPT reduces reactor coolant flow rate to provide additional negative 
reactivity for mitigation of events in which the reactor coolant system is 
pressurized rapidly. The additional negative reactivity from the EOC-RPT is 
needed primarily at the end of the cycle to compensate for (1) changes in reactor 
power distribution over the cycle that have reduced thermal margin and (2) a 
decrease in the rate of negative reactivity insertion during reactor scram. The 
two events for which the EOC-RPT protective feature will function are closure 
of the turbine stop valves and fast closure of the turbine control valves. In both 
cases, the EOC-RPT is accompanied by an anticipatory scram of the reactor that 
is initiated by the same signals that initiate the EOC-RPT. 

11. Require Licensees to Submit Justification/or Continued Operation in 
Light 0/ the Issues Raised in the Petition 

In NRC Bulletin 87-07 and Supplement 1 to that bulletin, the NRC Staff 
specified actions licensees should take to ensure continued safe operation and 
compliance with the Commission's regulations. All licensees have confirmed, 
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under oath and affirmation, that (1) all necessary actions requested in NRC 
Bulletin 87-00 have been completed, and (2) that full documentation of the 
action taken is available for inspection by the NRC. Licensees are also required 
to advise the NRC by letter, within 60 days of receipt of Supplement 1 to 
the bulletin, whether actions requested in the supplement have been completed 
and implemented. The Staff considers responses to both the bulletin and the 
supplement, which are acceptable to the Staff, to be adequate justification on the 
part of licensees for continued operation. Consequently, your request is denied. 

12. Order All BWR licensees to Submit a Report to the NRC Within 
1 Year Demonstrating Compliance with Criterion 12 Given In 10 
C.F.R. Part SO, Appendix A (GDC 12) 

As indicated previously in § A.I, the NRC Staff's position regarding compli­
ance with GOC 12 is that, regardless of the magnitude of the calculated decay 
ratio, each BWR licensee should have in place the necessary operating limi­
tations, response procedures, and operator training program that permit plant 
operators to identify and terminate limit cycle oscillations. 

The Staff's position was communicated to licensees in NRC Bulletin No. 88-
07, through meetings with the BWROG, and in Supplement 1 to NRC Bulletin 
88-00. The Staff believes that actions licensees are expected to take in response 
to NRC Bulletin 88-00 are sufficient to ensure compliance with GDC 12 for 
core-wide oscillations. However, if plant inspections reveal that actions taken 
by licensees are inadequate, plant-specific actions would be pursued at that 
time. With respect to regional oscillations, procedures specified in Supplement 
1 to NRC Bulletin 88-00 ensure that such oscillations would be suppressed 
quickly with an anticipatory reactor scram initiated manually by a reactor 
operator. As discussed previously, the Staff believes that implementation of 
these procedures will ensure continued safe plant operation in the interim until 
long-term corrective actions are developed and put in place. 

IV. CONCLUSION 

The Petitioner seeks the institution of a show-cause proceeding pursuant to 10 
C.F.R. § 2.202 to modify or revoke the operating license of all BWR facilities. 
The institution of proceedings pursuant to § 2.202 is appropriate only where 
substantial health and safety issues have been raised. See Consolidated Edison 
Co. o/New York (Indian Point, Units 1,2, and 3), CLI-75-8, 2 NRC 173 (1975), 
and Washington Public Power Supply System (wpPSS Nuclear Project No.2), 
00-84-7, 19 NRC 899, 923 (1984). This is the standard that I have applied 
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to the concerns raised by the Petitioner in this Decision to determine whether 
enforcement action is warranted. 

For the reasons discussed above, I conclude that no substantial health and 
safety issues have been raised by the Petitioner. Accordingly, the Petitioner's 
request for· action pursuant to 10 C.F.R. § 2.206 is denied. As provided in 10 
C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary of the 
Commission for the Commission's review. 

Dated at Rockville, Maryland, 
this 27th day of April 1989. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 

Regulation 

[The attachments have been omitted from this publication but can be found in 
the NRC Public Document Room, 2120 L Street, NW, Washington, DC 20555.] 
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Cite as 29 NRC 385 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

DPRM·89·1 

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS 

Victor Stello, Jr., Executive Director Operations 

In the Matter of Docket No. PRM 50-48 

UNIVERSITY OF MISSOURI April 5, 1989 

The Nuclear Regulatory Commission (NRC) is denying a petition for rule­
making (PRM 50-48) filed by Mr. William F. Reilly, Manager, Reactor Upgrade 
Project, and endorsed by Dr. Don M. Alger, Associate Director, Research Re· 
actor Facility of University of Missouri. The petition is being denied because: 
(1) the existing regulations are adequate to ensure protection to public health and 
safety in licensing test reactors and testing facilities; (2) the proposed amend· 
ments would not sufficiently protect the public health and safety; and (3) the 
need for the clarifications proposed is not otherwise demonstrated by the docu· 
mentation provided by the Petitioner. The petition requested that NRC amend 
its regulation to add a new definition for the term ''research reactor" and redefine 
the terms "testing facility" and "testing reactor" based on the function of the 
facility and its power level. The Petitioner stated that the current definition of 
"testing facility" results in excessive and unnecessary regulatory requirements 
being applied to research reactors which are contrary to congressional intent in 
the Atomic Energy Act of 1954. 

REGULATIONS: DEFINITION (TEST FACILITy) 

When the current definition of testing facility was proposed in 1959, the 
Atomic Energy Commission (AEC) adopted a definition based on the type of 
facility that would involve a significant hazards consideration. The Advisory 
Committee on Reactor Safeguards (ACRS) reviewed and agreed on this defini· 
tion. These 'definitions are still valid and conservative when considered in light 
of current technology. Facilities with thermal power levels above 10 megawatts 
are currently regulated as testing facilities. 
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REGULATIONS: DEFINITION (RESEARCH REACTOR) 

The definition of research reactor appears in the existing regulations in 10 
C.F.R. § 170.3(h). If a nonpower reactor is not a test reactor or test facility, 
it is a research reactor; therefore, a need for clarification does not exist. 
Because of power levels and postulated accident considerations, the existing 
regulatory process for testing facilities and testing reactors is intended to be 
more comprehensive than that for research reactors. 

REGULATIONS: DEFINITION (RESEARCH REACTOR AND TEST 
REACTOR) 

All the distinctions between research and test reactors in the regulations at 
10 C.F.R. Parts 50, 140, and 170 have been promulgated by NRC to ensure the 
protection of public health and safety and the environment. These distinctions 
reflect the importance of reactor power level, postulated accidents, and facility 
function in NRC licensing decisions. 

RESEARCH AND TESTING FACILmES: LICENSING ACTIONS 

The regulatory process used in any licensing action must be of sufficient 
detail to ensure protection of the health and safety of the public. The NRC 
Staff considers the power level of the facility and postulated accidents to be 
important safety considerations when evaluating licensing actions on research 
reactors and testing facilities. The present regulatory options available to the 
Staff for research reactors (such as referring an application to the ACRS) will 
continue to exist and will be used by the Staff if warranted. 

RESEARCH AND TESTING FACILmES: LICENSING ACTIONS 

A licensee can apply to operate a research reactor with a power level greater 
than 10 MW(t) if it follows the current licensing process for a testing facility. 
Because the existing regulations for testing facilities and testing reactors are of 
greater complexity than those for research reactors, it may require a longer time 
to complete a testing reactor licensing action. Nevertheless, ensuring the health 
and safety of the public takes precedence over arbitrarily relaxing licensing 
requirements for operation. 
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DENIAL OF PETITION FOR RULEMAKING 

I. BACKGROUND 

In a letter dated November 19, 1987, Dr. Don M. Alger, Associate Director, 
Research Reactor Facility, University of Missouri, filed with NRC a petition 
for rulemaking (PRM 50-48). The Petitioner requested that NRC amend its 
regulations to add a new definition for the term "research reactor" and redefine 
the term "testing facility" based on the function of the facility and its power 
level. The proposed petition was published in the Federal Register on March I, 
1988 (53 Fed. Reg. 6159). The 6O-day public comment period ended May 2, 
1988. 

II. BASIS FOR REQUEST 

The Petitioner bases the petition on the fact that the current definition of 
"testing facility" in 10 C.F.R. Part 50 results in excessive and unnecessary 
routine regulatory requirements being applied to research reactors which is 
contrary to congressional intent in the Atomic Energy Act of 1954. The 
Petitioner also proposes to add a definition in Part 50 for "research reactor" to 
be consistent with the definition used by the American Nuclear Society (ANS) 
and American National Standards Institute (ANSI). The Petitioner currently 
operates a research reactor at a maximum power level of 10 MW(t), and plans 
are being developed to upgrade the power to approximately 30 MW(t). This 
power upgrade would result in the change of the "research reactor" designation 
to that of a "testing facility." The Petitioner contends that such a designation 
would place unnecessary and burdensome regulatory requirements on research 
reactors similar to those required of power reactors. 

The Petitioner believes that the petition establishes a balanced regulatory 
program for the University of Missouri and future research reactors to ensure 
the public health and safety without inhibiting the conduct of vital research in the 
areas of medical research, radioisotope production, material research, neutron 
activation analysis, radiation effects, and others. The Petitioner further believes 
that test facilities were intended by Congress to be encompassed in § l04c of 
the Atomic Energy Act of 1954 (construction application of testing facility). 
Although this section of the Act does not mention or define "testing facility," 
the Commission could issue licenses to persons applying for utilization and 
production facilities useful in the conduct of research and development activities. 
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m. PUBLIC COMMENTS ON THE PETITION 

A notice of receipt of petition for rulemaking was published in the Federal 
Register on March 1, 1988 (53 Fed. Reg. 6159). Interested persons were invited 
to submit written comments concerning the petition during the 60-day public 
comment period which ended May 2, 1988. 

Fifteen letters were received commenting on the petition. These letters came 
from universities, government agencies, industry, public interest groups, and an 
individual. Eleven comments favored the petition and four opposed the petition. 
The significant comments supporting the petition are summarized below: 

1. Clarifications are necessary to specify which regulations apply to 
research reactors. These clarifications would eliminate the confusion 
associated with commingled power reactor regulations. 

2. A clear distinction among the terms "research reactor," "testing 
facility," and "testing reactor" should be established. 

3. The arbitrary designation for testing facility based on power-level 
threshold that has little, if any, technical basis, should be eliminated, 
thereby allowing certain vital research to be performed in a more 
expeditious manner. 

The significant comments opposing the petition are summarized below: 
1. It is not prudent to ignore power level in the classification of research 

reactors used for research purposes from that of power reactors and 
testing facilities. 

2. Protection of public health and safety should be the foremost consid­
eration when amending the regulations in 10 C.P.R. Chapter I. 

3. Recourse to seek exemption from regulation should be on a case-by­
case basis. 

4. The proposed definition implies that testing would be done only at 
"research reactors" and prevents use of a "testing facility" for other 
types of work for which it may be suited. 

5. Research can be conducted adequately at present or lower power 
levels. 

IV. ANALYSIS OF PUBLIC COMMENTS 

Two commenters made the comment that the proposed rule would clarify in 
the regulations where research reactor regulations apply and would eliminate 
confusion with power reactor regulations. 

In response, the NRC Staff recognizes that the regulatory requirements 
for test and research reactors appear throughout Title 10 of the Code of 
Federal Regulations. However, upon review of any particular part or section 
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of the regulations, it is clear what reactor types are being addressed. This 
petition would change the definitions for "testing facility," "testing reactor," 
and "research reactor." Where these definitions appear or do not appear in the 
regulations would not change. Therefore, the clarity of the regulations would 
not be affected by the petition for rulemaking. 

One commenter stated that the petition would establish clear distinction 
between terms "research reactor" and "testing facility." 

In response, these terms are clearly and specifically defined in the existing 
Title 10 of the Code of Federal Regulations. To date, there have not been 
any instances where uncertainty about a facility has occurred. :The petition, 
if implemented, would replace the existing definitions with no significant 
improvement in clarity. 

Seven commenters stated that adopting this proposal would eliminate the 
arbitrary designation for testing facility based on a 10-MW-thermal power 
threshold that holds little, if any, technical basis. 

In response, when the current definition of testing facility was proposed in 
1959, the Atomic Energy Commission (AEC) adopted a definition based on 
the type of facility that would involve a significant hazards consideration. The 
Advisory Committee on Reactor Safeguards (ACRS) reviewed and agreed on 
this definition. These definitions are still valid and conservative when considered 
in light of current technology. 

One commenter indicated that the petition would allow vital research to be 
performed in a more expeditious manner. 

In response, it is true that a higher power research reactor has a higher neutron 
flux and the ability to conduct research that would be difficult or very time 
consuming at a lower power level. However, a licensee can apply to operate 
a research reactor with a power level greater than 10 MW(t) if it follows the 
current licensing process for a testing facility. Because the existing regulations 
for testing facilities and testing reactors are of greater complexity than those 
for research reactors, it may require a longer time to complete a testing reactor 
licensing action. Nevertheless, ensuring the health and safety of the public takes 
precedence over arbitrarily relaxing licensing requirements for operation. 

Two commenters stated that it is not prudent to ignore power level in the 
classification of reactors used for research purposes. 

In response, the regulatory process used in any licensing action must be of 
sufficient detail to ensure protection of the health and safety of the public. The 
proposed changes in the definitions would change the existing regulatory process 
for reactors with power levels above 10 MW(t). The NRC Staff considers 
the power level of the facility and postulated accidents to be important safety 
considerations when evaluating licensing actions on research reactors and testing 
facilities. The present regulatory options available to the Staff for research 
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reactors (such as referring an application to the ACRS) will continue to exist 
and will be used by the Staff if warranted. 

v. REASONS FOR DENIAL 

The decision to deny the petition was based on: (1) NRC considering the 
contents of the petition, (2) the public comments received, and (3) the current 
regulatory structure affecting the licensing of research reactors, testing reactors, 
and testing facilities. The discussion that follows addresses the significant points 
in the Petitioner's proposal and NRC's response to these points. 

The Petitioner proposed that the Commission adopt a regulation that would 
add a new definition for the term "research reactor" and redefine the terms 
"testing facility" and "testing reactor" based on the function of the facility and 
its power level. 

• Proposed New Definition: 

"Research reactor" means a nuclear reactor licensed by the Commis­
sion under the authority of subsection l04c of the Act and pursuant 
to the provisions of § 50.21 (c) of this chapter for research, develop­
mental, educational, training, or experimental purposes, and which 
may have provision for production of nonfissile radioisotopes. 

• Proposed New Definition: 

"Testing facility" means a nuclear reactor of a type described in 
§ 50.21(c) to be used for testing reactor components and designs at 
reduced or uncertain safety margins, and for which an application has 
been filed for a license authorizing operation at: 
(a) A thermal power level in excess of 10 megawatts; or 
(b) A thermal power level in excess of 1 megawatt, if the reactor 

is to contain: 
(i) A circulating loop through the core in which the appli­

cant proposes to conduct fuel experiments; or 
(ii) A liquid fuel loading; or 

(iii) An experimental facility in the core in excess of 16 
square inches in cross-section. 

The definition of research reactor appears in the existing regulations in 10 
C.F.R. § 170.3(h). If a nonpower reactor is not a test reactor or test facility, 
it is a research reactor; therefore, a need for clarification does not exist. 
Because of power levels and postulated accident considerations, the existing 
regulatory process for testing facilities and testing reactors is intended to be 
more comprehensive than that for research reactors. 
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The Petitioner suggests adding to the definition for testing reactor and testing 
facility the function of the reactor by including the testing of reactor components 
and designs at reduced or uncertain safety margins. The Petitioner does not 
provide justification as to what levels of reduction in safety margin is acceptable. 
The Petitioner's proposal does not demonstrate why the existing regulatory 
process' is not sufficient to protect the health and safety of the public and the 
environment 

In the Petitioner's.proposed definition, it is not clear where a research reactor 
(the type of reactor described in § 170.3(h) or 10 C.P.R. § 50.21 (c», that operates 
at a thermal power level of 10 megawatts or less, or that does not operate at 
a thermal power level in excess of 1 megawatt with a circulating loop, liquid 
fuel loading, or an experimental facility in the core in excess of 16 square 
inches in cross-section that would be used for testing reactor components and 
designs at reduced or uncertain safety margins, would be considered under 
the proposed regulations. The Petitioner-proposed definitions of testing facility 
and testing reactor involve both reactor function and power level. This is an 
area of uncertainty that has not been addressed by the Petitioner in any of the 
documentation submitted. 

The changes in the definition that the Petitioner has proposed would result 
in facilities being regulated as research reactors at thermal power levels above 
10 megawatts if the facility did not engage in testing reactor components and 
designs at reduced or uncertain safety margins. Facilities with thermal power 
levels above 10 megawatts are currently regulated as testing facilities. Thus, 
this represents a decrease in the scope of the regulatory requirements. The 
Petitioner has not stated if a reactor thermal power level exists where the 
scope of the regulatory process should be increased. The Petitioner has not 
provided any justification to show that reactor power level is independent of 
the potential hazard to the health and safety of the public and environment 
Also, the Petitioner does not justify the decrease in the scope of the regulatory 
process except to state that the current definitions are arbitrary. In addition 
to reviewing the petition and comments from the public, the petition was also 
examined against the existing regulatory requirements affecting test reactors. 
These regulations are briefly listed as follows: 

1. 10 C.F.R. § 50.2 defines "testing facility" as a nuclear reactor that is of 
a type described in 10 C.F.R. § 50.21(c) and for which an application 
has been filed for a license authorizing operation at: 
(a) A thermal power level in excess of 10 megawatts; or 
(b) A thermal power level in excess of 1 megawatt, if the reactor 

is to contain 
(i) A circulating loop through the core in which the appli­

cant proposes to conduct fuel experiments; or 
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(ii) A liquid fuel loading; or 
(iii) An experimental facility in the core in excess of 16 

square inches in cross-section. 
2. 10 CP.R. §50.21(c) describes a requirement for a production or 

utilization facility for conducting research and development activities 
of the types specified in § 31 of the Act, and which is not a facility 
of the type specified in paragraph (b) of this section or in 10 
C.F.R. § 50.22. 

3. 10 CPR. § 50.30(/) requires an environmental report to be submit­
ted with an application for a testing facility construction permit or 
operating license. 

4. 10 CP.R. § 50.58 requires ACRS review and report for testing facility 
construction permit or operating license. 

5. 10 CP.R. §50.92(a) requires a construction permit for a material 
alteration to a licensed facility and . public notice according to 10 
C.F.R. § 2.105 (30 days' notice and opportunity for hearing where an 
amendment to a license involves a significant hazard consideration). 

6. 10 CP.R. §140.3(k) defines "testing reactor" as a nuclear reactor of 
a type described in 10 C.F.R. § 50.21 (c) of this chapter and for which 
an application has been filed for a license authorizing operation at: 
(a) A thermal power level in excess of 10 megawatts; or 
(b) A thermal power level in excess of 1 megawatt, if the reactor 

is to contain: 
(i) A circulating loop through the core in which the appli­

cant proposes to conduct fuel experiments; or 
(ii) A liquid fuel loading; or 

(iii) An experimental facility in the core in excess of 16 
square inches in cross-section. 

7. 10 CP.R. § 170.3(h) defines "research reactor" as a nuclear reactor 
licensed by the Commission under the authority of subsection l04c 
of the Act and pursuant to the provisions of 10 C.F.R. § 50.21 (c) of 
this chapter for operation at a thermal power level of 10 megawatts 
or less, which is not a testing facility as defined by paragraph (m) of 
this section. 

8. 10 CP.R. §170.3(m) defines "testing facility" as a nuclear reactor 
licensed by the Commission under the authority of subsection l04c 
of the Act and pursuant to the provisions of 10 C.F.R. § 50.21(c) of 
this chapter for operation at: 
(a) A thermal power level in excess of 10 megawatts; or 
(b) A thermal power level in excess of 1 megawatt, if the reactor 

is to contain: 
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(i) A circulating loop through the core in which the appli­
cant proposes to conduct fuel experiments; or 

(ii) A liquid fuel loading; or 
(iii) An experimental facility in the core in excess of 16 

square inches in cross-section. 
All the distinctions between research and test reactors cited in the above 

regulations have been promulgated by NRC to ensure the protection of public 
health and safety and the environment. These distinctions reflect the importance 
of reactor power level, postulated accidents, and facility function in NRC 
licensing decisions. The NRC, in light of this petition, has reexamined its 
regulations and determined that no additional action is required at this time. 

Accordingly, the Commission determines that rulemaking is not necessary at 
this time. 

Dated at Rockville, Maryland, 
this 5th day of April 1989. 
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In the Matter of 

Cite as 29 NRC 395 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Lando W_ Zech, Jr., Chairman 
Thomas M. Roberts 

Kenneth M. Carr 
Kenneth C. Rogers 
James R. Curtiss 

CU-B9-7 

Docket Nos. 50-443-0L-1 
50-444-0L-1 

(Onslte Emergency Planning 
and Safety Issues) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et sl. 

(Seabrook Station, Units 1 
and 2) May 3,1989 

The Commission denies a "Second Motion for Reconsideration of CLI-88-
10," in that Intervenors have again fundamentally misperceived the purpose and 
nature of the decommissioning funding requirements and thus failed to make a 
case for reconsideration. The Commission finds that the changed circumstances 
brought to them by Intervenors should not be expected to alter substantially the 
sums estimated by the Commission. 

ATOMIC ENERGY ACT: WASTE DISPOSAL 

Even in the event that all three waste disposal sites were barred to Seabrook 
and the state of New Hampshire does not move to meet its obligations under 
LLRWPA, the Commission sees no need to alter its decision in CLI-88-10, 28 
NRC 573 (1988). 
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ATOMIC ENERGY ACT: WASTE DISPOSAL 

NRC: CONSIDERATION OF ECONOMIC MATTERS 

NUCLEAR WASTE POLICY ACT: FUNDING FOR DISPOSAL OF 
SPENT FUEL 

OPERATING LICENSE(S): DISPOSAL OF SPENT FUEL 

No demonstration has been made to cause the Commission to believe that 
the sum that it ordered to be set aside in CLI-88-10. including a contingency 
in excess of $14 million. is inadequate to provide the requisite assurance for 
the limited additional potential costs of continued onsite storage for the term of 
years until the state of New Hampshire itself becomes responsible for the waste. 

ATOMIC ENERGY ACT: WASTE DISPOSAL 

NRC: CONSIDERATION OF ECONOMIC MATTERS 

NUCLEAR WASTE POLICY ACT: FUNDING FOR DISPOSAL OF 
SPENT FUEL 

OPERATING LICENSE(S): DISPOSAL OF SPENT FUEL 

RULES OF PRACTICE: RECONSIDERATION PETITIONS 

The Commission finds that the changed circumstances brought to it by 
Intervenors should not be expected to alter substantially the sums estimated 
by the Commission, and thus reconsideration is not warranted. 

RULES OF PRACTICE: RECONSIDERATION PETITIONS 

Because of allegedly changed circumstances that could not have been brought 
to them, the Commission gives consideration here to matters beyond the original 
record of the order for which reconsideration is sought 

MEMORANDUM AND ORDER 

By this order the Commission rules on the "Second Motion for Reconsid­
eration of CLI-88-10" ("Motion"), filed on March 3, 1989, by the Attorney 
General of Massachusetts (MassAG) on behalf of himself, the Seacoast Anti­
Pollution League and the New England Coalition on Nuclear Pollution (collec-
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tively "Intervenors'V CLI-88-10,z among other things, established decommis­
sioning funding requirements which Applicants must meet before a license can 
issue permitting low-power testing operations at Seabrook. Intervenors ask that 
the Commission, on reconsideration of that order, "remand the issue of low-level 
waste generation and disposal to the Licensing Board for litigation"3 based on 
factual allegations of the unavailability of low-level waste disposal sites. As the 
Commission explains briefly below, the Intervenors have again fundamentally 
misperceived the purpose and nature of the decommissioning funding require­
ments and thus failed to make a case for reconsideration. 

In CLI-89-34 (denying reconsideration of CLI-88-10), the Commission reiter­
ated that it had established specific financial assurance requirements to provide 
reasonable assurance of the availability of decommissioning funding in the event 
low-power testing had occurred but a full-power license was not authorized. The 
Commission made clear that to effect a change in the Commission's dollar re­
quirements a party would at the least have to "squarely challenge those included 
in the Commission's determination." CLI-89-3, 29 NRC at 241. 

Intervenors' Motion argues that South Carolina's denial of access by New 
Hampshire to the low-level-waste regional disposal facility located at Barnwell, 
South Carolina, and the State of Washington's denial of access to the facility at 
Richland, Washington, along with the expected denial by Nevada to the facility 
at Beatty, Nevada, would ensure that low-level waste generated by low-power 
operation at Seabrook cannot now be shipped off site.s Intervenors fail to assert 
what the projected increase in costs of lengthier onsite storage would be, but 
simply say they must be explored. The Commission disagrees. 

Even in the event that all three waste disposal sites were barred to Seabrook 
and the state of New Hampshire does not move to meet its obligations under 
LLRWPA - matters that, except for purposes of argument, we may not assume 
to be true, the Commission sees no need to alter its decision in CLI-88-10. 
No demonstration has been made to cause the Commission to believe that the 
sum that it ordered set aside in CLI-88-10, including a contingency in excess 
of $14 million, is inadequate to provide the requisite assurance for the limited 
additional potential costs of continued onsite storage for the term of years until 

I The Applicants filed their respoose on Much 13, 1989, and the Staff, in turn, filed on March 20,1989. 
2eu.88.10, 28 NRC 573 (1988). 
3Motion at 2-
4 29 NRC 234 (1989). 
S Denial of access is pcnnittcd under provisions of the Low·Level Radioactive Waste Policy Act of 1985, 42 
U.S.c. §2011b, ct seq. (llRWPA). In particuIar, 43 U.S.c. §2021c(c)(2)(B) establishes requirements for states 
or interstate canpact regions that do not have operating low·level ndioactive waste disposal sites and pcnnits 
sanctions against those states or compacts that do not meet milestones toward !he development and licensing of 
their own disposal sites. Failure to meet the January I, 1989 milestone subjects the delinquent state or canpact 
to the possibility of a bar of future shipments of waste into Barnwcll. Richland, and Bcauy. 
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the state of New Hampshire itself becomes responsible for the waste.6 Under 
LLRWPA, costs to Applicants of low-level waste storage are limited to those 
accruing until January 1, 1996.7 

The Commission adheres to the view that it previously emphasized: 

The Commission has not determined that decommissioning will be required after low power 
but simply that in these unique circumstances financial protections should be in place to 
provide reasonable assurance of the availability of funds should commercial operation not 
occur. In that light the Commission did not require or expect that the analysis of the costs 
of decommissioning would include precise information. • • • The Commission expected 
approximate estimates of costs so that a reasonable minimum sum could be determined and 
then adequate assurance provided for its availability. 

28 NRC at 586 (emphasis in original). 
In light of the foregoing discussion, the Commission finds that the changed 

circumstances8 brought to us by Intervenors should not be expected to alter 
substantially the sums estimated by the Commission and thus that reconsideration 
is not warranted. Accordingly, Intervenors' Motion is denied. 

It is so ORDERED.' 

Dated at Rockville, Maryland, 
this 3d day of May 1989. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

6The Commission notes. without necessarily relying on. Applicants' evidence by affidavit of the limited nawre 
of ruch COllts. Sit Applicants' Respoose at 6, with supporting Affidavit of George S. Thomas. dated March 10. 
1989. 
742 U.S.c. § 2021 e(d)(2)(C) states in relevant part: 

If a State (or. where applicable. a compact region) in which 10w·leve1 ndioactive Wlste is gcnented is 
unable to provide for the disposal of all ruch waste genenled within such State or the ccmpact region by 
January 1. 1996. each State in which luch Wlste is genented, upon the request of the gmentor or owner 
of the waste, shall take title to the Wlste, be obligated to take possession of waste, and shall be liable for 
all damages directly or indirectly incurred by ruch genentor or owner IS a cmscqucnce of the flnure of 
the State to take possession of the waste IS soon after January I, 1996, IS the gmentor or owner notifies 
the State that the waste is avana ble for shipmenL 

8The Commission previously staled that its decision on reconsidention in Cll-89-3 would be only on the existing 
record. S .. Cll-S9-3, 29 NRC at 239 n.S. Because of allegedly chanSed circumstances that could not previously 
hive been brought to us, we have given considention here to mltters beyond the original record. 
'Ccmmissioner Carr was absent for the affirmation of this order. If he had been present he would have approved 
iL 
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In the Matter of 

Cite as 29 NRC 399 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Lando W_ Zech, Jr., Chairman 
Thomas M. Roberts 

Kenneth M. Carr 
Kenneth C. Rogers 
James R. Curtiss 

CU-89-8 

Docket Nos. SO-443-0L-1 
S0-444-0L-1 

(Onslte Emergency Planning 
and Safety Issues) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 
and 2) May 18,1989 

The Commission has before it three separate motions seeking to stay au­
thorization to conduct low-power testing at Seabrook. The Commission denies 
the motions after analyzing the four factors relevant to consideration of stay 
motions. Those factors did not favor a stay. The Commission finds that in­
tervenors' claims of harm did not meet the standards of irreparable harm, and 
Intervenors did not demonstrate how the irreversible effects from irradiating the 
reactor were harm to them. The Commission found further that Intervenors did 
not make a strong showing that they are likely to prevail on the merits: (l) 
Intervenors err in interpreting the Atomic Energy Act to bar any operation of a 
nuclear reactor until all issues material to the issuance of a full-power license 
are decided; (2) low-power operation is not a new circumstance, or a separate 
federal action, either of which could require further Environmental Impact State­
ment analysis under NEPA; (3) delay of corrective measures to three items of 
the Safety Parameter Display System until as late as the first refueling outage 
would not result in a lack of reasonable assurance of public health and safety. 
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The Commission found that delay would harm Applicants and would not serve 
the public interest. 

ADMINISTRATIVE PROCEDURE ACT: STAY OF PROCEEDINGS 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

The Commission's determination of whether to grant or deny a stay appli­
cation involves consideration of four factors. But it is incontrovertible that the 
most significant factor is whether the party requesting a stay has shown that it 
would be irreparably injured unless a stay is granted. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURy) 

Simply reciting claims of risk of some future harm. without discussing the 
likelihood or degree of any such risk does not meet the standard of irreparable 
harm required by this Commission or the courts. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURy) 

At a nuclear plant that complies with Commission requirements for low­
power operation. there is no threat of irreparable harm either from the risks or 
the irradiation of the reactor that occur during low-power testing. 

EMERGENCY PLAN(S): LOW-POWER LICENSE (COMPARATIVE 
RISK ANALYSIS) 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

The Commission has consistently found that the risk of an accident during 
low-power operations is not irreparable harm. Certain factors contribute to a 
substantial reduction in risk and potential accident consequences for low-power 
testing as compared to the higher risks of continuous full-power operations. 
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EMERGENCY PLAN(S): LOW-POWER TESTING AND 
OPERATION 

OPERATING LICENSE PROCEEDINGS: RISK ASSESSMENT 

The Commission has recognized a somewhat increased risk of operator error 
in early phases of operations where operators are less experienced, but nonethe­
less, determined that the slightly higher risks due to the relative inexperience of 
operators are significantly outweighed. 

EMERGENCY PLAN(S): LOW-POWER TESTING AND 
OPERATION 

NRC: AUTHORITY (IMPOSITION OF LICENSE REQUIREMENTS) 

OPERATING LICENSE(S): LOW-POWER LICENSE (EMERGENCY 
PREPAREDNESS) 

The greatly lowered likelihood of any offsite harm even in the unlikely event 
of an accident during low-power testing is all the more true here where the 
Commission has strictly limited the operation that may occur pursuant to the 
low-power license. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

Irradiation of the reactor is not irreparable harm to the intervenors. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE INJURY) 

It is true that criticality of the reactor will irradiate the reactor core and 
thus effect some irreversible changes. The D.C. Circuit, in denying a stay of 
low-power operation at the Shoreham reactor, evaluated the irreversible changes 
from low power and found that they did not rise to the level of irreparable injury. 
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ATOMIC ENERGY ACT: WASTE DISPOSAL 

NUCLEAR WASTE POLICY ACT: FUNDING FOR DISPOSAL OF 
SPENT FUEL 

OPERATING LICENSE(S): DECOMMISSIONING (FUNDING); 
DISPOSAL OF SPENT FUEL 

The Commission's provisions to ensure availability of funds to decommis­
sion after low-power testing mean that any necessary action to avoid hazards 
from radioactive contamination resulting from low-power testing can be taken 
promptly. Adequate provisions have been made for decontamination and de­
commissioning of the reactor and the safe storage of nuclear waste until it can 
be removed from the site. 

ADJUDICATORY BOARDS: SCOPE OF REVIEW (OPERATING 
LICENSE PROCEEDING) 

ATOMIC ENERGY ACT: HEARING RIGHT 

OPERATING LICENSE(S): LOW-POWER LICENSE (EFFECT ON 
FULL-POWER LICENSE) 

RULES OF PRACTICE: CONTENTIONS (APPEALABILITY OF 
DISMISSAL); REOPENING OF PROCEEDINGS 

No irreparable harm arises from the "potential mootness" of Intervenors' 
claims. Those claims would not become moot simply by the occurrence of 
low-power operation. Were Intervenors ultimately to prevail on their claim that 
the operator-related exercise was wrongly rejected, their contention could be 
admitted to reopened hearing for adjudication. Were Intervenors to prevail in the 
ensuing litigation, Applicants would be required to cure whatever deficiencies 
were found. Thus Intervenors would not be deprived of the opportunity to have 
their cause of action heard and to receive meaningful relief. 

NUCLEAR REGULATORY COMMISSION: AUTHORITY 
(RELATION TO APPEAL BOARD) 

OPERATING LICENSE PROCEEDINGS: ROLE OF COMMISSION 

The Commission's consideration of the Onsite Exercise contention, which is 
before the Appeal Board on the merits, is without prejudice to the merits of 
Intervenors' ongoing appeal. In order to make the required predictive finding 
on the likelihood of success on the merits, the Commission must give at least 
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threshold consideration to the Licensing Board's decision and the record before 
the Appeal Board. . 

NUCLEAR REGULATORY COMMISSION: JURISDICTION 

OPERATING LICENSE PROCEEDINGS: ROLE OF COMMISSION 

REGULATIONS: EXEMPTIONS (WAIVER) 

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS 

The Commission's rules are clear that only the Commission may waive a 
rule in an NRC proceeding. A rule waiver will be presented to the Commission 
only when the adjudicatory tribunal finds that a prima facie case for waiver has 
been made, but the decision on whether a waiver is necessary rests with the 
discretion of the Commission. 

RULES OF PRACTICE: WITHDRAWAL OF APPLICATION 

Withdrawal of an application is neither automatic nor a matter of right, 
especially where Applicants would be in possession of an irradiated reactor. 

ADMINISTRATIVE PROCEDURE ACT: DENIAL OF APPLICATION 

NUCLEAR REGULATORY COMMISSION: AUTHORITY 

OPERATING LICENSE PROCEEDINGS: ROLE OF COMMISSION 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

The Commission may deny a pending full-power application if it is not 
pursued. Subsequent to the denial of the application, NRC would nonetheless 
retain regulatory authority over applicants that are in possession of nuclear 
materials. 
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ADMINISTRATIVE TRIBUNALS: JURISDICTION 

NUCLEAR REGULATORY COMMISSION: JURISDICTION; 
RULEMAKING AUTHORITY 

RULES OF PRACTICE: CHALLENGE TO COMMISSION 
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION 
RULE) 

An adjudicatory licensing hearing is not a permissible forum for a challenge 
to Commission regulations. Such a challenge may be brought by means of a 
petition for rulemaking. 

ATOMIC ENERGY ACT: HEARINGS; INTERPRETATION 

NUCLEAR REGULATORY COMMISSION: AUTHORITY 

Intervenors' claim that Congress did not intend to allow plant operation at 
any power level before the conclusion of all hearings is difficult to understand 
in view of the Commission's consistent interpretation of its organic statute as 
permitting low-power testing before the conclusion of all hearings. 

RULES OF PRACTICE: CHALLENGE TO COMMISSION 
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION 
RULES) 

Intervenors' challenge to the Commission regulation that specifically elim­
inates the need for review and findings on offsite state and local emergency 
response plans before granting a low-power license is impermissible under the 
Commission rules. 

NUCLEAR REGULATORY COMMISSION: AUTHORITY 

REGULATIONS: INTERPRETATION (10 C.F.R. § 50.47(d»; 
VALIDITY 

STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
GENERAL RULES 

Section 50.47(d) was issued on a legally sound basis, and the Commission 
has been issuing low-power licenses pursuant to it for 7 years. It is significant 
that Congress has been made aware of this process and has never suggested that 
the practice is unlawful. 
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NEPA: RELATIONSHIP TO ADMINISTRATIVE PROCEEDINGS; 
SUFFICIENCY OF CONTENTIONS 

NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL 
RESPONSIBILITIES; RESPONSIBILITIES UNDER NEPA 

Intervenors' contention that full-power operation is unlikely amounts to 
no more than speculation as to the eventual outcome of litigation on offsite 
emergency planning issues and is not a new circumstance requiring further 
analysis under NEPA. 

ADJUDICATORY BOARDS: STANDARD OF REVIEW; SCOPE OF 
REVIEW (OPERATING LICENSE PROCEEDING) 

LICENSING BOARD(S): RESPONSIBILITIES (ASSESS HEALTH 
AND SAFETY RISKS) 

NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY 
RESPONSIBILITIES 

OPERATING LICENSE(S): HEALTH AND SAFETY ISSUES 

RULES OF PRACTICE: COMMISSION REVIEW OF APPEAL 
BOARD DECISIONS 

Intervenor provided no explanation to the Appeal Board or to the Commission 
as to why permitting corrective measures with respect to three items of the Safety 
Parameter Display System to occur at any time up to the first refueling outage 
would result in a lack of reasonable assurance that the health and safety of the 
public will be protected, nor does the Commission find any reason to disturb the 
contrary conclusions of the two boards which carefully considered this matter. 

OPERATING LICENSE(S): LOW-POWER LICENSE (EFFECT ON 
FULL-POWER LICENSE) 

RULES OF PRACTICE: STAY OF AGENCY ACTION 

The Commission finds that there will be harm to the Applicants from further 
delay of low-power testing. In general the Commission has found that longer 
periods of time for low-power testing hold the advantage that any problem that 
may be revealed during the testing process can be corrected without delaying 
full-power operations with their attendant benefits. 
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ATOMIC ENERGY ACT: RESPONSIBILITY OF NRC 

LICENSING nOARD(S): EXPEDmON AND THOROUGHNESS 

LICENSING DECISIONS: EXPEDmON AND THOROUGHNESS 

SAFETY STANDARDS: COMPLIANCE 

The public has an interest in the resolution of licensing proceedings with 
reasonable expedition. It is consistent with the expressed intent of Congress, 
which defines the public interest, that a plant that has been found to be safe for 
the purposes of low-power testing and is ready to be tested be so permitted. 

MEMORANDUM AND ORDER 

The Commission has before it three separate motions with a single purpose: 
to stay authorization for Public Service Company of New Hampshire ("PSNH" 
or "Applicants'') to conduct low-power testing at Seabrook.l On consideration of 
these papers and the responses to them, the Commission declines for the reasons 
set forth below to impose such a stay. A license for the conduct of low-power 
testing as circumscribed by the Commission's December 21, 1988 order may 
therefore be issued.2 Public Service Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), CLI-88-10, 28 NRC 573 (1988).3 

I. BACKGROUND 

Authorization of the issuance of a license to conduct low-power testing at 
Seabrook was first granted on March 25, 1987, by the Atomic Safety and 
Licensing Board (Licensing Board) conducting the hearing on onsite emergency 
planning and safety issues in this proceeding (Onsite Board). Because of a 

1 The motions are: (1) Intervencm' Motion for a Stay of Low-Power Opention Pending Commission or 
Appellate Review. dated May 8. 1989; (2) Application for Stay on Behalf of Seacoast Anti-Pollution League, 
dated May 8, 1989; and (3) Intervenon' Motion for a Stay of Effectiveness of LBP-89-4 Pending Appeal. dated 
February 8, 1989. The stay application on LBP-89-4 (29 NRC 243) was accompanied by Intervenon' ftl<juest that 
it be accepted for filing although in excess of the 1 (}.page limitation let forth in our rules. The Commission grants 
this ftl<jucst, but notes with displeasure that margin ftl<juirements were disregarded and that the filing appeared 
to be unduly freighted with aingl~ap.ced footnotes. We do not expect future filings to abuse the Commission', 
indulgence in this regard. Oppositions to each of the stay applications have been filed by the Applicants and NRC 
Staff. 
2 Provisions for the effective date of the authorization to issue a low-power license are let forth at the conclusion 

of this order_ 
3 Hereinafter, all administrative decisions in the Seabrook prooeeding will be cited only by nwnber and date. 

The agency'. citation system denotes decisions of the Licensing Board Panel as "LBP" decisions, of the Appeal 
Board as .. AlAB ," and the Commission decisions as "CU." 
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number of intervening actions by the Commission and the Atomic Safety and 
Licensing Appeal Board (Appeal Board) that license has not been issued. The 
Commission does not here retrace the complicated litigation over the past 2 
years that has prevented the issuance of that license. Suffice it to note that 
in that time the entire administrative appellate course has run on all issues 
on which the Seabrook low-power license depends save one - the Licensing 
Board's rejection of a contention challenging operator performance based on an 
emergency planning exercise. Nor are there any design or construction problems 
unresolved for full-power operations. Thus, apart from the exercise contention 
and emergency planning issues, there is a final agency decision that the Seabrook 
nuclear facility is safe to operate at full power. 

In the 2 years since low-power testing was first authorized for Seabrook, the 
Commission itself has caused the license to be twice stayed.4 First. as a matter of 
policy, the Commission required Applicants before low-power testing to submit 
their own plan to protect Massachusetts residents in the EPZ in light of the state 
and local governments' failure to participate further in emergency planning. 
That action was completed. See CLI-87-2, 25 NRC 267 (1987); CLI-87-3, 25 
NRC 875 (1987); and CLI-87-13, 26 NRC 400 (1987). Second, the Commission 
required that the Applicants present a plan, with supporting documentation, to 
ensure the availability of adequate funds for decommissioning the reactor in the 
hypothesized circumstances that low-power testing was conducted at Seabrook 
and subsequently a license to conduct full-power operations was not granted. 
See CU-88-7, 28 NRC 271 (1988). That condition has also been fulfilled. 

Pursuant to CLI-88-7, Applicants submitted a decommissioning funding plan 
which in CLI-88-10 the Commission found acceptable in part. To cure those 
portions that were unacceptable, the Commission ordered modifications to the 
submittal both to increase significantly the sum of funds to be ensured -
from a little over 20 million to 71.2 million dollars - and to provide greater 
assurance of the availability of those funds. The Commission required the 
Applicants to submit the necessary assurances for compliance to the NRC Staff 
for review. Staff in tum was to provide notice to the Commission that CLI-88-
10's requirements had been satisfied. See CLI-88-10. 

At the time of its CLI-88-10 decision, the Commission was aware that a 
new contention had been put before the Onsite Board. Taking account of 
this, the Commission provided that a low-power license could issue after the 
Staff had provided notice of Applicants' compliance with the decommissioning 
funding requirements, but only after the Licensing Board had resolved the new 
contention. Recognizing that some parties might wish to seek an agency or a 

4 The Commission'lltays did not cover this entire period. Other .dmini.strative decisions identified delici..,cies 
in the earlier decisional fOWldation for low·power operations. See ALAB·gg3, Z1 NRC 43 (1988) (remind on 
public emergency notification). Su also ALAB·g7S, 26 NRC 251 (1987) (remanding two rejected contentions). 
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judicial stay, the Commission also established a period after these conditions 
were met within which stays could be filed.s The Licensing Board decided the 
matter before it on January 30, 1989. LBP-89-4, 29 NRC 62 (1989). On 
May 3, 1989, the NRC Staff provided notice that the Applicants had satisfied 
the Commission's requirements of CLI-88-10. As noted above, on May 8 and 
9, Intervenors filed requests to stay the low-power operation of the Seabrook 
facility, in addition to the request seeking a stay of LBP-89-4. 

The Commission now turns to its decision on those requests. 

ll. DECISION ON THE STAY FACTORS 

The Commission's determination of whether to grant or deny a stay appli­
cation involves consideration of four factors. See 10 C.F.R. § 2.788(e). But it 
is incontrovertible that "the most significant factor in deciding whether to grant 
a stay request is 'whether the party requesting a stay has shown that it will be 
irreparably injured unless a stay is granted.''' Metropolitan Edison Co. (Three 
Mile Island Nuclear Station, Unit 1), CLI-84-17, 20 NRC 801, 804 (1984), 
citing Westinghouse Electric Corp. (Exports to the Philippines), CLI-80-14, 11 
NRC 631, 662 (1980). See also Alabama Power Co. (Joseph M. Farley Nuclear 
Plant, Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (1981) (irreparable injury 
is "the most crucial factor"). Because we find that our determination on that 
factor does not support the grant of a stay, we turn to it immediately. 

A. Whether Low-Power Testing Irreparably Injures Intervenors 

Intervenors' Claims 

Intervenorsti offer a number of largely unsupported assertions of their claim 
that they will be irreparably harmed by the low-power operation of Seabrook: 

1. Intervenors contend that irreparable harm results from the increased 
risk to the public from low-power testing which permits low-power 
operations to take place "despite well-documented inadequacies in 
the training and knowledge of key plant operators." (Since the 
Commission has identified no "well-documented inadequacies in the 
training and knowledge of key plant operators," the Commission 
assumes that Intervenors refer to disagreements they have with NRC 

SIn. later order the Canmission established a 9-day briefing period for stay requests and provided panics the 
assurance that no low·power license would issue until any stay motions had been decided. Order (unpublished) 
March 22, 1989. 
tiThe term "IntervenoIS" will be used interchangeably to refer to the various groupings of the four panics: 

Anorney General for the Commonwealth of MuSichusens (MassAG). New England Coalition on Nuclear Pollution 
(NECNP). Seacoast Anti·Pollution League (SAPL). and the Town of Hampton (TOll). 
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Staff and FEMA regarding operator emergency performance during 
a recent emergency planning exercise. This matter is the subject of 
LBP-89-4.) 

2. They contend that even temporary operation at low power will result 
in irreversible plant contamination caused by radiation of the reactor 
and its component parts, and the creation of high-level radioactive 
waste. SAPL claims in addition that it will suffer irreparable harm 
from the creation of a de facto nuclear waste dump at the site. 

3. They state that "[o]peration at low power will also result in increased 
worker exposures, and poses a risk to the public health and safety." 

4. They state further that should a radiological accident occur at the 
Seabrook plant, it could cause irreversible health damage. 

5. Intervenors contend that to permit low-power operations with their 
irreversible consequences "would be to aIlow precisely the harm that 
Congress intended to prevent in enacting § 189(a) of the Atomic 
Energy Act See Commonwealth of Massachusetts v. Walt, 716 F.2d 
946, 952 (1st Cir. 1983)." 

6. SAPL further claims harm from the "tendency of low power operation 
to foreclose alternative courses of action at the site in the event that 
emergency planning problems prove to be intractable." 

7. In their stay motion on LBP-89-4, Intervenors say that because they 
seek a hearing on the operator performance issues before low power, 
irreparable harm would arise from the potential mooting of their 
appeal of the Licensing Board's rejection of their emergency planning 
exercise contention. 

Position of Applicants and Staff 

In response, the Applicants and Staff emphasize that the plant has been found 
safe to operate and that under judicially upheld Commission law and precedent, 
there can be no finding of irreparable harm. 

Decision 

Neither separately nor in sum do Intervenors' claims of harm meet the stan­
dard of irreparable harm required by this Commission or the courts. E.g., Cuomo 
v. NRC, 772 F.2d 972, 976 (D.C. Cir. 1985), Citing Wisconsin Gas Co. v. Fed­
eral Energy Regulatory Commission, 758 F.2d 669, 674 (D.C. Cir. 1985) ("harm 
must be both certain and great''). 

Essentially, in all its claims except the fifth and seventh as numbered above, 
Intervenors do no more than recite claims of risk of some future harm, without 
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discussing the likelihood or degree of any such risk. They also assert claims that 
irradiating the reactor will result in irreversible effects, without demonstrating 
how such effects constitute irreparable harm.' On the other hand, as Applicants 
and Staff have demonstrated, at a nuclear plant that complies with Commission 
requirements for low-power operation, there is no threat of irreparable harm 
from either the risks or the irradiation of the reactor that occur during low­
power testing. And the Court of Appeals for the D.C. Circuit reached the 
same conclusion in Cuomo v. NRC, 772 F.2d at 976. With the record of 
this proceeding before us, the Commission concludes that the Intervenors have 
little likelihood of prevailing on a claim that Seabrook does not meet these 
requirements. 

The Commission has consistently found that the risk of an accident during 
low-power operations is not irreparable harm. "[C]ertain factors contribute to a 
'substantial reduction in risk and potential accident consequences for low-power 
testing as compared to the higher risks in continuous full-power operation.'" 
[Citing 46 Fed. Reg. 61,132 (1981)J. ALAB-865, 25 NRC 430, 436-37 (1987). 
Even in the unlikely event of an accident during low-power operations, the risks 
of any offsite harm are substantially less than at full power. See, e.g .• CLJ-88-10. 
See also Emergency Planning and Preparedness Final Rule, 47 Fed. Reg. 30,232, 
30,233 n.l. (1982).8 This is because: 

the fission product inventory during low power testing is much less than during higher power 
operation due to the low level of reactor power and shon period of operation. Second, at 
low power there is a significant reduction in the required capacity of systems designed to 
mitigate the consequences of accidents compared to the required capacities under full power 
operation. Third, the time available for taking actions to identify accident causes and mitigate 
accident consequences is much longer than at full power. 

47 Fed. Reg. at 30,232-33. 
The Commission has recognized a somewhat increased risk of operator error 

in early phases of operations when operators are less experienced. Nonetheless, 
we determined that in light of the three reasons discussed infra the "slightly 

7 To the cmtruy. for example. Intervenors' affiant Bridenbaugh has concluded with respect to worker exposum! 
chit chey "probably would no( exceed allowable limits." Intervenors' Sc.y Exhibit 3, Affidavit of Dale o. Briden· 
baugh, , 12, dated October 29, 1987. Moreover, that affidavit IUpports no claim of injury ocher than economic, 
and it is far from clear who rufl'ers any ecmomic harm. 
a Footnc(e 1 states as follows: 

The level of risk associated with low.power operation has been estimated by the staff in seven1 recent 
operating license cases: Diablo Canyon, Docket Nos. 275-01 .. 323-01.; San Onofre, Docket Nos. 361-
or.. 362-01.; and LaSalle, Docket Nos. 373-0r.. 374-01 .. In each case the Safety Evaluation Report 
concluded that low-power risk is seven1 orders of magnitude less than fUll-power risk. These findings 
IUpport the general conclusion in the text that a number of factors associated wich low-power operation 
imply greatly reduced risk canpaml with fUll power. 
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higher risks" due to the relative inexperience of operators are "significantly 
outweighed." [d. 

Moreover, the greatly lowered likelihood of any offsite harm even in the 
unlikely event of an accident during low-power testing is all the more true in this 
instance where the Commission has strictly limited the operation that may occur 
pursuant to the low-power license without obtaining additional Commission 
approval. Under the terms of CLI-88-10, low-power testing operations (not 
to exceed power levels of 5%) are limited in duration to no more than the 
equivalent of 0.75 effective full-power hours. 

Similarly, irradiation of the reactor is not irreparable harm to the Intervenors. 
It is true that criticality of the reactor will irradiate the reactor core and thus 
effect some irreversible changes.' The Cuomo Court, in denying a stay of low­
power operation at the Shoreham reactor, evaluated the irreversible changes 
from low power and found that they did not rise to the level of irreparable 
injury. In ALAB-865, in denying the 1987 stay petition for Seabrook low 
power, the Appeal Board evaluated nearly identical claims to those before the 
Cuomo Court and found no basis to distinguish them. It specifically concluded 
"that the contamination of the plant and the possibility that waste may need to 
be stored" did not constitute irreparable injury. The Appeal Board's conclusion 
then was properly founded on Commission and judicial precedent and is directly 
applicable now. ALAB-865, 25 NRC at 438. Moreover, the Commission's 
provisions to ensure availability of funds to decommission after low-power 
testing, in the hypothesized circumstance that a full-power license would not 
be granted, mean that any necessary action to avoid hazards from radioactive 
contamination resulting from low-power testing activity can be taken promptly. 
They also ensure that the economic burden will not fallon federal, state, or local 
governments. In short, adequate provisions have been made for decontamination 
and decommissioning of the reactor and the safe storage of nuclear waste until it 
can be removed from the site. Under no circumstances will Seabrook be turned 
into a "waste dump." 

With regard to the fifth and seventh claims, Intervenors appear to be assert­
ing that they would be irreparably harmed by the potential mootness of their 
claims. But those claims would not become moot simply by the occurrence 
of low-power operation. Because both claims are made under the Atomic En­
ergy Act, the citation to Commonwealth of Massachusetts v. Watt, supra, whose 
holding is restricted to NEPA violations, is inapposite. Nonetheless, that case is 
instructive that violations of substantive statutes are susceptible to judicial grants 

, After !he projected low-power testing, contamination levels in the reactor will be neglipble .part from !he 
inadiated fuel itself_ Applicants' Response, Affidavit of George S. Thomas, ~ 13. 
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of relief and thus are unlikely to be mooted.10 Were Intervenors ultimately to 
prevail on their claim before us that their operator-related exercise contention 
was wrongly rejected, their contention could be admitted to a reopened hearing 
for adjudication relevant to the grant of a full-power license. Were Intervenors 
to prevail in the ensuing litigation, Applicants would be required to cure 
whatever deficiencies were found. Thus Intervenors would not be deprived of 
the opportunity to have their cause of action heard and to receive meaningful 
relief. 

Lacking any meaningful showing of irreparable harm to them, there is scarce 
basis for the Commission to grant Intervenors a stay. The Commission turns 
nonetheless to the three remaining stay factors. 

n. Whether the Movants Have Made a Strong Showing That They Are 
Likely to Prevail on the Merits 

Intervenors MassAG, NECNP, and TOR base their stay motions on claims of 
error that they group under four headings: (1) Onsite Exercise Contention; (2) 
Decommissioning; (3) Violations of the Atomic Energy Act; and (4) Violations 
of NEPA. To these, which SAPL adopts, SAPL adds (5) Partial Deferral of the 
Safety Parameter Display System.ll Of these issues, all but the first and a single 
subissue of the second have already received a final agency decision which the 
Commission has either made itself, reviewed, or after threshold consideration 
declined to review. See generally 10 C.F.R. § 2.786. Thus, only as to two issues 
is there even the possibility that movants can prevail on the merits before the 
Commission, let alone make the overwhelming showing needed to outweigh a 
weak case on irreparable harm. Accordingly, we turn to them first 

1. The Onsite Exercise Contention 

This issue arose from the NRC Staff's report on Applicants' onsite emer­
gency planning exercise which was conducted on June 28-29, 1988. The report 
found no violations, but Staff did find some matters relating to various operator 
responses which the Staff initially described as weaknesses. The Staff addressed 
these matters in followup discussions with Applicants, as is the normal pro-

10 Wart also makes clear lhat limply alleging lhat a NEPA violation would bcc:ome moot is insufficient to justify 
a ltay; a NEPA violation must be clearly established. 564 F.2d at 456. S,. also CUOmb. m F.2d at 976. And 
the equities must be balanced and found to favor injunetive relief. AmbcO Production Co. v. Village of Gambell. 
480 U.S. 531 (1987). 
11 SAPL also "Simply Notes. But Does Not Argue At Length" what it perceives u several additional failures 
of the Commission to properly resolve the issues. This listing without more does not warrant individualized 
Commission response. 
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cedure,12 The matters were resolved in some cases by explanations of misun­
derstandings and in others by commitments to implement various initiatives and 
recommendations for improved guidance to operators. The issue that is raised 
by Intervenors is whether they have been wrongfully denied the opportunity, be­
fore low power may proceed. to litigate their contention that, contrary to Staff's 
view, the weaknesses that Staff noted have not been resolved and demonstrate 
that Applicants' onsite plan does not provide adequate protection for the public 
at low power. 

Intervenors argue, inter alia. that the Board erroneously applied the stan­
dards for reopening a proceeding, and also misapplied the late-filed contention 
standards, causing the rejection of their contention regarding the emergency re­
sponse judgments of various NRC-licensed operators. The Applicants defend 
the decision of the Board and also maintain that the exercise performance is 
not a relevant standard for ruling on the adequacy of the Applicants' onsite 
emergency plan which must be available for low power. They also assert that 
under the Shoreham rule the exercise contention is inadmissible in any event 
since the Intervenors do not allege a "fundamental flaw" in the plan but at most 
a training problem. See Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1), ALAB-903, 28 NRC 499 (1988). The Staff observed that the 
reopening determination was unnecessary, and that Intervenors' failure to file 
their contention timely, and to satisfy late-filed contention requirements, was 
sufficient to warrant dismissal. 

The Commission's consideration of this issue is, of course, without prejudice 
to the merits of intervenors' ongoing appeal. However, in order to make 
the required predictive finding on likelihood of success on the merits, the 
Commission must give at least threshold consideration to the Licensing Board's 
decision and the record before the Appeal Board. As set forth below, we find 
that there is not such a likelihood of a changed outcome in the Licensing Board 
decision that the Commission might, as a matter of discretion, wish to stay the 
effectiveness of LBP-89-4. 

In particular, as reflected in questioning by the Appeal Board at oral argu­
ment,13 there is at least a reasonable question whether the exercise is material 
to a decision on the adequacy of the onsite plan for low power.14 The scenarios 

12 "[J]t is normal NRC procedure, when In exercise inspection report identifies 'open itemS,' for the Staff to 
c:mduct I Collowup inspection to determine whethct those opened itemS should be closed in I subsequent inspection 
report." LBP-89-4. 29 NRC It 74. 
13 "Judge Rosenthal: If in fact the Cormnissim has luthorized low power with respect to many reactors without 
an exercise having taken plac:e, would you Igree that that is It least implicitly I !ejection by the Commission of 
rour position m thatr Transcript oC Oral Argument befOJe the Appeal Board, April 21, 1989, at 11. 
4Tbe Commission diJeetcd in 01-88-10 that a low-power Iic:cnse c:ould not issue in Idvmoe of I lic:cnsing 

Board decisim on Idmission of the c:mtcntion and if admitted, until the Iitigltim was c:anplctcd. That ctirec:tion 
did not decide that the issue was one properly befo!e the Onsile Board. but simply mJuircd that the Onsile Board 
decide it before low power. If the Board found that the issue was susceptible to litigation before it and othctwisc 

(Co1lli_d) 
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being tested were those that would bring into play offsite emergency plans and 
involved larger and more fast-breaking accidents than any that could reasonably 
be anticipated at low power in the very unlikely event that such an accident 
should occur at all. 

Assuming, without deciding, that Intervenors are correct that the reopening 
standard does not apply, substantial timeliness issues must still be resolved 
to admit a late-filed contention. The answer to the question of whether the 
contention was timely does not clearly favor Intervenors. The exercise that is 
alleged to have revealed the flaws complained of by Intervenors occurred on 
June 28-29, 1988; Intervenors did not file this contention until September 16, 
79 days later. Even assuming they needed the exercise report to frame their 
contention, that was received in mid-July. Even assuming they needed additional 
exercise information (contrary to the Licensing Board's finding), Intervenors 
received that information the "week of' August 15. Since they did not file 
their contention until September 16, there was a minimum of 27 days from the 
last day of "the week of August IS" when the last of the information they 
assert was necessary to their contention was received. That contention was the 
sole contention pertaining, in their view, to the otherwise concluded "onsite" or 
low-power portion of the hearing. The Commission reasonably demands that 
contentions filed after the hearing is under way be filed promptly after receipt of 
the information needed to frame those contentions. Duke Power Co. (Catawba 
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1048 (1983). In 
these circumstances, we do not now see that there is a substantial likelihood 
that there will be a reversal of the finding that this contention was not timely 
and that its late-filing was without good cause. 

Without even reaching the "fundamental flaw" issue, the Commission is 
satisfied that Intervenors have not demonstrated a likelihood that they will prevail 
in overturning the result of LBP-89-4. The Commission is also satisfied that, 
whether it was required or not, the Board's diligent threshold examination of 
the significant safety question provides important assurance that no significant 
safety matter has been overlooked. See LBP-89-4, 29 NRC at 72-86.15 

As we have noted supra, this onsite exercise contention is the only issue rel­
evant to the safety of Seabrook low-power operations where appellate review of 
the Licensing Board decision has not been concluded. If the Intervenors' show­
ing raised a meaningful doubt whether key plant personnel, who had met NRC 

admissible, then the Ccrnmission required that the litigation be c:alcluded before low·power openticns could be 
authorized. 
15 Of course, even in the absence of the adjudi~tim lOUght by intervenors the issues p=ented by the c:altention 
are not unexamined meso FEMA and the NRC Staff have independently been utisfied that the June 28·29, 1988 
Seabrook exercise, which included exercise of the Applicants' onsite plan, has demmstrated reasonable assurance 
of adequate prctectim for the public. S«e Letter, Petersm to Stello (Dec. 14, 1988) referencing FEMA '. "Seabrook 
Exercise Report" (Sept. 1,1988); NRC Staff Inspection Report No. S(}.443/88·09 (July 6,1988). 
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operator-licensing requirements, were insufficiently trained and knowledgeable 
to operate Seabrook safely at low power, then the Commission itself would want 
to examine this matter further. But both FEMA and the NRC Staff have found 
that the level of training and knowledge is adequate and that the onsite exer­
cise did not show otherwise, even though some problems were observed. The 
Intervenors' differing evaluation appears largely conclusory and at most simply 
reflects their disagreement with FEMA and with the Staff's expert evaluation. 
The Licensing Board's opinion remains under review but the likelihood that the 
Staff's and FEMA's judgment will be overturned seems small and is certainly 
not enough to support a stay. 

2. Decommissioning 

The Commission's rules are clear that only the Commission may waive a rule 
in an NRC proceeding. See 10 C.F.R. § 2.758. A rule waiver will be presented 
to the Commission only when the adjudicatory tribunal finds that a prima facie 
case for waiver has been made, but the decision on whether a waiver is nec­
essary rests with the discretion of the Commission. As explained previously, 
the Commission on analyzing the concerns of the parties found that a waiver 
of its rule exempting public utilities from financial qualifications review and 
findings was not needed. This was in large measure because the Commission 
could reasonably and without a waiver provide the principal relief sought, i.e., 
assurance that notwithstanding the pendency of a Chapter 11 Bankruptcy pro­
ceeding for Public Service Company of New Hampshire, adequate funds would 
be available to decommission Seabrook under the hypothesized circumstances 
that low-power operation was concluded and that a full-power license was not 
granted. 

Answers to Intervenors' claims of error in our resolution of what must 
comprise the decommissioning funding plan may be found in our responses 
to Massachusetts AG's successive requests for reconsideration of CLI-88-10.16 
We do not repeat them here, nor do we believe that Intervenors can be heard 
to complain of the Commission's efforts to establish a reasonable funding 
mechanism for decommissioning. In brief, the Commission rejected Applicants' 
proffer of $21 million in an internal fund as insufficient in amount and in security. 
It required assUrance of $72.1 million dollars prefunded in 1988 dollars in a 
separate and segregated internal account with specified additional guarantees or 
by surety or other guarantee methodP 

16 Su Cll·89-3, 29 NRC 234 (1989), md CU·89·7, 29 NRC 395 (1989). 
17 On review of Applicants' lim proffer of canpllance, !he NRC Staff found !hat in changing from a prefunded 
account to a rurety method of guarantee to be paid 0111 in successive yean as !he need arose, Applicants had 

(Collliluud) 
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One new argument raised in Intervenors' stay papers may be easily dis­
patched. With regard to implementation of CLI-88-1O, Intervenors argue that 
the agreement is deficient in that it provides for obligation of the surety only on 
denial of a full-power license. Intervenors fear that Applicants might withdraw 
their application and thus prevent the Commission from denying the license and 
triggering the surety agreement. 

The simple answer is that withdrawal of an application is neither automatic 
nor a matter of right,18 especially where as here Applicants would be in 
possession of an irradiated reactor. The Commission may deny a pending full­
power application if it is not pursued. Subsequent to the denial of the application, 
NRC would nonetheless retain regulatory authority over applicants that are in 
possession of nuclear materials. 

In light of the foregoing, Intervenors cannot claim a likelihood of success on 
this issue. 

3. Violations of the Atomic Energy Act 

Intervenors also claim that the NRC has erred in interpreting the Atomic 
Energy Act to permit any operation of a nuclear reactor before all issues material 
to the issuance of a full-power license are decided. This claim directly challenges 
the Commission's regulation at 10 C.F.R. § 50.57(c). An adjudicatory licensing 
hearing is not a permissible forum for a challenge to Commission regulations. 
See 10 C.F.R. § 2.758. Such a challenge may be brought by means of a petition 
for rule making. 

Intervenors state in their stay motion that "[ilt is clear that Congress did not 
intend to allow the initial operation of a nuclear power plant at any power level" 
before the conclusion of all hearings. Intervenors' Stay Motion at 4. This claim 
which is unsupported is difficult to understand in view of the Commission's 
consistent interpretation of its organic statute as permitting low-power testing 
before the conclusion of all hearings.19 

insufficiently allowed for the lum to be in 1988 doI1us. Adjustments increasing the amount of surety were made 
befon: Staff provided notice that Applicants had complied. 
18 Su 10 c.F.R. 12107(a): ""!he Commission may permit an applicant to withdnw an application •••• or 
may, en receiving a request for withdnwal of an application, deny the applicatien or dismiss it with preju. 
dice •... " 
19 Su 1 SO.S7(c), 37 Fed. Reg. 15,127 (1972): 

An applicant may, in a case where a hearing is held in ccnncction with [an operating license proceeding] 
make a motion in writing, pursuant to this paragnoph (c), for an opcnting license authorizing low-power 
testing (operation at not more than 1 percent of full power for the purpose of testing the facility), and 
further operations abort of full power operation. Action en luch a motion by the prosiding officer shall 
be taken with due regsrd to the rights of the parties to the proceedings, including the right of any party 
to be heard to the extent thst his ccntentions arc relevant to the activity to be authorized. . • • 

(Collli1/Ued) 
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In particular, Intervenors have challenged the Commission's regulation that 
specifically eliminates the need for review and findings on offsite state and local 
emergency response plans before a low-power license may be granted. See 10 
C.F.R. § 50.47(d).20 This challenge is also impermissible under the Commission 
rules. See 10 C.F.R. §2.758. Section 50.47(d) of 10 C.F.R. was issued on a 
legally sound basis, and for 7 years the Commission has been issuing low-power 
licenses pursuant to § 50.47. It is also significant that Congress has been made 
aware of this process through quarterly reports which include notification of the 
issuance of such licenses. Congress has never suggested that the practice is 
unlawful. 

Intervenors also assert that "even if the Commission reads the Atomic En­
ergy Act as permitting the issuance of low-power licenses, it would be arbitrary 
and capricious to issue one in this case, in light of the great uncertainty that 
Seabrook will ever receive an operating license." Intervenors' Stay Motion at 
4. Intervenors profess that there is great uncertainty because the "Common­
wealth's nonparticipation in emergency planning" compounds the unlikelihood 
that Seabrook will meet the Commission's emergency planning regulations and 
secondly because, in their view, it is highly questionable (although Intervenors 
do not state why) that PSNH, "which has declared bankruptcy, will ultimately 
receive a license to operate Seabrook." 

Our discussion of Intervenors' "improbability" claim infra at pp. 418-19 is 
equally applicable here. The Commission will not speculate at this stage whether 
and, if so, when a full-power license will issue for Seabrook, but we do note 
the following. In every NRC authorization act that has been passed since 1980, 
Congress has instructed the Commission to consider utility emergency plans 
whenever state or local governments refuse to submit plans. The NRC has 
amended its rules to make clear that it will consider such plans as a basis 
for a full-power operating license. 10 C.F.R. § 50.47(c). That rule has been 
judicially upheld. Commonwealth of Massachusetts v. United States, 856 F.2d 
378 (1st Cir. 1988). The utility has prepared such plans for those portions of the 
Seabrook EPZ which are in Massachusetts. The plans have been exercised. The 
emergency planning for both the New Hampshire and Massachusetts portions of 
the emergency planning zone have been found adequate by FEMA. A Licensing 
Board has already found that the New Hampshire plan meets the Commission's 
licensing requirements. LBP-88-32, 28 NRC 667 (1988). Hearings are under 
way on the utility's plan for the Massachusetts portion of the emergency planning 

The Commission has loog issued low.power licenses punuant to § 50.57(c). E., .• DuqruS1l~ Ught Co. (Beaver 
Valley Power Statioo, Unit 1), LBP· 76-3, 3 NRC 44 (1976). C01lSolidat~d Edisofl Co. 0/ New YorA: (Indian Point, 
Unit 3), LBP·75.18, 1 NRC 431 (1975). 
20nus provisioo has been in place since 1982. Su 47 Fed. Reg. at 30,236. 
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zone. In those hearings, FEMA's favorable finding has the status of a rebuttable 
presumption. 

With respect to Public Service's bankruptcy petition, insofar as it has been 
relevant to our provisions for the public health and safety the Commission has 
taken account of it and will continue to do so. 

In these circumstances we continue to find that eventual full-power licensing 
of Seabrook is in the "realm of the possible.''21 Thus it is reasonable for the 
Commission to act promptly, before a final resolution of all full-power issues, 
so that the Applicants may derive the full benefits of low-power testing. 

4. Violations of NEPA 

Intervenors contend that low-power operation is either a significant new 
circumstance necessitating a supplement to the 1982 Final Environmental Impact 
Statement (EIS) or a separate federal action requiring its own EIS. The sole 
reason presented for this asserted obligation is the alleged improbability of 
Seabrook's receiving a full-power license. This improbability, they argue, 
mandates that the costs and benefits of operating only at low power be separately 
evaluated. 

This is not the first time that the Commission has faced such a NEPA 
claim. As the Appeal Board observed in rejecting Intervenors' argument, "[t]he 
principal and decisive difficulty with this line of argument" is that it has been 
rejected both by us in the Shoreham proceeding and by the Court of Appeals for 
the District of Columbia Circuit. ALAB-875, 26 NRC 251, 259 (1987), citing 
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLJ-84-
9, 19 NRC 1323, 1326 (1984), and CLI-85-12, 21 NRC 1587, 1589 (1985); 
Cuomo v. NRC, 772 F.2d at 974-76. Intervenors base their belief that full-power 
operation is unlikely on the fact that in September 1986 the Commonwealth of 
Massachusetts refused to submit emergency plans for the Massachusetts sector 
of the lO-mile emergency planning zone (EPZ) around Seabrook. 21 . 

In this proceeding, as in Shoreham, the Commission recognized that "low­
power testing could be held up if it were established, beyond significant doubt, 
that there were truly insuperable obstacles to issuance of a license for operation at 
any substantial power leve1." CLI-87-2, supra, 25 NRC at 271. To assure itself 

21 Su 26 NRC at 404. Given the ament state of the record of emergency planning hearings it would appear that 
PSNlI'. likelihood of receiving a full.power license is greater than it was when the Commission first made this 
observatim in 1987. 
21lntervenors also assert that "[tlhe bankruptcy of Public Service of New Hampshire, the lead applicant for the 
Seabrook license, cmsiderably deepens the doubt that Seabrook will ever get its full power license." Stay Motion 
at 6. Why this should be the case is totally unexplained. The PSNlI bankruptcy conceivably could affect the 
utility', ability to decommissim the facility should it not ultimately be granted • full·power license. To assure 
itself that decanmissioning funds will be available in such an eventuality, the Canmis.im has required the 
establishment of a decommissiming surety fund. 
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that this was not the case, the Commission, as a matter of policy, required the 
applicants to file an offsite emergency response plan to include the Massachusetts 
portion of the EPZ. [d.; CLI-87-3. The Applicants did SO.23 The Commission 
examined that plan and concluded that adequate emergency planning for the 
Massachusetts portion of the EPZ is at least "in the realm of the possible." 
CLI-87-13, 26 NRC 400, 404 (1987). While uncertainty exists with respect 
to the ultimate outcome of the ongoing litigation over the adequacy of offsite 
emergency planning, such uncertainty is no different from the uncertainty that 
always exists where full-power issues remain in dispute.24 See 19 NRC at 1327. 
In short, Intervenors' contention that full-power operation is unlikely amounts 
to no more than speculation as to the eventual outcome of litigation on offsite 
emergency planning issues and is not a new circumstance requiring further 
analysis under NEPA. 

Finally, we repeat here what we said in the Shoreham proceeding: 

[E]ven were we required to perform some costlbenefit analysis at this interim stage of these 
proceedings, we would not say that the uncertainty of [Seabrook] full-power operation is so 
great that it necessitates avoidance of the environmental effects of low-power testing. The 
environmental effects of low-power testing are well known, i.e., moderate irradiation of the 
core and contamination of the remainder of the primary coolant system, with no significant 
impact on the surrounding environment by releases of effluents during normal operation. 
These effects of low-power testing are subsumed in the FEIS's analysis of the far greater, 
but nonetheless very small impacts from full-power operation. In our view, the benefits of 
low-power operation clearly outweigh the environmental costs. 

CLI-85-12, supra, 21 NRC at 1590. 

5, Partial Deferral of the Safety Parameter Display System 

SAPL contends that the Appeal Board (ALAB-875, 26 NRC 251, 264-67 
(1987» erred in afflrming the Licensing Board's flnding (LBP-87-1O, 25 NRC 
177, 183-87 (1987)) that certain deficiencies noted by the Staff in the Seabrook 
Safety Parameter Display System (SPDS) could await correction until the first 
refueling outage after full-power operation with no undue risk to the public 

23The utility plan add=ses the sixteen planning standards by which emergency plans are judged (su 10 
C.F.R. §SO.47(b) and NUREG-0654) and hIS canpensating measures for the lack of state and local government 
~articip.tion. 

We note again that the Licensing Board resolved all contentions relating to emergency =ponse planning for 
that portion of the EPZ within New Hampshire in favor of Applicants. LBP-88-32, 28 NRC 667 (1988). We also 
again note that although Massachusetts refuses to cooperate with Seabrook emergency planning. such cooperation 
is not a Sirlll qw> iii'" for a fuU-power license. 10 C.F.R. § 50.47(c)(I) (1988); COmnlOfrWllallh of Massachuwu 
v. Unilild Statu, nq>ra. In this regard the Federal Emergency Management Agency has approved the utility', plan 
for the M .... chusetts portion of the EPZ. thus establishing a rcbUlllble presumption that the plan is adClJuate. 
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health and safety.25 SAPL argues that such delay ignores the Staff's statement 
in Supplement 1 that "[p]rompt implementation of an SPDS can provide an 
important contribution to plant safety." SuppJ. 1 at 8.2.6 

It is important to emphasize that what the Appeal Board sanctioned was not 
a delay in implementation of the entire SPDS but simply a schedule setting the 
first refueling outage as the deadline for three corrective measures required by 
the Staff.Z7 Those measures pertained to (1) the containment isolation display, 
a device that depicts the open and closed status of valves that come into play 
when there is a need for the sealing of the containment; (2) the data validation 
algorithms, a procedure for treating several measurements of the same parameter 
to obtain the desired signal for the SPDS; and (3) the tests of SPDS computer 
response time under heavy loading. See 26 NRC at 265-67. 

With regard to the first, the Appeal Board noted that witnesses for Staff and 
Applicants had testified that a modified display on the main control board would 
suffice until the display was incorporated into the SPDS, a position unrebutted 
by SAPL. With regard to the second, the Appeal Board noted that the Staff's 
concern "appeared to be limited to the case where an off-normal signal might 
lead to a faulty measurement of one of the parameters displayed by the SPDS" 
but that Staff testimony showed "that, if such a signal should change enough 
to affect adversely the information conveyed by the SPDS, it would most likely 
activate an alarm on the main control board . .• [and that] the operators 
do not rely on SPDS information alone but are required to corroborate any 
SPDS data with other control room information before taking any corrective 
action." 26 NRC at 266. With regard to the third, the Appeal Board noted that 
uncontradicted testimony showed "that some level of plant operation is required 

25 Although all the Worm.lion available on the SPDS is displlyed elsewhere in the control room. the SPDS lerves 
the function of providing in a convenient location in the control room a concise displly of critical p1lnt data. 
The key PUIpOSC of the SPDS is \0 aid control room personnel during abnormal or emetgency cmditions. The 
SPDS is one of the requirements approved for implementation in NUREG-0737. "'Clarification of TMI Action Plan 
RcquirementsM (November 1980). Depending upon lafety lignificance and the immediacy of need for corrective 
action, NUREG-0737 let an implementation schedule lpecifying that many of the post-TMI requirements be 
implemented prior 10 initial criticality, but did nol impose luch a requirement with respecI \0 the SPDS. In 
NUREG-0737. Supplement No.1 (SuppL 1). published in Ianuary 1983. the Staff provided further eIarlfication 
regarding the SPDS but determined not to specify an implementation schedule. Rather. Staff decided 10 permit 
development of pllnt-specific Ichedules which would take inlO considc:ntion the degree of complction of the power 
~anL SuppL 1 at 1-2-

SAPL tries 10 convey the impression that because Supplement 1 was published in 1983. deferra1 of correction 
of any deficiencies until a point after the beginning of low-power opc:ntion at Seabrook cannot be "prompt. M This 
canpletely ignores the ract that Supplement 1 deliberately chose not to impose generic Ichedules based upon 
IIpse of time fran 1983 but instead recognized that an SPDS must be integrated with other IYSImlS, and thus 
~nl-Specific Ichedules were needed based on the point of development of the particular facility. 

The Staff argued before the Licensing Board that all eleven deficiencies found in a Staff audit of the Seabrook 
SPDS could await correction until the lint refUeling outsge. The Board examined each deficiency and concluded 
that, except for three deficiencies that would have 10 be corrected prior 10 full-power operation, the Applicanll 
had established that the others either would have no adverse impact on the public health and safcty if corrections 
are deferred 10 the lint refueling outage or had already been corrected by the applicants in such a manner as 10 

protect the public health and safety. 
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to load the computer to provide a test that will give representative SPDS response 
times." [d. SAPL provided no explanation to the Appeal Board or to us as to 
why permitting corrective measures with respect to these three items to occur 
at any time up to the first refueling outage would result in a lack of reasonable 
assurance that health and safety of the public will be protected nor do we find 
any reason to disturb the contrary conclusions of the two boards that carefully 
considered this matter.28 

C. Harm to Other Parties 

The Commission finds that there will be harm to the Applicants from further 
delay of low-power testing. In general the Commission has found that longer 
periods of time for low-power testing hold the advantage that any problems that 
may be revealed during the testing process can be corrected without delaying 
full-power operations with their attendant benefits. See Shoreham, 21 NRC at 
1590. 

The anticipated time left for low-power testing before a full-power license 
can be granted is not long. An Atomic Safety and Licensing Board decision on 
a full-power license for Seabrook is expected before September 30, 1989. See 
Commission's Memorandum (unpublished), February 3, 1989.29 If that decision 
is favorable to Applicants, Seabrook could have a full-power license within 5 
months after receiving a low-power license. This is no longer than Intervenors' 
affiant Bridenbaugh has asserted was the average time between the grant of low­
power and full-power licenses during a period when he found that the "two-step 
process worked reasonably well." Intervenors' Stay Exh. 3 at 6-7, ~ 8 & n.2. 

D. Where the Public Interest Lies 

Finally, as the Commission has consistently held, the public has an interest 
in the resolution of licensing proceedings with reasonable expedition. 

Furthermore, it is consistent with the expressed intent of Congress, which 
defines the public interest, that a plant that has been found to be safe for purposes 

28 SAPL implies !hat de!c:rra1 of !hese corrcctims to !he lint refueling outage means lhat !he Supplement 1 
requirement !hat "operators should be trained to respond to accident conditions both wi!h and wi!hout !he SPDS 
available" cannot be met. Flnt, it is misleading to ca11!he SPDS unavailable simply because a few corrections in 
!he system need to be made. Second. !he significance of !hat operator training requirement is lhat operators an: 
fully able to handle emergencies with or without an SPDS. Thus the incompleteness of an SPDS does not mean 
that an operator is not trained to respond to accident conditions. 
29 In its FebruarY 3, 1989 Memorandum. the Commission noted that, extrapolating from the Ucensing Board', 
published schedule, it appeared that September 30, 1989, would be a realistic time to expect a final initial decision 
on offsite emergency planning. The Commission then stated that it "would like the Ucensing Board to inform 
the Commission promptly if, at any time, it becomes .ppa=t thlt the September 30, 1989 target schedule for a 
final initial decision cannot be achieved." The Commission bas received no such notification fran the Boan!. 
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of low-power testing and is ready to be tested be so permitted. It serves the 
public interest to have adequate time to test and cure any problems revealed in 
order that if and when the plant is licensed to operate and provide the benefits 
of nuclear power to the public, there will be no further delay. 

Thus, the Commission finds that the public interest does not favor the grant 
of a stay. 

Conclusion 

In light of the foregoing, the three pending applications for a stay are denied. 

Effectiveness of Order 

Intervenors have filed a challenge to the Seabrook low-power license in the 
U.S. Court of Appeals for the District of Columbia CircuiL Commonwealth 
of Massachusetts v. NRC, No. 89-1306 (D.C. Cir., filed May 11, 1989). In 
connection with that challenge, Intervenors have also sought a stay of any low­
power license for Seabrook pending resolution of the issues raised in their 
appeal. That stay request has not been acted on by the Court. 

Although, for the reasons set forth in this order, the Intervenors have not 
made a case for a stay, in order to give the Court an opportunity to review 
these stay claims and any oppositions that may be filed, we are entering a brief 
housekeeping stay at this time. No license authorizing low-power testing for 
Seabrook shall issue before May 25, 1989, at 4 p.m. EDT, or such earlier date 
as the Court may deny the stay requests now before it 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 18th day of May 1989. 

·Canmissimcr Cwtiss did not participate in this Order. 
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For the Commission· 

SAMUEL 1. CHll.K 
Secretary of the Commission 
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The Commission finds that Intervenors' motion for reconsideration of CLI-
89-8, 29 NRC 399 (1989), does not seek reconsideration of matters before the 
Commission, but rather seeks a stay based on an entirely new theory. The 
Commission determines that intervenors' failure even to address the irreparable 
harm factor in the context of the new theory is fatal to the stay motion and 
therefore denies the motion. The Commission also notes that intervenors have 
not made the substantial showing required for reopening of a closed record. 

RULES OF PRACTICE: REOPENING OF RECORD 

A substantial showing would be needed to reopen a hearing where not only 
is the evidentiary record closed, but also the Commission has issued a final 
detailed decision. 
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ORDER 

On May 22, 1989 - 2 days before the expiration of the Commission's 
housekeeping stay to enable the U.S. Court of Appeals for the District of 
Columbia Circuit to rule on stay motions before itl - the Attorney General 
of the Commonwealth of Massachusetts on his own behalf and on behalf of 
Seacoast Anti-Pollution League, the New England Coalition Against Nuclear 
Pollution, and the Town of Hampton (together the "Intervenors") moved the 
Commission for "reconsideration of CLI-89-8" and renewed Intervenors' request 
for a stay. But what is sought is not reconsideration of the matters before 
the Commission; rather, Intervenors seek a stay based on an entirely new 
theory never presented to us, the Licensing Board, or 'the Appeal Board. In 
essence, Intervenors ask that the Commission delay a low-power license until the 
conclusion of current emergency planning litigation before the "Offsite Board" 
on a contention that they have not until now claimed was relevant to a low-power 
license.2 

The Commission denies the motion. First, Intervenors added nothing to 
their previous showing of irreparable harm which the Commission found was 
insufficient to warrant a stay. See CLI-89-8, 29 NRC at 409-11. The failure even 
to address the irreparable harm factor in the context of Intervenors' new theory 
is fatal. Second, Intervenors have not made the substantial showing that would 
be needed to reopen a hearing where not only is the evidentiary record closed, 
but also the Commission has issued a final detailed decision. The lateness of 
Intervenors' raising this new theory constitutes a total failure to timely alert 
the Commission to their concerns; moreover, it is clear demonstration that this 
matter is not one that even in Intervenors' eyes jeopardizes the pu~lic health 
and safety during the limited low-power operations authorized for Seabrook.3 

I C01MlQ1IWealrh of Massachusetts v. NRC, No. 89-1306 (D.C. Cir., filed May 12, 1989). 
21n contrast, Intervenors did earlier assert IItlt a different cootenlion (one based on lite petfonnance of licensed 
operators) which also flowed from Applicants' emergency planning exercise was relevant to issuance of a low­
~werlicense. 

Pursuanlto lite Appeal Board's Order (AIAB-916, 29 NRC 434). lite Intervenors' coolcntion on which lIteir 
instanl motion is based. which lite licensing Board had !his week dismissed for tacit of jurisdiction. was reinstated 
for litigatioo. 
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Stay denied. 
It is so ORDERED. 

Dated at Rockville, Maryland, 
this 24th day of May 1989. 

For the Commission4 

JOHN C. HOYLE 
Acting Secretary of the 

Commission 

4 Chairman Zech was not pn:sent for the aflinnation of this Order, if he had been present he would have approved 
it. Commissioner Curtiss did not participate in this Order. 
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May 15,1989 

The Appeal Board affIrms a Licensing Board's ruling, LBP-89-3, 29 NRC 
51 (1989), denying an intervenor's petition to reopen a closed record to consider 
certain seismic issues. 

RULES OF PRACTICE: REOPENING OF RECORD 

A motion to reopen a closed record must address a significant safety or 
environmental issue. 10 C.F.R. 2.734 (a). In addition, such a motion must 
be accompanied by one or more affidavits which set forth the factual and/or 
technical bases for the movant's claim that such an issue is involved. Further, 
the affidavits must be given by competent individuals with knowledge of the 
facts alleged, or by experts in the disciplines appropriate to the issues raised. 
10 C'p.R. 2.734(b). 
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RULES OF PRACTICE: REOPENING OF RECORD 

Reopening motions that do not meet the requirements of 10 C.F.R. 2.734 
within their four corners is subject to rejection out-of-hand; i.e., it must appear 
from the movant's own submissions that the standards for reopening have been 
satisfied. Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit 
3), CLI-86-1, 23 NRC 1 (1986); Cleveland Electric llluminating Co. (perry 
Nuclear Power Plant, Units 1 and 2), CLI-86-7, 23 NRC 233 (1986), a/I'd sub 
nom. Ohio v. NRC, 814 F.2d 258 (6th Cir. 1987). 

RULES OF PRACTICE: REOPENING OF RECORD 

A petitioner who seeks to reopen a closed record is not relieved of the 
requirements of the reopening standard by virtue of being represented by a non­
lawyer. See Metropolitan Edison Co. (TIlree Mile Island Nuclear Station, Unit 
1), ALAB-772, 19 NRC 1193, 1247 (1984), rev'd in part on other grounds, 
CLI-85-2, 21 NRC 282 (1985). 

APPEARANCES 

Elizabeth Dolly Weinhold, Hampton, New Hampshire, appellant pro se. 

Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, Jeffrey 
P. Trout, Jay Bradford Smith, and Geoffrey C. Cook, Boston, 
Massachusetts, for the applicants Public Service Company of New 
Hampshire, et al. 

Gregory Alan Berry for the Nuclear Regulatory Commission staff. 

DECISION 

On November 25, 1988, an earthquake occurred in the Province of Quebec 
in Canada. This event prompted Elizabeth Dolly Weinhold to endeavor to enter 
the operating license proceeding for the Seabrook nuclear facility on the New 
Hampshire seacoast - a proceeding that has been in progress for more than 
seven years. l Specifically, in a petition filed on December 5, Ms. Weinhold called 
upon the Licensing Board to inquire into the significance of the earthquake from 

1 Ms. Weinhold was • party to lite c:onstnJctim pennit proceeding for lite Seabrook facility. 
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the standpoints of Seabrook's seismic design basis and emergency response 
plan. The petition asserted that it was filed pursuant to the Rule of Practice 
authorizing the grant of a motion to reopen a closed record provided that the 
following criteria are satisfied: 

(1) The motion must be timely, except that an exceptionally grave issue may be 
considered in the discretion of the presiding officer even if untimely presented. 

(2) The motion must address a significant safety or environmental issue. 
(3) The motion must demonstrate that a materially different result would be or would 

have been likely had the newly proffered evidence been considered initially.2 

In a January 3D, 1989 decision, the Licensing Board denied the petition.3 

Ms. Weinhold appeals. The applicants and the NRC staff oppose the appeal. 
We affirm. 

A. Under Commission regulations, a nuclear power plant must be designed 
to comply with certain seismic and geologic siting criteria contained in Appendix 
A to 10 C.F.R. Part 100. As we explained several years ago in a decision in the 
construction permit proceeding for this facility, the "Safe Shutdown Earthquake" 
(SSE) concept is at the root' of those criteria: . 

The SSE for a particular site is that earthquake "which is based upon an evaluation of the 
maximum earthquake potential considering the regional and local geology and seismology 
and specific characteristics of local sub·surface material" and "which could cause the 
maximum vibratory ground motion at the site .••• " 10 C.F.R. Part 100, Appendix A, 
ill(c), V(a). The nuclear power plant must be designed so that, should the SSE occur, 
"certain [specified safety] structures, systems, and components will remain functional" ld .• 
VJ(a) .••• 

In short. the SSE is the earthquake postulated for the purpose of determining the adequacy 
of the seismic design of the facility. The plant has to be capable of being safely shutdown 
despite the effects of whatever vibratory ground motion might be experienced at the site 
as a result of the SSE. (One of the elements of the SSE determination is, of course, an 
ascertainment of the amount of such motion (ld .• V(a».t 

As discussed in some detail in a later decision in the construction permit 
proceeding, the size of an earthquake is generally measured in terms of either 
"magnitude" or "intensity.'" Suffice it to say for present purposes that mag-

2 10 C.F.R. 2.734(a). As will be discussed in greater detail below, ,ubsection (b) requires !hat !he motion be 
supported by one or more affidavits. 

The petition also cited 10 C.F.R. 2.714 and 2.805. The former section of !he Rules of Practice is concerned 
wi!h intervention in adjudicatory proceedings; !he latter deals wi!h participation in Nlemaking proceedings by 
interested persons and, IS such, has no apparent relevance here. 

3 LDP.89.3, 29 NRC 51 (1989). 
4 ALAB.623, 12 NRC 670, 672 (1980) (quoting DairylaNl Power Cooperati"H (La Crosse Boiling Water Reactor), 

ALAB·618, 12 NRC 551, 552 (1980». 
'Su ALAB-667, 15 NRC 421, 436-37 (1982). 
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nitude, expressed in terms of arabic numerals on the so-called Richter scale, 
is determined with the aid of various types of seismographs. In sharp contrast, 
earthquake intensity, which is reflected in roman numerals on the so-called Mod­
ified Mercalli scale, is not instrumentally measured. Put into use to estimate the 
size of earthquakes occurring before instruments had been devised for the mea­
surement of earth movement, the intensity concept has at its root the subjective 
assessment of that size on the basis of the observed effect of the earthquake on 
persons and structures (the greater that effect, the higher the assigned numerical 
value to its intensity).6 

In the case of the Seabrook site, the SSE was expressed in terms of maximum 
intensity.' For this purpose, the applicants selected a value of VIII, with an 
associated maximum vibratory ground motion (i.e., acceleration) at the site of 
0.2Sg. This choice was challenged and extensively litigated in the construction 
permit proceeding.8 Ultimately, it was upheld.9 

Despite this consideration, Ms. Weinhold's petition rests essentially on the 
assertion that a 6.0 magnitude has been assigned to the Seabrook SSE, whereas 
the recent Quebec earthquake had a magnitude of 6.4. Ms. Weinhold has not 
informed us of the basis for the first prong of that thesis.l0 As to the second 
prong, the petition points to "reports in local newspapers" to the effect that Mary 
Cajka, said to be associated with the Geophysics Division of the Geological 
Survey of Ottawa, Canada, had "issued a statement that the epicenter magnitude 
of the [Quebec] earthquake was measured as 6.4 and was Celt as far west as 
Cincinnati, Ohio and as far south as Washington, D.C. and parts of Virginia."l1 
The petition goes on, however, to acknowledge that the National Oceanic and 
Atmospheric Administration's Earthquake Center in Golden, Colorado, had 
measured the earthquake as magnitude 6.0 and to express the hope that the 
variation will be resolved by the agencies in question and a "correct magnitude" 
supplied to this Commission.12 

15 SU id. at 437 n.39 for the effects attributed by OIarlcs F. Richter, a preeminent seismologist. to each intensity 
IcvcI from I to xn. :ror its part, the Ric:htcr.caIc thcotetically hu no lower or upper IimiL Su B. Bolt, EartAquaJ:u 
-A Pn-r (1978) at 106. 
'This was bccsuse the major carthqualccs in the nonhcut .cctims of the United States and Canada' that 

were considered in determining the SSE occwrcd in the eighteenth centurY, long before the dcvclopment of 
seismographs. See ALAB-422. 6 NRC 33, 57, 60-61 (1977). 

8 See id. at S4-6S; ALAB·561, 10 NRC 410 (1979); ell·80033, 12 NRC 295 (1980); ALAB·667, 15 NRC 421. 
9 ALAB.667, 15 NRC at 449. 

10 A1thoogh the petition docs not mer to ALAB-667. in a footnote in that decision we noted parenthetically that 
a magnitude of 6.0 represents Man intensity of approximately VIII." Id. at 442 n.45 [cmphuis added). We ctid not 
mean to su~ however. the Wstence of a precise cotrelation between specific intensity and magnitude lcve1s. 
To the contruy. we earlier observed in the lime decision that there is expert opinion to the effect that such a 
correlation docs not exist. Id. at 429 0.19. 
11 Petition (December 5. 1988) at 2. 
121bid. The petition also mcrs to ~pcd televised news reports and newspapcr1 tbrooghout the nation" that 
asscrtcdly reported effects of the earthquake that buttress the claim that the cvent was ICVere. Id. at S. 
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On the assumption that the Quebec earthquake had a 6.4 magnitude, the 
petition maintains that the Seabrook SSE requires reevaluation with the possible 
consequence that the facility will require modification to ensure its ability to 
withstand the effects of a larger earthquake than that now postulated.13 In 
addition, Ms. Weinhold advances five contentions that collectively assert that 
the Seabrook emergency response plan might prove inadequate in the event of 
an earthquake exceeding a magnitude of 6.0 in eastern United States regions.14 

B. The Licensing Board based its denial of the Weinhold petition on several 
alternative grounds. We need not explore each of those grounds. As previously 
noted, Ms. Weinhold's petition seeks to reopen a closed record.l ' It is plain that, 
as they have been spelled out in both section 2.734 of the Rules of Practice16 

and Commission decisions concerned with record reopenings, the conditions 
precedent to the grant of such relief have not been satisfied. 

Section 2.734(a) mandates that a reopening motion address a significant 
safety or environmental issue. To enable an informed judgment on whether this 
requirement has been met, subsection (b) of that section directs that the. motion 
be accompanied "by one or more affidavits which set forth the factual and/or 
technical bases" for the movant's claim that such an issue is involved. Further, 
the affidavit(s) "must be given by competent individuals with knowledge of the 
facts alleged, or by experts in the disciplines appropriate to the issues raised." 

The petition at bar is not accompanied by any affidavit, let alone one that 
complies with the dictates of section 2.734(b). To the contrary, all that the 
petition provided to the Licensing Board was Ms. Weinhold's opinion that the 
Quebec earthquake has possible safety significance for Seabrook. Even had it 
been supplied in affidavit form, that opinion scarcely would have fulfilled the 
obligation imposed by section 2.734(b). 

For one thing, the petition is devoid of anything to suggest that Ms.. Weinhold 
has any formal education or professional experience in the highly technical and 
complex diSCiplines of geology, seismology and earthquake engineering. In her 
appellate brief, she concedes as much but maintains that she "has. researched 
the issue of Earthquakes - Seabrook Nuclear Facility since 1971" and was 
an active participant in the litigation of the seismic issues presented in the 
construction permit proceeding for the facility.1' Apart from the fact that not all 
of these representations are to be found in the petition put before the Licensing 

13ft! It 1·2 
14ft! It 9-10. 
15 Ms. Weinhold Ipparently recognized thlt such tdief was necessary because. It the timc of the filing of the 
petition. there was no open reconl in this proceeding regalding any seismic issue. Su 10 C.F.R 2. 734(d). As 
previously noted. IU questions pertaining to the seismicity of the Seabrook lite were litiglted in the construction 
~t proceeding Ind nMC of the parties to the operating license proceeding lought to reopen the subject. 

6 10 C.F.R 2.734. 
17 Weinhold Brief (February ZI. 1989) It 5-6. 
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Board. however, the bare assertion of self-education presented to us falls far 
short of demonstrating that Ms. Weinhold is an expert in any of "the disciplines 
appropriate to the issues raised." 

Further, it appears that Ms. Weinhold cannot even lay claim to having 
"knowledge of the facts alleged." As we have seen, the sole source of her 
insistence that the Quebec earthquake was of 6.4 magnitude are reports in 
unspecified "local newspapers" that an employee of the Geological Survey of 
Ottawa had issued a statement to that effect. Inasmuch as the employee was 
identified by name in the newspaper accounts, at the very least one might have 
expected Ms. Weinhold to have obtained that person's affidavit detailing the 
basis of her knowledge respecting the seismic measurement of the Quebec 
earthquake. Most significant, once having done that, it would then have been 
incumbent upon Ms. Weinhold to supply the sworn opinion of a qualified expert 
on the safety significance to Seabrook operation (including emergency planning) 
of an earthquake of the measured magnitude occurring at the particular Quebec 
location.18 

Any possible doubt that the Commission expects its adjudicatory boards to 
enforce the section 2.734 requirements rigorously - i.e., to reject out-of-hand 
reopening motions that do not meet those requirements within their four corners 
- is dispelled by its 1986 decisions in the Waterford and Perry operating 
license proceedings.19 In the former, the Commission addressed the question 
of our authority to seek additional information from the agency's Office of 
Investigations before ruling on a motion to reopen the record on new contentions. 
Answering that question in the negative, the Commission squarely held that it 
must appear from the movant's own submissions that the standards for reopening 
have been satisfied.2O On the strength of that determination, the Commission 
rejected the portion of the reopening motion referred to it by us because of the 
failure of that portion "on its face" to meet those standards.21 

Shortly thereafter, in Perry. the Commission reiterated its Waterford ruling 
in circumstances closely akin to those presented here. In January 1986, a 5.0 
magnitude earthquake occurred in the vicinity of the Perry nuclear facility in 
Ohio. Within a matter of days, an intervenor in the operating license proceeding 

18 That it is far from established lhat earthquakes in the Province of Quebec havc such pOllSible significance is 
rellected by the discussion in ALAB-422 of the relevance of the 1732 Montreal earthquake to the Seabrook scsmic 
inquily. Su 6 NRC at 60-61. 
19 LouisiQ/lQ Powv d; Ugltt Co. (Waterford Steam Electric Station. Unit 3). Cll-86-1 , 23 NRC 1 (1986); Clev~1and 
Electric nlumiNZtillg Co. (Perry Nuclear Power Plant, Units 1 and 2). Cll-86-7, 23 NRC 233 (1986). aff'd sub 
110m. OIUo v. NRC, 814 F.ld 258 (6th Cir. 1987). 
20 At the time of the Watuford decision, those standards were set forth in adjudicatory decisions such as Pacific 
Gas QIId Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2). ALAB-598, 11 NRC 876. 879 (1980) 
(cited with approval in M~tropolila1l Edisoll Co. (Three Mile Island Nuclear Station. Unit 1). CU-85-2, 21 NRC 
282.311 (1985». Later in 1986. they were codified in section 2.734, which added the affidavit rcquircmcnL S.~ 
51 Fed. Reg. 19,535. 19,539. as cOTTlct.d. 51 Fed. Reg. 23,523 (1986). 
21 Wat.rford. 23 NRC at 8. 
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filed a motion with us to reopen the record for the purpose of admitting a new 
contention challenging, in light of the earthquake, the adequacy of the facility's 
seismic design. The gravamen of the motion was that the earthquake exceeded 
the Perry SSE in a particular respect Following the receipt of the responses of 
the utility and the NRC staff to the motion, we ordered an exploratory hearing 
for the purpose of aiding our determination respecting the significance of the 
earthquake to safe Perry operation. . 

Acting sua sponte, the Commission vacated our orders calling for the 
exploratory hearing and itself denied the motion to reopen. It said: 

Our Waterford decision holds that a Board is to decide the motion to reopen on the 
information before it and has no authority to engage in discovery in order to supplement 
the pleadings before iL Simply put, the burden of satisfying reopening requirements is on 
the movant, and Boards must base their decisions on what is before them. That the movant 
did not meet this burden in the view of the Appeal Board is evident from the Board's 
order of April 8, 1986, in which it states that it needs the exploratory hearing to aid its 
"determination respecting whether the new issue raised by lhe [intl!rvl!nor's] motion has 
true safety significancl!." (Emphasis added.) Accordingly, the Board had no authority to 
pursue this matter as it did. SI!I! also Ml!tropolilan Edison Co. (Three Mile Island Nuclear 
Station, Unit I), CU-85-7, 21 NRC 1104, 1106 (1985).22 

The short of the matter thus is that a grant of the Weinhold petition would 
fly in the teeth of both the explicit terms of the governing Rule of Practice 
and controlling Commission precedent This being so, the outcome below was 
mandated. 

For the foregoing reasons, the Licensing Board's January 3D, 1989 denial of 
Ms. Weinhold's petition, LBP-89-3, 29 NRC 51, is affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

22 Perry, 23 NRC at 235-36. The C<mmission went on to note the intervenor', concession that there was no 
engineering significance to the respect in which the earthquake exceeded the facility', .eismic design. Itl. at 236. 
That consideration does not, however, appear to have been crucial to its decision. 

It is worthy of passing mention that the P=y intervenor was teprcsented by an individual who, in canmon 
with Mo. Weinhold, was not a lawyer. The Commission obviously did not reg.rd that consideration to affect the 
intervenor', aflinn.tive obligation to meet the reopening standard. Similarly, Mo. Weinhold', pro se status here 
did not relieve her of that obligation. Su Metropolilall Etli.ro1l Co. (Three Mile IsllIld Nuclear Station. Unit I), 
ALAB-772, 19 NRC 1193, 1247 (1984), m'd i1l parI 011 oth~r grolUldr. (lJ·85-2, 21 NRC 282 (1985). 
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(Offslte Emergency 
Planning Issues) 

May 24, 1989 

The Appeal Board grants directed certification and reverses a Licensing 
Board's oral ruling "expunging" for lack of subject matter jurisdiction a portion 
of a previously admitted contention of an intervenor in the proceeding. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

An appeal board normally undertakes discretionary interlocutory review only 
where the ruling below either (1) threatened the party adversely affected by it 
with immediate and serious irreparable impact which, as a practical matter, 
could not be alleviated by a later appeal or (2) affected the basic structure of 
the proceeding in a pervasive or unusual manner. Public Service Co. of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 
1190, 1192 (1977) (footnote omitted). 
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LICENSING BOARDS: ASSIGNMENT OF RESPONSIBILITY 

In the absence of contrary directions from the Commission, the Chief 
Administrative Judge of the Licensing Board Panel is empowered both (1) to 
establish two or more licensing boards to hear and decide discrete portions of 
a licensing proceeding; and (2) to determine which portions .will be considered 
by one board as distinguished from another. See, generally, 10 C.F.R. 2.704, 
2.721. 

LICENSING BOARDS: ASSIGNMENT OF RESPONSIBILITY 

The power of the Chief Administrative Judge of the Licensing Board Panel (1) 
to establish two or more licensing boards to hear and decide discrete portions of 
a licensing proceeding; and (2) to determine which portions will be considered 
by one board as distinguished from another must be exercised within the confines 
of the totality of issues that are properly before one Board or another as a result 
of the notice of hearing or some Commission directive. See Northern Indiana 
Public Service Co. (Bailly Generating Station, Nuclear I), ALAB-619, 12 NRC 
558, 565 (1980); Commonwealth Edison Co. (Carroll County Site), ALAB-601, 
12 NRC 18,24 (1980); Portland General Electric Co. (Trojan Nuclear Plant), 
ALAB-534, 9 NRC 287, 289 n.6 (1979); Public Service Co. of Indiana (Marble 
Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 
(1976). 

APPEARANCES 

John Traficonte, Boston, Massachusetts, for the intervenor Attorney General 
of Massachusetts. 

Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, Jeffrey 
P. Trout, Jay Bradford Smith, Geoffrey C. Cook, and William 
Parker, Boston, Massachusetts, for the applicants Public Service Com­
pany of New Hampshire, et al. 

Sherwin E. Turk for the Nuclear Regulatory Commission. 

MEMORANDUM AND ORDER 

Before us is the May 23, 1989, motion of the intervenor Attorney General 
of Massachusetts seeking directed certification (i.e .• interlocutory review under 
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10 C.F.R. 2.718(i)l) of a May 22, 1989, oral ruling of the Licensing Board in 
this operating license proceeding involving the Seabrook nuclear power facility. 
That ruling "expunged" for lack of jurisdiction over the subject matter a portion 
of a previously admitted contention (MAG EX-19) proffered by the Attorney 
General. Because of the apparent necessity for a prompt decision on the motion, 
we directed that the responses of the applicants and the NRC staff be in our hands 
by 9:00 a.m. this morning.2. Upon consideration of the motion and the responses, 
we conclude that interlocutory review is warranted and that the challenged ruling 
is erroneous. Accordingly, we grant directed certification and reverse the ruling. 

A. Insofar as here relevant, contention MAG EX-19 asserts (in Basis D) 
that the June 1988 exercise of emergency response plans for the Seabrook 
facility disclosed that the computer model utilized to develop protective action 
recommendations (PARs) contained fundamental flaws. This contention was 
submitted by the Attorney General on September 21, 1988, in accordance 
with a schedule promulgated by the Licensing Board assigned to consider 
"offsite emergency planning issues." In an unpublished December 15, 1988, 
memorandum and order, the Board admitted, inter alia. that portion of the 
contention. 

In expunging Basis D for the contention in its oral ruling now under attack, the 
Licensing Board (through its Chairman) explained that it was without jurisdiction 
to consider that Basis. This conclusion stemmed from the insistence of the 
Attorney General that a precondition to low-power operation is an acceptable 
computer model for PARs generation. According to the Board, it lacks the 
jurisdiction to entertain so-called "low-power" issues.3 Apparently, the Board 
believes that such issues come within the exclusive province of the separate 
Licensing Board that had been established some time ago to consider safety and 
onsite emergency planning issues:' 

B. The directed certification motion at hand would have us review the 
conclusion of the Board below respecting the outer bounds of its jurisdiction. 
The first question we must address is whether the standard for interlocutory 
review of Licensing Board action is here satisfied. Given the proscription 
against interlocutory appeals found in the Commission's Rules of Practice,S we 

I See PublU: Service Co. 0/ New Hampshire (Seabrook Statim. Unita 1 and 2). ALAB·271. 1 NRC 478. 482-83 
(1975). 

2. See May 23. 1989. order (unpublished). The need for expedition rcsICd on the fact that the Ipplicanta' request 
for the ruling in qucstim was prompted by a pending motion filed by the Attorney General with the Commissim 
on May 22, 1989. Su Tr. 22.178·79. On behalf of other intervenors as well as himself, the Attorney General 
has asked the Canmission in that motim to reconsider ita denial in ell·89·8, 29 NRC 399 (1989), of intervenor 
motions accking a stay of the issuance to the applicanta of a license authorizing low·power testing of Seabrook. 
In calling for recmsidcntion of ell·89·S, the Attorney Gencnl explicitly relied upon the pendency of the now 
expunged portion of his cmtcntim MAG EX·19. 
3 Tr. 22,220-21. 
4 Set Tr. 22,190. 
S See 10 C.F.R 2.730(f). 
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exercise most sparing our discretionary authority to embark upon such review. 
Specifically, we observed more than a decade ago that 

[a]lmost without exception in recent times, we have IDldertaken discretionary interlocutory 
review only where the ruling below either (I) threatened the party adversely affected by 
it with immediate and serious irreparable impact which, as a practical maner, could not be 
alleviated by a later appeal or (2) affected the basic structure of the proceeding in a pervasive 
or lDlusual manner.6 

We need not decide whether, as the Attorney General maintains, his motion 
satisfies the first prong of this test. For, be that as it may, we are persuaded 
that the challenged ruling "affects the basic structure of the proceeding" in a 
"pervasive" manner. Surely, a Licensing Board determination as to what type of 
issues are before it to consider and decide (as opposed to being before some other 
Licensing Board assigned to the same proceeding) goes to the "basic structure" 
of the proceeding. And that this Licensing Board's view of its jurisdictional 
boundaries has been pervasive in effect is reflected by the recollection of its 
Chairman that the Board was "always aware that [it was] the offsite board [and 
had] repeatedly turned down contentions which would go onsite.'" 

C. We now turn to the merits of the ruling below. It is settled, of course, 
that a licensing board must confine itself to those matters with respect to which 
it has been given authority to act In circumstances where, as here, there is more 
than one board assigned to consider aspects of a particular licensing proceeding, 
this means that each must be careful not to invade the territory that has been 
carved out for another. This consideration led us last year to reverse an action 
taken by one licensing board in the Shoreham operating license proceeding to 
the extent that that action materially affected the disposition of issues. pending 
before a second board in that proceeding.8 

For these reasons, the Licensing Board in the proceeding at bar correctly 
focused on the question of the scope of its jurisdiction vis a vis that of the 
so-called "onsite" Board. Unfortunately, however, it came up with the wrong 
answer. This is apparent from a notice issued last January 10 by the Chief 
Administrative Judge of the Licensing Board Panel. 

The primary purpose of that notice was to advise the parties of certain 
changes in the composition of the Licensing Board assigned to offsite emergency 

6 Public Serviu Co. of INiiana (Mamie: Hill Nuclc:ar Genc:nting SLltion. Units 1 and 2), ALAB-4OS, 5 NRC 
1190, 1192 (1917) (footnote OOIitted). 

7 Tr. 22,182. See also Tr. 22,191 rWe: have: never consciously taken jurisdiction ova maners that we fclt arguably 
would have been [for) the Onsite Board"). 
8 See Long Island lighting Co. (Shorc:ham Nuclc:ar Power SLltim, Unit I), ALAB-902, 28 NRC 423, Commission 

review declined, Cll-88-11, 28 NRC 603 (1988). 
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planning matters (Le., the Board that issued the ruling at hand). But the notice 
went on to address specifically the matter of that Board's jurisdiction: 

At present, a separate Licensing Board of limited jurisdiction (sometimes referred to for 
convenience as the "onsite" Board), exists to hear and resolve issues related to "safety and 
onsite emergency planning issues." Notice of Reconstitution of Board (September 9, 1985). 
See Unpublished Order (Instructions Re Submissions), dated October 7, 1985. In view of the 
existence of two Licensing Boards in this proceeding, the jurisdiction of each Board should 
be stated clearly. 

The instant Board (sometimes referred to for convenience as the "offsite Board',), as 
reconstituted herein, stands in the shoes of the original Licensing Board constituted November 
30, 1981 in response to the October 19, 1981 notice of hearing. See 46 Fed. Reg. 51,330 
(1981). Thus, the Licensing Board rl!Constituud herewith has ge1ll!ral jurisdiction over all 
matters pertaining now or in the future to the application for a license to operate Units 1 
and 2 of the Seabrook Station not otherwise expressly assigned to the onsite Board.9 

There is no room for serious doubt that, at least in the absence of contrary di­
rections from the Commission, the Chief Administrative Judge of the Licensing 
Board Panel is empowered both (I) to establish two or more licensing boards 
to hear and decide discrete portions of a licensing proceeding; and (2) to de­
termine which portions will be considered by one board as distinguished from 
another.l0 Thus, the allocation of jurisdiction set forth in the January notice was 
well within the Chief Judge's authority and, as such, is entitled to full respecL 

This being so, the pivotal consideration is whether the substance of contention 
MAG EX-19 has been "expressly assigned" to the "onsite" Board. Our review 
of the annals of the proceeding indicates that that Board has a single issue 
remaining for its determination: the adequacy, from the standpoint of full­
power operation, of the applicants' arrangements for public notification in 
Massachusetts of a radiological emergency. It While acknowledging that the 
"onsite" Board's current jurisdiction is so limited, the staff tells us, in effect, that 
both Licensing Boards had lost jurisdiction over the issue raised by contention 
MAG EX-19 at the time the contention was filed. The staff does not elaborate on 
this thesis and we do not find any foundation for it. In September, there clearly 
was room to advance a low-power issue before some Licensing Board and the 

9 Notice of Reconstitutim of Board. 54 Fed. Reg. 2009 (1989) (emphasis supplied). 
10 Suo g.".rally. 10 C.F.R. 2.704, 2.721. Needless to IIY, that power must be exercised within the confines 
of the totality of issues that are properly before one Board or another as a result of the notice of hearing or 
some Ccmmission directive. Su North.,,, Indiana Public Suyiu Co. (Bailly Generating Station, Nuclear I), 
ALAB·619, 12 NRC 5S8, 56S (1980); COmmb1fW6alth Ediso" Co. (Carroll Coonty Site). ALAB·601 , 12 NRC 18, 
24 (1980); Portland C."era/ Electric Co. (Trojan Nuclear Plant), ALAB·534. 9 NRC 287, 289 n.6 (1979); Public 
Suviu Co. o/Indiana (Marl>le Hill Nuclear Generating Statim, Units 1 and 2), ALAB·316. 3 NRC 167, 170-71 
(1976). 
It Su CIl.88·8, 28 NRC 419 (1988); 53 Fed. Reg. 40.804 (1988); 54 Fed. Reg. 6463 (1989) (the publication of 
a notice of recmstitution of the "onsite" Board that specifically refers in its caption to the "notification system" 
and carnes the implicatim that this is the only issue now before that Board). 
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authority of such Board to act on MAG EX-19 was not subsequently withdrawn. 
Moreover, also contrary to the staff's seeming belief, once MAG EX-19 had 
been admitted to this operating license proceeding by the Board with general 
jurisdiction, it was not necessary for the Attorney General to file the identical 
contention a second time before another Licensing Board merely because the 
subject of the contention had both full and low power ramifications by reason of 
the Commission's regulations.12 Any other conclusion would occasion the dual 
litigation of the same issue with possibly inconsistent results. 

For their part, the applicants maintain that the "offsite" Board lacked ''ple­
nary" jurisdiction over MAG EX-19 when it admitted the contention. Our trac­
ing of the jurisdiction of the Licensing Boards demonstrates that that belief is 
simply wrong. On the date the contention was admitted, the "offsite" Board 
stood in the shoes of the original Board.13 

For the foregoing reasons, directed certification is granted; the Licensing 
Board's May 22, 1989, oral ruling expunging a portion of contention MAG 
EX-19 is reversed; and the cause is remanded to the Licensing Board with 
instructions to reinstate that portion of the contention. 

It is so ORDERED. 

FOR TIIE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

12 S" 53 Fed. Reg. 36.955 (1988) (codified in 10 C.F.R. 50.47(d). 
13 Su 54 Fed. Reg. 2009 (1989); 53 Fed. Reg. 40,804 (1988); 52 Fed. Reg. 35,820 (1987); 52 Fed. Reg. 2966 
(1987); 50 Fed. Reg. 37,608 (1985); 47 Fed. Reg. 38,656 (1982); 46 Fed. Reg. 59,667 (1981). 
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(ASLBP No. 88-560-01-LA) 
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COMPANY 

(St. Lucie Nuclear Power Plant, 
Unit 1) May 9,1989 

In this issuance, the Licensing Board sustains the NRC Staff's grant of a 
license amendment pennitting an increase in the storage capacity of the SL Lucie 
Unit 1 spent fuel pool by reracking the pool into two discrete regions using 
new, high-density storage racks. However, the Board conditioned the license 
amendment to require evaluations of the Boraflex panels within 30 days of 
in-service surveillance test results indicating gama irradiation above a Board­
specified threshold. 

RULES OF PRACTICE: BURDEN OF PROOF 

In considering whether a license amendment granted by the NRC Staff may 
remain in effect, the Licensing Board must detennine, for each of the factual 
issues remaining in dispute, whether the preponderance of the evidence supports 
the Licensee's position. See Pacific Gas and Electric Co. (Diablo canyon 
Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571, 577 (1984), 
review declined. CLI-84-14, 20 NRC 285 (1984). 
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TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: Criticality excursions in spent 
fuel pools; Spent fuel pool design (racks); Spent fuel pool design (Boraflex 
panels). 
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INITIAL DECISION 
(Authorizing Spent Fuel Pool Reracking) 

I. INTRODUCTION 

Licensee, Florida Power & Light Company, applied for and received1 a license 
to rerack the spent fuel pool at its St. Lucie Unit 1 plant Staff Exh. 1. The 
reracking enabled Licensee to increase the spent fuel storage capacity from 728 
to 1706 fuel assemblies by reracking the spent fuel pool into two discrete regions 
using new, high-density storage racks. 

Campbell Rich, a nearby resident ("Mr. Rich" or "Intervenor"), challenged 
the reracking, contending that specific aspects of Licensee's plan would not ad­
equately protect the public health and safety. Of Intervenor's seven contentions 
originally admitted, LBP-88-10A, 27 NRC 452 (1988), aff'd, ALAB-893, 27 
NRC 627 (1988), one was dismissed at the request of the Intervenor, and all of 
four and parts of two additional contentions were dismissed by this Board in a 
ruling on Licensee's motion for summary disposition. LBP-88-27, 28 NRC 455 
(1988). 

In the modified contentions remaining at issue, Mr. Rich asserts that the 
safety of the reracked spent fuel pool is not ensured because of uncertainties 
in the effectiveness of Boraflex (a reactivity inhibitor), the risk of an accident 
resulting from the possible mishandling of fresh fuel rods, and the possibility 
of a criticality accident in the absence of a neutron moderator in the spent fuel 
pool. The foregoing issues were tried in a 3-day hearing in the Martin County 
Courthouse, Stuart, Florida, beginning on January 24, 1989.1 

In considering whether the license amendment granted by the NRC Staff may 
remain in effect, we must determine, for each of the factual issues remaining 
in dispute, whether the preponderance of the evidence supports the Licensee's 
position. See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), ALAB-763, 19 NRC 571, 577 (1984), review declined, CLI-84-
14, 20 NRC 285 (1984). fur the reasons set forth within, we find that Licensee is 
entitled to judgment on all these contentions subject to the condition we impose 
as to the use of Boraflex. Anything in the record not expressly addressed in this 
Decision is rejected as unsupported by the record as a whole or as unnecessary 
to reaching our Decision. 

IOn Much 11. 1988, pursuant \0 10 C.F.R. §SO.91(a)(4) (1988),1he Nuclear Regulatory Commission Staff made 
a finding of "no significant hazard consideration," approved !he high-dmsity ft:I1Iclting. and issued Amendment 
91 \0 License No. DPR-67 authorizing !he modification \0 !he spent fuel pooL 
1The parties completed pos!hearing filings on Much 'n, 1989. Staff and Applicant filings suggested corrections 
\0 !he transcript. Those ac:c:epted by !he Board arc alllched hereto as Appendix A (not published). 
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n. THE SPENT FUEL POOL CONFIGURATION 
AND OPERATION 

For clarity it is worth reiterating some aspects of an earlier description of 
the configuration and operation of the spent fuel pool ("pool'') at issue in this 
proceeding. LBP-88-27, supra, 28 NRC at 457-59. The pool is adjacent to Unit 
1 of the St. Lucie nuclear power plant which is owned and operated by Florida 
Power & Light Company on Hutchinson Island in St. Lucie County, Florida. 
The St. Lucie plant contains two units and is sited 12 miles south of Fort Pierce 
on the east coast of Florida. 

A. General Configuration 

The spent fuel pool is 37 feet long, 33 feet wide, and 40 feet 6 inches deep. It 
is constructed of 6-foot-thick reinforced concrete walls and a reinforced concrete 
1100r and foundation mat 9 feet 6 inches thick. The 1100r and walls are lined with 
stainless steel, 1/4-inch thick on the 1100r and bottom of the walls and 31t6-inch 
thick on the remainder of the walls. 

A separate but adjacent fuel cask storage area is located in the northeast 
corner of the spent fuel pool. It is 10 feet long and 12 feet wide. Its floor is a 
depression in the basemat which is 3 feet 6 inches deep, lined with l-inch-thick 
stainless steel plate. The walls are lined with 112-inch stainless steel plate. The 
cask storage area is separated from the fuel storage area by steel plate walls 
67/s inches thick, 14 feet 9 inches high, and lined with 1/4-inch stainless steel. 
This requires that the fuel cask must be raised above the top of the stored fuel 
before the cask can be moved laterally. The spent fuel cask weight is ·limited to 
25 tons. 

The fuel assembly structures containing the spent fuel to be stored in the 
pool are made of stainless steel and inconel. The fuel rod cladding is Zircaloy. 
These materials were selected because of their resistance to harmful changes 
in their properties resulting from: (1) high radiation fields in nuclear reactors; 
and (2) their exceptional resistance to corrosion in high-temperature water and 
steam. The assemblies were designed and constructed to withstand the high 
temperatures experienced in nuclear reactor vessels (500° to 640° Fahrenheit 
("F') at the coolant outIet). Vessel or core temperatures are far more severe than 
those normally encountered in spent fuel pools which are well below the boiling 
temperature of water, 212°F at aunospheric pressure. The fuel assemblies are 
stored in storage racks resting under water on the bottom of the spent fuel pool. 
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B. The Reracked Spent Fuel Pool 

As noted, the amendment authorized Licensee to increase the spent pool 
capacity from 728 to 1706 fuel assemblies. The old storage racks were 
removed. The pool, as reracked with new, high-density racks, is divided into 
two discrete regions, identified as Regions 1 and 2, each with its own specially 
designed racks. Region 1 contains four rack modules with capacity for 342 
fuel assemblies. It is designed to receive and store new assemblies up to 4.5 
weight percent U-235 or spent fuel that has not achieved adequate "burnup" 
(i.e., U-235 depletion) for storage in Region 2. "Safety Evaluation by the Office 
of Nuclear Reactor Regulation Relating to the Reracking of the Spent Fuel Pool 
at the St. Lucie Plant, Unit No.1 as Related to Amendment No. 91 to Unit 
1 Facility Operating License No. DPR-67, Florida Power and Light Company, 
Docket No. 50-335," at 2 (hereinafter "SER-Amendment 91"). The foregoing 
document is attached to License Amendment 91 for the St. Lucie Plant 

The essential difference between Region 1 and Region 2 storage rack modules 
is that the Region 1 racks are provided with additional neutron-absorbing 
material in the form of Boraflex so as to control the higher potential reactivity 
that would result with fresh nuclear fuel. The Region 1 racks consist of stainless 
steel, square cross-section tubes equipped with a sheet of Boraflex and cover 
plate on each of its four sides. The spacing between assemblies in Region 1 is 
10.12 inches. SER-Amendment 91 at 2 and Appendix A at 39, 40. 

Region 2 contains thirteen rack modules with capacity for 1364 fuel assem­
blies. The spacing between assemblies is 8.86 inches, and Boraflex panels are 
sandwiched between channels. The Region 2 channels do not have cover plates, 
and the Boraflex panels are held in place by the mating of adjacent channels. 
[d., Appendix A at 41, 42. Region 2 racks with their slightly closer spacing 
and about 50% of the Boraflex neutron shielding material contained in Region 1 
racks are designed to receive and store spent fuel that meets fuel burnup require­
ments. The burnup requirements depend upon initial U-235 concentration and 
are graphically displayed in Figure 5.6-1 of Amendment 91 to License DPR-67 
at 5-6b. The racks, as installed, are designed to provide storage up to the year 
2008, assuming full-core offload capability is maintained. SER-Amendment 91 
at 2. 

The basic source of heat energy in the spent fuel pool is the decay heat 
emanating from the spent fuel. "Decay heat" is the term used to describe the heat 
generated by the continuing radioactive decay of fission products within spent 
fuel assemblies stored in the spent fuel pool after the fuel assembly contents have 
burned up to a certain extent in the nuclear reactor. The decay heat generated 
from such assemblies in the spent fuel pool diminishes very rapidly, but it is 
significant for an appreciable length of time. Decay heat is transferred to the 
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pool water and hence to materials in contact with the water. Secondary heat 
sources are the gamma rays and neutrons emitted by the stored spent fuel rods. 

The spent fuel pool cooling system is a closed loop consisting of two 
centrifugal pumps and a tube-and-shell heat exchanger with a maximum capacity 
of 34 million British thermal units per hour (MBtu/hr). The normal maximum 
heat load condition was calculated to be 33.70 MBtu/hr. SER-Amendment 91 
at 7,8. 

m. DECISION 

A. The Safety of Boraflex 

We adopt Licensee's and Intervenor's agreed statement of the Boraflex 
issues,3 as follows: 

Contention 3. The possible materials degradation and failure that might ocrur in Boraflex 
panels due to heat and radioactivity generated in the spent fuel pool have not been adequately 
considered or analyzed. 

Contention 6. The proposed use of Boraftex in the high-density spent fuel storage racks 
designed and fabricated by the Joseph Oat COIpOration is essentially a new and unproven 
technology. 

Licensee's Proposed Findings of Fact and Conclusions of Law, ~ 6 at 4; 
Intervenor's Proposed Findings of Fact and Conclusions of Law, ,6 at 2-3. 

Licensee and NRC Staff argue that the effects of heat and radiation on 
Boraflex are known and predictable and that there are no outstanding safety 
problems related to the use of Boraflex in spent fuel pools. Licensee presented 
three witnesses on this issue. Dr. Krishna P. Singh testified on behalf of 
Licensee. Dr. Singh is President of Holtec International, a consulting firm that 
handled the design, analyses, and licensing of the SL Lucie 1 spent fuel racks 
as a subcontractor to the rack manufacturer, the Joseph Oat Corporation. He 
described the specific structural and mechanical design and fabrication of the 

3 Cmtention 3. which originally pertained to all rack and .pent fuel cell materials as we1l as !he cmctete and 
ItCel of !he fuel pool .tructurc WlS Ihc subject of a summary disposition motion which was granted as to all 
materials except BoraJlcx. Su Memorandum and OnIcr dated October 14. 1988. LBP-88-27. lupra: The motion 
WlS denied as to Boraflcx because Licensee had not adequately demonstrated !hat there 1I'o'eI'C no outstancting 
safety problems regarding !he pctformance of Boraflex. 14.. at 401. Even !hough Ihc motim was denied. !he 
Board accepted .ome proposed findings submitted wi!h Licensee', motion for summary disposition pertaining to 
!he applicatim of Boraflex at SL Lucie. The aeccptcd BoraJlex-Ie1ated findings from !he August S. 1988 filing 
(licenscc', Statement of Material Faeta as to Which Then: Is No Genuine Issue to Be Heard wi!h Respect to 
Intervenor', Cmtentims) arc Cmtention 3: FIndings Nos. 1.7,9,10,12, 15-20, and 62-01. As to Contention 6, 
FlItdings Nos. 1,7,8, 12, 16.20.22, 27. and 29 1I'o'eI'C accepted by !he Board. 14.. at 401. 473. These previously 
aeccptcd findings arc considered togclhcr wi!h !he evidence received during !he JanullY 24-26. 1989 hcsrings in 
Swart, Florida. 
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St. Lucie 1 spent fuel racks so as to accommodate shrinkage of the Boraflex 
material in such a manner as to prevent loss of its effectiveness following 
irradiation in the spent fuel pool. Dr. Singh also testified on the results 
of the Boraflex acceptance testing program and subsequent testing programs. 
Testimony of Dr. Krishna P. Singh on Contentions 3 & 6 (Singh on 3 & 6), 
following 'If. 139. Dr. Stanley E. Thrner, Chief Scientist for Holtec International 
testified as to the design of the spent fuel racks authorized by the spent fuel pool 
expansion amendment (Amendment No. 91 to DPR-67), issued March II, 1988 
(see note I, supra); NRC criteria and guidance; and industry standards for spent 
fuel pool criticality analysis and their application to the analyses performed 
for S1. Lucie 1. Dr. Thrner also addressed the calculational methods used 
in the criticality analysis and results obtained for the S1. Lucie 1 spent fuel 
pool and the effectiveness of the Boraflex testing program with respect to its 
abilitY to identify Boraflex property changes' that might affect the performance 
of the material as a neutron absorber. Testimony of Dr. Stanley E. Thrner on 
Contentions 3 and 6 (Thrner on 3 & 6), following 'If. 139. Edward J. Weinkam, 
m, a Principal Engineer with the Florida Power &' Light Company, testified 
as to the surveillance activities prescribed by the FPL program for testing and 
in-service surveillance of the Boraflex neutron-absorbing material contained in 
the St. Lucie 1 spent fuel storage racks. Testimony of Edward J. Weinkam, m, 
on Contentions 3 and 6 (Weinkam on 3 & 6), following 'If. 139. 

The NRC Staff also provided three witnesses on this contention, NRC em­
ployees Drs. James Wing and Laurence I. Kopp and Mr. Edmond G. Tourigny. 
Dr. Wing addressed the effects of radiation and heat on Boraflex. Dr. Kopp ad­
dressed reactivity considerations attributable to potential or unforeseen Boraflex 
degradation. Mr. Tourigny's testimony described and evaluated Licensee's in­
service surveillance program which was set up to detect unforeseen Boraflex 
degradation. Testimony of James Wing, Edmond G. Tourigny, and Laurence 
I. Kopp on Contentions 3, 6, and 7 at I, 6, and 8, respectively, following 'If. 110 
(Wing, Tourigny, and Kopp on 3, 6, & 7). 

All of the witnesses had appropriate credentials to support their expert 
testimony. Intervenor Campbell Rich presented no witnesses. ' 

As described in our October 1988 Memorandum and Order, gaps in the 
neutron-absorbing sheets of Boraflex were found at the Quad Cities Plant, a 
commercial reactor with high-density storage racks similar in design to the 
St. Lucie 1 racks. LBP-88-27, supra, 28 NRC at 466-67. The Quad Cities and 
St. Lucie 1 racks were manufactured by the Joseph Oat Corporation. Licensee 
argues that the problems identified at Quad Cities have been resolved and will 
not occur at St Lucie. [d. at 466 et seq. 
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1. The Use of Boraflex in High-Density Fuel Storage Racks 

Neutron attenuation in the St. Lucie 1 racks is accomplished through the 
combined action of borated water and a widely used neutron absorber material, 
Boraflex. Commonly referred to as a neutron ''poison,'' Boraflex is an effective 
entrapper of neutrons. It is produced by uniformly dispersing Boron carbide 
particles in a polymeric silicone encapsulant, which performs as the matrix 
element. Singh on 3 & 6 at 7, 8. The neutron-absorbing element is Boron. 
Since 1980, 85% of all high-density racks ordered by U.S. utilities have used 
Boraflex as the preferred "poison" material for neutron absorption. This involved 
twenty-three separate U.S. commercial nuclear power plants. ld. at 7, 14 (Table 
B). The Joseph Oat Corporation was involved in the fabrication of almost 
half (eleven plants) of the spent fuel storage racks using Boraflex. ld. at 18, 
Table A. 

2. Problems with Boraflex - Shrinkage and the Formation of Gaps in 
Boraflex Panels 

Gaps or separations were found in the Boraflex absorber materials used in the 
high-density spent fuel storage racks at the Quad Cities Plant, LBP-88-27, supra, 
28 NRC at 466,477. NRC Information Notice No. 87-43, "Gaps in Neutron 
Absorbing Material in High-Density Spent Fuel Storage Racks" and "Board 
Notification regarding Anomalies in Boraflex Absorbing Material (BN-87-11)" 
alerted licensees to potential problems with the use of Boraflex in the spent 
fuel pools at the Quad Cities and Point Beach facilities. Gaps in the Boraflex 
plates were found at Quad Cities, and anomalies involving the discoloration 
and water permeation of Boraflex samples were found at Point Beach. Singh 
at 10. The Point Beach anomalies were found to be of no safety significance. 
ld. The gaps found at Quad Cities (some up to 4 inches) were determined to 
be of potential safety significance. ld. More recently, gaps up to 1.4 inches 
were found in Boraflex panels at the Grand Gulf Station, Unit 1. Wing on 3 
at 3. Both Quad Cities and Grand Gulf are Boiling Water Reactors (BWRs) 
with high-density spent fuel storage racks using Boraflex and fabricated by the 
Joseph Oat Corporation. ld .• Tables A and B at 17, 19. 

3. Results and Conclusions of Boraflex Study Programs 

A considerable amount of information pertaining to Boraflex performance has 
been accumulated over the last decade. As part of a larger program to qualify 
Boraflex for use in spent fuel pools, a series of irradiation tests were conducted 
on small samples at the Ford Reactor at the University of Michigan at Ann Arbor. 
Singh'on 3 & 6 at 13-17. These earlier tests focused primarily on the neutron 
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attenuation characteristics of Boraflex using small coupon samples. The size of 
the samples used did not pennit ready identification of shrinkage characteristics. 
[d. at 197. Following the discovery of gaps in Boraflex panels used in the Quad 
Cities spent fuel racks, additional testing was initiated to quantitatively detennine 
radiation-induced shrinkage in Boraflex .. Exh. 9; Thrner on 3 & 6 at 10, 13, 
14. Also as a result of the identified Boraflex problems, the Electric Power 
Research Institute (EPRI) collected and analyzed data from utility surveillance 
programs, test reactor irradiations, and the open literature to assess the effect 
of service environment in spent fuel storage racks on Boraflex. Exh. 1. The 
evidence presented as to the effects of heat and radiation on long-tenn Boraflex 
perfonnance is summarized below. 

a. The Effect of Heat 

Prior to accepting Boraflex as the neutron-absorber material, the NRC re­
quired testing of this material under physical conditions that were more severe 
than the environment to which the material would be exposed in actual use. 
Heat aging tests at 350°F and long-tenn (over 6000 hours) pressure bomb tests 
at 240°F in boric acid solution (3000 ppm) demonstrated Boraflex's stability 
under aggravated environmental conditions. Singh on 3 & 6 at 14; Exh. 4 at 7, 
8. Measurement of the physical characteristics of the test specimens of Boraflex 
after 251 days indicated a dimensional change, i.e., shrinkage, of less than 1% 
(0.83%) and an average decrease in weight of the test sample of 0.03%. The 
rate of gas evolution was also measured and found to be less than 1.8 x 10-3 

cubic inches per day per pound of Boraflex. Staff agreed that gas generation 
was not a problem. Wing on 3 at 2, 3, 6. See also Exh. 1 at 4-5, 4-6. The 
spent fuel pool water at St. Lucie 1 hovers around l00OP, considerably below 
the test temperatures. Moreover, Boraflex is never exposed to temperatures in 
excess of 200°F anywhere in the St. Lucie spent fuel pool. Singh on 3 & 6 at 
14. 

Intervenor argues that the combined effect of heat and radioactivity were not 
considered in the study programs and therefore the data are meaningless. While 
it is true that the combined effect of temperature and radioactivity is not reported 
on as such, the results of in-reactor Boraflex irradiation studies would include 
the effects of reactor temperature along with radiation effects. Wing, Tr. 548, 
549. Since the reactor temperatures are much higher in the reactor than in the 
spent fuel pool, synergistic effects of heat and radiation would be included in 
the reported in-reactor irradiation studies. Based on these studies and a review 
of the 2400P test data. the NRC Staff anticipates no significant heat-induced 
deterioration of the Boraflex material or its neutron-attenuation ability. Wing on 
3 at 5,6. 
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b. The Effect of Radiation 

Upon irradiation, Boraflex undergoes shrinkage, becoming a hard, ceramic­
like material, with increased compressive strength and reduced ductility. Thmer 
on 3 & 6, ff. Tr. 139, at 10. Gamma radiation induces cross-linkage of the 
polymer in Boraflex which leads to shrinkage. As the accumulated radiation 
dosage increases, cross-linking becomes saturated and no further shrinkage will 
occur. The NRC Staff estimates that saturation of cross-linking in Boraflex 
occurs at the cumulative dose of 1010 rads, the dose at which Boraflex attains 
maximum shrinkage. Wing on 3 & 6, ff. Tr. 110, at 3. Radiation exposure 
tests of Boraflex at total equivalent doses of over 1011 rads (including 1011 rads 
gamma dose) were performed at the furd nuclear reactor at the University of 
Michigan. The Michigan tests support the saturation of cross-linking theory 
in that the results showed no significant changes of Boraflex shrinkage at 
cumulative radiation doses from 5 x 109 to 1010 rads. [d. The EPRI Study 
(Exh. 1) also concluded that shrinkage stops when cross-linking saturates at a 
gamma exposure of about 1010 rads with projected maximum shrinkage at 3-4%. 
Exh. 1 at 5-12, 6-2. 

The EPRI Study concluded that an essential factor in Boraflex gap formation 
and growth appears to be the existence of a mechanism for restraint of the 
Boraflex sheet [d. at 5-14 through 5-18. In Point Beach, the sheets were held in 
place between a pair of V-shaped grooves in the stainless steel sheathing. When 
removed for examination, the Boraflex sheets were intact. It was concluded that 
the frictional restraint provided by the V-grooves was not sufficient to result in 
local stresses to cause the material to tear as the radiation-induced shrinking of 
the Boraflex proceeded. [d., Figure 2-6 at 2-9. 

In those racks where gaps were observed, there was evidence of restraint 
through the use of adhesives or by mechanical means sufficient to cause 
the formation of tears or gaps. At Quad Cities, the Boraflex panels were 
held in place during manufacture with an adhesive, Dow Silicone Sealant 
No. 999. Additionally, the Quad Cities racks employ the so-called "cruciform" 
construction, wherein angles are welded together along the edges in a fixture 
to form a cruciform with the Boraflex panel contained between the faces of the 
angle. Crucifonris are attached to each other by welding along their junction. 
This welding must be done remotely and, as a result, the weld quality depends 
on the flatness and straightness of the cruciform surfaces. Singh at 10. 

Licensee's witnesses concluded that it was the fabrication process that led to 
excessive restraint of the Boraflex panels, and their subsequent cracking and gap 
formation following shrinkage upon irradiation at Quad Cities. The "cruciform" 
construction method is used for rack modules for BWR plants. [d. at 11. NRC 
Staff stated that, although it did not have sufficient information to determine 
conclusively what caused the gap formation, it postulated that because the 
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Boraflex panels were physically restrained, gamma-radiation-induced shrinkage 
caused the breakup of the panels and led to separation. Wing on 3 at 4. No gaps 
were observed in Boraflex panels used in pressurized water reactors (PWRs). 
Thrner, Tr. 367. Both Staff and Licensee witnesses concluded that gaps observed 
in Boraflex panels were the result of the material being physically restrained 
while being irradiated (Wing at 10; Exh. 1 at 5-16) and further testified that 
if the Boraflex panels are free to shrink (absence of physical restraint) no gaps 
will be fonned. Singh, Tr. 296; Wing on 3 at 4; Kopp, Tr. 495; Wing, Tr. 544, 
545. 

4. St. Lucie 1 Rack Design and Fabricatwn Process with Respect to 
AJ'oiding Excessive Mechanical Constraint 

The racks fabricated for St. Lucie 1 are not of the "crucifonn" design which 
is unique to BWRs. St Lucie is a PWR, and the apparently excessive restraint 
of Boraflex inherent in the BWR rack construction has never been found in the 
PWR rack design used by the Joseph Oat Corporation. No glue was used in 
the fabrication of the St Lucie 1 racks. The racks as fabricated for Region 2 
of the St Lucie 1 spent fuel pool pennit unconstrained shrinkage movement of 
the Boraflex panels within the stainless steel jacket. The panels are more than 6 
inches longer than the active fuel length and, if not restrained, can accommodate 
panel shrinkage of at least 4%. The exterior cells in Region 1 are also more 
than 6 inches longer than the fuel length and are able to accommodate shrinkage 
movement without external stress. The interior cells in Region 1 are (as a result 
of construction requirements) of a design that upon shrinkage of the panel would 
tend to promote the generation of multiple cracks or gaps. The interior cell 
construction necessitated spot welds at 6-inch distances along tlle edge of the 
stainless steel wrapper (12 inches along each side staggered). On shrinking, the 
Boraflex panels may encounter these spot welds, and local stresses might appear 
along the axial length of the panels. Singh, ff. Tr. 139, at 11. 

5. The Potential Effects of Gap Formation on Reactivity 

Licensee has evaluated the consequences of various scenarios involving the 
fonnation of gaps in the Boraflex panels and loss of borated water in the spent 
fuel pool. Thrner on 3 & 6 at 7, 17, and Table 1 at 19. Assuming 4% Boraflex 
shrinkage distributed in O.5-inch gaps at 12-inch intervals, with gaps at the same 
elevation in all panels, the calculations show a maximum kerr of 0.771 under 
nonnal operating conditions in Region 1 of the spent fuel pool. Adding to 
this, a loss of all borated water in the pool results in a kefr of 0.948, a value 
still within the acceptable bounds for reactivity. ld. Calculations for Region 2, 
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where Licensee states that gaps are precluded because the panels are fully free 
to contract. show a kea of 0.760 for nonnal operating conditions and a value of 
0.944 for loss of all soluble borate in the fuel pool. [d. 

The Staff sees no criticality concerns because the Staff's criteria for kelf (not 
greater than 0.95) would not be exceeded. Kopp, Tr. 535. Dr. Thrner also 
calculated the reactivity coefficient for a condition of 4% shrinkage of the entire 
144-inch panel (5.72-inch shrinkage) occurring at the most reactive position in 
the same axial plane in all the panels in Region 1 (5.72-inch gaps in all panels 
at the same elevation) and with no Boron in the spent fuel pool water. Under 
these extremely unlikely conditions, he calculated a kea of 0.992, a value below 
criticality. Thrner, Tr.412. The kea for the same 5.72-inch gap condition with 
water borated at 1720 ppm would be considerably less. [d., Tr. 413. 

6. The In-Service Surveillance Program at St. Lucie 1 

Long-term and synergistic effects of factors such as radiation, heat, and 
atmosphere are, at best. very difficult to detennine in the short tenn. It is 
therefore necessary to employ accelerated testing as a necessary technology to 
obtain data that can be used with some confidence in an operational situation. 
To this end, an in-service surveillance testing program will be conducted at 
St. Lucie 1. The program is designed to verify the physical characteristics and 
neutron-absorbing properties of the Boraflex utilized in both Regions 1 and 2 
of the St. Lucie 1 fuel storage racks. 

The Boraflex used in the surveillance program is representative of the 
absorber material within the storage racks. It is of the same composition, 
produced by the same method, and certified to the same criteria as the production 
lot material. The sample coupons are the same thickness as the poison employed 
within the storage system, and approximately 5 inches in width, and 15 inches 
in length. Each Boraflex specimen is encased in a stainless steel jacket of 
an austenitic stainless steel alloy identical to that utilized in the storage racks, 
fonned so as to encase the Boraflex material and fix it in a position and with 
tolerances similar to the design utilized in the racks. The jacket permits wetting 
and venting of the specimens in a manner similar to that which occurs in the 
actual rack environment. Weinkam Testimony, ff. Tr. 139, at 4. 

In the current program, two types of tests for each Region are planned: a 
long-tenn test. with coupons surrounded by the same spent fuel assemblies 
during the entire irradiation period; and an accelerated test. with coupons 
surrounded by freshly discharged spent fuel assemblies during each refueling. 
The long-term test coupon examination frequency is after nominal irradiation 
times of 90 days, 180 days, 1 year,S years, 10 years, 15 years, 25 years, and 35 
years. The accelerated test coupon examination frequency is after each discharge 
from the second discharge to ninth discharge after the rack installation. [d. at 5. 
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The coupons will be carefully examined for the following properties: 

1. Visual examinatioo intended to reveal any surface or excessive edge deterioration 
that might appear and to provide supporting infonnation to assist in interpreting 
any degradatioo suggested by other measurements. 

2. Dimensional measurements to provide a cootinuing measure of Boraftex shrinkage. 
The length measurement is of particular importance as an indicator of the potential 
for gap fonnation in excess of that accommodated in the design. 

3. Neutron attenuatioo measurements will be made for establishing areal density 
to confirm that boron is not being lost from the Boraftex. Although previous 
irradiatioo tests indicate that boron is retained, this is perhaps the single most 
important measure of the ability of Boraftex to cootinue to serve its intended 
function. 

4. Neutron radiography provides supporting infonnation on neutron attenuation and is 
intended to reveal any noo-unifonnities in the boron distribution within the Boraftex 
that might not be uncovered in the attenuatioo measurements. 

s. Shore A hardness measurements will be perfonned on a continuing basis. Although 
the Boraftex is expected to become fully hard in the first few cycles of irradiatioo, 
continued measurement is intended to uncover any softening or friability as an 
indicator of excessive degradation. 

6. Weight and specific gravity measurements are supporting measurements intended 
to reveal any significant loss of Boraftex material or the development of more open 
porosity than expected. 

Thrner Testimony, ff. Tr. 139, at 16, 17. 
Although Boraflex is expected to satisfactorily perform its intended func­

tion, the surveillance program ensures that any radiation effects beyond those 
expected and accommodated in the design will be detected well in advance 
(probably years) of the need for remedial action. This surveillance program is 
consistent with the program described by EPRI in its study with respect to all 
parameters relevant to the performance of Boraflex as a neutron absorber. [d. at 
17. 

7. Oat Corporation Racks as New and Unprol'en Technology 

Intervenor contends that because of the changes made in the fabrication 
process as a result of problems identified during in-service use of Boraflex in 
high-density racks, the technology employing the Boraflex is new and unproven. 
Licensee and NRC Staff disagree. Both contend that high-density spent fuel 
racks with Boraflex panels as the neutron absorber have been in use since the 
early 1980s and are not unproven technical innovations or unproven technology. 
Tourigny on 6 at 10; Singh on 3 & 6 at 4-7 and 17. 
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The Joseph Oat Corporation ("the Cc;>rporation',), the SL' Lucie 1 rack 
manufacturer, has had extensive experience with the fabrication of spent fuel 
pool racks. Prior to the early 1980s when the Corporation began using 
Boraflex in high-density fuel storage racks, the Corporation was involved in the 
fabrication of "new fuel racks" which employ the same technological base as 
spent fuel racks. Additionally, the Corporation has decades of experience in the 
fitup, cleaning, and handling of stainless steel components, and in the welding 
processes used in fabricating from stainless steel in sheet metal form, such as in 
fuel storage rack applications. Singh on 3 & 6 at 4-6. Rigorous quality control 
procedures have been employed at Oat for decades. Their Quality Assurance 
Program has been reviewed by the survey team of the American Society of 
Mechanical Engineers (ASME) at 3-year intervals since 1969. The Corporation 
has passed all of its ASME surveys. Hundreds of pieces of Corporation 
equipment have been used in nuclear and nonnuclear plants for years. There is 
undisputed testimony in this record that not a single case of equipment failure 
leading to plant shutdown has been ascribed to Corporation-supplied equipment. 
[d. 

The Board agrees with Licensee and Staff that utilization of high-density 
racks designed and fabricated by the Joseph Oat Corporation is not utilization 
of a new and unproven technology. 

B. Erroneous Fuel Assembly Storage and Criticality 

We adopt Licensee's and Intervenor's agreed statement of the Contention 7 
issues4 as follows: 

Co1lle1llioll 7 

1. The mechanisms which prevent the erroneous insertion of a fuel assembly into a 
storage cell such that the prescription of Standard Review Plan (,"SRP"') Section 
9.1.2, Part lII.2.h., that it not be possible for "a fuel assembly ••• (to) be inserted 
anywhere other than a design location." have not been demonstrated; and 

2. It has not been shown why criticality will not occur in the spent fuel pool in the 
absence of a moderator. 

Standard Review Plan, § 9.1.2, Part n, 2.b, requires that "[t]he design of 
the storage racks is such that a fuel assembly cannot be inserted anywhere 
other than in a design location." The St. Lucie pool racks are divided into two 
regions, Region 1, in which any of the SL Lucie fuel assemblies can be stored, 

4In our October 14, 1988 Memorandum and Order Ruling on Motions for Summary Disposition. we gnnted 
summary disposition of Contention 7 with the exception of the two issues discussed in this decision as to which 
there remained a dispute of fact. LBP-88-27. supra. 28 NRC at 473-75. 
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including fresh fuel, and Region 2, in which only fuel that has reached the burnup 
requirements set forth in the "Initial Enrichment vs. Burnup Requirements for 
Storage ofPuel Assemblies in Region 2" curve in Technical Specification S.6.1.b, 
Fig. 5.6-1. Tourigny Testimony, ff. Tr. 110, at 13. 

The racks themselves are designed such that it is physically impossible to 
insert a fuel assembly in any place other than the storage cells. It is, however, 
possible to insert an assembly with less than the requisite burnup into Region 
2. It is also physically possible to lower a fuel assembly into the shipping cask 
area and a small area between the east wall of the pool and rack modules El 
and Hl. There are no racks in those areas. Weinkam Testimony, ff. Te. 21, at 
3-4; Tourigny Testimony, ff. Tr. 110, at 12-13. 

The Standard Review Plan (SRP) requires the Licensee to develop and employ 
a system that prevents improper placement of a fuel assembly through the use 
of administrative controls, physical restraints, or by a combination of both. SRP 
9.1.2, "Spent Puel Storage," NUREG-0800. Tourigny Testimony, ff. Tr. 110, at 
12. 

NRC Staff guidance, however, allows for administrative controls, utilizing 
written procedures, to prevent the misplacement of fuel in the pool. (See Thrner 
on Contention 7, ff. Tr. 21, at 17-18; Tourigny on Contention 7, ff. Te. 110, 
at 13.) The Licensee's fuel-handling methods are by administrative control. 
Licensee described its methodology as follows: 

Each fuel assembly arrives at SL Lucie 1 with a unique serial number which is engraved 
on it. The serial number remains visible regardless of storage location within the pool to 
facilitate identification. The Licensee tracks the location of a fuel assembly throughout its 
life by its serial number. 

fuel is moved to, and inserted into, a spent fuel rack cell location with a spent fuel 
pool machine which consists of a rolling bridge which spans the pool, and a fuel lifting 
device. The fuel lifting device may be positioned by a spent fuel machine operator over 
any rack cell location in Regions I or 2. Each cell location wilhin the racks is identified 
by a region-unique index system. which uses a grid for Region 1 and another for Region 2 
fuel assemblies are tracked within the pool by maintaining records of their serial numbers 
on maps indicating the cell locations and associated alpha-numeric index codes where the 
assemblies are located. Location of new and burned fuel assemblies, stored in the spent 
fuel racks, are tracked by serial numbers which are reported in fuel status report records and 
spent fuel pool fuel locations maps. The transfer of assemblies to predetermined locations 
is conducted by an NRC-licensed operator under the direction of the licensed Control Room 
operator. 

fullowing refueling, an independent verification (by a remotely controlled camera) of 
the location of the fuel assemblies in the reactor core and the spent fuel pool is conducted, 
and fuel status records are updated to reflect any assembly location changes. In addition, an 
audit of the spent and new fuel in storage must be completed at least annually in accordance 
with 10 c.P.R. Part 75. 

Weinkam Testimony, ff. Tr. 21, at 3-7. 
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The Board finds that the foregoing procedures and restraints used in the 
handling of fuel assemblies in the spent fuel pool are adequate to provide 
reasonable assurance that fuel will be stored in the prescribed areas of the 
pool. The procedures satisfy the guidelines of SRP 9.1.2 and will ensure against 
improper storage of fuel assemblies.~ This issue under Contention 7 is dismissed. 

The second issue under Contention 7 to be resolved arises out of Licensee's 
statement, in several places in its motion for summary disposition, that in the 
absence of a moderator it would not be possible for the St Lucie fuel assemblies 
to form a critical mass in any configuration. The Intervenor questioned this 
statement and pointed out that a Dr. Slotin was fatally injured in an incident that 
resulted in a "dry" criticality at Los Alamos in 1947, and that atomic weapons 
achieve criticality with no moderator present. 

Licensee and Staff dispute Intervenor's assertion and deny the relevance of 
the two examples he cites. Licensee's witness, Dr. l\rrner, testified to Licensee's 
underlying criticality theory as follows: 

The tenn "fissile material" refers to material the atoms of which are capable of being 
split or fissioned with the attendant production of large quantities of heat energy (the useful 
product from the reactor) upon the capture (absorption) of neutrons. The primary fissile 
material in new fuel assemblies of most nuclear power reactors, including SL Lucie I, is a 
nuclide of uranium called uranium-235. In natural uranium, the uranium-235 is present at a 
concentration less than 1 % by weight, with almost all of the remainder being the uranium-238 
nuclide. To be useful in a light-water nuclear power reactor, natural uranium is enriched in 
uranium-235. The nuclear fuel utilized at SL Lucie 1 may be enriched up to 4.5% by weight 
of uranium-235, with almost all of the remaining 95.5% being the uranium-238 nuclide. 

In general, when a neutron is absorbed by uranium-235, there is a high probability that 
uranium-235 will undergo fission, resulting in the release of energy, fission products and 
more neutrons. These neutrons, in tum, can (1) be absorbed by uranium-235 or othet' fissile 
nuclides, (2) be absorbed by uranium-238 nuclides, resulting in virtually no additional fission, 
(3) be absorbed non-productively by non-fissile materials called "poisons" (resulting in no 
additional fission), or (4) escape without being absorbed (i.e., leakage, which also n:sults in 
no additional fission). 

As a practical matter, not all neutrons released as a result of fission will cause additional 
fissions. Uranium-238 nuclides, poison materials and leakage inhibit the fission process by 
reducing the number of neutrons available to cause fissions. If fewer neutrons are being 
produced as a result of fission than are leaking and being absorbed, the fission process will 
not sustain itself; this condition is called "subcriticaIity." In contrast, if the rate of neutron 
production as a result of the fission process is equal to the rate of neutron absorption and 
leakage, the fission process will sustain itself, and the condition is referred to as "critical" 

SIt is also pertinent to nace that, even if I fresh fuellssembly were: to be mislocated within the stonge pool in the 
worst possible location, the maximum kerr would lmIain below 0.8, taking into Iccrunt the presence of soluble 
boron in the pool water. Tumer on Contention 7, ff. Tr. 21, It 18-19; Turner, Tr. 92-93. Even in the absence of 
soluble boron, the misinsertion of I fresh fuel Issembly into I Region 2 location would not result in criticality. 
Thmer, Tr. 92-93. Multiple misinsertions would be necessuy. (Id.) With the prescribed soluble boron in the 
pool, criticality would not occur even if fresh fuel were: misinserted into each and every Region 2 cell Turner, 
Tr.55-57. 
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The term "effective multiplication factor" is defined as the ratio of the number of neutrons 
per unit of time produced in the fission process, to the number of neutrons per unit of time 
absorbed and escaping. The effective multiplication factor, commonly called k-effective (or 
kerr)' is a measure of the ability of a system to sustain a fission reaction. Criticality occurs 
whenever the effective multiplication factor reaches or exceeds a value of 1.0 because at 
least as many neutrons are being produced as are being lost by absorption and leakage. r'Or 
a keff less than 1.0, the fission rate cannot be sustained. The margin below a kerr of 1.0 is 
the safety margin to criticality, and this subcritical margin is the difference between a kerr 
of 1.0 and the kerr of a given system. 

Thmer Testimony, ff. n. 21, at 5-7. 
U-235, the reactive isotope of uranium used in the reactor system, is a poor 

absorber of the "fast" neutrons produced in the fission process, but is a very good 
absorber of "slow" or "thermal" neutrons. U-238, which comprises the bulk of 
the uranium in the fuel, is, conversely, a very good absorber of fast neutrons 
but a poor absorber of thermal neutrons. Unless some mechanism is brought 
into play that will slow down the fast neutrons to allow neutron absorption by 
U-235, the fraction of neutrons absorbed by U-235 is small compared with the 
absorption by U-238.6 Id. at 19-20. This requires the presence of a moderator. 

A moderator is a material consisting of light elements which scatter and slow 
down the neutrons, but which do not absorb many of the neutrons in the process. 
Thmer, Tr. 60. There are only a few good moderators. The only ones that are 
in common use are water (hydrogen), heavy water (deuterium), graphite, and 
beryllium. The moderator used in the St. Lucie reactor and fuel pool is light 
water. Id., n. 60-62. 

Intervenor attempted to establish that if the fuel melted and slumped to the 
1100r of the pool that there would be sufficient zirconium, air, wood, and concrete 
in the mass to act as moderators. Both Licensee's and Staff's witnesses denied 
this, saying that while there might be some small moderation by these materials, 
in practice it would be negligible and insignificant [d., n. 62; Kopp, n. 116-19. 
Intervenor also questioned the amount of plutonium in spent fuel. Dr. Thmer 
replied that the total amount of fissionable material in spent fuel, including 
both U-235 and the fissionable plutonium isotopes was about the equivalent of 
fresh fuel enriched to about 1.7%. Thmer, n. 67. This is far less reactive 
than fresh fuel. Intervenor then asked about the total weight of uranium oxide, 
plutonium, fission products, and zirconium in the pool. Licensee's witness had 
no figures, but stated that the total amounts were irrelevant, as in his calculations 
he assumed an infinite mass as a matter of conservatism. The conservatism in 
assuming infinite mass is that neutron leakage, i.e., a net neutron loss, is ignored. 
Id .• n. 66. 

6 In order to simplify this discussion, the possibility of escape or non/ission cap= of neutrons, neither of which 
produce new neutrons. is ignored. 
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As a basis for his thesis that a moderator was not necessary for criticality, 
Intervenor asserted that several incidents had occurred where criticality was 
achieved without a moderator. Intervenor's Response to Licensee's Motion 
for Summary Disposition of Intervenor's Contention 7, ~ 9. One, a criticality 
accident at Los Alamos in 1947, involved experiments with a supercritical 
mass of highly enriched plutonium metal in a form capable of attaining "dry" 
criticality. Thmer Testimony, ff. Te. 21, at 21, 22. 

That material has no relationship to the low-enriched St. Lucie 1 uranium fuel. 
Similarly, the fact that nuclear weapons do not use a moderator is irrelevant. 
Weapons use either highly enriched U-235 or plutonium metal, which is not 
the case at St. Lucie. Three Mile Island and Chemobyl, both mentioned by the 
Intervenor, were moderated, the former with water and the latter with graphite, 
and do not apply to Intervenor's assertion that criticality could occur in the 
St. Lucie spent fuel pool if no moderator were present. 

The Board has reviewed the entire record on the criticality issue and has 
found no basis to question Licensee's position. The Staff agrees with Licensee 
that in a dry fuel pool there is no danger of accumulating a critical mass of 
fissile material. We therefore find that Licensee has met its burden of proof in 
this matter and find in favor of Licensee on Contention 7. 

The Board finds that Licensee has met its burden on each of the admitted 
contentions, and operation of the spent fuel pool as modified is and would be 
in compliance with the Rules and Regulations of the Commission. 

IV. CONDITION 

However, there is one aspect of the application which was the subject of much 
discussion at the evidentiary hearing and by the Licensing Board following the 
hearing. That is the matter of the "controlled gap formation" in the interior 
Boraflex panels in Region 1. Licensee's experts argue that the construction 
technique used in Region 1, while required because of the manner in which 
the cells are held together, is such that if the Boraflex panels are subjected to 
gamma radiation sufficient to cause shrinkage and sufficient stress at the weld 
connection points, they would selectively break at the weld point locations. 
Weld connections are located at 12-inch spacing staggered along each side 
of the Boraflex cover panel (6-inch vertical spacing staggered along the panel 
length). Licensee's witnesses contend that the panel, if stressed sufficiently to 
cause rupture, would break at the weld connection on 6- or 12-inch intervals. 
Assuming 4% shrinkage and stress relief at 12-inch spacing, they calculated 
a gap size of 0.5 inch. Singh, ff. Te. 139, at 11; Thmer, ff. Te. 139, at 19. 
The NRC Staff did not address this aspect of Licensee's design. Written and 
oral testimony by Staff witnesses stated that no mechanism for gap formation 
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existed and therefore no gaps should be formed in the Boraflex panels. This 
Staff assertion was reiterated on the stand even after the rack designers described 
the system for controlling the location of gaps in Region 1. Wing, ff. Tr. 110, 
at 4; Tr. 544-45. 

The controlled gap system is unique and has not been tested. As far as the 
Board is aware, there is only one practical way to determine the effectiveness 
of the Licensee's method for controlling gaps and that is to measure the ability 
of the Boraflex panel to absorb neutrons by a technique known as "blackness 
testing." Both Licensee and Staff argue that the predicted 0.5-inch gaps would 
not be detectible by blackness testing and therefore it is not necessary. Tourigny, 
Tr. 552; Thmer, Tr. 321-22. Licensee further argues that the Region 1 pool 
is generally not subject to irradiation. Spent fuel is normally discharged to 
Region 2, while Region 1 is used to store fresh fuel prior to refueling and 
for contingencies such as the possible need for a full-core offload: Weinkam, 
Tr. 140; Thmer, Tr. 350. Because of the normal use of Region 1, shrinking 
and subsequent gap formation should thus be nonexistent or minimal in the 
Region 1 racks. In the Region 2 racks Boraflex is unconstrained and no gapping 
should occur. Singh, ff. Tr. 139, at 11. The one exception which does result 
in some gamma irradiation of Region 1 cells occurs because of the in-service 
surveillance program which Licensee has undertaken. This program includes 
two cells in Region 1 with separate sets of sample coupons. Thmer, ff. Tr. 139, 
at 15-16; Weinkam, ff. Tr. 139, at 5. 

The Board agrees that, without gamma irradiation, the Boraflex in Region 
1 should not form gaps. The Board also agrees that even with irradiation the • unconstrained exterior Boraflex panels in Region 1 and all the panels in Region 
2 should not form gaps. Gamma irradiation of the interior panels in Region 1, 
however, poses a different situation. 

We, therefore, impose the following condition on the license amendment: 
In the event that any of the Region 1 Boraflex test coupons are found to be 
subjected to gamma irradiation equal to or greater than 1 x lOS rads, Licensee 
is directed within 30 days to prepare a study program to be approved by NRC 
Staff and performed by the Licensee to assess the effect of the irradiation on the 
integrity of the Boraflex panels. The study program should include blackness 
testing or a state-of-the-art equivalent approved by the NRC Staff. 

v. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 9th day of May 1989, ORDERED: 

1. That judgment is granted for Licensee on the matters remaining at issue 
in Contentions 3, 6, and 7, except as to the condition imposed in , 3, below; 

459 



2. That License Amendment No. 91 to License No. DPR-67, issued by the 
NRC Office of Nuclear Reactor Regulation on March 11, 1988, shall remain in 
full force and effect as issued; 

3. That in the event that any of the Region 1 Boraflex test coupons are 
subjected to gamma irradiation equal to or greater than 1 x 1()3 rads, Licensee is 
directed to prepare within 30 days a study program to be approved by the NRC 
Staff and performed by the Licensee to assess the effect of the irradiation on the 
integrity of the Boraflex panels. The study program should include blackness 
testing or a state-of-the-art equivalent approved by the NRC Staff; and 

4. That, pursuant to 10 C.F.R. § 2.760 (1988) of the Commission's Rules 
of Practice, this Initial Decision shall become effective immediately. It will 
constitute the final decision of the Commission forty-five (45) days from the date 
of issuance, unless it is appealed in accordance with 10 C.F.R. § 2.7627 (1988) 
or the Commission directs otherwise. See also 10 C.F.R. §§ 2.764, 2.785, and 
2.786 (1988). 

Dated at Bethesda, Maryland, 
this 9th day of May 1989. 

ATOMIC SAFElY AND 
LICENSING BOARD'" 

B. Paul Cotter, Jr., Chairman 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 

[The Appendix has been omitted from this publication but can be found in the 
NRC Public Document Room, 2120 L Street, NW, Washington, DC 20555.] 

7 Any party may IPpeal fnm this Decision by filing • notice of Ippeal within ten (10) days after device of this 
Initial Decisim. Pursuant to 10 c.F.R. §2.762 (1988), each Ippe1Iant must file I brief supporting its position on 
appeal within thirty (30) days after filing its notice of Ippeal (forty -<40) days if Ihe Staff is Ihe Ippellant). Within 
tbiny (30) dlYs after Ihe period has expired for Ihe filing and service oflhe briefs of allippellints (forty (40) days 
in Ihe case of Ihe Staff), I party who is not an Ippellant may file I brief in support of, or in opposition to, Ihe 
appeal of Ihe oIher party. A responding party ahall file I single, respoosive brief only, regardless of Ihe number 
of Ippellant's briefs filed. 
·Dr. Cole participated fully in preparing this Dccisim, concurs in Ihe result, but was not Ivailable to sign it It 
issuance. 
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Cit~ as 29 NRC 461 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. James H. Carpenter 

Gustave A. LInenberger, Jr. 

LBP-89-13 

In the Matter of Docket No. 50-271-0LA-2 
(Testing Requirements for 

ECCS and SLC Systems) 
(ASLBP No. 88-567-04-0LA) 

VERMONT YANKEE NUCLEAR 
POWER CORPORATlON 

(Vermont Yankee Nuclear Power 
Station) May 23, 1989 

The Licensing Board grants a joint motion by the Intervenors and the 
Applicant to withdraw the only contention in the proceeding and to dismiss 
the proceeding. 

MEMORANDUM AND ORDER 
(Dismissing Proceeding) 

This proceeding concerns a proposal by Vermont Yankee Nuclear Power Cor­
poration (Applicant), dated December 7, 1987, to modify certain of the technical 
specifications applicable to the Vermont Yankee Nuclear Power Station, a boil­
ing water reactor located in Vernon, Vermont. The proposed changes concern 
the surveillance and testing requirements applicable to certain equipment on the 
reactor. 
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In response to a notice of opportunity for hearing dated January 19, 1988 
(53 Fed. Reg. 2114 (J~. 26, 1988», two petitioners (the State of Vermont 
and the Commonwealth of Massachusetts) filed requests for a hearing and 
petitions to intervene. By Memorandum and Order (Intervention Requests and 
Prehearing Conference), dated May 24, 1988 (unpublished), we ruled that the 
two petitioners had standing to intervene and scheduled a prehearing conference 
to consider contentions. Rlllowing the conference (at which the opportunity 
for oral limited appearance statements pursuant to 10 C.F.R. §2.715(a) was 
offered), we accepted a single joint contention proffered by the two petitioners. 
We also outlined several substantive matters relevant to that contention which 
we believed should be addressed on the record of the proceeding. Prehearing 
Conference Order (Rulings on Contention and Schedules), dated July 18, 1988 
(unpublished). 

Rlllowing that Order, the parties participated in extensive discovery. At this 
time, we are awaiting issuance of the Staff's Safety Evaluation Report (SER) 
and Environmental Assessment. By a filing dated May 15, 1989, however, the 
two Intervenors and the Applicant filed a joint motion to withdraw the contention 
and to dismiss the proceeding. 

We are aware of no reason why we should not grant the motion. Because 
of the safety questions that we raised at the prehearing conference, however, 
we would appreciate the Staff's serving on the Board a copy of the SER when 
issued. This request is not to be construed as a retention of jurisdiction by 
us over the proceeding (although we of course have available nonadjudicatory 
methods for expressing our view on substantive matters, if warranted). 

Based of the foregoing, the joint motion to withdraw the only contention 
in this proceeding and to dismiss the proceeding is hereby granted and the 
proceeding is dismissed. This Order is effective immediately. In accordance 
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with 10 C.F.R. §§ 2.762 and 2.785, this Memorandum and Order may be 
appealed by any party to the Atomic Safety and Licensing Appeal Board. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 23d day of May 1989. 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Dr. James H. Carpenter 
ADMINISTRATIVE JUDGE 

Gustave A. Linenberger, Jr. 
ADMINISTRATIVE JUDGE 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 





Cite as 29 NRC 465 (1989) ALAB·917 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 
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The Appeal Board (1) denies the applicants' motion to strike an intervenor's 
notice of appeal from a Licensing Board order (unpublished) addressing (but not 
disposing of) an issue in this operating license proceeding, and (2) dismisses 
the notice of appeal as premature. 

RULES OF PRACTICE: APPELLATE PROCEDURE 

The test of finality for appeal purposes before this agency (as in the courts) 
is essentially a practical one. As a general matter, a licensing board's action is 
final for appellate purposes where it either disposes of at least a major segment 
of the case or terminates a party's right to participate; rulings which do neither 
are interlocutory. ALAB·894, 27 NRC 632, 636 (1988) (quoting Toledo Edison 
Co. (Davis·Besse Nuclear Power Station), ALAB·300, 2 NRC 752, 758 (1975) 
(footnotes omitted». 
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RULES OF PRACTICE: APPELLATE ARGUMENTS 

When a party totally fails to come to grips with pivotal and manifestly 
nonfrivolous arguments advanced by an adversary, a permissible inference arises 
that that party recognizes the force of the arguments. 

APPEAL BOARDS: JURISDICTION 

Even in the absence of assistance from the litigants, an Appeal Board has 
some responsibility for looking independently at questions put before it that 
have jurisdictional overtones. 

APPEARANCES 

Allan R. Fierce, Boston, Massachusetts, for the intervenor Attorney General of 
Massachusetts. 

Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, Jeffrey 
P. Trout, Jay Bradford Smith, Geoffrey C. Cook, and William 
Parker, Boston, Massachusetts, for the applicants Public Service Com­
pany of New Hampshire, et al. 

Edwin J. Reis for the Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

A. On December 30, 1988, the Licensing Board rendered a partial initial 
decision concerned with the State of New Hampshire's radiological emergency 
response plan for the portions of the Seabrook facility's plume exposure pathway 
emergency planning zone (EPZ) located within that state.1 Among the issues 
considered in that decision was that of "returning commuters," i.e., the impact 
on the applicants' evacuation time estimates (ElEs) for the EPZ of those 
commuters whose vehicle trips to their homes located within the EPZ would 
occur simultaneously with the evacuation trips of other individuals.2 Although 
apparently making findings on some aspects of the issue, the Board retained 
jurisdiction over at least a portion of it. In the Board's words in paragraph 9.60 
of the decision: 

1 See LBP-88-32. 28 NRC 601. 
2ft!. at 783-89. 
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The Board believes that the omission of the commuter trips to home will not have a large 
effect on the ETEs. Perhaps the answer lies somewhere in the record and we simply haven't 
found it. It is extremely unlikely that adding the commuter trips to home will influence a 
protective action. Nevertheless the New Hampshire decisionmakers are entitled to the most 
accurate ETE reasonably.achievable. Therefore the Board retains jurisdiction over this aspect 
of the proceeding so that we may return to the parties for further advice.' 

This retention of jurisdiction was later repeated in paragraph 9.130(2) in terms 
of the "subissue" whether "trips by returning commuters within the EPZ to their 
homes in the EPZ are properly accounted for in the evacuation time analysis. "4 

On May 5, the Licensing Board filed an unpublished memorandum and 
order addressed to (but not disposing of) the returning commuter issue. In the 
introductory paragraph, the Board reiterated its statement in paragraph 9.130(2) 
of the December 30 decision to the effect that jurisdiction was retained over those 
aspects of the Ems pertaining to whether the estimates properly accounted for 
"trips by returning commuters Within the EPZ to their homes in the EPZ.'" At 
a later point, it referred to its retention of jurisdiction as extending to "only the 
narrow problem of commuters starting within the EPZ for homes also within 
the EPZ.''IS 

Although the Attorney General of Massachusetts (along with other inter­
venors) has pending an appeal from the December 30 decision, the brief on 
his appeal (in common with the briefs of the other intervenors) says nothing of 
significance on the returning commuter issue. Once the May 5 order surfaced, 
however, the Attorney General submitted a notice of appeal that was said to be 
from "those aspects" of the December 30 decision "pertain[ing] to the impact of 
returning commuters on the evacuation time estimates" over which jurisdiction 
had not been retained.' In an accompanying statement, the Attorney General 
explained why he believed that no returning commuter matter was as yet ripe 
for appellate consideration, with the consequence that the notice of appeal had 
been filed solely as a "precautionary measure to protect [his] appellate rights."8 

According to the Attorney General, a "fair reading" of the December 30 
decision indicated that the Licensing Board had retained jurisdiction in that 
decision over the entire issue of the impact of the returning commuters on the 
Ems, not just limited aspects of the issue.' Thus, as the Attorney General sees 
it, the May 5 order contains the first announcement of the Licensing Board's 

'Id. at 789. 
4/d. at 804. 
'Memorandum and Order (May S, 1989), at 1. 
61d. at 7. 
'Notice of Appeal of Commonwealth of Massachusetts Attorney General lames M. Shannon (May 16, 1989). 
8 Massachusetts Attorney General', Statement Regarding Prematureness of Accompanying Notice of Appeal 

(May 16, 1989) [hereafter "Attorney General', Statementj at 1. 
'Id. at 3. 
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intention to restrict its retention of jurisdiction so as not to consider further 
"the impact on E1Es of the large number of commuters whose trips home start 
outside the EPZ and who will interact with evacuating traffic as they travel 
home in directions opposite to and across, as well as with, the evacuation 
traffic."IO In this circumstance, the Attorney General goes on to assert, finality 
for appellate purposes could not have attached to any portion of the Licensing 
Board's disposition of the returning commuter issue in advance of the May 5 
order. 

The Attorney General further maintains, however, that, so long as any aspect 
of the returning commuter issue remains for Licensing Board consideration, no 
portion of it can be deemed to have achieved finality and, consequently, be ripe 
for an appeal.ll On this score, our attention is directed to our reiteration last 
year in this proceeding of the settled principle that 

"[t]he test of 'finality' for appeal purposes before this agency (as in the courts) is essentially 
a practical one. As a general matter, a licensing board's action is final for appellate purposes 
where it either disposes of at least a major segment of the case or terminates a party's right 
to participate; rulings which do neither are interlocutory.,,12 

In the Attorney General's view, the disposition of a part, but not all, of the 
returning commuter issue cannot be deemed the disposition of "a major segment 
of the case."13 

In a May 24 order (unpublished), we called for the views of the applicants 
and the NRC staff regarding the Attorney General's thesis that the notice of 
appeal is premature. The applicants' three-page response comes down to this: 
the notice of appeal was not premature but, rather, was "extremely late" and, 
as such, should be struck.14 This is because, we are told, the Licensing Board 
made it clear in the December 30 decision that it was retaining jurisdiction over 
only the portion of the returning commuter issue concerned with commuters 
commencing their homeward trip from within the EPZ. For this proposition, the 
applicants rely upon paragraph 9.130(2), quoted supra p. 467, as well as upon 
the Board's earlier discussion in paragraphs 9.52 and 9.53 of the decision.15 
Consequently, the applicants maintain, any challenge to the Board's disposition 
of the portions of the issue over which jurisdiction was not so retained had to 
be included in the appeal taken by the Attorney General from the December 30 

101d. at 4 (emphasis in the original). 
llld. at 4-6. 

12 ALAB-894. 'II NRC 632.636 (1988) (quoting Toutlo Edisoll Co. (Davis-Besse Nuclear Power Station). ALAB-
300, 2 NRC 752, 758 (1975) (footnotes omitted». 
13We discuss the Attorney Gcncn1'1 position in greater detail below, infra pp. 469-70. 

14 Applicants' Motion to Strike Notice of Appeal and Response to Appeal Board OnIer of May 23 [sicl, 1989 
(May 30. 1989) at 2, 4. 
I~ Su 28 NRC at 787-88. 
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decision and could not be advanced several months later through a new notice 
of appeal. 

For its part. the staff agrees with the applicants (for essentially the reasons 
assigned by them) that the Attorney General is too late in his endeavor to raise 
at this juncture the Licensing Board's disposition of that portion of the returning 
commuter issue concerned with commuter trips commencing outside the EPZ.16 
The staff further observes (and presumably the applicants do not disagree) that 
any appeal regarding the matter of trips by returning commuters within the EPZ 
must await the Board's decision on that matter in accordance with its retention 
of jurisdiction over it. 

B.t. There is considerable merit to the Attorney General's insistence that 
the May 5 memorandum and order was the first indication that the Licensing 
Board had not retained jurisdiction over the entire returning commuter issue 
(rather than just that portion relating to commuters returning to homes in the 
EPZ from wilhin the Epz). To begin with, the first reference to the retention of 
jurisdiction in paragraph 9.60 of the December 30 decision, when read in light 
of the Licensing Board's preceding discussion, lends substantial credence to the 
Attorney General's positionP Moreover, the reference in paragraph 9.130(2) 
of the decision to the retention of jurisdiction over the "subissue" respecting 
"trips by returning commuters within the EPZ to their homes in the EPZ" does 
not necessarily aid the applicants and staff. As the Attorney General observes 
in his opposition to the applicants' motion to strike the appeal, that statement 
might reasonably be read as applying to, inler alia, the within-EPZ portion of 
commuter trips originating outside of the EPZ.IS It was not until the receipt 
of the May 5 order, with its unambiguous notation that jurisdiction had been 
retained only with respect to the "narrow problem of commuters slarling within 
the EPZ for homes also within the EPZ,"19 that the Attorney General was placed 
on sufficient notice that such a reading was not intended by the Board. 

2. Even were the applicants and staff on firmer footing in their reliance upon 
paragraph 9.130(2) of the December 30 decision, it would not perforce follow 
that the Attorney General was obligated to present his arguments respecting 
the non-retained portion of the returning commuters issue as part of his pending 
appeal from the December 30 decision. The Attorney General's papers confront 

16 S .. NRC Staff Response to Appeal Board Order of M.y [241. 1989 and Applicants' Motion to Strike Notice 
of Appeal (June 2, 1989) [hereafter "Staff Respatscj. 
17 For example, in paragraph 9.51 the Licensing BOaM identifies and discusses the problem of c:anmutm moving 
across the flow of ewcualing tnfIic. But in its findings the Board docs not resolve \his matter, thereby leaving 
the impression that the matter is one of the unresolved n:tuming canmutcr issues the Board is leaving open in 
~aragraph 9.60. 
8 S~. M.ssachusetts Attorney General', Opposition to Applicants' Motion to Strike Notice of Appeal Oune 12, 

1989) at 5-6. In our view, contrary to the applicants' claim, .uch • reading wu not rendered impermissible by 
the discussion in paragraphs 9.52 and 9.53 of \he December 30 decision. 
19 Su supra po 467 (emphasis supplied). 
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us with the claim that, in all events, no portion of the issue should be deemed 
ripe for appellate consideration until every portion of it has been decided below. 
As we have seen, his belief on that score is founded in good measure upon the 
well-established test respecting finality for appeal purposes. In this connection, 
the Attorney General notes that, in its totality, the returning commuters issue 
arose from a single basis offered in support of E1E contentions of the intervenors 
Town of Hampton and Seacoast Anti-Pollution League. His argument then 
proceeds: 

However one draws the precise line between what is and what is not a "major segment" of 
a case, a ruling which disposes of part but not all of a single basis is not at all close to that 
line. Such a ruling cannot reasonably be described as having disposed of a major segment 
of a case. Furthermore, the Mass AG asserts that beyond the generic argument that a part 
of a single basis does not constitute a "major segment," there is an issue-specific reason 
why the "returning commuters" issue should not be appealed in piecemeal fashion. The 
"returning commuters" issue does not break down neatly into clear-cut sub-issues. Returning 
commuters whose trips home originate both within and without the EPZ can and do travel 
with, against, and across the flow of both New Hampshire and Massachusetta evacuees 
traveling outbotmd on the key evacuation routes. The effecta of returning commuter traffic 
on evacuation traffic, and vice versa, are interactive, and these interactive [elffccu cannot 
be assessed without running the computer model (that generated the ETEs) in a way that 
assesses these interactions on ETEs. The Board's decision to divide commuters into two 
groups - those whose trips start within the EPZ and those whose trips start outaide the EPZ 
- and then to retain jurisdiction of only one of the two groups [mside starters) makes little 
practical sense for the purposes of assessing impact on ETEs. At the very least, the faint 
distinction between these groups cannot be said to give rise to a "major segment" when the 
Board disposes of one but not the other.2O 

This line of reasoning may well have flaws. If so, however, they have not 
been identified by either the applicants or the staff. While not at all hesitant to 
point out what they deemed to be the error in the Attorney General's assertion 
that the now-apparent limited nature of the retention of jurisdiction was not 
disclosed in the December 30 decision, neither of those parties has offered 
one word in response to his argument that, for appeal purposes, the returning 
commuter issue should not be bifurcated.21 

20 Anorney (;menl's Statemcm It 5-6 (emphasis in the original). 
21 Despite the raet that I total of seven lawycr.l aecmingly Wete involved in the prq>aration of its three·page 
response (see the listing or counsel It the outset or this opinion). the Ipplicants simply ignore the Attorney 
General's claim in that regud. The most that the ltaff offen is a characterization or the reach of the claim that is 
not IUfficiently precise. According to the ltaff. the Attorney Gmenl is contmding merely that the Licensing Boud 
erred by dividing the returning eanmutet issue into two parts and that, because this WlS done in the December 30 
decisioo, the assertion of error had to be included in the earlier and timely appeal from that decision. See Staff 
Response at 4. But the quotatioo rrom the Attorney Genenl', filing let rOM in the text plainly Ihows that his 
claim is not 10 restricted. While the Attorney Genenl does believe that the division makes "little practical sense," 
his principal point is thlt, even if divided, the returning eanmuter.s issue ulhould not be lppu1ed in piecemeal 
fashion." Su supra p. 470. The staff, like the applicants, is silcm on that point. 
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When a party totally fails to come to grips with pivotal and manifestly 
nonfrivolous arguments advanced by an adversary, a permissible inference arises 
that that party recognizes the force of the arguments. We are tempted here 
to adopt that inference and, without further discussion, to accept the Attorney 
General's prematurity thesis. Even in the absence of assistance from the litigants 
before us, however, we have some responsibility for looking independently at 
questions put before us that have jurisdictional overtones. Thus, albeit without 
the benefit of the views of the applicants and staff, we have undertaken such 
an examination of the matter of finality. That examination persuades us that, 
although some facets of his analysis may be in doubt, the Attorney General's 
ultimate conclusion is sound. 

It is not clear to what extent the ''major segment of the case" test comes into 
play in instances where, as here, a licensing board renders an initial decision 
that disposes of a wide variety of issues with a retention of jurisdiction over a 
portion of one of those issues. We can, however, leave that question for another 
day. For, irrespective of how it might be resolved, there is another compelling 
reason why no part of the returning commuter issue is as yet ripe for appeal. In a 
nutshell, we are in agreement with the Attorney General that in no circumstances 
would it have made sense for him to have included a portion of the issue in the 
briefing of his appeal of the December 30 decision, leaving the balance of the 
issue for our scrutiny at such time as the Licensing Board acts in fulfillment of 
its retained jurisdiction. 

To reach that conclusion we need not and do not now decide whether 
the Licensing Board justifiably has divided the returning commuter issue into 
segments for the purpose of its own consideration of the issue. Be that as it 
may, it cannot be gainsaid that the line of separation between the two segments 
is at best thin indeed. For one thing, as the Attorney General observes, the 
entire issue is rooted in one basis assigned in support of the ETE contentions of 
two of the intervenors.22 More important, it is difficult to perceive a significant 
difference, from the standpoint of the potential impact upon ETEs, between a 
commuter trip originating just outside the EPZ and one having a nearby origin 
barely within the boundary. This is particularly so if both commuters employ 
essentially the same routes to reach ultimate destinations in the same general 
area within the EPZ. 

Given these considerations, and notwithstanding the Licensing Board's dis­
parate approach to the litigation and disposition of it, we are not prepared to take 
on the returning commuter issue piecemeal.13 In our judgment, this is a single 

22 Su supra p. 470. 
13 In this connection. no mauer how we =olved !he question of Ihe m .... ge c:onveyed by Ihe Dec:ember 30 
decision. either It one time or piec:emea1 It different times we neverthel ... would have been c:alled upon to 
examine the whole issue. 

471 



issue that, at least for appellate purposes, is not properly severable. Rather, it 
warrants examination by us in its entirety following the development of a full 
evidentiary record that covers all commuter trips terminating within the EPZ, 
irrespective of whether a particular trip commenced inside or outside of that 
zone. In the course of that examination, we will be in a much better position to 
determine whether the Licensing Board's bifurcation of the issue for trial and 
decision was justified and, if not, whether prejudice to the intervenors resulted 
therefrom. 

In sum, the Attorney General is right. The recently filed protective notice 
of appeal is premature in that no part of the returning commuter issue is 
appropriately subject to appeal until the whole issue has been decided by the 
Licensing Board. 

The applicants' motion to strike the Attorney General's May 16, 1989, notice 
of appeal as too late is denied. The notice of appeal is dismissed on the sole 
ground that it is premature.24 

It is so ORDERED. 

FOR TIIE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

24 In light of this disposition or the matter. the Attorney General'. motion for an extension or the time in which 
to file the brief in support or his protective appeal is tUNed IS mooL 
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In the Matter of 
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Alan S. Rosenthal, Chairman 
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PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, sf sl. 

(Seabrook Station, Units 1 
and 2) June 20, 1989 

On the appeal of the intervenors from the Licensing Board's denial of their 
motion to admit an emergency preparedness exercise contention or, in the 
alternative, to reopen the record, the Appeal Board affirms the denial of the 
motion to admit the contention. 

RULES OF PRACTICE: CONTENTIONS (UNTIMELY FILINGS) 

The Rules of Practice provide that any contention filed "later than fifteen 
(15) days prior to the holding of the special preheating conference. • • or 
where no special prehearing conference is held, fifteen (15) days prior to the 
holding of the first prehearing conference" is nontimely and can be admitted 
only upon a balancing of the five lateness factors of 10 C.F.R. § 2.714(a)(I). 10 
C.F.R. § 2.714(b). 
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RULES OF PRACTICE: CONTENTIONS (UNTIMELY FILINGS) 

The intervenors' contention was late-filed and subject to a balancing of the 
five lateness factors even though the emergency preparedness exercise on which 
the contention was based had yet to be held at the time the period for filing 
contentions in this proceeding closed. See Duke Power Co. (Catawba Nuclear 
Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). 

APPEAL BOARDS: STANDARD OF REVIEW (LATE.FILED 
CONTENTIONS) 

Appeal Board review of the Licensing Board's balancing of the factors in 
10 C.F.R. § 2.714(a)(I} is strictly limited to determining whether the Licensing 
Board abused its discretion. Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station, Unit I), ALAB-868, 25 NRC 912, 922 (1987): Philadelphia 
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-828, 23 NRC 
13, 20-21 (1986); Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 
2), ALAB-707, 16 NRC 1760, 1763 (1982). 

APPEAL BOARDS: STANDARD OF REVIEW (LATE.FILED 
CONTENTIONS) 

To establish that the Licensing Board transgressed the abuse of discretion 
standard, the intervenors have a heavy burden on appeal. It is insufficient for 
the intervenors to show merely that the Board below might legitimately have 
determined that the five lateness factors of 10 C.F.R. § 2.714(a}(I} weighed in 
favor of admitting the contention; rather, the intervenors must demonstrate that 
a reasonable mind could reach no other result. Comanche Peak, 25 NRC at 
922; Washington Public Power Supply System (wpPSS Nuclear Project No.3), 
ALAB-747, 18 NRC 1167, 1171 (1983). 

RULES OF PRACTICE: CONTENTIONS (UNTIMELY FILINGS) 

It is settled that a late-filed contention must be tendered promptly upon the 
discovery of the information upon which it is based. Catawba, 17 NRC at 1048 
(1983). See Commonwealth Edison Co. (Braidwood Nuclear Power Station, 
Units 1 and 2), CLI-86-8, 23 NRC 241, 244-45 (1986). 

474 



ATOMIC ENERGY ACT: HEARINGS (EMERGENCY 
PREPAREDNESS EXERCISE RESULTS) 

The Commission has restricted licensing hearings on the results of emergency 
planning exercises to contentions involving "deficiencies which preclude a 
finding of reasonable assurance that protective measures can and will be taken, 
i.e., fundamental flaws in the plan." Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit 1), CLI-86-11, 23 NRC 577, 581 (1986). 

EMERGENCY PLANS: CONTENT (DEFICIENCIES IN) 

In defining a "fundamental flaw" the Appeal Board has stated that "[f]irst, 
it reflects a failure of an essential element of the plan, and. second, it can be 
remedied only through a significant revision of the plan." Long Island Lighting 
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-903, 28 NRC 499, 505 
(1988) (emphasis in original). 

APPEARANCES 

John Traficonte, Boston, Massachusetts (with whom Diane Curran, Washing­
ton, D.C., and Robert A. Backus, Manchester, New Hampshire, were 
on the brief) for the intervenors James M. Shannon, Attorney General of 
Massachusetts, New England Coalition on Nuclear Pollution, and Sea­
coast Anti-Pollution League. 

Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H. 
Lewald, Kathryn A. Selleck, Jeffrey P. Trout, Jay Bradford Smith, 
and Geoffrey C. Cook, Boston, Massachusetts, were on the brief) for 
the applicants Public Service Company of New Hampshire, et al. 

Gregory Alan Berry for the Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

After the Licensing Board presiding over the so-called onsite issues in this 
operating license proceeding renewed its authorization for a low power testing 
license for Seabrook, Unit 1, the Massachusetts Attorney General, the New 
England Coalition on Nuclear Pollution, the Seacoast Anti-Pollution League, 
and the Town of Hampton, New Hampshire (intervenors) filed a joint motion 
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to admit a new contention.1 The intervenors claimed that the contention arose 
out of the then recently concluded graded emergency preparedness exercise for 
Seabrook station. Alternatively, the intervenors' motion requested that the record 
be reopened to admit their contention which raised an issue not previously in 
controversy in the proceeding.2 The Licensing Board denied the intervenors' 
motion in its entirety3 and the intervenors have appealed." For the reasons that 
follow, we affirm the Licensing Board's denial of the intervenors' motion. 

I. 

On June 27, 28, and 29, 1988, the applicants held a full participation 
emergency exercise to test the emergency plans for the Seabrook facility. 
An NRC inspection team observed the onsite portion of the exercise and 
subsequently issued an inspection report dated July 6, 1988, setting out the 
results of its observations. The report first stated that "[n]o violations were 
identified" and that the applicants' "[e]mergency response actions were adequate 
to provide protective measures for the health and safety of the public."5 In' six 
sections, the report then recounted the details of the inspection and the exercise. 
Inc]uded among these sections was one listing the strengths and weaknesses of 
the exercise, stating that 

[tlhe NRC team noted that the licensee's activation and augmentation of the emergency 
organization, activation of the emergency response facilities, and use of the facilities were 
generally consistent with their emergency response plan and implementing procedures. The 
team also noted the following actions that provided strong positive indication of their ability 
to cope with abnormal plant conditions: 

1. Very good command and control of all emergency response facilities (ERFs) 
was [sic] demonstrated; 

2. Plant conditions were quickly recognized and classified; 
3. Shift turnover was accomplished smoothly and with no apparent loss of control 

of the situation; 
4. The ERFs were activated in a timely manner; and 
S. Protective Action Recommendations (PARs) were prompt and conservative. 

Evacuation time estimates were effectively utilized in determining the PARs.6 

1 Motion to Admit Exercise Contention or, in the Alternative, to Rcopen the Record (September 16, 1988) 
[hereinafter, "Intervenors' Motiooj at 1·9. 
2/d. at 9-12. 
'LBP.S94, 29 NRC 62 (1989). 
"The denial of a motion to admit a contention or to reopen the record is normaUy interlocutory and, therefore, not 

immediately appealable. Su 10 C.F.R. § 2. 730(f). At the time of the instant ruling. however, the Licensin8 Board 
already had disposed of aU other issues pertinent to low·power operatioo thereby maldng this order appealable. 
'Inspection Report No. S(}.443/88·09 (July 6, 1988rat 1. 
C5/d. at 4. 
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This same section also indicated that 

[tlhe NRC identified the following exercise weaknesses which need to be evaluated and 
corrected by the licensee. The licensee conducted an adequate self critique of the exercise 
that also identified these areas. 

1. The Technical Support Center (fSC) and Emergency Operations Facility (EOF) 
staff displayed questionable engineering judgment and/or did not recognize or 
address technical concerns (S0-443/88'()8'()1). For example: 

Neither the EOF nor TSC staff questioned a release of greater than 7000 
curies per second with only clad damage and no core uncovel}' [sic]; 
Efforts continued to restore the Emergency Feedwater Pump after a large 
break LOCA; 
A questionable fix for the Containment Building Spray system; 
A lack of effort to locate and isolate the release path; and 
No effort was noted to blowdown Steam Generators to lessen the heat 
load in containment. 7 

These five examples of purported exercise weaknesses served as the bases 
for the exercise contention that the intervenors sought to have admitted before 
the Licensing Board, as well as the foundation for their alternative request to 
reopen the record. The contention asserted that the exercise showed that the 
present state of onsite emergency preparedness at Seabrook did not provide 
reasonable assurance that adequate protective measures can and will be taken 
in the event of a radiological emergency as required by 10 C.F.R. § 50.47(d). 
Hence the contention claimed that low-power authorization was precluded even 
though the Licensing Board had already authorized such a license for the facility. 
Specifically, the contention alleged that the exercise revealed fundamental 
deficiencies in the applicants' emergency plan, which deficiencies, in turn, 
showed that the applicants' plan did not comply with 10 C.F.R. § 50.47(b)(15), 
requiring the training of those persons who assist in an emergency" 

As the bases for their contention, the intervenors relied upon an affidavit 
of Robert D. Pollard, a nuclear safety engineer with the Union of Concerned 
Scientists. In his affidavit, Mr. Pollard examined the five examples of purported 
exercise weaknesses identified in the inspection report and concluded that each 
instance was much more significant than the NRC staff believed. Unlike the 

7 Ttl. It S. The inspection report also listed tI=e Idditimal items IS weaknesses but none of these mitten is 
~ent to the issues before us m Ippeal. 
8lntervenors' Motion, Exhibit I, Joint Intervenors On·Site Exercise Contention. 

The contention also alleged that the applicants' emergency plan failed to meet the standards of 10 C.F.R. 
n 50.47(b)(2), (b)(14) Ind Plrt SO, Appendix E, § IV.F. Subsection (b)(2) mJuires, wlr alia. thlt the Ipplicants 
hive "Idequate staffing to provide initial flcility Iccident response in key functional lreas • • • It all times," 
while subsection (b)(14) mJuires that the Ippliclnts conduct N(p]eriodic exercises ••• to evaluate major porums 
of emergency =pmse capabilities •••• " Section IV.F of Appendix E also provides for the training of the 
Ipplicants' employees to ensure they are familiar with their emergency response duties. 
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staff, he concluded that each of the staff's examples demonstrated a fundamental 
deficiency in the applicants' emergency plan by showing that the applicants' 
personnel, contrary to the requirements of the Commission's regulations, were 
inadequately trained to accomplish the tasks assigned to them in the exercise. 
For example, the first exercise weakness noted in the report was that neither 
the TSC nor EOF staffs questioned the exercise release rate of 7000 curies 
per second when the exercise accident scenario prescribed only fuel c~dding 
damage but no uncovering of the core. In dealing with this matter, Mr. Pollard's 
affidavit states that 

[l]his failure of both the TSC and EOF staff is an indication thal the onsile emergency 
response personnel's knowledge of the relationship belween the magnilUde and rale of a 
radioactive release and the amount of core damage is seriously deficient •••• Without a 
sound knowledge of the magnitude of releases possible under varying degrees of core damage, 
the emergency response staff may not recognize that their analysis of plant conditions is 
incorrect, leading them to take incorrect protective actions or fail to take the correct protective 
actions.' 

After analyzing each of the other examples, Mr. Pollard reached a similar 
conclusion, i.e., that the TSC and EOF staffs lacked sufficient knowledge and 
understanding of plant fundamentals to meet the objectives of the emergency 
exercise.10 

The applicants and the staff opposed the intervenors' motion before the 
Licensing Boardll After reviewing the parties' initial round of pleadings, the 
Licensing Board ordered the filing of additional submissions with respect to the 

'lntervenon' Motion. Mfidavit of Robert D. Polhrd at 12·13. 
10 ld. at 8-12-
11 Both the staff and the applicants opposed the admission or the exercise c:mtentioo. Beeause the staff took 
the position that a reopening motioo was unneeessary in the circumstances. however, it initially did not address 
the mtervenon' alternative motion to reopen the record. Su NRC Staff Response to loint Intervenors' Motion 
to Admit Exercise Cootcntioo or, in the Alternative, to Reopen the Record (October 3, 1988) at 2 n.!. The 
applicants, on the other hand, opposed the intervenors' alternative reopening motioo and, in accordance with 10 
c.P.R. § 2-73O(c), Iiled affidavits of three experts addressing the five examples of pwported exercise weaknesses 
from the staff's inspection report relied upoo by the intervenors. Applicants' Response to Motioo to Admit 
Exercise Contention or, in the Alternative, to Reopen the Record (September 28, 1988) at 1()'14. For example, 
the affidavit or the applicants' Radiological Aasessment Manager for Seabrook, James A. MacDooald, addressed 
the first purported weakncas concerning the applicants' failure to qucstioo the Jack of condatioo between the 
release RIC of 7000 curies per leeood and the ltatus or the core. Ills affidavit stated thst the release figure was 
supplied by the exercise controllers, and pursuant to their guidance, exercise participsnts were insuuetcd to accept 
the informatioo as given. Mr. MacDonald's affidavit aIso stated that a rcvtew or the exercise ahowed that this 
Jack of corre!.tioo, in fact. was discuased by the exercise participants and, in any event, the actual rcspoose and 
implementation of all emergency response procedures by the applicants' personnel (i.e., sampling and analysis) 
were not hindered by the purported lack of oortelation. His affidavit concluded that the observation contained in 
the staff inspeetioo report was inaccuntc and did not evidence any wcakncas by the TSC and EOP staffs. ld., 
Affidavit of lames A. MacDonald at 2-4. The affidavits of the applicants' two additiooal experts addressed the 
other four examples from the inspeetioo report and simiJuly concluded that the ,taff', criticisms were unIoWldcd. 
ld., Affidavits of Gary 1. Kline and Gregg P. Scasler. 
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intervenors' alternative motion to reopen the record.ll Specifically, the Board 
directed the parties to file further briefs and supporting affidavits addressing, 
inter alia. whether the intervenors' motion raised a significant safety issue as 
required by 10 C.F.R. § 2.734.13 Thereafter, the Board denied the intervenors' 
motion in its entirety.!' 

In its opinion, the Licensing Board first found that the intervenors' exercise 
contention was late-filed because it had not been filed within the time limits 
contained in 10 C.F.R. § 2.714(b).15 Next, the Board assumed that the record 
of the proceeding was open and balanced the five factors set forth in 10 
C.F.R. § 2.714(a)(I) for considering the admission of late-filed contentions. The 
Board concluded that a majority of the factors, and the most important of 
those factors, weighed against admitting the contention.16 Finally, the Board 
turned to the intervenors' alternative motion to reopen the record. Even though 
the Commission's Rules of Practice require that a reopening motion raising a 
contention not previously in controversy must also satisfy the requirements set 
forth in 10 C.F.R. § 2.714(a)(I) for nontimely contentions - the same factors 

1l0nler (Directing Additional Briefing and Affidavits) (October 25, 1988). 
The Licensing Board ordered the oupplemental filings when the applicants ealled 10 its attention a Iccond 

inspection report issued by the staff after a further inspection at Seabrook. LBP·894, 29 NRC at 71. Ste 
Applicants' Rcspcnsc to loint Intervenors' Motion for Leave 10 File a Reply (October 12, 1988) at 2-3. Ammg 
other things, the .econd inspcctim report addressed and Mcloscd" the items identified in the first report IS exercise 
wcaknClses that needed corrcctim by the applicants. Inspection Report No. S().443/88·10 (September 28, 1988) 
at 8-10. For example, with "'"peel to the first pmportcd wcUnCII (Le.,the applicants' failure 10 qucation the lack 
of correlation betwetn the release nte and the apccified COte conditim),the ICCOIld report IlIted that 

[tJhe inspector tevicwed the player and cont:roller logs for selected TSC, EOP and engineering mpport 
center (ESC) staff. These logs n:vcaled that .cvcnl .taff' members did qucation and/or canment on 
the mismalCh betwetn the I'CICIOr coolant activity and the releasc ntc. Subsequent discussions with the 
TSC and EOP controllers and playcs also indicated that they were aware of this mismalCh. In ac:tuality, 
the ESC .taff' made very accurate COte damage ISSCSSments based upon the data lupplied by the TSC. 
The EOF dOle ISSCISJ!Icnt staff made accurate dose projections based upon the release nlc, IS well IS 

correlatim of fic1d data 10 the release ntc. 
Id. at 10. After further invcatigatim of the other four purported exercise weaknesses, the staff concluded in each 
instance that the applicants' actions WCle appropriate. Id. at B·IO. 
II The applicants' IUbmission in reoponse 10 the licensing Board's order generally recited their earlier filings. 
Ste Applicants' Response 10 Board OnIer of October 25, 1988 (November B, 1988). The intervenors' rcply 
included a ICCmd affidavit of their expert addressing the initial affidavits of the applicants' experts and the ICCOIld 
iliff inspection report. Prom their analysis, the intervenors concluded that, in the circumstances, the applicants' 
affidavits and the .econd inspection report lacked credibility. See Memonndum of loint Intervenors in Response 
10 October 25, 1988 Order of licensing Board (November 9, 1988). The staff'. filing included the joint affidavit 
of two staff members involved in the emergency prcpucdnCls exercise and it explained the further information 
leading the staff 10 conclude in the second inspcctim report why nme of the initially reported exercise weaknesses 
WlS valid. See NRC Staff'RCIpODSC 10 licensing Board OnIer of October 25, 1988 (November 28, 1988). The 
intervenors then filed a further reoponse 10 the.taff' submission and the iliff filed a rejoinder. Suloint Intervenors' 
Responsc 10 "NRC Staff RCIpODSC 10 licensing Board OnIer of October 25, 198&" (December 7, 198&); NRC 
Staff Response 10 Joint Intervenors' Motion for Leave 10 Submit Response 10 NRC Staff' Response 10 licensing 
Board OnIer of October 25, 1988 (December 'rI, 1988). 
14LBP.894, 29 NRC at &6. 
1~ Id. at 67.68. 
161d. at 68.71. 
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the Board had already decided against the intervenors - the Board nevertheless 
considered the motion and found it did not raise a significant safety issue.!' 

ll. 

A. Before us, the intervenors argue that the Licensing Board erred in ruling 
that their exercise contention was nontimely and therefore subject to a balancing 
of the five factors set forth in 10 C.F.R. § 2.714(a)(I) for the consideration of 
late-filed contentions. Contrary to this assertion, however, the Licensing Board 
was correct in finding that the exercise contention was late-filed. The Rules of 
Practice provide that any contention filed "later than fifteen (15) days prior to the 
holding of the special prehearing conference. . . or where no special prehearing 
conference is held, fifteen (15) days prior to the holding of the first prehearing 
conference" is nontimely and can be admitted only upon a balancing of the five 
lateness factors.18 Here, because the intervenors' exercise contention was not 
filed within the time constraints of the Commission's rule, it is necessarily late. 

That there are no exceptions to the time limits for filing contentions under 
the Rules of Practice is one of the teachings of the Commission's decision in 
Catawba.19 There the Commission dealt with the question whether all five of 
the late-filed contention criteria apply to a contention based on licensing-related 
documents: such as the agency's environmental impact statement, that are not 
prepared early enough in the licensing proceeding to permit the timely filing of 
a contention. In answering that question in the affirmative, the Commission held 
that section 189a of the Atomic Energy Act, as amended, does not provide an 
unqualified right to a hearing and does not mandate the automatic admission of 
a late-filed contention in that situation. It ruled that a party's hearing rights are 
not offended by a reasonable procedural rule applying all of the factors of 10 
C.F.R. § 2.714(a)(I) for admitting a late-filed contention, even if the contention 
could not have been filed within the period for timely filing contentions.20 
Catawba is controlling here and establishes that the intervenors' contention was 
late-filed and subject to a balancing of the five lateness factors, even though the 
emergency preparedness exercise on which the contention was based had yet to 
be held at the time the period for filing contentions in this proceeding closed.21 

171d. It 71·S6. Su 10 c.F.R. § 2.734(1). (d). 
18 10 c.F.R. §2.714(b). 
19 Duke Power Co. (Catawba Nuclear Station. Units I and 2). CLI·S3·19, 17 NRC 1041 (1983). 
20 ld. It 1046-47. 
21 The intcrvenon' Ittempt to distinguish Catawba on the ground that only licensing·related documents were 
involved in that case while here I material licensing event is involved, obviously cannot withstand ICNtiny. 
Neither the history, Ianguase. nor reasoning of Catawba supports such I notion. 

(ColllilUUd) 
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B. Alternatively, the intervenors argue that even if their exercise contention 
was nontimely, the Licensing Board nevertheless erred in finding that the factors 
governing the acceptance of a late-filed contention in 10 C.F.R. § 2.714(a)(l) 
weighed against admitting the contention. That section requires that the Licens­
ing Board consider the following five factors: 

(i) Good cause, if any, for failure to file on time. 
(ii) The availability of other means whereby the petitioner's interest will be protected. 

(iii) The extent to which the petitioner'S panicipation may reasonably be expected to 
assist in developing a sound record. 

(iv) The extent to which the petitioner's interest will be represented by existing panies. 
(v) The extent to which the petitioner's panicipation will broaden the issues or delay 

the proceeding.22 

In rejecting the intervenors' contentions, the Board below found that the first, 
third, and fifth factors weighed against admitting the contention, while the second 
and fourth factors favored accepting it. 

Although the intervenors challenge the Licensing Board's balancing of the 
lateness factors, their argument is silent on the standard we are required to apply 
in reviewing that ruling. Because the lateness factors were placed in the rules 
to give the hearing boards "broad discretion in the circumstance of individual 
cases,''ll we have noted previously that "neither this Board nor the Commission 
has been readily disposed to substitute its judgment for that of the Licensing 
Board insofar as the outcome of the balancing of the Section 2.714(a) factors 

Moreover, the intervenors' reliance upon Union olCoflCerned Scuwu v. NRC. 73S F.2d 1437 (D.c. Cir. 1984), 
urt. tkllled, 469 U.S. 1132 (198S), is also wide of the mark. In that case, the court invalidated an amendment to 
the Commissim'. reguatims that eliminated the emergency prepa=!ness exercise as a prerequisite to the agency's 
operating license authorization. By making the exercise part of the operational inspection program. the amendment 
effectively removed any challenge to the exercise from the adjudicatory licensing proceeding. The court found 
that, in Ipite of the amendment, the Commission neve1theless cmsidered the offsite emergency preparedness 
exercise material to its decision whether to license a p1anL It held, therefore, that it WlS beyond the Commission'l 
Illllltory authority to remove fran the licensing hearings lIOCIuired by lectim 1891 of the Atomic Energy Act issues 
material to the licensing decision. In _ching Ihia decision, the court alao rejected the Commission'l argument 
that a party's hearing rights were protected because a party could dWIY' leek to reopen the record if the exercise 
identified fundamental defects in the emergency plans. 

In an effort to cloak themselves in the ntionale of the UCS case, the intervenors argue that their right to litigate 
the exercise is burdened when the hearing record is closed before they have an oppoltUnity to file cmtentims on 
the exercise and here the Ucensing Board "ha. deemed every 1une 1988 omite exercise cmtention to be rued 
after the record has closed." Brief of the Appellants on Appeal of LBP·89-04 (February 13, 1989) It 7. The short 
answer to the intervenors' claim, however, is that the Uccnsing BomI did not deem the exen:ise cmtention to be 
rued after the record WlS closed It all Indeed, the BomIlpCCifically assumed the record remained open in finding 
the exercise contention was late-filed and in applying the five flctors of 10 c.F.R. 12714(.)(1). LBP·894,29 
NRC at 68. Further, cmtnry to the inlClVenors' Ipparent belief, the UCS case does not prohibit placing reasmable 
procedunl requirancnts upon the filing of late-rued cmtentions. Rather, it holds that a party', statutory hearing 
rights on • msteriallicensing issue cannot be made to hinge upon the agency', unfettered discretion to reopen the 
record. Su 73S F.2d at 144344. 
22 10 c.F.R. 12.714(a)(I). 
23 NJU:14ar FlU/ Scrvicu,111C. (Well Valley Reprocessing Plant), CU·7S4, 1 NRC 273, Z1S (1975). 
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is concemed.''24 Our review in such instances is strictly limited to determining 
whether the Board abused its discretion.2.5 To establish that the Licensing Board 
transgressed that standard, the intervenors have a heavy burden on appeal. It is 
insufficient for them to show merely that the Board below might legitimately 
have determined that the five lateness factors weighed in favor of admitting the 
contention; rather, they must demonstrate that a reasonable mind could reach no 
other result.l6 In their arguments to us, the intervenors have fallen far short of 
making this showing. 

The intervenors first dispute the Licensing Board's determination that they 
failed to demonstrate good cause for not filing their exercise contention in a 
more timely manner. The Board concluded that the intervenors unjustifiably 
delayed filing their contention until September 16 when, by their own admission, 
they received the July 6 inspection report on which the contention was based 
by July 15. The Board rejected the intervenors' claim that they had insufficient 
information to file the contention until at least the week of August 15 when they 
received the eight-volume exercise documentation that contained, inter alia, the 
objectives and scenario sections for the emergency exercise. The Board reviewed 
the relied upon sections of these materials and found that they were not necessary 
to the preparation of an appropriate contention. Rather, it found that the July 6 
inspection report was all that was needed in order for the intervenors to plead 
their exercise contention properly. 

The intervenors renew this same argument before us. But we cannot find 
that the Licensing Board acted unreasonably in rejecting their claim. It is, of 
course, settled that a late-filed contention must be tendered promptly upon the 
discovery of the information upon which it is based.l7 From our examination of 
the same exercise documentation reviewed by the Licensing Board, we would 
be hard pressed to conclude, as the intervenors argue, that these materials were 
indispensable to the proper pleading of their contention. Rather, as the Licensing 
Board found, the pertinent details of the exercise accident scenario are all listed 
in the July 6 inspection report.28 

Equally unpersuasive is the intervenors' claim that this same documentation 
was necessary for them to learn of the exercise objectives. In particular, the 
intervenors argue that in order to frame their contention they had to know that 
one of the exercise objectives required the applicants to demonstrate that the 

1.4 Lang lslmld Ughting Co. (Shoreham Nuclear Power Station, Unit 1). ALAB-743. 18 NRC 387, 39S-96 (1983). 
2.5 Tnas Utilities Electric Co. (Comanche Peale Steam Electric Station, Unit 1). ALAB-868. 2S NRC 912. 922 
(1987); Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2). ALAB-828, 23 NRC 13, 20-21 
(1986); Detroit Edison Co. (Enrico Fenni Atonic Power Plant, Unit 2). ALAB-7(J1, 16 NRC 1760. 1763 (1982). 
1.6 S.e ComafICM Peak, 2S NRC at 922; Washington Public Power'Supp!y Sysum (wpPSS Nuclear Project No.3), 
ALAB-747. 18 NRC 1167, 1171 (1983). 
1.7 Catawba, 17 NRC at 1048 (1983). See Comma_ealth Edison Co. (Braidwood Nuclear Power Station. Units 
1 and 2). C11-86-8. 23 NRC 241. 244-4S (1986); limerick, 23 NRC at 21. 
28 See Inspcctim Report No. S0-443/88-09 at 3. 
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onsite staff could develop appropriate solutions to reactor problems. Like the 
exercise accident scenario, this information is found in the July 6 inspection 
report. The report specifically notes those activities of the applicants' personnel 
that the NRC inspectors observed during the exercise, including the "[d]etection, 
classification, and assessment of scenario events" and "[p]erformance of techni­
cal support, repair and corrective actions.''29 Moreover, this particular exercise 
objective is, or reasonably should have been, self-evident to the intervenors be­
cause every on site emergency preparedness exercise necessarily must test the 
operators' ability to develop appropriate solutions to the reactor problems caus­
ing the emergency.3O Accordingly, we cannot find that the Licensing Board erred 
in determining that the intervenors failed to establish good cause for not sub­
mitting their exercise contention much earlier than September 16, 1988, when 
the information on which the contention was based was available to them by 
July 15. 

The Licensing Board also concluded that the second and fourth factors 
tipped the scales in favor of the intervenors, but that these two factors were 
entitled to less weight than the other three factors. It found, however, that the 
third factor (i.e., the extent intervenors may reasonably be expected to assist 
in developing a sound record) weighed against the admission of the exercise 
contention. The Board reiterated that the intervenors had an obligation in 
addressing the third criterion to set out with as much particularity as possible 
the precise issues they plan to cover, the identity of their prospective witnesses, 
and a summary of their proposed testimony. It then found that even though 
the intervenors were experienced litigants before the agency, they failed in their 
original motion to furnish the required information in the prescribed form and, 
in their reply pleading, they still did little to supply this information. The 
intervenors challenge this determination and argue that the Licensing Board 
placed form over substance in deciding the third factor against them. 

The Commission has emphasized "the necessity of the moving party to 
demonstrate that it has special expertise on the subjects which it seeks to raise."31 
Hence, the Commission has indicated that, in addressing the third criterion, 

29 Ttl. at 34 (emphasis supplied). 
30 Although we do not rely on it, we note that the OI1!!ite exercise objectives were announced at a public meeting 
attended by one of the counsel for the intervenors shortly after the conclusion of the emergency planning exercise. 
On Iuly 2, 1988, in Porumouth, New Hampshire, the Federal Emergency Management Agency sponsored a public 
meeting m the exercise where various officiah involved in the exercise entertained questions fran interested 
members of the public. The transcript of that meeting revcah that A1an Fierce, one of the attorneys involved in 
the Seabrook licensing proceeding from the Massachusetts Attorney GeneraI'I office. nised several questions It 
the meeting. FEMA Tr. 93, 145·60. The transcript also shows that Craig Conklin, an NRC acnior emergency 
preparedness specia1ist, explained the agency's inspection of the msite portion of the exercise. As part of his 
presentation, Mr. Conklin enumerated the "major areas" of the exercise concentrated upon by the NRC inspectors 
that included, jlll~r alia, the ability of the applicants "to fonnulate and implement actions that could mitigate 
further damages to the plant." FEMA Tr. 56. 
31 Braidwood, 23 NRC at 246. 
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the intervenors must not only identify the issues they plan to cover but they 
also must identify their prospective witnesses and summarize their proposed 
testimony.32 Here, finding that the intervenors were experienced litigants that 
were cognizant of these pleading requirements, the Licensing Board refused 
to ignore them as the intervenors would have it. In the circumstances, we 
cannot fault the Licensing Board for its decision. The intervenors fulfilled their 
obligation to identify the issue they sought to raise by including the exercise 
contention with their motion to admit it.33 But their assertion that the Licensing 
Board put form over substance has a hollow ring, given that their initial motion 
stated only that they would contribute to the development of a sound record "by 
providing an expert witness"34 and then, in their reply to the responses of the 
applicants and the staff noting this deficiency, they claimed that "[o]bviously, 
the contention itself which incorporates the Pollard Affidavit was intended to 
satisfy this requirement.''3' The Licensing Board's refusal to countenance such 
tactics by weighing the third factor against the intervenors was not unreasonable. 

Finally, the Licensing Board found that the fifth factor (i.e., the extent the 
contention will broaden the issues or delay the proceeding) militated against 
admitting the exercise contention, and the intervenors do not question this 
determination. On balance, the Board concluded that the intervenors had failed 
to demonstrate that they prevailed on the five-factor test and it denied the 
intervenors' motion to admit the contention. Our review of the Licensing 
Board's consideration of the five lateness criteria does not permit us to find 
under the applicable review standard that a reasonable mind could reach no 
other result than to admit the intervenors' late-filed exercise contention. 

Further, even if we were to find that the LicenSing Board should have weighed 
the third factor in intervenors' favor, we still would reach the same result. It is 
well established that the first factor is the most crucial and, when the proponent 
of a contention fails to demonstrate good cause for not filing the contention 
in a more timely fashion, the movant must make a compelling showing on the 
other four factors.36 Here, as the Licensing Board found, the intervenors failed to 
make a sufficiently compelling showing on factors two through five to overcome 
their failure to establish good cause. Further, in considering whether to admit a 

32 14. Su Mississippi P~r 4. Light Co. (Gnnd GuIINuclcar Station. Units 1 and 2), ALAB·7M, 16 NRC 1725, 
1730 (1982). 
33 Su Co1Mlldl~ P~aJ:, 25 NRC at 925 n.48. 
34lnteM:nors' Motion at 10. 
3j loint Intervenors' Reply to Rcspaues of the Applicants and the NRC Staff to Onsitc Exercise Contention 
(October 7, 1988) at 18. 

Not only did the intervenors not identify their affiant as the prospective witness in their motion to admit the 
exercise contention but, as the applicants' counsel noted in an unc:haIlenged statement at oral argument before us, 
the intervenors' affiant has previously /iled many affidavits in the Seabrook proceeding yet he has never appeared 
as a witness in any phase of the proceeding. App. Tr. 38. 
36 Braidwood, 23 NRC at 244. 
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late-filed contention, the second and fourth factors are accorded less weight than 
the fIrst, third, and fifth factors.37 Therefore, when the relative importance of 
the fIve factors is ·considered, the most important fIrst factor and the significant 
fifth factor weigh heavily against the admission of the intervenors' exercise 
contention. On the other side of the equation, the less important second and 
fourth factors favor admission and, under our assumption, the signifIcant third 
factor would favor admission. But the intervenors failed to make a compelling 
showing on any of these three factors. In the circumstances, a proper balancing 
of the factors would still weigh against admitting the intervenors' contention. 
Accordingly, the Licensing Board's balancing of the five factors and its denial 
of the intervenors' motion to admit the exercise contention are affirmed. 

C. In light of our affirmance of the Licensing Board's denial of the 
intervenors' motion to admit their exercise contention, we need not reach any of 
the issues involved in the lower Board's consideration of the alternative motion 
to reopen the record. There is, however, an independent basis for affirming the 
Licensing Board's result that was raised below by the staff. The Commission 
has restricted licensing hearings on the results of emergency planning exercises 
to contentions involving "deficiencies which preclude a finding of reasonable 
assurance that protective measures can and will be taken, i.e., fundamental flaws 
in the plan.'tJ8 In defining a "fundamental flaw" we have stated that "[f]irst, it 
reflects a failure of an essential element of the plan, and, second, it can be 
remedied only through a significant revision of the plan:tJ9 It is clear that the 
intervenors' exercise contention does not meet this standard. 

Even if we generously assume that the intervenors' exercise contention 
complies with the first requirement of the fundamental-flaw test by properly 
implicating an essential element of the applicants' onsite emergency plan, i.e., 
training, there is no room for doubt that the contention does not meet the 
second prong. We have noted that "where the problem can be readily corrected, 
the flaw cannot reasonably be characterized as fundamental.''40 The gist of the 
intervenors' contention is that each of the purported weaknesses listed in the staff 
inspection report shows that the staffs of the TSC and EOF were insufficiently 
trained to accomplish the tasks asSigned to them in the exercise. But contrary 
to the intervenors' apparent belief, the asserted weaknesses, even if accepted as 
true, do not implicate the applicants' emergency plan itself at all, and therefore 
they cannot be remedied "only through a significant revision of the plan".4l 
Rather, as the intervenors' contention recognizes, "[t]he personnel at the TSC 

37 Itl. at 2AS. 
38 Long Island Ughting Co. (Shoreham Nuclear Power Station, Unit 1). CIl·86-11, 23 NRC 577, 581 (1986). 
39 Long Island Ughling Co. (Shoreham Nuclear Power Station, Unit I), ALAB·903, 28 NRC 499, 50S (1988) 
(emphasis in original). 
40 Itl. at S06. 
411d. at 505. 
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and EOF are expected to use the emergency operating procedures to assist in 
recognizing an emergency condition in order to prescribe the actions necessary 
to correct the condition."42 At most. the intervenors' contention highlights 
deficiencies that would require minor modifications to several plant operating 
procedures, and the intervenors do not claim that such procedures are part of 
the emergency plan. Moreover, even if we further assume that the applicants' 
emergency plan was somehow directly involved in these purported deficiencies, 
such problems are readily corrected by providing supplemental training to some 
of the applicants' personnel; such training does not involve any revision, much 
less a significant one, of the emergency plan. Thus, the intervenors' contention 
fails to assert a fundamental flaw, and we affirm the Licensing Board's denial 
of the intervenors' motion for this additional reason. 

For the foregoing reasons, the Licensing Board's denial of the intervenors' 
motion to admit their exercise contention, LBP-89-4, 29 NRC 62, is affirmed. 

It is so ORDERED. 

FOR TIlE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

42lntervenors' Motion, Exhibit I, Joint Intervenors On·Site Ex=isc Cmtcntion, It 2. 
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NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies. Chairman 
Dr. Jerry Harbour 
Dr. Jerry R. Kline 

LBP-89-14 

In the Matter of Docket Nos. 50-352-0L 
50-353-0L 

(ASLBP No. 89-587-03-0L-R) 

PHILADELPHIA ELECTRIC 
COMPANY 

(Limerick Generating Station. 
Units 1 and 2) 

MEMORANDUM AND ORDER 

June 2. 1989 

On May 30, 1989, Counsel for Philadelphia Electric Company, Nuclear Reg­
ulatory Commission Staff, Federal Emergency Management Agency, Pennsylva­
nia Emergency Management Agency, Pennsylvania Department of Corrections, 
and the Graterford inmates submitted a stipulation in the captioned proceeding 
for the purpose of resolving the interest of the Graterford inmates in the pro­
ceeding without the need for a formal hearing. The Commission, by Order of 
April 14, 1989 (unpublished), defined the issue to be resolved in this proceeding 
as whether the radiological emergency response plan relating to the Graterford 
Institution complies with the standard of 10 C.F.R. §50.47{b)(15) insofar as 
radiological emergency response training is provided to civilian personnel (e.g., 
bus and ambulance drivers) who may be called upon to assist in the event of an 
emergency that would require evacuation of the Graterford prison. The Third 
Circuit Court of Appeals remanded the issue to the Commission in an opinion 
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of February 28, 1989, granting a petition for review filed by the Graterford 
inmates in Marlin v. NRC, Nos. 85-3444, 87-3190, and 87-3565. 

The Stipulation, a copy of which is attached and made a part hereof, 
recites that the Pennsylvania Department of Corrections, having concluded that 
because of uncertainties as to the training of civilian bus drivers, has revised its 
Radiological Emergency Response Plan by substituting the use of Department 
of Corrections employees as bus and ambulance drivers rather than employees 
of bus companies. 

In the Stipulation, the parties agree, inter alia, that all evacuation bus and 
ambulance drivers will be employees of the Department of Corrections; that 
they will receive specified requisite training; and that appropriate changes will 
be made in the Graterford Radiological Emergency Response Plan. 

The parties to the Stipulation further agreed that the concerns expressed by 
the Graterford inmates in their remaining contention have been met, and that 
the Stipulation provides reasonable assurance that the radiological response plan 
relating to the Graterford prison complies with the standard of § 50.47{b)(15) 
that radiological emergency response training will be provided to Department 
of Corrections personnel (e.g., bus and ambulance drivers) who may be called 
upon to assist in the event of an emergency that would require evacuation of 
the Graterford prison. 

The Stipulation then provides that the remaining contention of the Graterford 
inmates shall be dismissed and the proceeding before the Licensing Board 
terminated. It is to be made effective on notification to the Board and parties 
by the Department of Corrections that at least seventy-five of the drivers 
have received the described training provided; however, in the event that such 
notification is not given, the proceeding will be reopened on request by the 
Graterford inmates. 

At the outset, we wish to commend the parties for their immediate willingness 
to resolve the issue at hand through cooperation rather than confrontation. 

The Licensing Board has reviewed the Stipulation in its entirety. The Board 
accepts and approves the agreement insofar as it provides: that Department of 
Corrections personnel will act as the bus and ambulance drivers in the event 
of an emergency that would require evacuation of the Graterford prison; that 
the personnel will be provided with the described training; that the appropriate 
changes will be made in the Graterford Radiological Emergency Response 
Plan; that the concerns expressed by the Graterford inmates in their remaining 
contention have been met; and that the radiological emergency response plan 
relating to the Graterford prison complies with the standard of § 50.47(b)(15) 
that radiological emergency response training will be provided to the Department 
of Corrections personnel as required. 

The Licensing Board does not accept and approve of that part of the 
agreement that provides for the dismissal and termination of the proceeding 
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when notification is given to the Board and the parties by the Department of 
Corrections that at least seventy-five of the drivers have received the described 
training. 

If the Licensing Board were to approve the process for terminating the 
proceeding as called for in the Stipulation, it would cede its responsibility for 
regulating the course of the proceeding to the parties, which it cannot do. The 
Licensing Board cannot act as a mere observer in the proceeding over which 
it is charged to preside. We will terminate this proceeding at the request of 
the parties when we are satisfied that the requirements for doing so are met. 
We would have no hesitancy about passing upon a request by the parties for 
dismissal and termination of the proceeding when seventy-five of the drivers 
have been trained, the condition provided for in the Stipulation. 

Another inadequacy in the process proposed in the Stipulation for terminating 
the proceeding is the failure to set any time limits for the actions to be taken to 
conclude the proceeding. There is no schedule indicating when the seventy-five 
drivers will be trained or within which time period the Graterford inmates can 
request that the proceeding be "reopened." 

The Commission in its Order of April 14, 1989, directed that this proceeding 
shall be expedited to the extent consistent with fairness to the parties. It is 
the Board's responsibility to see that this is accomplished. The parties shall 
submit to the Licensing Board at the end of 30 days a progress report specifying 
the steps already taken to implement the requirements of the Stipulation and a 
schedule for completing the remainder. 

It is so ORDERED. 

Bethesda, Maryland 
June 2, 1989 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Morton B. Margulies, Chairman 
ADMINIS1RATIVE LAW JUDGE 

STIPULATION 

WHEREAS, the parties to this proceeding and interested Commonwealth 
and Federal agencies with interests relevant to the disposition of the remain­
ing contention of the inmates at the State Correctional Institution at Graterford 
(Graterford inmates) are the Nuclear Regulatory Commission Staff (NRC Staff), 
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the Federal Emergency Management Agency (FEMA), the Pennsylvania Emer­
gency Management Agency (PEMA), the Pennsylvania Department of Correc­
tions, Philadelphia Electric Company (PECO), and the Graterford inmates; and 

WHEREAS, the United States Court of Appeals for the Third Circuit issued 
an opinion on February 28, 1989, granting, inter alia, a petition for review filed 
by the Graterford inmates in Marlin v. NRC, Nos. 85-3444, 87-3190, and 87-
3565 ordering the NRC to give additional consideration to an inmate contention 
questioning whether the radiological emergency response plan relating to the 
Graterford prison complies with the standard of 10 C.F.R. § 50.47(b)(15) that 
radiological response emergency training is provided to civilian personnel (e.g., 
bus and ambulance drivers) who may be called upon to assist in the event of an 
emergency that would require evacuation of the Graterford prison; and 

WHEREAS, the Commission issued an Order on April 14, 1989, requiring 
further proceedings before an Atomic Safety and Licensing Board in compliance 
with the Opinion of the Court of Appeals and a prehearing conference before 
the duly appointed Atomic Safety and Licensing Board was conducted on May 
12, 1989, in furtherance of the Order of the Commission; and 

WHEREAS, due to uncertainties as to the training of civilian bus drivers, the 
Department of Corrections has revised its Radiological Emergency Response 
Plan by substituting the use of Department of Corrections employees as bus and 
ambulance drivers rather than employees of private bus companies; and 

WHEREAS, the parties declare their desire to resolve the Graterford inmates' 
remaining contention by a stipulated agreement to avoid the necessity of a formal 
hearing; 

IT IS THEREFORE STIPULA1ED AND AGREED AS FOLLOWS: 
1. At the present time, there are approximately 3000 inmates in custody at 

Graterford. The Department of Corrections in its "Response of Commonwealth 
of Pennsylvania Department of Corrections Request for Information Raised at 
the February 27, 1985 Atomic Safety and Licensing Board Conference" stated 
the evacuation plan called for the use of 58 buses with an additional 13 buses 
in reserve, each with a capacity of 40 inmates per bus. The revised plan calls 
for 66 buses and an additional 34 in reserve, with a maximum capacity of 45 
per bus. 

2. All bus drivers will be employees of the Department of Corrections and 
will have appropriate Pennsylvania Class II licenses as necessary to operate the 
vehicle. There will never be more than two or three nonambulatory inmates 
housed in the Graterford medical facility at any time, seriously ill inmates 
being sent to outside hospitals. The Department of Corrections will provide 
ambulances to evacuate the nonambulatory inmates. The ambulance drivers will 
be trained Department of Corrections employees. 

3. PEMA and the Department of Corrections will review and approve in the 
advance of training classes a standardized lesson plan. The plan will be similar 

490 



in content and format to the plan which was previously approved and utilized 
in the training of school bus drivers who would participate in an evacuation of 
schools located within the plume exposure pathway emergency planning zone 
for the Limerick Generating Station. Appropriate modifications will be made 
with respect to the particular mission of evacuating the Graterford inmates. 

4. Once the lesson plan has been approved, PECO will furnish the services 
of its consultant, Schneider Engineers, whose employees will conduct a radio­
logical training program at various times and places for Department of Correc­
tions personnel as necessary to complete training. The training would include a 
general orientation and overview of radiological principles, emergency manage­
ment principles, government response to disaster, levels of radiation during an 
incident at a fixed nuclear facility, decontamination, and monitoring procedures. 
Best efforts will be made to complete the training within thirty days after the 
Licensing Board has approved this Stipulation. The parties recognize that the 
temporary unavailability of some individuals may, as a practical matter, require 
that additional training classes be held beyond this period. Retraining shall be 
in accordance with NUREG-0654, Planning Standard O. 

5. The Department of Corrections is preparing appropriate changes to 
the Graterford Radiological Emergency Response Plan, including changes in 
capacity not relevant to this proceeding. Revisions undertaken by the Department 
of Corrections will be consistent with the estimates of the time of evacuation 
included in the Plan. All revisions pertinent to training will be provided to 
the Graterford inmates' counsel and technical consultant for comment. Every 
reasonable effort will be made to accommodate any concern expressed by the 
inmates through their representatives. 

WHEREFORE, the parties agree and stipulate that the concerns expressed 
by the Graterford inmates in their remaining contention have been met; and that 
the stipulation provides reasonable assurance that the radiological emergency 
response plan relating to the Graterford prison complies with the standard of 
10 C.F.R. § 50.47(b)(15) that radiological emergency response training will 
be provided to Department of Corrections personnel (e.g., bus and ambulance 
drivers) who may be called upon to assist in the event of an emergency that 
would require evacuation of the Graterford prison; and 

WHEREFORE, the parties further agree and stipulate that the remaining con­
tention of the Graterford inmates shall be dismissed and the proceeding before 
this Licensing Board terminated. Dismissal of this contention and termination 
of the proceeding shall be effective upon notification to the Board and par­
ties by the Department of Corrections that at least 75 of the drivers have re­
ceived the training described above, provided, however, that in the event such 
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notification is not provided, the proceeding will be reopened on request by the 
Graterford inmates. 

/S/ 
Michael B. Hirsch, Esq. 
Counsel for Federal 

Emergency Management Agency 

/S/ 
Angus R. Love, Esq. 
Counsel for Graterford 

Inmates 

/S/ 
Theodore G. Otto, III, Esq. 
Counsel for Pennsylvania 

Department of Corrections 

IS/ 
Mark L. Goodwin, Esq. 
Counsel for Pennsylvania 

Emergency Management Agency 

/S/ 
Troy B. Conner, Jr .• Esq. 
Counsel for Philadelphia 

Electric Company 

/S/ 
Joseph Rutberg, Esq. 
Counsel for United States 
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NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
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Jerry Harbour 

LBP-89-15 

In the Matter of Docket Nos. 50-250-0LA-4 
50-251-0LA-4 

(ASLBP No. 89-584-01-0LA) 
(Pressure-Temperature LImits) 

FLORIDA POWER AND LIGHT 
COMPANY 

(Turkey Point Nuclear Generating 
Plant, Units 3 and 4) June 8,1989 

FoUowing a request for a hearing seeking to challenge the issuance of license 
amendments under 10 C.F.R. § 50.91 (a) ("no significant hazards consideration"), 
the Licensing Board rejects one contention for lack of jurisdiction and accepts 
two contentions for litigation. 

RULES OF PRACTICE: CONTENTIONS, ADMISSIBILITY OF 

A proffered contention must fall within the scope of the issues set out in the 
Federal Register notice of opportunity for hearing. See, e.g., Commonwealth 
Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 NRC 419,426 (1980); 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 
and 2), ALAB-316, 3 NRC 167, 170-71 (1976). 
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RULES OF PRACTICE: CONTENTIONS, ADMISSIBILITY OF 

Petitioners need only set forth the bases, i.e., the reasons, for each contention 
with reasonable specificity and need not detail the evidence in support thereof. 
Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), 
ALAB-130, 6 AEC 423, 426 (1973). However, ''reasonable specificity" means 
that the bases must be sufficiently detailed so that they: (1) demonstrate that 
the issue is admissible and requires further inquiry into the matter; and (2) put 
the parties on notice as to what they will have to oppose or defend. 

RULES OF PRACTICE: CONTENTIONS, ADMISSIBILITY OF 

The admissibility of contentions must be decided on a case-by-case basis. 
Phi/adelphia Electric Co. (peach Bottom Atomic Power Station, Units 2 and 3), 
ALAB-216, 8 AEC 13, 20 (1974). 

RULES OF PRACTICE: CONTENTIONS, ADMISSIBILITY OF 

The Commission's rules do not permit admitting a contention that constitutes 
an attack on a Commission regulation absent special circumstances that would 
justify waiving the prohibition. 10 C.F.R. § 2.758. 

RULES OF PRACTICE: CONTENTIONS, ADMISSIBILITY OF 

A contention that seeks to address an issue previously considered in an 
earlier proceeding cannot be admitted for relitigation in a subsequent proceeding. 
Portland General Electric Co. (li"ojan Nuclear Plant), LBP-78-40, 8 NRC 717, 
745 (1978), aff'd, ALAB-534, 9 NRC 287 (1979). 

LICENSING BOARD(S): JURISDICTION 

Licensing boards derive their subject matter jurisdiction from the orders, 
rules, and regulations promulgated by the Commission. See Duke Power 
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790 
(1985). 

LICENSING BOARD(S): JURISDICTION 

The Commission has made the Staff's "no significant hazards consideration" 
under 10 C.F.R. § 50.91(a) determination final and reserved only a discretionary 
right of review in the Commission itself. There is no right to appeal the Staff's 
hazards determination, itself, to the licensing boards or any other body within 
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the agency. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. 
Units 1 and 2), CLI-86-12, 24 NRC I, 4 (1986), rev'd in part on other grounds, 
San Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th Cir. 1986). 

RULES OF PRACTICE: CONTENTIONS, ADMISSIDILITY OF 

Where a prior license amendment. handled as an administrative matter, was 
not accompanied by a notice of opportunity for hearing and thus no party was 
available that did challenge or could have challenged the amendment. a petitioner 
is not estopped from raising the issue in a subsequent license amendment 
proceeding. See Commonwealth Edison Co. (Braidwood Nuclear Power Station, 
Units 1 and 2), LBP-85-11, 21 NRC 609,621-24 (1985), rev'd and remanded 
on other grounds, CLI-86-8, 23 NRC 241 (1986). 

TECHNICAL ISSUES DISCUSSED 

General Design Criteria 31, 10 C.F.R. Part 50, Appendix A; 
Fracture Toughness Requirements, 10 C.F.R. Part 50, Appendix G; 
Reactor Vessel Material Surveillance Program Requirements, 10 C.F.R. Part 

50, Appendix H; 
Reference Temperature for nil-ductility transition. 

MEMORANDUM AND ORDER 
(Ruling upon Contentions) 

Petitioners Center for Nuclear Responsibility and Joette Lorion challenge li­
cense amendments issued to Florida Power and Light Company for its Thrkey 
Point Units 3 and 4 nuclear power plants. The license amendments change the 
technical specifications governing pressure/temperature limits for the operation 
of the units. The petition to intervene and request for hearing was timely filed 
and subsequently amended. Neither Licensee nor the Nuclear Regulatory Com­
mission Staff (Staff) challenge Petitioners' standing to intervene. Consequently, 
the only issue before this Board is whether Petitioners have presented an admis­
sible issue ("contention") to be litigated. 

I. TECHNICAL BACKGROUND 

Thrkey Point Units 3 and 4 are 760-Mw pressurized water reactors. The 
two units began full-power operation in 1972 and 1973, respectively, with 
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pressure/temperature (pm limits specified for the next 10 years of effective 
full·power operation.1 

prr limits are specified because these two factors in combination with 
radiation affect the integrity of the material making up the vessel in which 
nuclear reactions take place. The reactor vessel must be designed to withstand 
these pressures and temperatures during operation as well as the changes in 
prr when the reactor is started up, cooled down, or tested for leaks. See 10 
C.F.R. Part 50, Appendix G. 

The NRC regulatory scheme setting out these requirements is found in Part 
50 of Title 10 of the Code of Federal Regulations. Some fifty·three General 
Design Criteria for nuclear reactors are set out in Appendix A to Part 50. General 
Design Criterion 31 (GDC 31) sets out design criteria for fracture prevention of 
the reactor coolant pressure boundary, which includes the reactor vessel beItIine 
materials. It requires that 

when stressed under operating, maintenance, testing, and postulated accident conditions (1) 
the boundary behaves in a nonbrittle manner and (2) the probability of rapidly propagating 
fracwre is minimized. The design shall reflect consideration of service temperatures and other 
conditions of the boundary material under operating, maintenance, testing, and postulated 
accident conditions and the uncertainties in determining (1) material properties, (2) the effects 
of irradiation on material properties, (3) residual, steady state and transient stresses, and (4) 
size of flaws. 

Section 50.60 sets out acceptance criteria for fracture prevention measures for 
reactor vessel materials at the beltline during normal operation, and Appen· 
dices G, ''Fracture Toughness Requirements," and H, "Reactor Vessel Material 
Surveillance Program Requirements," to Part 50 describe specific criteria that 
the Thrkey Point reactor vessel materiaIs must meet to satisfy the design criteria 
ofGDC·31. . 

The significance of these requirements is summed up in the Staff's Safety 
Evaluation of Licensee's requested prr changes at page 6: 

The fracture toughness of the steel in a reactor pressure vessel wall is determined primarily 
by the following factors: (I) the particular material (composition and metallurgical history), 
(2) the accumulated irradiation level (neutron fluence) to which the material is exposed, and 
(3) the temperature of the material In a reactor pressure vessel, significant loadings result 
from the internal pressure and thermal gradient through the vessel wall thickness during 
heatup and cool down. Since the fracture toughness of the vessel material decreases with 
decreasing temperature, prr limits are required during normal reactor operation and tests to 
control operational stresses to the reactor vessel furthermore, because the fracture toughness 
of the vessel material decreases with increasing neutron irradiation (i.e., time duration of 
operation), a material surveillance program is required to monitor changes in the fracture 

1 Because of outages, planned and unplanned, the two units bad not achieved 10 yean of full-power operation by 
the end of 1988. Tr. 71. 
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toughness properties of the reactor vessel beltline material over the lifetime of the vessel. 
The prr limits are periodically revised to take into account additional test data from the 
surveillance program on the changes in the fracture toughness properties due to irradiation. 

The implementation of these requirements for Thrkey Point is set out in the NRC 
Approved Technical Specifications governing the operation of the plant. 

In 1988, the Licensee requested license amendments for both units revis­
ing the P{f limits and extending their applicability. Two license amendments 
(No. 134 to License No. DPR-31 for Unit 3 and No. 128 to License No. DPR-41 
for Unit 4) were issued January 10, 1989, with the Staff Safety Evaluation and Fi­
nal Determination of No Significant Hazards pursuant to 10 C.F.R. § 50.91(a)(4) 
(1988). The amendments incorporate revised P{f limit curves applicable up to 
20 Effective Full-Power Years (EFPY) of service life for each Thrkey Point unit. 
See "Safety Evaluation by the Office of Nuclear Reactor Regulation Related to 
Amendment No. 134 to Facility Operating License No. DPR-31 and Amendment 
No. 128 to Facility Operating License No. DPR-41," issued January 10, 1989, 
at 10. 

The contentions sought to be admitted here charge that the revised P{f limits 
will jeopardize the safety margins required for the beltline (roughly the midpoint) 
of the reactor vessels at Thrkey Point. Petitioners contend that the materials 
making up the beltline may become brittle and be subject to rapidly propagating 
fracture. 

The effect of neutron radiation of reactor vessel materials ("neutron embrittle­
ment") at Thrkey Point is monitored through an integrated surveillance program 
approved by the Staff in 198:. Integrated surveillance programs for like reactors 
authorize the use of samples from either reactor in measuring neutron embrit­
tlement. 10 C.F.R. Part 50, Appendix H, § II.C. Capsules containing the same 
materials that make up the pressure vessel beltline were inserted in the vessel 
at the beltline at the time the reactors became operational. The most limiting, 
i.e., vulnerable, of these materials is the material making up the welds at the 
beltIine. 

The reference temperature for nil-ductility transition, ''RT NDT''' is the refer­
ence temperature of certain materials such as ferritic metals at or below which 
the materials may fail in a brittle, instead of a ductile, manner if high stress 
conditions occur. RTNOT is also referred to as the nil-ductility temperature. The 
nil-ductility temperature is affected by both the composition of the material and 
its neutron radiation history. The nil ductility temperature increases with: (1) 
higher initial copper (and certain other aIloy) content of the material; and (2) 
neutron irradiation over time, i.e., neutron embrittIement. Typically the fracture 
toughness (or "strength',) of the metal will increase with increasing tempera­
ture and decrease with decreasing temperature. In the region of the nil-ductility 
temperature the fracture toughness decreases very abruptly as the temperature 
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decreases. To determine a change in RTNDT due to neutron bombardment. speci­
mens are irradiated in the capsules mounted in the reactor vessel to: (1) identify 
any change in the fracture toughness of those sample materials as a result of 
irradiation; and (2) predict future changes in RTNDT (based on future neutron 
irradiation) for the reactor vessel materials that the samples represent Tr. 12, 
51-54,72-76,81-82; see also 10 C.F.R. Part 50, Appendices A (General Design 
Criteria 31 and 51), G, and H. 

ll. DECISION 

For a contention to be admissible, our regulations require that the bases for the 
contention must be stated with reasonable specificity. 10 C.F.R. § 2.714(b)(2) 
(1988). That requirement has been exhaustively interpreted in Commission case 
law, holding, inter alia, that the contention proffered must fal] within the scope 
of the issues set out in the Federal Register notice of opportunity for hearing. 
See, e.g., Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 
12 NRC 419, 426 (1980); Public Service Co. of Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). 
Petitioners need only set forth the bases, i.e., the reasons, for each contention 
and need not detail the evidence in support thereof. Mississippi Power & Light 
Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 
426 (1973). However, "reasonable specificity" means that the bases must be 
sufficiently detailed so that they: (I) demonstrate that the issue is admissible 
and requires further inquiry into the matter; and (2) put the parties on notice as to 
what they will have to oppose or defend. The admissibility of contentions must 
be decided on a case-by-case basis. Philadelphia Electric Co. (peach Bottom 
Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974). 

On the other hand, our rules do not permit admitting a contention that 
constitutes an attack on a Commission regulation absent special circumstances 
that would justify waiving the prohibition. 10 C.F.R. § 2.758 (1988). See 
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant), ALAB-
837, 23 NRC 525, 544-46 (1986); Kansas Gas and Electric Co. (Wolf Creek 
Generating Station, Unit I), ALAB-784, 20 NRC 845 (1984); Commonwealth 
Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-80-30, 12 
NRC 683 (1980). Nor can a contention be considered which addresses an 
issue previously considered in an earlier proceeding. Portland General Electric 
Co. (Trojan Nuclear Plant), LBP-78-40, 8 NRC 717, 745 (1978), aff'd, ALAB-
534, 9 NRC 287 (1979). 
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A. Contention 1 

Contention 1 presents a question of law and reads as follows: 

That the Nuclear Regulatory Commission Staff's Fmal Determination of No Significant 
Hazards Consideration issued on January 10, 1989 in support of license amendment nos. 134 
and 128 issued to allow FPL to revise the pressure/temperature limits for Thrkey Point nuclear 
units 3 and 4 respectively, is based on incomplete, faulty and non-conservative data, is in 
error, and should be reviewed by this Atomic Safety and Licensing Board in order to protect 
the public health and safety from a loss of pressure vessel integrity and subsequent meltdown. 

Petitioners' Amended Request for Hearing and Petition for Leave to Intervene 
at 5-6 ("Petition''). 

As bases for the contention, Petitioners state that the Staff's No Significant 
Hazards determination is erroneous because it is 

based on substantial uncertainties, incomplete data, and non-conservative assumptions in the 
prediction of adjusted reference temperature nil-ductility-transfer (RTNOT) for the reactor 
units. 

Petition at 6. Petitioners conclude that the Staff's alleged error could result in 
vessel failure and a meltdown, thus warranting action by this Board to protect 
the public health and safety by reversing the Staff's determination. 

Both Licensee and Staff oppose admission of Contention 1 on the ground 
that this Licensing Board lacks jurisdiction to consider the matter. We agree. 

Section 191 of the Atomic Energy Act, as amended, authorizes the Commis­
sion 

to establish one or more atomic safety and licensing boards ••• to conduct such hearings as 
the Commission may direct and make such inJermediaJe or final tUcisions as the Commission 
may authorize . • . • 

42 U.S .C. § 2241 (1982) (emphasis added). Thus, Licensing Boards derive their 
subject matter jurisdiction from the orders, rules, and regulations promulgated 
by the Commission. See Duke Power Co. (Catawba Nuclear Station, Units 1 
and 2), ALAB-825, 22 NRC 785, 790 (1985). In the instant case, the Staff's No 
Significant Hazards determination was made pursuant to 10 C.F.R. § 50.91 (a)(4) 
(1988). That section was promulgated along with 10 C.F.R. § 50.58(b)(6) which 
provides that 

No petition or other request for review of or hearing on the staff's significant hazards con­
sideration determination will be entertained by the Commission. The staff's determination 
is final. subject only to the Commission's discretion, on its own initiative, to review the 
determination. 
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The statement of considerations accompanying the issuance of §§ 50.58 and 
50.91 makes even more explicit the foregoing reservation of jurisdiction by the 
Commission. It provides that 

The Commission also explained in the interim final rules that while the substance of public 
comments on the no significant hazards consideration finding could be litigated in a hearing, 
when one is held, neither the Commission nor its Licensing Boards or Presiding Officers 
would entertain hearing requests on the NRC staff's substantive findings with respect to 
these comments. 

51 Fed. Reg. 7744, 7765 (1986). In short, the Commission has made the Staff's 
determination on hazards final and binding and reserved only a discretionary 
right of review in the Commission itself. There is no right to appeal the "no 
significant hazards determination" itself to the licensing boards or any other 
body within the agency. Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), CLI-86-12, 24 NRC 1,4 (1986), rev'd in part on 
other grounds, San Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th 
Cir. 1986). 

Licensing Boards have twice before recognized this limitation on their 
jurisdiction in the context of spent fuel pool expansion proceedings. Florida 
Power & Light Co. (SL Lucie Nuclear Power Plant, Unit 1), LBP-88-lOA, 
27 NRC 452, 456-57 (1988); Vermont Yankee Nuclear Power Corp: (Vermont 
Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838, 844 (1987). However, 
in the St. Lucie case, the Licensing Board noted at 457 that 

[tlhat limitation on this Board's authority is distinguished from our authority, after a finding 
is made and the license issued, to consider and take corrective action on any threat to the 
public health and safety disclosed at any subsequent hearing. 

That principle applies in the instant case. 
However, with respect to the Staff's no significant hazards determination 

itself, the law is otherwise clear. Contention 1 must be rejected as beyond the 
jurisdiction of this Board. 

D. Contention 2 

Contention 2 states: 

That the revised temperature/pressure limits that have been set for Turkey Point Unit 4 
are non-conservative and will cause that reactor unit to exceed the requirements of General 
Design Criterion 31 of Appendix A to 10 CFR Pan SO, which requires that the reactor 
coolant pressure boundary be designed with a sufficient margin to insure that, when stressed 
under operating, maintenance, testing, and postulated accident conditions, (I) the boundary 
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behaves in a non-brittle manner and (2) the probability of a rapidly propagating fracture is 
minimized_ 

Petitioners contend that the new pressure/temperature limiu could cause the reactor vessel 
to exceed these requiremenu because the Licensee has based its calculation of the predicted 
RlNDT for Unit 4 panty on surveillance capsule V test resulU from Turkey Point Unit 3 
rather than predicting the RlNDT for Unit 4 based on Unit 4 capsule V surveillance capsule 
data - a practice which is not scientific, not valid, and could cause the Unit 4 reactor 
to behave in a brittle manner which would make the chances of a pressure vessel failure 
and resultant meltdown more likely. Petitioners contend that predictions of RlNDT and 
pressure/ternperature limiu derived from the shift in nil-ductility transfer should be based 
only on plant-specific Unit 4 data, especially in light of the fact that the only tesU ever 
performed on Unit 4 weld specimens demonstrated that the weld material in the Unit 4 
vessel was 30% more brittle than that of Unit 3. Because Unit 4's weld material is more 
embriuled, Petitioners contend that the fPL Integrated Surveillance program does not meet 
the Requiremenu of 10 CFR Appendix G Pans V.A and V.B, and 10 CFR Appendix H, 
including Appendix H Parts IIC and IIIB. Finally, Petitioners contend that the surveillance 
capsule V for Unit 4 should be tested to establish the new pressure/temperature limiu and 
should the testing indicate that the RlNDT for Unit 4 has passed the 300-degree Farenheit 
[sic] screening criterion set by the NRC, Unit 4 should be shut down until it is demonstrated 
that the Unit 4 reactor pressure vessel can maintain its integrity beyond this limit. 

Petition at 7-8. 
As bases for this contention, Petitioners make two arguments. First. Petition­

ers argue that, after 7 years of operation, RT NDT was to be calculated based upon 
the data obtained from the capsule material to be removed from each reactor. 
Petitioners cite a Southwest Research Institute report issued in 1979 for that 
proposition. However, Petitioners charge, FPL did not use data from Unit 4, 
but rather data from "the less severely affected reactor Unit 3 for predicting the 
RTNDT and revising the heat-up and cooldown limits." Petition at 9. Petitioners 
buttress their argument by citing the conclusions of Dr. George Sih, Director of 
Fracture Mechanics at Lehigh University, in another lawsuit. Dr. Sih took the 
position that 

one is not justified to assume that data collected in Unit No. 3 could be applied to predict 
the behavior of Unit No.4. Hence, conclusions drawn on RlNDT for Unit No.4 based on 
the data of Unit No.3 cannot be considered valid. 

[d. Dr. Sih further concluded that "according to FPL's own test data, Unit 4 
has already passed the 300-degree NRC screening criterion." [d. 

Licensee objects to admission of the contention on two grounds. First. 
Licensee argues that the contention is founded upon an impermissible attack 
on a rule, namely the Commission's Integrated Surveillance Program set out in 
10 C.F.R. Part 50, Appendix H, which was approved for use at the Thrkey Point 
units in 1985. Section II.C of.Appendix H authorizes integrated surveillance, 
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i.e., the use of sample data from a set of reactors with similar design and 
opemting features, as follows: 

C. An integrated surveillance program may be considered for a set of reactors that have 
similar design and operating features. The representative materials chosen for surveillance 
from each reactor in the set may be irradiated in one or more of the reactors, but there must 
be an adequate dosimetry prograin for each reactor. No reduction in the requirements for 
number of materials to be irradiated, specimen types, or number of specimens per reactor 
is permitted, but the amount of testing may be reduced if the initial results agree with 
predictions. Integrated surveillance programs must be approved by the Director, Office 
of Nuclear Reactor Regulation, on a case-by-case basis. Criteria for approval include the 
following considerations: 

I. The design and operating features of the reacton in the set must be sufficiently 
similar to permit accurate comparisons of the predicted amount of radiation damage as a 
function of total power outpuL 

2. There must be adequate arrangement for data sharing between plants. 
3. There must be a contingency plan to assure that the surveillance program for each 

reactor will not be jeopardized by operation at reduced power level or by an extended outage 
of another reactor from which data are expected. 

4. There must be substantial advantages to be gained, such as reduced power outages 
or reduced personnel exposure to radiation, as a direct result of not requiring surveillance 
capsules in all reactors in the set. . 

Licensee points to the well-established prohibition in 10 C.F.R. § 2.758 (1988) 
and supporting case law. 

Licensee's second objection assumes Petitioners are not attacking the inte­
grated surveillance rule but rather its implementation at Thrkey Point Licensee 
argues that that challenge, too, is barred. The use of an integrated surveillance 
program at Thrkey Point was authorized by license amendments issued in 1985 
after notice and opportunity to request a hearing were published in the Federal 
Register. No hearing was requested at the time. Licensee notes that Petition­
ers have actively followed Thrkey Point and that the amendment was served on 
Petitioner Lorion. Tr. 39-40. Accordingly, Licensee argues that Petitioners are 
barred from attacking the 1985 license amendments in this proceeding. Licensee 
Response at 9-10. Licensee also notes that Dr. Sih's conclusions concerning 
integrated surveillance were previously rejected in a 1986 letter from NRC Ex­
ecutive Director of Opemtions Victor Stello to Senator Lawton Chiles. [d. at 
& . 

Staff concurs in Licensee's first objection to admission of the contention and 
adds two additional grounds for denying admissibility. First, Staff argues that 
the contention as it pertains to the integrated surveillance test program is beyond 
the jurisdiction of the Board because it was not encompassed in the scope of 
the Notice of Hearing for these licensing actions. 50 Fed. Reg. 40,981-82, 
40,988 (1988). Second, Staff argues that to the extent the integrated surveillance 
program does not comply with certain sections of Appendices G and H, the 
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contention must be rejected because it was the subject of the 1985 amendment 
which petitioners cannot challenge now. Tr.55-57. 

It is clear that Commission regulations and case law do not permit an attack 
upon the Commission's rules in a case such as this. Petitioners recognized 
that at oral argument by taking the alternative position they were attacking 
the implementation of the rule and the use of this specific capsule at issue. 
Tr. 64. Were Contention 2 simply an attack upon the integrated surveillance test 
program itself or as specifically applied to the Thrkey Point units by the 1985 
license amendments, the contention would have to be rejected. 10 C.F.R. § 2.758 
(1988). 

However, a third alternative exists, namely, that Licensee's conduct of the 
integrated surveillance test program at Thrkey Point fails to meet the require­
ments of the program itself. One of those requirements is for a contingency 
plan to 

assure that the surveillance program for each reactor will not be jeopardized. • • by an 
extended outage of another reactor from which data are expected. 

10 C.F.R. Part 50, Appendix H, § n.C.3 (1988). Were there some indication that 
data derived from the materials in the Unit 3 capsule are significantly different 
from the data that could be derived from the Unit 4 capsule, we might well 
be required to inquire further. Petitioners' contention concerning the validity 
of the Capsule V data from Unit 3 is based on the assertion that the Unit 3 
Capsule material has been irradiated for a significantly shorter period of time 
than capsule material in Unit 4. However, the Safety Evaluation establishes that 
materials in both units have been irradiated for essentially the same period of 
time. The report, quoted by Licensee's Counsel (Tr. 71), notes on page 1 that 

[ilt is estimated that TP 3 will reach 10 EFPY early in 1989, and TP4 will reach 10 EFPY 
in mid.1989. 

We cannot say on this state of the record that this difference of less than 5% 
in the operating time between the two units is simply not significant and cannot 
form a basis for the contention. However, it appears clear to us that Petitioners 
have a heavy burden of proof. Accordingly, Contention 2 is admitted. 

Finally, Petitioners argue that Capsule V in Unit 4 should be tested and 
if the results show that the screening temperature (URTPTs") of 300°F, set 
forth in 10 C.F.R. § 50.61 (b) (2), cannot be met, Unit 4 should be shut down 
until certain conditions are met. A Pressurized Thermal Shock (PTS) event 
is defined as "an event or transient . . • causing severe overcooling (thermal 
shock) concurrent with or followed by significant pressure in the reactor vessel." 
10 C.F.R. § 50.61(a)(2) (1988). The 300-degree screening criterion, i.e., the 
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Reference Temperature for Pressurized Thermal Shock (''RTPI'S'')' applies to 
protection against pressurized thermal shock, and is calculated according to one 
of the two equations provided in 10 C.F.R. § 50.61, whichever provides the lower 
RTPI'S for the particular material. The equations contain a term, "M," which 
"means the margin to be added to cover uncertainties in the values of initial 
RTND1" copper and nickel content, fluence and the calculational procedures." 
§ 50.61 (b)(2). 

We find that this issue cannot be considered in this hearing. The jmisdiction 
of the Board is founded upon the October 19, 1988 Federal Register Notice 
of Opportunity to Request Hearing. 53 Fed. Reg. 40,981, 40,988 (1988). A 
careful reading of the notice reveals that the subject of the hearing includes 
only a modification of pressure and temperature (pm limits dming normal 
operation, governed by 10 C.F.R. § 50.60, and does not include a determination 
of fracture toughness requirements for pressurized thermal shock which is an 
accident condition governed by 10 C.F.R. § 50.61. This part of Petitioners' 
contention is therefore beyond the scope of this hearing and cannot be admitted. 

C. Contention 3 

Contention 3 is based on the same allegation of nonconservative P{f limits 
as they affect weld material at the beltline of the reactor vessel. Contention 3 
states 

That the revised pressure/temperature limits that have been set for Units 3 and 4 are 
nonconservative and will not meet the requirements of General Design Criterion 31 of 
Appendix A to 10 CFR Part SO which requires that the reactor coolant pressure boundary be 
designed with sufficient margin to ensure that, when stressed under operating, maintenance, 
testing, and posll1lated accident conditions, (1) the boundary behaves in a nat-brittle manner 
and (2) the probability of a rapidly propagating fracture is minimized. Petitioners contend 
that the sufficient safety margin required by GDC 31 does not exist because the prr limits 
for units 3 and 4 were not based on the most limiting value of R1NDT as required by 10 
CFR Part SO Appendix G and H, for reactor vessel welds because the percentage of copper 
that was wed in the R1NDT calculation is non-conservative in that it is lower than the 
percentage of copper that was used in previous surveillance test reports and lower than the 
percentage of copper quoted in many of the earlier FPL documents. Petitiaters cootend that 
the use of this non-amservative estimate of copper cootent means that the adjusted lITNDT 
is unrealistically low and that the current revised prr limits are not restrictive enougb to 
insure that an adequate margin of safety against brittle fracture of the reador vessel exists. 
This increases the possibility that the reador vesses [.ric] for Unit 4 will behave in a brittle 
manner resttlting in a fracture of the vessel and subsequent meltdown of the reactor core. 

Petitioners further cootend that if a more conservative and accurate estimate of copper 
cootent was wed to calculate the R1NDT, the prr limits would be more restrictive and that 
in fact, there is a possibility that it could be discovered that the NRC Screening criterion of 
300-degree [.ric] Farenheit [.ric] bas been reached and the TInkey Point Units 3 and 4 would 
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have to be shut down because they do not meet the fracture toughness requirement of 10 
CrR Pan SO Appendix G. 

Petition at 10-11. 
Petitioners assert that, because the Licensee's calculations of RT NOT assumed 

a copper content (0.26%) which is too low for the weld metal in the beltline 
materials, the resulting Pff limits at issue will not provide an adequate margin 
of safety against brittle fracture of the reactor vessel, as required by GDC 31 of 
Appendix A, 10 C.F.R. Part 50. Petition at 10. 

Petitioners assert further that 

there is a possibility that it could be discovered that the NRC screening criterion of 300-
degree Fahrenheit2 has been reached and the Turkey Point Units 3 and 4 would have to be 
shut down because they do not meet the fracture toughness requirement of 10 C.F.R. Pan 
SO Appendix G. 

Amended Petition at 11. 
As bases, Petitioners assert that many earlier documents on Thrkey Point 

assumed a copper content of 0.30% or above, and that a lowering of the copper 
content a few hundredths of a percent can lower the RT NOT by 100 to 150 degrees 
per hundredth of copper content. Tr.75-76. Petitioners also assert that the 

Cha'PY Notch capsule V weld metal specimens which were removed from Unit 3 indicate 
that the measured Cha'PY upper-shelf energy for the limiting beltline weld material already 
does not meet the fracture toughness requirements of 10 C.F.R. Appendix G, Section V.C. 

Petition at 11-12. 
Licensee objects to the admission of Contention 3 in its entirety on the 

grounds that it does not meet requirements for admissibility. First, Licensee 
argues that the value of 0.26% for copper content of the weld material was 
approved in a Safety Evaluation issued by the NRC Staff on Apri126, 1984, and 
that a contention in a license amendment proceeding may not challenge previous 
decisions made by the NRC, citing St. Lucie, LBP-88-10A, supra, 27 NRC at 
466. In a footnote, Licensee recognizes that the cases leading to that decision 
dealt with issues that were subject to review as part of a license proceeding, but 
argues that the reasoning in the cases applies equally whether the issues were 
previously subject to a license proceeding, or subject to NRC review outside 
of a license hearing. Licensee urges that a review under the provisions of 10 
C.F.R. § 2.206 would appear to be the appropriate method of reexamining the 
continuing validity of either type of earlier NRC action. Licensee Response at 
11-12. We do not find that "bootstrap" logic persuasive. 

2 Su discussion at 1'1'. S03-04, supra. 
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Second, Licensee objects to this contention insofar as it may address issues 
relating to whether or not the Thrkey Point units satisfy the 300°F pressur­
ized thermal shock (PTS) screening criterion in 10 C.F.R. § 50.61. Licensee 
argues that such a determination would be beyond the Board's jurisdiction be­
cause it is outside the scope of the notice of hearing for this proceeding. 53 
Fed. Reg. 40,981, 40,988 (1988). Because NRC has already determined that 
Thrkey Point Units 3 and 4 satisfy the screening criterion in the March 11, 1987 
Safety Evaluation, nothing in the P{f limits amendments before this Board con­
cerns Thrkey Point's compliance with the 300°F screening criterion. Licensee 
Response at 12-13. Similarly, Licensee argues that Petitioners' challenge to the 
Charpy upper-shelf energy for the reactor specimens has no relevance to the 
present P{f amendments at issue, and that Petitioners have shown no nexus. 
Tr.79. 

Staff also objects to those portions of Petitioners' contentions addressing the 
300°F PTS screening criterion, and whether the upper-shelf energy of specimens 
meets the requirements of 10 C.F.R. Part 50, Appendix 0, on the grounds that 
they are outside the scope of this license amendment. We agree. 

Staff, however, does not object to admission of the issue of whether the 
correct percentage of copper was used in predicting the RTNDT of the materials 
from which the revised P{f limits were derived. Staff Response at 10-12. Staff's 
position in this regard is based on the fact that its previous Safety Evaluation that 
approved the copper content of the weld materials was not a noticed proceeding 
and not part of a licensing action. Hence, Staff concludes, the issue is not barred 
from this P{f limits proceeding. Tr. 83. 

We agree with the Staff that the issue of whether the correct copper content 
was used in predicting the RT NDT of the weld materials may not be excluded as 
an issue in this proceeding. The 1984 Staff approval was not subject to n'otice 
of opportunity for hearing. No party was available or could have challenged a 
change handled essentially as an administrative matter and thus Petitioners are 
not estopped from raising the issue in this license amendment proceeding. See 
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), 
LBP-85-11, 21 NRC 609, 621-24 (1985), rev'd and remanded on other grounds, 
CLI-86-8, 23 NRC 241 (1986). 

Because a finding under 10 C.F.R. § 2.206 is not subject to review as a matter 
of right, that approach cannot be argued to be acceptable as an alternative to 
hearing an otherwise admissible contention. Therefore, we admit Contention 
3, as limited to whether the correct percentage of copper content was used in 
predicting the RTNDT of the critical belt1ine materials for setting prr limits. 

506 



Order 

For all the foregoing reasons and based on the entire record in this matter, it 
is, this 8th day of June 1989, ORDERED 

1. That Petitioners' Contention 1 is not admissible for litigation in this 
proceeding; 

2. That Petitioners' Contentions 2 and 3 are admitted but limited to the 
issues detailed in the foregoing opinion; and 

3. That the parties shall complete and file motions for summary disposition, 
if any, and written testimony in accordance with the parties' agreed-upon 
schedule set out in the March 13, 1989 letter from counsel for Licensee so 
that hearing will commence on December 12, 1989, at a place and time to be 
established. 

Bethesda, Maryland 
June 8, 1989 
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In the Matter of Docket No. 40-2061-ML 
(ASLBP No. 83-495-01-ML) 

KERR-McGEE CHEMICAL 
CORPORATION 

(West Chicago Rare Earths 
Facility) June 22, 1989 

Following issuance of the final supplement to the Final Environmental Impact 
Statement (SFES) pertaining to disposal of certain thorium mill tailings stored 
at the West Chicago site, the Staff moved to hold this proceeding in abeyance 
pending Commission action on Illinois' request to assume responsibility for the 
tailings, and Illinois, while concurring in Staff's motion, sought to file new 
contentions based on the SFES. The Board held that basic fairness requires a 
prompt conclusion to this proceeding and denied Staff's motion. The Board 
also admitted certain of Illinois' contentions. 

RULES OF PRACTICE: STANDARD GOVERNING LATE 
CONTENTIONS 

Contentions filed after the deadline originally established must satisfy all 
five factors set out in 10 C.F.R. § 2.714(a)(I)(i-v). Duke Power Co. (Catawba 
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). 
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RULES OF PRACTICE: PROMPT RESOLUTION OF PROCEEDING 

Applicants and intervenors are entitled to a prompt resolution of the issues 
pending in NRC proceedings. While Staff's concerns that future events may 
moot the proceeding with the consequence that resources may have been wasted 
are entitled to deference, they do not outweigh an applicant's interest in a 
decision on its application, particularly where Staff's resources are already 
largely invested. 

MEMORANDUM AND ORDER 
(Ruling on Contentions and 

Starr's Motion to Hold Proceeding in Abeyance) 

This proceeding began in June 1983, when Staff published a notice in the 
Federal Register affording an opportunity to interested persons to request a 
hearing on Kerr-McGee's application to permanently dispose of certain thorium 
mill tailings at the site of its West Chicago Rare Earths Facility.l Staff had 
earlier issued draft and final environmental impact statements approving onsite 
storage for an indeterminate period and deferring a final decision on permanent 
disposal until completion of a monitoring period of at least 5 years. The People 
of the State ofIUinois and the Illinois Department of Nuclear Safety (collectively 
referred to as Illinois) filed a petition to intervene and a request for a hearing 
which was granted. Although it did not request a hearing, Kerr-McGee filed 
three contentions. One of these challenged Staff's refusal to approve permanent 
onsite disposal, and the others raised technical points concerning the FES. These 
contentions were admitted over Staff's objection. LBP-84-42, 20 NRC 1296, 
1300-07 (1984). 

In LBP-84-42, 20 NRC at 1307-17, reconsideration denied, LBP-85-3, 21 
NRC 244 (1985), acting at the request of Illinois, we held that Staff must 
prepare and circulate for comment a supplement to its FES. The supplement 
was required because Staff had not considered permanent disposal of the mill 
tailings on that site, an alternative strongly opposed by Illinois, although the 
FES made it clear that onsite disposal was the most likely course of action.2 

Staff circulated a draft supplement for comment in June 1987, and published 
the final supplement (SFES) in April 1989. The SFES concludes that permanent 
onsite disposal should be authorized. On April 24, we held a status conference 
to determine the future course of this proceeding. 

1 This facility was at that time being decanmissioncd pwsuant to authority granted by the Staff. ' 
2 Kerr-McGee and Illinois agreed that the issue of permanent clisl""'ushould not be deferred_ LBP-84-42. 20 

NRC at 1300. 
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At that conference, Staff counsel informed us that on April II, Illinois 
formally requested that its agreement with the Commission be amended to dele­
gate jurisdiction over the tailings in question to it. Staff counsel indicated that it 
would require a minimum of 6 months to review this application and suggested 
that, in order to conserve resources, we should hold the proceeding in abeyance 
until it is known whether the Commission will delegate regulatory jurisdiction 
over the tailings to Illinois. Illinois' counsel concurred in this recommendation, 
while Counsel for Kerr-McGee strongly opposed it. Kerr-McGee suggested that 
the proceeding move forward on a schedule that contemplated a hearing com­
mencing on September 5. 

At the conference and in a May 1 unpublished Memorandum and Order 
establishing a schedule, we indicated that before ruling on Staff's motion to hold 
the proceeding in abeyance, we wished to know whether the existing contentions 
remained at issue and whether the final supplement to the FES had prompted 
any new contentions. The existing contentions are Kerr-McGee's KM 1,2, and 
3, and Illinois' AG 2(a), 2(b), 2(d), 2(e), 2(h), 2(j) through 2(s), 2(u), and 2(w). 
Rulings on AG 2(f) and 2(g) were withheld. Contention AG 1 was dismissed 
as a sanction for failure to comply with discovery obligations. LBP-86-4, 23 
NRC 75, 86-87 (1986). 

Subsequently, Kerr-McGee advised that none of its contentions remained at 
issue and that it did not seek to advance any new contentions. Illinois advised 
that all of the admitted portion' of contention AG 2, except subparts G) and (n),4 
remained at issue and stated seven new contentions. We pointed out in the cited 
Memorandum and Order dismissing AG 1 and in our May 1 Memorandum and 
Order that, if Illinois wished to advance any new contentions, it must address 
the factors set out in 10 C.F.R. § 2.714(a)(I)(i-v). Duke Power Co. (Catawba 
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). It should 
also address our concerns expressed in LBP-86-4 regarding the implications of 
its noncompliance with discovery orders for the balancing of those factors. 

'In LBP-84-42, we bcld Contention 2(f). which c:onc:erns Ihe possibility or adding wastes from Reed-Keppler 
Parlt and Kress Ctedt to Ihe disposal cell. in abeyance pending a decision to include these wastes in Ihe disposal 
cell. Su 20 NRC at 1318 n.S2. In view oflhe Commission's holding in S/Qu o/RliMis (Section 274 Agreement), 
Cll-88-6, 28 NRC 7S (1988), that Iheae wastes &Ie wilhin Ihe jurisdiction of lllinois WIder its existing agm:rnent, 
we .ssume Ihat no such decision will be made. 

In Ihe same decision, we held Contention 200 in .beyance pending. decision in !he courts of lllinois that 
Kerr-McGee is bound by Ihe lllinois groundwater standards which .rc Ihe subject of !his contention. Su 20 NRC 
.t 1325 n.84. We have not been infonned of such • decision and continue to hold !his contention in .beyance. 
4lllinois' May 30 motion to withdnw Iheae subparts was granted on Iune 8, 1989. 
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ILLINOIS' NEW CONTENTIONS 

Illinois' seven new contentions are summarized in the margin.' In support of 
its motion, Illinois maintains that the new contentions meet the test for good 
cause for late filing set out in § 2.714(a)(l)(i) as interpreted by Catawba in that 
they are wholly dependent on the availability of the SFES, could not have been 
advanced prior to the availability of the SFES, and were timely submitted after 
the SFES became available. Illinois maintains that the other factors set out in 
§ 2.714(a)(l) are also satisfied in that there are no other means by which Illinois 
can air the issues raised in these contentions, these contentions must be admitted 
to ensure the development of a sound record, no other party is in a position to 
raise these issues, and, because most of the issues raised may be decided on 
briefs without a hearing, admission of these contentions will not unduly broaden 
the hearing or delay the proceeding. In short, Illinois believes that a balancing 
of these factors weighs in favor of admission of the contentions. 

Kerr-McGee opposes admission of these contentions. First, Kerr-McGee 
contends that Illinois has not established good cause for the late filing of 
these contentions, pointing out that they are based on Kerr-McGee documents 
and the criteria of Part 40, Appendix A, which have been available for years. 
Kerr-McGee also points out that Illinois has failed to satisfy the third factor, 
concerning the extent to which Illinois will contribute to the development of a 
sound record, in that it did not identify its prospective witnesses or summarize 
their testimony. Kerr-McGee asserts that the admission of the contentions 

, Proposed Contention 3 asserts that the SFES fails to comply with NEPA and applicable regulations in that: 
a. The assumption that 0.1 % or Wlpacboged wastes would be lost for every 100 milcs transported is 

ubitruy and capricious. 
b. Altcmate rites were not properly aelected. 
c. The long-term cost of not returning the West Chicago site to unrestricted use was not Idequately 

cansidcred; 
d. The Universal Soil Loss Equation is obsolete and conclusions baaed on it lac!t fOWldation; 
Co Costs and benefits to panics other than Kerr-McGee were not considered; 
f. It docs not adequately consider comments of Illinois; and 
g. It docs not emplOY I standard evaluation basis for alternative rites. 

Proposed Contention 4 asserts that the proposed Iction docs not meet Critcrla 1 Ihroogh 4, 6, 7A. and 12 of 
10 C.F.R Part 40, Appendix A. 

Proposed Contention S asserts that "[tlhe cnW!ciatcd legalltsndard for Ipproval or the proposed Iction is 
improper." 

Proposed Contention 6 asserts alternate side D is obviously superior to the West Chicago rite. 
Proposed Contention 7 ISserts that NRC may not approve I proposed Iction that fails to meet the criteria or 

10 C.F.R Part 40 &imply bccsuse it is bcucr than the alternatives to which it WlS compared. 
Proposed Contention 8 ISSerts that the SFES is deficient in that it docs not adequately cansidcr the management 

organization and controls that Kerr-McGee would usc to execute the proposed program or the quality ISsurance 
nandard, program and practices, and procedures used in the execution or the proposed program and the collection 
and analysis of dati in the SFES. 

Proposed Contention 9 asserts that the Stiff has not complied with U3P-8S-3, 21 NRC 244, 261 (.ret" S and 
8). 
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will necessitate an expanded proceeding in that considerable discovery will be 
necessary to understand the issues raised by the contentions and, despite Illinois' 
contrary position, evidentiary hearings will be required to resolve them. 

Second, Kerr-McGee attacks the contentions as lacking sufficient basis and 
specificity to advise the Board and the parties of what it is Illinois wishes to 
litigate. It maintains that Illinois has not provided even rudimentary notice of 
the substance of its claims. 

Finally, Kerr-McGee asserts that Proposed Contentions 3(b), 3(e), 3(g), 6, 
7, and 9 are thinly veiled attempts to reintroduce portions of Contention AG 1 
which were dismissed as a discovery sanction. 

Staff would accept Contentions 3(a), 3(d), 3(e), 4(b), 4(c), 4(d), 4(e), 4(f), 
and 9. Additionally, Staff believes that Contentions 4(a) and 7 raise relevant 
legal issues which should be decided, but which do not necessitate evidentiary 
proceedings. Staff opposes the admission of Contentions 3(b), 3(c), 3(f), 3(g), 
4(g), and 5 on the ground that they all lack sufficient basis and specificity. On 
applying the five factors of § 2.714(a) to those contentions which have, in its 
view, sufficient basis and specificity, Staff concludes that factors (ii) and (iv) 
weigh favorably to Illinois while factors (iii) and (v) do not. Staff therefore takes 
the position that the decision whether to admit the contentions turns on the first 
factor, good cause. It finds that only Contention 8 should be denied as failing 
to satisfy this factor. In Staff's view, Contention 8 is based on Kerr-MeGee's 
stabilization plan, not the SFES.6 

We afforded Illinois an opportunity to reply to Kerr-MeGee's and Staff's 
responses to its contentions. On June 16, Illinois filed such a reply and sought 
permission to amend those contentions. Specifically, Illinois seeks to amend 
Contentions 3(a), 3(b), 3(c), 3(f), 3(g), 4(g), and 5 to make them more specific.' 
It offers no reason why the necessary specificity was not furnished in the first 
instance. We deal with the parties' basis-and-specificity arguments first. 

If we are to consider these amendments, we must first obtain the views of 
Staff and Kerr-McGee as to whether the amendments satisfy their objections that 
the contentions are overly vague. The specificity furnished by the amendments 
should have been furnished in the first instance, and we are not willing to further 
delay this long-delayed proceeding in order to consider them now. However, 
the amended contentions appear to raise matters that may have some importance 
for this proceeding. 

6 Staff has not specifically treated Cmtentim 6 in its response. We assume that Staff would lind that it. like 
Contention 5. lacks sufficient basis to advise of the issues intended to be nisccl. 
'lliinois also co1'1'CCled typognphical crron in Contention g and with~w Contention 3(d). S •• Reply at 7. 
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Therefore we are requesting Staff's and Kerr-McGee's views on the amend­
ments.8 If, after having considered those views, we rule that any of the amended 
contentions are admissible, those contentions will be incorpomted into the sched­
ule that we are establishing for the other newly admitted contentions in this 
Memorandum and Order. In other words, the schedule for resolving those 
amended contentions will run from the date of this Memorandum and Order, 
not from the date of their admission. 

Because Illinois' newly filed contentions all address the SFES, Staff's opinion 
as to whether they are specific enough to satisfy § 2.714(b) is entitled to 
considemble weight After all, the burden of responding to these contentions 
will fallon Staff. Therefore we are reluctant to exclude a contention that Staff 
finds unobjectionable. For this reason, we overrule Kerr-MeGee's objection to 
unamended Contention 3(e) and defer to Staff's judgment that it adequately 
advises of the issues it mises. Staff did not address Contention 6, and Kerr­
McGee objects to it. Despite the wealth of information provided in the SFES, 
this contention provides no reasons for its assertion that alternative site D is 
obviously superior to the West Chicago site. Thus, we are unwilling to infer 
that Staff had no objection to it as Illinois would have us do. It is denied. 

Staff finds that Contentions 4(b-f) meet the basis-and-specificity requirement. 
Staff would not admit Contentions 4(a) and 7, but views them as mising relevant 
legal issues and would set them down for briefing. We agree with Staff's 
assessment with regard to basis. However, we do not sepamtely treat Contentions 
4(a) and 7 because, as indicated later, we suspect that other contentions may 
also mise purely legal issues. 

Thus we find that Contentions 3(a), 3 (e), 4(a-f), 7, and 99 are sufficiently 
specific to be admissible and proceed to a considemtion of the § 2.714(a) 
factors. Pending a ruling following Staff's and Kerr-McGee's comments, 
we also consider amended Contentions 3 (b), 3 (c), 3 (g), 4(g), and 5 in this 
group. Contention 3(f) is denied because it does not mise a litigable issue, and 
Contention 6 because it is not sufficiently specific. 

8 Staff and Kerr-McGee need not respond to the amendments to Contentions 3(.) and 3(f). 
Kerr-McGee objects that unamended Contention 3 (a) provides no explanation of the view that the assumption 

concerning the dispcaal of particulates and gases during transportation is arlJitruy and capricious or of any 
alternative approach flvored by the state. Kerr-McGee is mistaken to the extent that it linds th.t the Commission', 
regulations impose an obligation on an intervenor to put forward alternatives in challenging Staff or applicant 
conclusions. However, its argument that Contention 3(.) provides no basis for its assertions is not without mcriL 
While the subject of the contention is spcciJie, no reason to inquire into it is provided. 

However, Staff is apparently aware of the reasons for illinois' assertions, for it hu not objected to litigating 
this contention. in view of the fact that the burden with rcspcet to this contention falls on Stiff, nther that 
Kerr-McGee, we defer to Staff', view. 

We have reviewed amended Contention 3(f). We lind that Staff has addressed Clch of illinois' comments. 
Nothing would be gained by litigating illinois' unhappiness with Staff', responses to its comments. illinois' 
disagreements with Staff', conclusions are the subject of other contentions. 
9 The spcciJicity of this contention wu not addressed by Staff. OCldy, it meets this ICquircmenL 
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With the exception of Contention 8, Staff believes that Illinois' new con­
tentions could not reasonably have been raised earlier in the proceeding and that 
they do not mimic Contention 1 which was dismissed as a discovery sanction. 
Kerr-McGee, on the other hand. questions whether the SFES can justify the fil­
ing of new contentions, arguing that its purpose was to remove contentions from 
dispute, not add them. We agree with Kerr-McGee that the SFES was ordered 
in response to specific contentions and had the effect of removing them from the 
proceeding. That docs not mean that Illinois is precluded from challenging the 
SFES, no matter what it might say. Similarly, we agree with Illinois' position 
stated in its reply that it makes no sense to have required it to file contentions 
based on the draft SFES, as Kerr-McGee argues. That document is a draft, 
and the filing of contentions based on it would only introduce an unnecessary 
procedural step. The contentions would have to be revisited once the final is­
sued. And we agree with Illinois that it is not possible to have challenged the 
Staff's assessment of certain long-available Kerr-McGee documents prior to the 
issuance of the SFES. Finally, we find Kerr-McGee's argument that Illinois has 
simply restated portions of Contention AG 1 to be unconvincing. Thus, with 
the exception of Contention 8, we find that Illinois has satisfied the good cause 
requirement of § 2.714(a). 

Illinois amended Contention 8 to correct typographical errors and make it 
more clear. Contention 8 concerns management organization, quality assurance 
practices, and other controls. It is not focussed on the SFES and therefore could 
have been advanced earlier. In its reply, Illinois has not addressed the substance 
of Contention 8. Consequently its position to the contrary is not persuasive. We 
agree with Staff and Kerr-McGee that Illinois has not shown good cause for its 
late filing. 

Staffbelieves that Illinois has no other means for challenging the SFES which 
is equivalent to admitting these contentions. Kerr-McGee has not addressed this 
factor. We agree with Staff that this factor weighs in Illinois' favor. 

Staff notes that Illinois' arguments in support of its contentions fail to 
demonstrate that its participation would contribute to the development of a sound 
record, particularly in light of the fact that Illinois' past noncompliance with 
Board orders required the imposition of sanctions. Kerr-McGee agrees, pointing 
out that Illinois has not complied with the admonition that it should identify its 
witnesses and summarize their testimony contained in Commonwealth Edison 
Co. (BraidWOOd Nuclear Power Station), CLI-86-8, 23 NRC 241, 246 (1986). 
Both weigh this factor against admission of the contentions. In reply, Illinois 
argues that without admission of the contentions, the SFES will escape close 
scrutiny, that its agencies possess specialized knowledge with regard to this 
subject, and that its interest in acquiring jurisdiction over the West Chicago site 
will ensure its effective participation. 

514 



While Illinois has stopped short of promising to pay closer attention to its 
obligations as a party in the future, we are inclined to agree with it that the three 
factors it cites tend to argue in favor of the conclusion that its participation will 
contribute to the development of the record. Moreover, the procedures that 
we are adopting for resolution of these contentions will tend to make it more 
difficult for Illinois to ignore its obligations. We conclude that this factor weighs 
slightly in Illinois' favor. 

Staff points out that there is no other party to this proceeding who might 
represent lllinois' interests. Kerr-McGee has not addressed this factor. This 
factor weighs in Illinois' favor. 

Both Staff and Kerr-McGee argue that admission of the contentions will 
broaden and delay the proceeding, noting that without them, the scope of the 
proceeding will be much narrower. Kerr-McGee argues that resolution of the 
contentions will require considerable effort on the part of the parties and that 
Illinois, after having delayed the proceeding by demanding the SFES, should 
not be permitted to further delay it. In reply, Illinois argues that the contentions 
will not unduly broaden or substantially delay the proceeding. It believes 
that the added effort to resolve them is reasonable. Save for Contention 8, 
we agree. The matters raised by Contention 8 do not appear to be of such 
importance as to justify the conclusion that their admission will not unduly 
broaden the proceeding. The other contentions appear to raise issues that have 
some substance and should be resolved. With the exception of Contention 8, 
we weigh this factor in Illinois' favor. 

In summary, we find that the factors set forth in § 2.714(a) weigh in favor 
of admission of all the contentions save Contention 8. With regard to that 
contention, we find that the favorable weights of factors (ii) through (iv) do not 
outweigh the factors (i) and (v). We admit Contentions 3(a), 3(e), 4(a-f), 7, and 
9. Contentions 3(f), 6, and 8 are denied. A ruling on Contentions 3(b), 3(c), 
3(g), and 4(g) will be rendered promptly on receipt of Staff's and Kerr-McGee's 
views as to whether Illinois has satisfied their objections with regard to basis 
and specificity. 

Illinois has indicated that, for the most part, the issues raised in its contentions 
may be decided on briefs. However, it has not indicated which specific 
contentions may be decided in this manner. Staff has identified only Contentions 
4(a) and 7 and Kerr-McGee has not identified any contentions as falling into 
this category. We suspect that perhaps all of the admitted contentions may be 
decided on briefs, but we are unable to make such a determination based on the 
submissions now before us. Consequently, rather than permit these admitted 
contentions to become the subject of discovery as is customarily the practice, 
we direct Illinois to move for summary disposition of them under § 2.749. If 
Illinois believes that it is not possible, for whatever reason, for it to so move, it 
is to indicate why in detail, paying particular attention to any claimed need for 
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discovery. In their responses, Staff and Kerr-McGee must similarly justify any 
need for discovery in order to adequately answer the motion. See § 2.749(c). 
With the motion and answers in hand, we will either resolve these contentions 
on the merits or order further proceedings with respect to some or all of them. 

STAFF'S MOTION TO HOLD PROCEEDING IN ABEYANCE 

In support of its motion, Staff notes that it regards Illinois' request to amend 
its agreement with NRC to include the tailings here in question as raising 
a jurisdictional issue. In Staff's view, if the agreement is so amended, the 
Commission will lose jurisdiction over these tailings. Staff estimates that it 
will require 6 to 12 months to complete Commission action on the request and 
believes that it is unlikely that there could be a final Commission decision in 
this proceeding within that time period. In these circumstances, Staff docs not 
wish to expend further resources on this proceeding. Tr. 422-23, 432. Illinois, 
citing its limited resources, concurs in Staff's view. Tr. 423-24. 

Kerr-McGee opposes Staff's motion. It points out that the 6- to 12-month 
time estimate to review Illinois' request may well be optimistic, that Illinois' 
request raises serious legal and policy issues, and that it may never be approved. 
Kerr-McGee suggests that this Board should proceed with all deliberate speed 
and proposed the following schedule: 

May 15, 1989 

July 10, 1989 

August 7, 1989 

September 5, 1989 

Identify witnesses and commence depositions 

End depositions 

File testimony 

Commence hearing 

Speaking prior to Illinois' motion to add contentions, Kerr-McGee's counsel 
noted that the essence of the remaining controversy is between Illinois and 
Kerr-McGee. Tr. 424-29, 440-44. Staff counsel agreed with this last assertion. 
Tr.446. 

In July 1977, Staff required Kerr-McGee to submit a plan to decommission 
the West Chicago site and dispose of the contaminated material. After rejecting 
Kerr-McGee's first submission, Staff began review of Kerr-McGee's application 
dated August 15, 1979.10 Thus this matter has been pending for almost 12 
years, and review of Kerr-McGee's application has been under way for almost 
10 years, the last 4lf4 of which have been consumed in producing the SFES. 
That document completes Staff's review and constitutes Staff's approval of 

10 Su Staff·, Final Environmental Impact Statement. NUREG-0904. May 1983. at xi 
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Kerr-McGee's application. Yet despite the expenditure of substantial resources 
over more than 10 years, Staff now proposes to halt the process while it decides 
whether to turn the whole matter over to Illinois. 

In these circumstances, Kerr-McGee's frustration at the inability of the 
Commission to make a decision in a reasonable period of time is understandable. 
In these circumstances, its vehement opposition to Staff's effort to halt the 
proceeding is well taken. Kerr-McGee is entitled to a ruling on its application. 

We are not unsympathetic to Staff's resource concerns. Clearly, Staff has 
many pressing tasks and must decide which will receive priority. Were this 
proceeding in its initial stages, Staff's resource concerns might well carry the 
day. But here Staff's resources have already been invested. In comparison to 
the Staff resources already invested, the new contentions that we are admitting 
should constitute an insignificant impact on Staff resources, particularly in light 
of the procedures that we have adopted for their resolution. 

Illinois successfully sought the ruling directing that the SFES be prepared. 
It too has invested substantial resources in the 6 years that this litigation has 
been pending. While in light of the Staff's conclusions in the SFES, Illinois 
may prefer to hold this proceeding in abeyance, it initiated this litigation and 
cannot complain if it is brought to a conclusion.l1 Indeed, as a party it is equally 
entitled to a resolution. 

In short, the mere possibility that jurisdiction over the subject matter of the 
proceeding might be transferred provides no justification to hold it in abeyance. 
Basic fairness requires that it be resolved expeditiously. Accordingly, we are 
adopting a schedule toward that end. 

ORDER 

In considemtion of the foregoing, it is hereby ORDERED: 
1. Illinois Contentions 3(a), 3(e), 4(a-f), 7, and 9 are admitted. In accord 

with the schedule set out below, Illinois is to move for summary disposition of 
these contentions or indicate in detail why it cannot do so. 

2. Staff's motion to hold this proceeding in abeyance is denied. 
3. The following schedule is adopted: 

June 30 Staff and Kerr-McGee respond to 
Illinois' amended Contentions 3(b), 
3(c), 3(g), and 4(g). 

11 We do not understand Dlinois to be seeking to hold this proceeding in abeyance itself, but only to have agreed 
with Staff', proposal to do so. 
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July 13 

July 20 

September 7 

September 28 

October 5 

October 17 

All parties exchange lists of 
affirmative witnesses and 
begin depositions on 
Contention 2. 

Illinois files motion for summary 
disposition of Contentions 3(a), 
3(d), 3(e), 4(a-O, 7, and 9. 
Responses are to be filed in accord 
with § 2.749(a). 

End depositions. 

All parties file written 
affirmative testimony. 

Prehearing conference (if 
necessary). 

Commence hearing. 

4. Unless otherwise ordered, no discovery (other than that set forth in the 
above schedule) is authorized. 

5. Service shall be by express mail or equivalent. 

Bethesda, Maryland 
June 22, 1989 

THE ATOMIC SAFETY AND 
LICENSING BOARD12 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 

John H Frye, III, Chairman 
ADMINISTRATIVE JUDGE 

12]udge Carpenter WlS unavailable \0 review and sign this Memorandum and Order. He concurs in the result. 
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In the Matter of 

Cite as 29 NRC 519 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdminIstrative Judges: 

Peter B. Bloch, Chair 
Dr_ Emmeth A. Luebke 

Dr. Jerry Harbour 

LBP-89-17 

Docket Nos. 50-443-0L-1 R2 
50-444-0L-1 R2 

(ASLBP No. 88-858-01-0L) 
(Onslte Emergency 

Planning and Safety 
Issues - Notification) 

PUBLIC SERVICE COMPANY 
OF NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 
and 2) June 23, 1989 

The Licensing Board finds a portion of Applicants' emergency plans to be 
adequate. The portion relates to plans to alert people within the portion of the 
emergency planning zone that is in Massachusetts. Those plans are found to 
result in the alerting and notification of the public within about 15 minutes, 
as required by regulations and guidance, and the sounding of a signal that is 
adequate - although it somewhat exceeds in volume the 124-dB maximum 
volume standard found in applicable guidance. 

EMERGENCY PLANNING: TIME FOR ALERTING THE PUBLIC 

The total time for alerting the public, pursuant to applicable regulations and 
guidance, includes conservative estimates of time for all actions prior to the time 
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that essentially all the people within 5 miles of the plant are both alerted by a 
siren signal and informed by the simultaneously broadcast emergency message. 
Some of the people to be alerted are considered to have tuned in the message 
approximately 20 seconds after the 3-minute siren stops sounding. 

EMERGENCY PLANNING: MAXIMUM SIGNAL MAY NOT 
EXCEED 124 dBC EXCEPT FOR MINOR DEVIATIONS 

When a siren signal may exceed 124 dBC for a limited time period and 
within limited local areas, the signal is not considered to be excessively loud. 
In this case, the signal could be as high as 31 dBC for 4 seconds and it also 
could experience an increment of 6 dBC in areas near buildings, due to sound 
reflection. 

TECHNICAL ISSUES DISCUSSED 

Emergency Planning: Maximum volume permitted for sirens; 
Emergency Planning: Determination on whether a warning signal can be 

sounded fast enough; 
Sound Reflection (emergency planning); 
Calculating Time for Alerting of Public (emergency planning). 

FINAL INITIAL DECISION 

This case involves one aspect of the efforts of Public Service Company of 
New Hampshire, et al. (Applicants) to comply with the emergency planning 
regulations of the Commission. The particular aspect with which we are 
concerned involves the adequacy of Applicants' plans, should an emergency 
occur, to alert people who are within the portion of the emergency planning 
zone that is in Massachusetts. 

Applicants' plans had been to send electronic signals that would sound sirens 
that they had permanently mounted on fixed poles. But then the ground was 
taken out from under the poles. Applicants learned that the Town of West 
Newbury, Massachusetts, had directed that five utility poles on which sirens 
were mounted should be removed.1 Applicants sought to block the removal 

I ALAB.883, Xl NRC 43, 47 (1988). 
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through legal action, but the courts ruled that the Town was within its rights.l 

Subsequently, Applicants abandoned all fixed-position sirens in Massachusetts.3 

Applicants have now planned a system called VANS (Vehicular Alert Notifi­
cation System). VANS would hire 120 people to work round-the-clock shifts to 
ensure that there will be those ready to rush out in the event of an emergency 
driving trucks equipped with a hydraulic telescoping boom that would arrive at 
designated destinations, rapidly raise their sirens to at least 45 feet and sound 
the alarm.· The Commonwealth of Massachusetts has attempted to demonstrate 
that the Applicants have not carried their burden of proof in showing that people 
will be adequately protected by this system. 

This Decision deals with those issues left to be litigated subsequent to our 
Summary Disposition Decision, LBP-89-9, which narrowed the issues in a 
manner that we will discuss below. 

This is the background of our consideration. Because all other issues 
were decided in our Summary Disposition Decision,5 our remaining charge is 
to consider whether the VANS system, as currently designed, complies with 
emergency planning regulations by not sounding too loud and discomforting a 
signal and by providing adequately rapid notification of people who might be 
in the emergency planning zone in the event of a rapidly developing accident at 
Seabrook. 

I. BACKGROUND DETERMINATIONS 

A. Contested Issues 

The specific issues left for determination pursuant to our Summary Disposi­
tion Decision, LBP-89-9, 29 NRC at 294-95, are: 

1. Whether the Planned Siren Sound Level Is Too Loud 

A.l-I. Whether sound levels in excess of 123 dBC cause enough discomfort so that the 
Board should not approve the use of sirens at a higher level of sound 

A.I-2. H there is some level higher than 123 dBC that the Board should allow, what is 
that level? 

A.I-3. Whether Applicants' sirens can provide adequate coverage if used at sound levels 
that are not unduly uncomfortable. 

lid. 
3 /d. at 48. 
• At the lime time, emergency messages would be broadcast over the emergency broadcast system (EnS). to 

which the public will have been rcfcrrc<l by Vinous pr=nergency notification devices (calendars. notices. etc.). 
S~. '~MrQlly. AppL Exhs. llA & llB; AppL Dir. post Tr. 75, Attachs. A·G. 
5 LBP.89.9. 29 NRC 271 (1989) (Summary Disposition Decision). 
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A.14. Whether Applicanu' position on the sound level resulting from their sirens is an 
underestimate because of sound reflection from buildings. 

2. Whether the Destination Sites for the VANS Vehicles Are Adequate 

A.3-l. Whether the appointed destination locations, including VL-06, VL-07, VL-12, are 
sufficiently level for the safe deployment of the VANS vehicles. 

A.3-2 Whether or not VANS vehicles may gain physical access to VL-03, VL-06, VL.f11, 
and VL-12. 

3, Whether the Sirens Will Be Sounded Fast Enough 

A.5-l. What is an appropriate conservative estimate of the length of time it would take 
for driven to take the necessary actions before their vehicles leave their stations during 
conditions likely to prevail at the time of need? 

A.5-2 Given that there is snowfall of 0.5 inch or more during 5.5% of the days of the 
year, would a conservative estimate of travel times to VANS acoustic locations include 
the somewhat prolonged travel times anticipated during snow conditions? If so, what time 
estimates should be included? 

A.5-3. What is an appropriate conservative estimate of the length of time it would take for 
people within 5 miles of Seabrook to receive the informational message to be broadcast over 
the EBS? 

A.54. What is an appropriate conservative estimate of the total length of time for alerting 
and informing people within 5 miles of Seabrook? Is that estimate within acceptable 
guidelines? (If it is longer than 15 minutes, what are the facton we are to consider in 
deciding whether the time period is adequate?) 

B. Stipulation 

We note that the issue of adequacy of the destination sites (Issues A.3-1 
and A.3-2) was resolved, favorably to Applicants, by stipulation of the parties; 
therefore, this issue was not part of the hearing held on May 2-3, 1989, in 
Boston, Massachusetts. 

C. Competence of Witnesses 

We also note that we found all the witnesses of the parties competent to 
testify,6 as follows: 

6 Sec Qualifications, post Tr. 38, 454 (passim), 310 (passim). 
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Applicants' Witnesses 

Edward W. Desmarais of the Independent Review Team for the New Hamp-
shire Yankee Division of Public Service Company of New Hampshire 

David N. Keast, Principal Consultant, Warning System Services 
Karl D. Kryter, Staff Scientist, Bioengineering Division of SRI International. 
Edward Lieberman, President, KLD Associates, Inc. 
Louis C. Sutherland, Deputy Director and Chief Scientist, Wyle Research 

Laboratories, Wyle Laboratories 

Intervenor's Witnesses 

Ruth Kanfer, Professor, University of Minnesota 
Karl S. Pcarsons, Senior Consultant, Acentech, Inc. 
Charles B. Perrow, Professor, Yale University 
Gregory C. Tocci, President, Cavanaugh Tocci Associates. 

Nuclear Regulatory Commission Staff's Witnesses (UStaff") 

Kenneth M. Eldred, P.E., Principal of Ken Eldred Engineering 
Falk Kanter, Section Chief, Emergency Preparedness Branch, Division of 

Radiation Protection and Emergency Planning, Office of Nuclear Reactor Reg­
ulation 

D. FEMA Approval 

The Federal Emergency Management Agency has approved the design of 
VANS. Appl. Dir. post Tr. 75 at 4. This clothes the design wiUt a rebuttable 
presumption as to adequacy. 10 C.F.R. § 50.47(a)(2). However, FEMA did not 
produce any sponsoring witness in this case. Tr. 298. FEMA has not completed 
its final review. Tr. 364. The review that FEMA did complete did not cover 
any of the factual or legal issues raised in Utis hearing. Tr. 365-70. Hence, the 
FEMA presumption has had no effect on our decision. It has not shifted the 
burden of proof on litigated issues from Applicants. (Had we considered the 
rebuttable presumption to apply, it still would not have affected Ute outcome; as 
we have reached our conclusions by a clear preponderance of Ute evidence and 
do not consider the evidence ever to have rested in equipoise - a state from 
which a presumption might have dislodged it.) 
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n. WHETHER THE PLANNED SIREN SOUND 
LEVEL IS TOO LOUD 

NUREG-0654, which provides guidance for us in this case, states that: 

The maximum sound levels received by any member of the public should be lower than 123 
dB, the level which may cause discomfort to individuals. 

NUREG-0654, Appendix 3 at 3-8. This maximum sound level of 123 dB 
appears to have been breached because the sirens to be utilized in the VANS 
system operate at a frequency of 550 Hz and are rated at 134 dBC at 100 feet. 
Appl. Exh. lIB at 2-2 to 2-3. 

However, Applicants have demonstrated that there are only very limited 
situations in which a bystander will actually hear a sound in excess of the 
maximum sound level, and we are satisfied that NUREG-0654's intention of 
balancing emergency needs against the discomfort7 of the public has been served. 
Hence, we find Applicants in compliance with this guidance,S which FEMA also 
interpreted as permitting similar sirens at the Clinton Power Station.9 

We are persuaded to adopt the following proposed findings set forth by 
Applicants: 

In order to clarify the difference between the rated sound outJXlt of sirens and the sound 
level to which bystanders might be exposed, one can draw an analogy between the sound' 
emanating from the hom of a siren and the light from a flashlight. A flashlight produces a 
focused beam of light. Some light is shed to the side of this beam but the amount is less 
than that within the beam. Similarly, the sound from the horn of a siren is focused into a 
beam and less sound is radiated to the sides of the beam. 

Appl. Dir. post Tr. 75 at 5-6. 

7 We .re not impressed with Applicants' extensive argument that we should interpret the word "disccrnfort" to 
mean physical injury. Although the reference point for setting the discomfort lcve1apparently was derived from 
ccnsidcring • level of sound that would cause hearing damage through daily exposure over. Io.ycar period (,ru 
AppL Dir. post Tr. 7S .t 13), the level was set.s me of "discomfort." To interpret the language otherwise would 
be ccntruy to the clear wording of the NUREG. 

Even the testimony of officials involved in drafting the NUREG is inadequate to cause us to VII}' the meaning 
of the plain words. There is no exception in the language for sirens that would be sounded only .t nrc intervals, 
nther than daily, and it is VCI}' difficult to believe that such an exccptioo should be cuved in a guidance document 
addressed to nuclear power plants. We will not create such an exception. 
S NUREG.06S4 is not a regulation. It is guidance. Metropolilall Et1i.ro1l Co. (Three Mile Island Nuclear Station, 

Unit I), ALAB·698, 16 NRC 1290, 1298·99 (1982). Guidance may be challenged in a proceeding and need not be 
applied verbatim. Vermolll Yawe Nuclear Po>wr Corp. (Vermont Yankee Nuclear Power Station), ALAB-179, 
7 AEC 174 (1974); Gulf Slatu Utilities Co. (River Bend Statim, Units 1 and 2), ALAB-444, 6 NRC 760, Tl2 
(19Tl). 
9 Appl. Dir. post Tr. 75 at 6. 
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Sirens are normally rated in terms of the maximwn sound levels obseJVed in the fOalsed 
beam of sound, at 100 feet from the siren. Hence, in the case of the VANS siren, it is rated 
at 134 dBC at 100 feet in the main beam. However, because the siren is elevated above 
the ground, the sound level to which bystanders might be exposed is generally less than the 
rated sound output of the siren, just like the light received from a flashlight would be less 
than in its main beam if the flashlight shined over their heads. 

[d. at 6. 
In this case, the VANS vehicles are designed to raise their sirens to 51 

feet, thus creating the auditory analog of displaying a light from the top of a 
lighthouse. 

When the sirens are raised to their full height, there is no problem from 
the direct sound beam. The sound beam is aimed parallel to the earth, and no 
member of the public will be subject to a sound pressure level greater than 123 
dBC. [d. at 6-14. 

There could be a problem for 4 seconds concerning maximum sound levels 
if there is an emergency of such severity that it was decided to begin sounding 
the siren when it is not fully extended but has been raised to 25 feet above the 
ground. [d. at 15-16; Tr. 88. Should that occur at a time that an individual were 
located 90 feet from the siren and directly in front of it, then there might briefly 
be an exposure to a sound level of 131 dBC. However, the boom will continue 
to be raised so that the sound level will continually diminish as it is sounded. 
By the time it rcaches 45 feet, the sound exposure will have been reduced to 
123 dBC. Appl. Dir. post Tr. 75 at 15-16 and Attach. H. 

There also is an issue concerning' sound reflection. Intervenor's witnesses 
testified that people standing in certain positions between the siren and nearby 
buildings could experience up to 6-dBC additional sound due to reflection from 
the buildings. Massachusetts Attorney General Dir. post Tr. 454 at 10-13. 
When this is additional to the 131 dBC that is possible during the 4 seconds 
a siren might sound when it is elevated only to a 25-foot height, it is therefore 
theoretically possible for an individual to receive 137 dBC for 4 seconds. [d. at 
12. Once the siren rcaches a 51-foot height, then 128 dBC is possible in these 
locations. [d. 

We agrce with Applicants and Staff that these temporary (4 seconds) and local 
(reflective) deviations from the 124-dBC maximum provided in the guidance 
documents are not significant from a planning standpoint. The guidance is 
designed to prevent discomfort, not hearing damage. There is no indication 
that actual damage will occur. Even as a discomfort standard. the minimum 
deviations found are acceptable. The increased volume of 134-dBC rated sirens 
will be effective throughout the emergency planning zone with only minimum 
discomfort to a few people. 

We note that the guidance we are interpreting would permit more discomfort 
than Applicants will cause. For example. the guidance would permit a steady-
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state siren signal of as much as 3 minutes (NUREG-0654) and the Applicants 
have chosen to rotate their sirens 2.5 times per minute, reducing the sound 
exposure at anyone part of the arc. The regulations also would permit a 1000-
Hz signal, whereas Applicants have chosen a less uncomfortable 550-Hz signal. 

Discomfort resulting from sound signals has been studied by examining the 
extent to which there is a temporary hearing loss 2 minutes after the signal was 
sounded. This "temporary threshold shift after 2 minutes" has been called TIS2. 
The TIS2 for the maximum signal permitted by the guidance (a 123-dBC sound 
at 1000 Hz that remains steady and is not rotated for 3 minutes) is 18 dB, as 
compared to the maximum possible signal generated by Applicants (131-dBC 
sound from a 25-foot siren - not considering building reflection - at 550 Hz, 
rotated 2.5 times per minute), which has a TIS2 of 3 or 4 dB. Appl. Dir. post 
Tr. 75 at 9-10, 14. Even with building reflection included, we find that a 4-
second signal of 137 dBC would have a TIS2 not much over 4 dBC - well 
below the TIS2 of 18 dB for the maximum signal permitted by the guidance. 

We therefore conclude that the discomfort generated by Applicants' sirens is 
acceptable. The deviation from guidance levels is minimal because of its short 
duration and because of the limited areas in which building reflection becomes a 
problem.lo Furthermore, the discomfort caused by Applicants is less than would 
be permitted had Applicants chosen to generate the most discomforting signal 
permitted by the guidance. 

We also are pleased to note that Applicants plan an improvement in the 
VANS' hydraulics, which should make it unnecessary ever to sound sirens at a 
height less than the full 51 feet. Appl. Dir. post 'fr. 75 at 19-19A. However, we 
do not rely on that capability in reaching our determination. 

III. WHETHER THE SIRENS WILL BE SOUNDED 
FAST ENOUGH 

Some of the issues relating to speed of dispatch were decided in our Summary 
Disposition Decision, which settled the times needed for transmitting the alert 
signal to drivers, the time it will take to drive from the staging area to the 
destination area, the setup time, and the siren sounding time. LBP-89-9, 29 
NRC at 284-85. 

In this portion of our opinion, we will first state the law that is applicable to 
our determination, then we will review (in the order in which they will occur) 
each of the stages of the alerting and notification system, concluding with a chart 

lOWe nOle Mr. Eldred', testimooy lhat it has been customary to apply the 123-.me level from NUREG-06S4 
without cauideration of building rellcctioo. Eldred Dir. Tr. 319-21. 
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that summarizes the expected total alerting and notification times with respect 
to each of the sites on which VANS vehicles will be deployed. 

A. Legal Setting 

We have concluded that the law requires that Applicants have the capability 
for their alert and notification of the public to be essentially complete within 
about 15 minutes of a determination that there is a fast-breaking emergency. 
That the regulation focuses on capability means to us a pmctical realization that 
the system must be able to comply with the regulations but that no system can 
guarantee results regardless of events and that there could be events in which 
the capability of the system would not be realized. 

The use of the words "essentially complete" and "about" also indicates to 
us the appropriateness of some flexibility in interpretation. That flexibility does 
not, however, permit us to exclude the notification of the public, through an 
EBS system message, from the elapsed time. Based on both the regulations and 
the guidance, we interpret the regulation to include both alerting and notification 
of the public within the "about 15 minutes" time period. . 

We turn now to the legal materials themselves. Appendix E to Part 50, 
"Emergency Planning and Preparedness for Production and Utilization Facili­
ties" was published for notice and comment and adopted by the Commission. 
Administmtive Procedure Act (5 U.S.C. §§ 552, 553, 44 Fed. Reg. 75,167, 
75,171 (1979); 45 Fed. Reg. 55,402, 55,408 (1980). Appendix E provides that: 

The design objective of the prompt public notification system shall be to have the capability to 
essentially complete the initial notification of the public within the plume exposure pathway 
EPZ within about 15 minutes. [Emphasis added.) 

Appendix E then states planning criteria that must be met by an applicant for a 
license to opemte a nuclear power plant. 

In addition to these regulations, which have the force of law, this pro­
ceeding is affected by a "guidance" document, NUREG-0654, Rev. 1 (1980), 
which provides further explanation of the planning criteria set forth in 10 
C.F.R. Part 50, Appendix E, and which was itself subjected to public comment 
(44 Fed. Reg. 9768 (Feb. 13, 1980» but which has a nonbinding or suggestive 
effect 11 Relevant parts of NUREG-0654 state: 

11 Regulatory guidance is always subject to attack in licensing proceedings. RiW!r 8'M, ALAB444, supra, 6 
NRC at 772; SII Public S,rviCl Co. of New lIampshir. (Seabrook Station. Units 1 and 2), ALAB·87S, 26 NRC 
25l,26().61 (1987). 
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Planning Standard 

[M]eans to provide early notification and clear instruction to the populace within the plume 
exposure pathway Emergency Planning Zone have been established. 

[d. at 43; see also 10 C.F.R. § 50.47(b)(5). 

Evaluation Crutria 

Each organization shall establish administrative and physical means, and the time 
required for notifying and providing prompt instructions to the public within the plume 
exposure pathway Emergency Planning Zone. (See Appendix 3.) It shall be the licensee's 
responsibility to demonstrate that such means exist, regardless of who implements this 
requiremenL • • • 

NUREG-0654 at 45. 

APPENDIX 3 

MEANS FOR PROVIDING PROMrf ALEKflNG AND NOTIFICATION OF 
•.. TIlE POPULATION 

• • • 
Commercial broadcast messages are the primal)' means for advising the general public 

of the conditions of any nuclear accidenL The prim8l)' means for alerting the public to an 
impending notification by public authorities may be any combination of fixed, mobile or 
electronic tone generators which will convey the alerting signal with sufficient timing and 
intensity to permit completion of notification by broadcast media in a timely manner .••• 

[d. at 3-2. 

Within the plume exposure EPZ the system shall provide an alerting signal and notification 
by commercial broadcast (e.g., EBS) plus special systems such as NOAA radio .••• 

• • • The minimum acceptable design objectives for coverage by the system are: 
a) Capability for providing both an alen signal and an informational or instructional 

message to the population on an area wide basis throughout the 10 mile EPZ. within 15 
minutes. [Emphasis added.) 

b) The initial notification system will assure direct coverage of essentially 100% of the 
population within 5 miles of the site. 

c) Special arrangements will be made to assure 100% coverage within 45 minutes of 
the population who may not have received the initial notification within the entire plume 
exposure EPZ. ••• 

[d. at 3-3. 
We note, as Applicants have argued, that FEMA Guidance Memorandum AN­

I, "FEMA Action to Qualify Alert and Notification Systems Against NUREG-
0654/FEMA-REP-I and FEMA-REP-IO" provides 'that "[w]ithin 15 or 45 (if 
applicable) minutes of [the decision to activate • •• the system] . •• the 

528 



alert signal must be activated and an instructional message must be on the air." 
However, we consider this to be improper interpretation of NUREG-0654, which 
requires that alerting and notification both occur within 15 minutes. We interpret 
this to require sequential alerting and notification since people will not know to 
receive the EBS notification until after they have heard the siren alerting signal. 
Therefore, we reject this guidance. 

B. Alert 

We concluded in our Summary Disposition decision that there was no genuine 
issue of fact concerning Applicants' assertion that it would take 10 seconds from 
the time the contact person received an initial notification call to the time that 
each of the VANS operators would have received an alert message. LBP-89-9, 
29 NRC at 284. However, we beclouded that issue by raising the related question 
of "How long will it take [to alert VANS drivers] if electronic activation fails and 
radio or telephone voice contact becomes necessary?" [d. Hence, we consider 
that the question of additional time for voice contact was left open. 

Intervenor claims that it will take 1 minute to alert drivers when electronic ac­
tivation fails and radio or telephone voice contact become necessary. Tr. 121."12 

We have reviewed the cited passage in the transcript and find that there is unop­
posed testimony, not objected to by Applicants, that establishes that if electronic 
alerting is entirely unavailable then it would take "on the order of a minute" to 
alert all the VANS vehicles using voice communication. There is no direct ev­
idence on how much time it would take to telephone one or two of the VANS 
vehicle sites should there be; a partial failure in electronic communication. In 
our discretion, we find that it would take somewhat longer than 10 seconds to 
alert all the sites if the electronic system failed at one of the sites. Therefore, 
we add 10 seconds to the alerting time to compensate for the possibility that one 
of the sites would require telephonic alerting, bringing total alerting time to 20 
seconds. (Even were we to rule, based on the burden of proof, that Applicants 
would take a full 1 minute to alert a single site telephonically, this additional 
50 seconds of alerting time would not change our judgment concerning the out­
come.) 

C. Dispatch 

In our Summary Disposition Decision we stated that: 

We agree with Intervenor that Applicants have misinterpreted ihe requirement for 
conservative calculations with respect to dispatch time. Dispatch time tests included a 

12 Mass AG·, Proposed Findings and Rulings of Law with Respect to Siren Issues. June 12. 1989. at 20. 
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maximum of 53.35 seconds. Beard Affidavit, Attach. B at 1 of 4. There were seventeen 
runs with a dispatch time of over 40 seconds. [d. We notice that all of the runs of over 40 
seconds occurred in the first twenty-seven of the fifty nun, indicating a possible bias due to 
a practice effect. Hence, we conclude that these trials are consistent with a dispatch time of 
as great as 53 seconds. furthermore, it is not clear whether these tests, where the operators 
were aware that they would be repeatedly called, are a fair prediction of what would actually 
happen in an event with no forewarning. 

LBP-89-9, 29 NRC at 284. 
We note that there are reasons to believe that Applicants' tests were conser­

vative; Applicants cite those reasons to us. There also are reasons to believe that 
Applicants' tests lacked sufficient conservatism; Intervenor cites those reasons 
to us. This has led us to review each of the reasons advanced, to weigh them, 
and to reach our own independent conclusion on the appropriate dispatch time 
to use. 

The parameters of Applicants' test of response time were generally conser­
vative. Test conditions were chosen which would be representative of staging 
area conditions in general. Appl. Oir. post Tr. 75 at 24-25. Other test condi­
tions, such as requiring the operators to walk - not run - to the vehicles after 
being mobilized, to verbally acknowledge activation rather than take credit for 
electronic acknowledgment, and to open overhead doors that will be designed 
for automatic activation, were designed to assure reasonable bounding time es­
timates. [d. at 25. 

On the other hand, we are impressed by Intervenor's expert testimony that 
the job of VANS driver is intrinSically a boring job in which employees will 
be difficult to motivate and may be expected to exhibit undesirable traits, such 
as lateness, absenteeism, and unexcused absence from duty posts. Mass AG 
Oir. Tr. 469-72. We also agree with the Intervenor that the design of the office 
environment creates a space to work in that may add to the boredom. Tr. 106, 
112. 

We do, however, expect that the Applicants' procedures will have some effect 
in reducing the risks related to boredom. First, the alarms at the duty stations 
will be both audible and visual (flashing strobe-type lights). Appl. Oir. post 
Tr. 75 at 24. Also, there will be an effort made to include other tasks in 
the VANS-drivers' duties. See Intervenor's Testimony, Tr. 520, 523. More 
important, there will be a rule that VANS operators are not to leave their duty 
station until relieved and, given all the auention this issue has received, we 
are confident that the Applicants will develop supervisory procedures that will 
ensure that this procedure is effective and that nonperformers will be either fired 
or rotated to other jobs,13 Appl. Oir. post Tr. 75 at 20-24; see Tr. 523. 

13 We note Intervenor', testimony concerning nilroad engineers. Tr. 523-25. However, we have not been informed 
of the labor and contractual context in which the engineers in the ,wdy operated and we are confident that for this 

(Co1lliltwd) 
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We also are impressed by Applicants' plans for "prioritized dispatch." Under 
this plan, the first VANS vehicles dispatched will go to the furthest acoustic 
location. Each of the staging areas has a minimum of one corresponding acoustic 
location where a VANS vehicle can be completely deployed in an average of 
7 minutes or less, which provides a several-minute margin in the event that a 
driver is momentarily ofT-post at the time of an alert. AppI. Dir. post Te. 75 
at 23. (We also note that, whenever possible, actions are taken to provide an 
advance warning to VANS operators. [d. at 23-24.) 

On balance, we consider 53 seconds - a time estimate that we derive from 
Applicants' testing program - to be an appropriate conservative estimate of 
the time it will take for VANS vehicles to be dispatched. It is obvious that 
there could be extreme, unanticipated conditions in which this time could be 
exceeded. It is, of course, even possible that one or more drivers would be 
unavailable because of improper performance of their duty to be alert and on 
. site. Although this contingency would be fully avoided if sirens were hung on 
poles and there was no need to dispatch vehicles, that approach is not available, 
and nonperformance is a resulting risk. Applicants have done their best to 
mitigate it. We do not consider that this possibility prevents Applicants from 
having the required "capability" to provide an appropriate alerting system. 

D. Route Transit 

The only question concerning route transit is the extent to which winter 
snow or ice conditions slow down the VANS vehicles. In this regard, we accept 
Applicants' position that there will be a 25% reduction in the speed factor. 
Appl. Dir. post Te. 75 at 25-30. We use as an element of conservatism the large 
wheels on VANS vehicles, but we do not deduct any time for this feature since 
a vehicle may always find itself behind an ordinary car with smaller wheels. 
See id. We do not consider it necessary for Applicants to plan for more extreme 
weather conditions, such as those existing in Portland, Maine, on 21 days over 
an 8-year period - during which transit times varied from 27% to 39%. Te. 245. 

We will use the 25% reduction factor in our conclusions. 

E. Setup of Sirens 

In our Summary Disposition Decision, we accepted Applicants' position that 
once VANS vehicles arrive at their destination sites they can set up their sirens 
within 1 minute. LBP-89-9, 29 NRC at 285. 

newly created position a job can be defined that would permit discipline and firing Cor absence !rom the job post. 
The ally significant responsibility in this job is to be pn:sent and alClt enough to hear a loud siren, acc:anpanied 
by l!robe lights. 
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F. Siren Sounding 

There is no dispute concerning Applicants' assertion that sirens will be 
sounded for 3 minutes. [d. 

G. Message Capability 

Based on our reading of the regulations and guidance, as also set forth supra 
at 528 ff., Applicants must have the "[c]apability for providing both an alert 
signal and an informational or instructional message" within 15 minutes. The 
fact that the message and siren sounding are simultaneous is not persuasive. 
Until a person hears both the siren and the message, the person is not informed 
of the appropriate action to take. We consider that the full 3-minute timing for 
the siren is appropriate for the purpose of assuring that essentially all the people 
in the 5-mile zone are alerted. Logically, there is a distribution of the times at 
which the people will hear those signals, with some receiving it at the end of 
the 3-minute time period. 

For conservatism, we consider it appropriate to add the length of time for the 
EBS message to all the previous times involved, so that those hearing the siren 
near the end of its sounding will have time to hear the EBS message. 

In this instance, the longest EBS message is 2 minutes and 38 seconds, as 
timed by the Board under stipulation by the parties. Tr. 285. Under the EBS 
procedure, a tone and initial announcement lasting 55 seconds will begin at 
the onset of the 3-minute siren period. Then the 2-minute, 38-second message 
may be played, for a total of 3 minutes and 3 seconds for the tone, initial 
announcement, and longest EBS message to play sequentially. After the 3-
minute siren stops sounding, therefore, the longest message may continue for 
3 seconds. fur those hearing the siren near the end of the 3 minutes, it 
will therefore take 3 minutes and 36 seconds (3-second delay; 55-second tone 
and initial announcement; and 2-minute, 38-second substantive announcement) 
before they will be fully informed.14 

14 Because of the continuous pllying of messages. lome people will begin hearing the beginning of I message. 
while cthetS will begin hearing in the middle. A portion of those beginning in the middle may be confused and 
need I full hearing from beginning to end. However. this will extend the time beyood what we compute only for 
a portion of those people who wait until the end of the alerting period to begin tuning in their ndio. We do not 
coosider it necesaary to Iccount for this contingency within the rcquimnent that people be Ilerted Ind notified. 

We note thlt Staff has cited NUlffiG-06S4, Appendix 3, to ltate that 
A prompt notification .chcne &hIll include the capability of local and State Igencies to provide information 
promptly over ndio and TV at th6 tinu of «ti""tiolt of th6 a/6rtiltg sigttal. [Emphasis added by Staff in 
Prq>osed Finding at 32) 

This guidance anticipates that there is a single time of activltion for all the signals ("the timei, which will not be 
the CISe. We assume the EBS message should begin simultaneously with the activation of th6 first sirelt - there 
being no reason to wait until all sirens are deployed before sounding the first sirens. However, we do not interpret 
this "capability" IS detracting from the simultaneously rcquimnent of alerting and notifying within IS minutes. 
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Since these messages appear to be of a reasonable length for the purpose 
intended, we are not persuaded by Applicants' argument that they cannot control 
the length of the broadcast message and should not be penalized for that length 
within their allotted IS-minute time period. Were the message of unreasonable 
length, we might consider this issue in another light. 

We are adding an additional 12 seconds of time because there could be a 
delay in finding and tuning in a radio. We have no direct evidence on how 
much time to allot; however, we assume that the public has had an opportunity 
to learn the EBS procedure and that 15 seconds is adequate time to find and 
tune a radio. We add only 12 seconds because only those who are actually 
alerted at the very end of the siren sounding are affected and there is a 3-second 
delay before the alert tone and message will start - a message that begins with 
a tone that does not contain essential information. 

We therefore find that it will take 3 minutes and 58 seconds after the end of 
the sounding of the siren before people may reasonably be expected to hear a 
recording of the longest prerecorded EBS message. 

H. Conclusions Concerning Overall Time 

We have now discussed each of the elements of time, other than the transit 
times to each of the sites. Since the transit times for each of the sites were 
accepted by us in the Summary Disposition Decision and are accepted by all 
the parties, all the elements of time are fixed and all we need do now is add 
them together. 

The following times are the same for all the sites: 

TABLE 1 

Time Required for Functions Affecting All Sites 

Function 

Alert 
Dispatch 
Setup 
Sound Siren 
TIming and Message 

TOTAL (ALL SITES) 

533 

Time 
(Minutes:Seconds) 

:20 
:50 

1:00 
3:00 
3:58 

9:08 



As a result, the summary of times for each site can now be set forth in Table 
2. The times in Table 2 have been computed with a variety of conservative 
assumptions, including an assumption of winter weather that will reduce transit 
times by 25%. Note that three of the locations, shown in boldface type in Table 
2, have total times in excess of 15 minutes. No location has a time in excess of 
20 minutes. 

Under all the circumstances of this case, including the fact that concerned 
political jurisdictions can reduce alerting and notification times by making sites 
available for sirens permanently mounted on poles, we consider this distribution 
of alerting times to be permissible. Indeed, we appreciate how well Applicants 
have done in surmounting difficult problems in order to design an acceptable 
second-best system.IS 

IV. STATEMENT OF CONCLUSION 

In this Decision, we have determined that the VANS system does adequately 
comply with emergency planning regulations in that the plan for using the sirens 
does not generate an inordinate volume of sound. We have also determined that 
the expected time for alerting and notification - though three VANS locations 
somewhat exceed 15 minutes - is adequate, considering all the circumstances 
of this case. 

Our answers to each of the questions set for hearing are: 

1. Whether the Planned Siren Sound Level Is Too Loud 

A.I-I. Whether sound levels in excess of 123 dBC cause enough discomfort so that the 
Board should not approve the use of sirens at a higher level of sound. 

Answer: Applicants plan to exceed 123 dBC for a very brief time period 
and to use their sirens in such a way that people standing in the reflective area 
in front of buildings located within 100 yards of the sirens will receive sound 
levels of up to 6 dBC in excess of 123 dBC. We find that these violations of the 
standard set in the guidance, which is not binding on us, are minor. We accept 
these minor deviations from the standard suggested in the guidance. 

15 Although the maner has not been litigated directly, there is linle question that the best alerting system would 
be 10 usc sirens fixed on poles. Because that option is not available 10 Applicants, this proceeding represents their 
attempt 10 persuade this Board that they can satisfy the Canmission', regulations with a next-best effort. We 
note that if the citizens of Mnsachusetts are seriously concerned about the few extra minutes we are permitting 
VANS, they can save this time and more by changing local regulations 10 permit sirens 10 be mounted at fixed 
poles. 
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TABLE 2 
Times for Each Site -

Including in the Total 9 Minutes, 8 Seconds from Table 1 
(Times in: Minutes:Seconds) 

Winter Total 
Transit Winter 

Location Transit16 (+ 25%) (+9:08) 

1 8:37 10:46 19:5417 

2 5:03 6:19 15:27* 
3 6:29 8:06 17:14* 

4 0:00 0:00 9:08 
5 0:00 0:00 9:08 
6 3:09 3:56 13:04* 

7 3:42 4:38 13:46 
8 7:13 9:01 18:09* 
9 7:17 9:06 18:14* 

10 7:18 9:08 18:16* 
11 7:32 9:25 18:33* 
12 8:25 10:31 19:39 

13 8:03 10:04 19:12 
14 0:55 1:09 10:17* 

15 3:01 3:46 12:54 
16 11:43 14:39 23:47* 

-These locations provide primal)' siren coverage atly for populations beyond 5 miles of the aile. They are, 
thcref'orc, not subject 10 the Appendix 3 rcquin:mcnt. that "cssc:ntislly 100% of the population" be alerted within 
15 minutes. 

NOTE: Times or over 15 minutes for areas within 5 miles of the Seabrook Station site arc shown in boldface 
type. 

A.I-2. H there is some level higher than 123 dBC that the Board should allow, what is 
that level7 

Answer: Under the circumstances of this case, we have permitted up to 137 
dBC for 4 seconds and, generally, up to 129 dBC, which may occur only in 
local areas near buildings, where sound reflection is expected to occur. 

16 AppL Dir. post Tr. 75 at 28. 
17 We find that in winter months, the population served by !his location is reduced enough in density that it would 
be adequately alerted by a 6O-dBC sound level, which is provided by sirens at acoustic locations VL-02. -04. and 
-15. all or which have shotter predicted winter Innsit times and resulting total times. ld. at U.Z1. 
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A.1.3. Whether Applicants' sirens can provide adequate coverage if used at sound levels 
that are not unduly uncomfortable. 

Answer: We have found that Applicants' notification system is adequately 
comfortable and, at the proposed sound levels, it is conceded to provide adequate 
coverage.18 

A.I-4. Whether Applicants' position on the sound level resulting from their sirens is an 
underestimate because of sound reflection from buildings. 

Answer: We agree with Intervenor on this point Reflection of sound from 
buildings will cause up to a 6-dBC increase in sound levels. The evidence 
suggests that these increased levels will occur. 

2. Whether the Destination Sites for the VANS Vehicles Are Adequate 

A.3-t. Whether the appointed destination locations, including VL-06, VL-rrT, VL-12, are 
sufficiently level for the safe deployment of the VANS vehicles. 

Answer: The sites are sufficiently level. The parties have stipulated to this. 

A.3-2. Whether or not VANS vehicles may gain physical access to VL-03, VL-06, VL.07, 
and VL-12. 

Answer: The VANS vehicles may gain physical access to the listed sites. 
The parties have stipulated to this. 

3. Whether the Sirens Will Be Sounded Fast Enough 

A.5-I. What is an appropriate conservalive estimate of the length of time it would take 
drivers to take for the necessary actions before their vehicles leave their stations during 
conditions likely to prevail at the time of need? 

Answer: We have decided to use a conservative time·of-dispatch figure 
derived from tests conducted by Applicants. The figure is slower than the 
one suggested by Applicants but it does not assume unavailability of drivers 
because of motivational concerns. We are satisfied that the loudness of sirens, 
the visual prominence of strobe lights, the use of regular supervision to fire 

18 n1d we required • reduction in volume of sound frem the sirens, lound covenge would have been reduced to 
unacceptable levels. Appl. Dir. post Tr. 75 It 206-07. 
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nonperforming employees, and a phased system for dispatching drivers, provide 
adequate combined guarantees. We do not require Applicants to ensure the 
impossible: that some driver some time may be delinquent at the time of an 
emergency. Applicants have promised to do what is practicable, and we are 
satisfied that is adequate. 

A.5-2. Given that there is snowfall of 0.5 inch or more during 5.5% of the days of the 
year, would a conservative estimate of travel times to VANS acoustic locations include 
the somewhat prolonged travel times anticipated during mow conditions? If so, what time 
estimates should be included? 

Answer: We find that it wiII take 25% more time for Applicants to travel 
to VANS destination locations during winter weather. 

A.5-3. What is an appropriate conservative estimate of the length of time it would take for 
people within 5 miles of Seabrook to receive the informational message to be broadcast over 
the EBS? 

Answer: Three minutes and 58 seconds after the siren has stopped sounding. 

A.5-4. What is an appropriate conservative estimate of the total length of time for alerting 
and informing people within 5 miles of Seabrook? Is that estimate within acceptable 
guidelines? (If it is longer than 15 minutes, what are the factors we are to consider in 
deciding" whether the time period is adequate?) 

Answer: The total length of time for alerting and informing people is set 
forth in Table 2, which shows different time values for different VANS locations 
due to the amount of travel time involved. Note that the sites marked with 
asterisks are not required to alert and notify people within 15 minutes because 
lftey are not the primary alerting mechanism for any population within 5 miles 
of the site. 

V. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is this 23d day of June 1989, ORDERED, that: 

1. All genuine issues of fact are hereby resolved in favor of the compliance 
of Public Service Company of New Hampshire, et al. (Applicants) with the 
applicable regulations and guidance, as applied by this Board. 

2. VANS (Vehicular Alert and Notification System), which is Applicants' 
public alert notification system for the Massachusetts portion of the Seabrook 
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Station EPZ, is found to meet the requirements of the Commission's regulations 
and guidance, as applied by this Board. 

3. There is reasonable assurance that persons located in the Massachusetts 
portion of the Seabrook EPZ will be notified of a radiological emergency at 
Seabrook Station within about 15 minutes of the time that cognizant officials of 
the Commonwealth of Massachusetts decide to make such notification. 

4. This Decision disposes of a discrete and major segment of the full-power 
operating license proceeding. Accordingly, any party may take an appeal from 
this Decision by filing a Notice of Appeal within ten (10) days after service of 
this Decision. Each appellant must file a brief supporting its position on appeal 
within thirty (30) days after filing its Notice of Appeal (forty (40) days if the 
Staff is the appellant). Within thirty (30) days after the period has expired for 
the filing and service of the briefs of all appellants (forty (40) days in the case 
of the Staff), a party who is not an appellant may file a brief in support of or in 
opposition to the appeal of any other party. A responding party shall file only 
a single, responsive brief regardless of the number of appellants' briefs filed. 
See 10 C.P.R. § 2.762 (which controls the appeal proceeding, regardless of the 
language of this paragraph). 

Bethesda, Maryland 
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The Licensing Board grants in part motions of the Applicant and NRC Staff 
to strike testimony of an Intervenor's witness submitted for oral argument. 
Striking of the testimony was without prejudice to its later submission under 
defined circumstances. As a result of the Intervenor's determination not to 
contest further the portion of the contention for which the stricken testimony 
was submitted, the Board also dismisses for lack of contest that portion of the 
contention. 

NEPA: CONSIDERATION OF ALTERNATIVES (§ l02(2)(E» 

In an Environmental Assessment, under § 102(2)(E) of the National Envi­
ronmental Policy Act (NEPA), 42 U.S.C § 4332(2)(E), an agency must give 
informed and meaningful consideration to - i.e., must take a "hard look" at -
viable alternatives. See. e.g .• Bob Marshall Alliance v. Hodel. 852 F.2d 1223, 
1228-29 (9th Cir. 1988), U.s. appeal pending; Van Abbema v. Fornell. 807 
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F.2d 633, 642 (7th Cit. 1986); North Carolina v. Hudson. 665 F. Supp. 428, 
447 (E.DN.C. 1987). 

NEPA: CONSIDERATION OF ALTERNATIVES (§ 102(2)(E» 

The unused capacity of a spent fuel pool may constitute a "resource," within 
the meaning of § 102(2)(E) ofNEPA, 42 U.S.C. § 4332(2)(E), as to which there is 
an "unresolved conflict" City of New York v. U.S. Department of Transportation. 
715 F.2d 732, 742 (2d Cit. 1983); North Carolina v. Hudson. 665 F. Supp. 428. 
445-46 (E.DN.C. 1987); cf. Virginia Electric and Power Co. (North Anna Power 
Station, Units 1 and 2), ALAB-584, 11 NRC 451, 458 n.14 (1980). 

MEMORANDUM AND ORDER 
(Environmental Contention 3) 

On June 21, 1989, the Licensing Board conducted an oral argument, as au­
thorized by 10 C.P.R. §2.1113, concerning the non-accident portion of Envi­
ronmental Contention 3, sponsored by the New England Coalition on Nuclear 
Pollution (NECNP), an Intervenor, and the Commonwealth of Massachusetts, an 
interested State (hereinafter Intervenors).! Appearing at the oral argument were 
representatives of NECNP, the Commonwealth of Massachusetts, the State of 
Vermont, the Applicant, and the NRC Staff. 

At the oral argument, we struck (without prejudice to possible later resubmit­
tal) portions of the testimony submitted by NECNP, for reasons set forth below. 
We also dismissed the non-accident portion of Environmental Contention 3 but 
are permitting those portions of its bases as are necessary to litigate the acci­
dent portion of the contention to remain in controversy, to be utilized only if 
the accident portion of the contention is in fact litigated.:2 

1. Environmental Contention 3 was admitted by our Memorandum and 
Order (Late-Filed Environmental Contentions) dated October 11, 1988, LBP-
88-26, 28 NRC 440, 448-50. It reads as follows: 

I The oral argument was scheduled through our Memorandum (felephooe Cooference of 4/19189). dated April 21. 
1989 (unpublished) and our Notice of Oral Argument, dated April 24. 1989 (published at 54 Fed. Reg. 18,618 
(May 1. 1989». 
:2 For convenience of Ieference, the non-accident poruoo of Environmental Cootentioo 3 will be designated as 
Environmental Cootention 3(A) and the accident portion of the cootention will be designated as Environmental 
Contention 3(B). 
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The NRC has failed to give adequate consideration to the alternative of dry cask storage, 
and has thus not complied with the provisions of the National Environmental Policy Act, 
nor of its own rules in 10 C.F.R. Part 51.3 

As bases for this contention, the Intervenors relied both on the bases for Envi­
ronmental Contention 1, their severe-accident contention (incorporated by refer­
ence), and on certain perceived deficiencies in the NRC Staff's Environmental 
Assessment (EA), dated July 25, 1988. 

In LBP-88-26, we admitted the contention but specifically declined to accept 
the severe-accident portion of the bases that had been proffered.4 Subsequently, 
however, we reconsidered our severe-accident rulings and admitted the severe­
accident bases for Environmental Contention 3, as well as Environmental 
Contention 1. Memorandum and Order (Motion for Reconsideration of Severe­
Accident Ruling), LBP-89-6, 29 NRC 127 (1989). We referred these latter 
rulings, however, to the Appeal Board and postponed thek effectiveness pending 
Appeal Board (or Commission) action that would confirm their effectiveness. 
The Appeal Board thus far has not ruled on our referral. 

2. Various parties, including NECNP, filed their testimony on Environmen­
tal Contention 3 on May 23, 1989. In a Memorandum {Issues for Consideration 
at 6/21/89 Oral Argument), dated May 25, 1989 (unpublished), we spelled out 
several issues raised by the direct testimony which we desired the parties to 
address, either in responsive statements or at oral argument. One of those issues 
was the extent to which NECNP's direct testimony (of Dr. Gordon Thompson) 
rested upon accident considerations pending (by virtue of our referral of LBP-
89-6) before the Appeal Board. 

NECNP, the Applicant, and the NRC Staff each filed responses on June 9, 
1989, which dealt, inter alia, with the questions we had posed in our May 25, 
1989 Memorandum. Among other matters, NECNP filed rebuttal testimony of 
Dr. Thompson. Moreover, on June 9, 1989, the Applicant and NRC Staff each 
filed motions to strike in its entirety the direct testimony of Dr. Thompson. They 
also sought dismissal of Environmental Contention 3 (at least its non-accident 
portions) (see Tr. 463). At oral argument, the Applicant and NRC Staff extended 
their motions to strike to cover as well the rebuttal testimony of Dr. Thompson 
(Tr. 548-49 (Applicant); Tr. 484-86, 493 (Staff). 

3. Most of the oral argument was devoted to consideration of the motions 
of the Applicant and NRC Staff to strike the testimony of Dr. Thompson and to 
dismiss the non-accident portions of Environmental Contention 3. The Applicant 
and Staff each argued that the claims concerning the superiority of dry cask 

3 Joint Motion of New England Coalition on Nuclear Pollution and the Commonwealth of Musachusetts for Leave 
to File Late-Filed Contentions. dated August IS, 1988, It 4. 
4LBP-88-26, supra, 28 NRC at 450 n.16. We also declined to Idmit It that lime Environmental Contention I, 
concerning the risk of severe Iccidents. 
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storage on the basis of accident considerations could not be considered in the 
absence of Appeal Board action on our referral of LBP-89-6. fur its part, 
NECNP tried to distinguish between severe-accident considerations involving 
core-melt accidents and other beyond-design-basis accidents not necessarily 
involving core-melt consequences - claiming that only the former was included 
in the referral to the Appeal Board (Th. 508-11, 530-34). 

NECNP also asserted that not all of Dr. Thompson's testimony dealt with 
accidents and sought at least to retain the non-accident portions of the testimony. 
(That testimony dealt with the costs of dry cask storage and the time needed to 
design and license a dry cask storage facility.) With respect to this claim, the 
Applicant asserted that Dr. Thompson lacked competence to address the non­
accident portions of his testimony (Applicant'S Memorandum in Support of Its 
Motion to Strike and to Dismiss, dated June 9, 1989, at 5-6; 1'1'.454-62); whereas 
the Staff treated his entire testimony as pertinent only to the consideration of 
accidents (Staff Motion to Strike, dated June 9, 1989, at 1; 1'1'. 485, 486, 493). 

At the oral argument, we ruled that the entire portion of NECNP's bases for 
Environmental Contention 3 which dealt with accidents had been referred by 
LBP-89-6 to the Appeal Board, and we granted the motions to strike insofar 
as they dealt with the accident-related portions of Dr. Thompson's testimony 
(i.e., all of § VI, the second question and first paragraph of the answer in § VII, 
the last Question and Answer in § VII (at 11), all of §§ VIII and IX, and § IIA 
of Dr. Thompson's Rebuttal Testimony) (Th. 582-83). This action is without 
prejudice to the later submission of the testimony, if NECNP elects to do so, 
in the event the Appeal Board permits litigation of Environmental Contention 
3(B). We concluded that the non-accident claims of NECNP were sufficiently 
disparate from the accident claims to permit their separate litigation and that 
Dr. Thompson has sufficient qualifications to permit the consideration of the 
remainder of his testimony bearing on the non-accident aspects of Environmental 
Contention 3.5 

4. In our ruling on the motions to strike Dr. Thompson's testimony and to 
dismiss Environmental Contention 3, we noted that, in permitting litigation of 
the nonaccident portion of the contention, there remained the question of whether 
the NRC Staff, in its EA, had given informed and meaningful consideration to 
- i.e., had taken a "hard look" at - viable alternatives as demanded by many 
courts ('fr. 583, 615). See. e.g .• Bob Marshall Alliance v. Hodel. 852 F.2d 
1223. 1228-29 (9th Cir. 1988), U.S. appeal pending.' Van Abbema v. Fornell. 
807 F.2d 633,642 (7th Cir. 1986); North Carolina v. Hudson. 665 F. Supp. 428, 
447 (E.D.N.C. 1987). We also noted an open question as to whether the 
unused capacity of the pool itself constituted a "resource." within the meaning 

5We express no opinion. of course, as to the weight that might be accorded to Dr. Thompson', testimony. 

542 



of § 1 02(2) (E) of NEPA, 42 U.S.C. § 4332(2)(E), as to which there was an 
"unresolved conflict." City 0/ New York v. U.S. Department o/Transportation, 
715 F.2d 732, 742 (2d Cir. 1983); Hudson, supra, 465 F. Supp. at 445-46; 
cf. Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), 
ALAB-584, 11 NRC 451, 458 n.14 (1980); see also Staff's EA, dated July 25, 
1988, at 4, 15 ("the expansion capacity of the existing pool is a resource that 
should be used"); but cf. Tr. 487 (Staff); Tr. 505 (NECNP). 

Nonetheless, following our ruling, NECNP, the Commonwealth of Mas­
sachusetts and the Applicant each agreed that the environmental impacts of dry 
cask storage and reracking are, apart from accident considerations, essentially 
benign and approximately equal (Tr. 586, 593, 598-99); and that there is no 
longer any dispute as to alternative uses of resources, necessary to bring the 
"hard look" requirement of § 102(2)(E) of NEPA into play. They and the Staff 
agreed that, without any further contest as to the non-accident aspects of the 
contention, those portions of the contention should be dismissed, for lack of 
contest. 

At the conclusion of the oral argument, the Licensing Board determined 
to dismiss Environmental Contention 3(A) as no longer in contest. We lea,,:e 
for another day the resolution of the open questions which we identified 
above. However, we are permitting retention of such parts of the bases for 
Environmental Contention 3(A) as are necessary to litigate properly the accident 
portion of the contention, should that action be authorized by the Appeal Board 
or Commission. To the extent these bases are being retained, they may be used 
only for litigation of the accident portion of the contention and not independently 
(Tr.615). 

IT IS SO ORDERED. 

Bethesda, Maryland 
June 30, 1989 
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Cite as 29 NRC 545 (1989) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

00·89-4 

In the Matter of Docket No. 50-482 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION 

(Wolf Creek Generating Station, 
UnIt 1) June 5,1989 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by the Kansas Chapter of the Sierra Club that requested the Nuclear 
Regulatory Commission (NRC) to suspend the operating license issued to 
the Wolf Creek Nuclear Operating Corporation (WCNOC or Licensee) until 
the Licensee takes the corrective actions requested in the Petition to achieve 
assurance of adequate protection of the public health and safety. Petitioners 
based their request on allegations that (1) from the inception of its Quality 
Assurance program to date, management at Wolf Creek has ignored real safety 
concerns; (2) from the inception of operations at Wolf Creek, management has 
repeatedly failed to safeguard the integrity of its quality assurance program and 
has failed to demonstrate management competence to address and resolve real 
safety concerns; and (3) the NRC's actions to date provide no reason to conclude 
that the acknowledged safety problems at Wolf Creek have been resolved or will 
be resolved within a reasonable period of time. 

RULES OF PRACTICE: SHOW·CAUSE PROCEEDING, PRIOR 
DECISIONS 

Where the Director, NRR, has issued a decision denying a petitioner's 
request, and a second petitioner makes a request based on the same grounds 
as the first petitioner without submitting any new information, the Director, 
NRR, may rely on his prior decision. 
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NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY 
RESPONSIBILITIES 

Where a licensee has initiated a voluntary program to resolve employee 
allegations and the NRC has inspected all the files generated by the program and 
resolved 100% of the technical issues raised in those files, the NRC need not 
take further action, even though the files contained documentation of procedural 
deficiencies unrelated to the safety aspects of any allegation. 

ENFORCEMENT ACTIONS: EFFECT ON PETITIONS UNDER 
10 C.F.R. § 2.206 

Where the NRC has taken enforcement action against a licensee for violations 
of the Commission's regulatory requirements, the NRC will not normally reopen 
the enforcement action in response to a petitioner's request for enforcement 
action based on the violation. 

TECHNICAL ISSUES DISCUSSED 

Quality Assurance Program; 
Q1 Program (voluntary); 
SALP Reports. 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

By Petition dated January 30, 1989 (hereafter referred to as the Petition), sub­
mitted to the Nuclear Regulatory Commission (NRC or Commission) pursuant 
to 10 C.F.R. § 2.206, the Kansas Chapter of the Sierra Club (hereafter referred 
to as the Pe~tioners) requested immediate NRC action to prevent undue risks 
to the public health and safety posed by the operation of the Wolf Creek Gen­
erating Station (Wolf Creek) in Burlington, Kansas. The Petition requested the 
NRC to suspend the operating license issued to the Wolf Creek Nuclear Oper­
ating Corporation (WCNOC or Licensee) until the Licensee takes the corrective 
actions requested in the Petition to achieve assurance of adequa'te protection of 
the public health and safety. Specifically, the Petitioners allege that (1) from the 
inception of its Quality Assurance program to date, management at Wolf Creek 
has ignored real safety concerns; (2) from the inception of operations at Wolf 
Creek, management has repeatedly failed to safeguard the integrity of its quality 
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assurance programs and has failed to demonstrate management competence to 
address and resolve real safety concerns; and (3) the NRC's actions to date 
provide no reason to conclude that the acknowledged safety problems at Wolf 
Creek have been resolved or will be resolved within a reasonable period of time. 

The Petitioners requested that the NRC accomplish the following: 
1. Suspend WCNOC's operating license for Wolf Creek. 
2. Before reinstating the operating license: 

a. Reopen its Office of Investigations (01) Case No. 4-86-004 to 
provide sound technical reasons for its conclusion that this nuclear 
power plant is safe enough to operate in spite of all of its 
investigative conclusions regarding quality assurance problems. 

b. Review all of its information on qUality assurance at Wolf Creek 
developed subsequent to the issuance of Case No. 4-86-004 and 
covering operations at Wolf Creek through 1989 to provide sound 
technical reasons for its conclusion that this nuclear power plant 
is safe enough to operate. 

c. Modify WCNOC's license to operate Wolf Creek by incorpo­
rating license conditions that require all corrective actions de­
termined by NRC to be necessary to achieve a level of operating 
safety that complies with federal regulations, and if these condi­
tions are not met, revoke the operating license. 

d. Bar the following persons, whose activities were detailed in the 
Office of Investigations Case No. 4-86-004 because of their al­
leged failures to safeguard the integrity of Wolf Creek quality as­
surance programs and their alleged lack of competence to identify 
and resolve real safety concerns, from any and all involvement 
or participation in activities at Wolf Creek Generating Station 
whether as a salaried employee, a contract employee, a consul­
tant, a volunteer, a manager, or in any other position: 

(i) William Rudolph 
(ii) Glenn Koester 

(iii) Robert L. Scott 
(iv) Charles Snyder 
(v) Any other individual who the NRC determines has pre­

vented Wolf Creek Generating Station from complying 
with federal quality assurance regulations in a culpable 
manner. 

By letter· dated March 23, 1989, I acknowledged receipt of the Petition and 
informed the Petitioners that the matters identified in their Petition did not require 
any immediate action to protect the health and safety of the public. I also stated 
that appropriate action would be taken on the Petition within a reasonable time. 
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I have now completed my evaluation of the Petition.1 For the reasons set forth 
in the discussion below, the Petitioners' requests for action are denied. 

II. BACKGROUND 

Every NRC licensee is required by regulation to have a quality assurance 
program, as described in 10 C.F.R. Part 50, Appendix B, which applies to 
all activities affecting the safety-related functions of all structures, systems, 
and components. These activities include designing, purchasing, fabricating, 
handling, shipping, storing, cleaning, erecting, installing, inspecting, testing, 
operating, maintaining, repairing, refueling, and modifying, and apply to both 
construction and operation. Appendix B contains eighteen separate criteria that 
licensees must satisfy, including design control (Criterion III), material control 
(Criteria VII, VIII, X, and XV), and corrective action (Criterion XVI). Licensees 
satisfy these criteria by following procedures that ensure that Appendix B 
requirements are satisfied on a continual basis throughout the normal course 
of construction and operation of the facility. 

In early 1984, the Licensee initiated the Quality First (Ql) program at Wolf 
Creek to establish "the necessary administrative and investigative measures to 
ensure that all quality concerns related to safe plant operations, quality of work, 
compliance with requirements or management are appropriately evaluated, in­
vestigated, dispositioned, verified, and documented. ''1 The Ql program provided 
an independent route for Wolf Creek employees to raise quality concems.3 The 
Ql program evaluated concerns brought to it and referred those concerns ap­
pearing to have merit back to the Licensee's appropriate organization. These 
organizations then resolved the technical issues pursuant to the strict require­
ments of Appendix B. The Ql program, which was entirely separate from the 
Licensee's required quality assurance program, was not intended to resolve con­
cerns pursuant to Appendix B, and its actions were not intended as a substitute 
for satisfaction of Appendix B requirements. Regardless of whether or not the 
Licensee had a Ql program, or, if so, how well or poorly it functioned, the 
Licensee always was requircd by NRC regulations to comply with the quality 
assurance criteria of Appendix B. Appcndix B does not require licensees to have 
programs like Ql, but the NRC does encourage its licensees to develop and im­
plement them. The program, available to all site employees, affords them an 

1 By 1= dated June 20, 1989, the Licensee ,ubmined a response in opposition to PetitioneD' request. While I 
did not havc the licensee', 1= while I was evaluating the Petition, it is consistent with this Decision and raises 
no new inIonnation. 

lKansas Gas & Electric Company's (KG&E's) Quality Concern Reporting System, Procedure No. m.29, Rev. 0, 
dated February 24, 1984. 
3 NRC resident inspectors are always available to receivc employees' concerns about safety, whether the Licensee 
has an independent program such as QI or not. 
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opportunity to report concerns personally to Ql investigators or anonymously 
by a telephone "hot line." Information about the program and instructions for 
reporting concerns are posted at the site and made available to site employees. 
In addition, employees are interviewed by Ql personnel when they terminate 
their employment at Wolf Creek and asked if they have any quality concerns to 
report for Ql investigation. 

In May 1985, acting on behalf of the Nuclear Awareness Network (NAN), 
the Government Accountability Project (GAP) filed a petition pursuant to 10 
C.F.R. § 2.206 alleging that safety concerns raised through the Ql program 
were being either "ignored or buried" by both KG&E management and the 
NRC. In addition, GAP asserted that the NRC should have taken possession of 
the Ql files but did not do so, and alleged that the NRC Staff had provided 
an inaccurate presentation to the Commission during the Wolf Creek operating 
license proceedings. The GAP petition alluded to over 700 alleged safety 
concerns from over 240 individuals in the Ql files and requested the NRC to 
accomplish the following: 

1. Take possession of the Ql files and provide the Commission and 
the public an analysis of why the alleged significant safety-related 
deficiencies identified for the previous year (i.e:, the year preceding 
May 15. 1985) by members of the work force do not pose a danger 
to the public health and safety. 

2. Conduct an inquiry on the ramifications of the collective safety 
significance and/or adequacy of the qUality assurance program in light 
of the information contained in the Ql files. 

3. Provide an explanation from both NRR and Region IV as to why they 
allegedly allowed the allegations to be exempt from the regulatory 
analysis for determination of safety significance. 

4. Initiate an OJ investigation into the alleged compromise of the Ql 
program by William Rudolph. site Quality Assurance (QA) manager. 

The GAP petition was addressed in Director's Decision 00-88-14 (28 NRC 
260), dated August 22, 1988, a copy of which was forwarded to Petitioners 
in my letter of March 23, 1989, that acknowledged receipt of their Petition. 
Briefly stated, Director's Decision 00-88-14 responded to the GAP petition in 
the following manner (numbering corresponds to the above allegations): 

1. During May 1985, a special sixteen-member NRC Staff team re­
viewed in depth all Ql files (271 case files containing a total of 752 
concerns) to determine whether Licensee management had properly 
dealt with the concerns brought to the organization. After a careful 
review, the team concluded that a number of programmatic aspects 
of the Ql program were deficient, but did not identify any violations 
of, or deviations from, NRC requirements, nor did it find any indica-
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tions that the Ql prowam failed to properly assess and resolve any 
significant safety concerns. 

2. Despite critical comments regarding programmatic elements of the 
Ql program, the NRC review team found the Ql program effective 
in investigating and resolving identified safety concerns. The NRC 
team found that Ql management investigated, resolved, and corrected, 
as appropriate, all technical safety concerns and that there was no 
evidence to support the allegation that either the Licensee or the NRC 
Staff "ignored or buried" any safety concern. 

3. The NRC Staff discussed the results of its review of the Ql program 
case files with the Commission during the public meeting on June 3, 
1985, regarding issuance of a full-power license for the Wolf Creek 
Generating Station. Nine issues arising from the Ql program were 
identified as requiring supplemental work. This work was performed 
by the Staff, and the issues were satisfactorily resolved. The Staff 
concluded that there were no technical issues that would cause it to 
recommend against issuing a full-power license. 

4. The OI investigation completed in November 1987 concluded that a 
substantial number of concerns that merited a thorough investigation 
were given only superficial attention, were inadequately investigated, 
and accepted by Ql management. Despite the number of shortcom­
ings identified in the Ql program, OI concluded that the evidence 
did not establish wrongdoing on the part of KG&E management Al­
though the NRC Staff was well aware of the limitations of the Ql in­
vestigative program, independent inspections regarding the adequacy 
of Ql's treatment of each technical safety concern concluded that 
each concern was properly resolved and that there were no issues 
that would be a restraint to a full-power operating license for the 
Wolf Creek Generating Station. 

III. DISCUSSION 

The following discussion will analyze the Petitioners' bases to determine 
whether to talce action on the Petitioners' requests. I note that the Petitioners 
requested that the Wolf Creek Generating Station operating license be suspended 
and that prior to reinstating the operating license certain actions be talcen by the 
NRC. For the reasons explained in my letter dated March 23, 1989, immediate 
suspension of the Wolf Creek operating license was not warranted. After further 
consideration of the Petition, and for the reasons explained below, no sufficient 
basis has been provided to suspend the Wolf Creek operating license. As further 
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explained below, neither is there a sufficient basis to take any of the other actions 
requested by the Petitioners. 

The requests of the Petitioners are treated as foIlows: 

1. Suspension of the Operating license for Wolf Creek Generating 
Station, Burlington, Kansas 

The Petitioners request license suspension for aIleged inadequacies in 
WCNDC's QI program. As discussed in Director's Decision 00-88-14, the 
Staff reviewed 100% of the Ql files during May 1985 and found no substantial 
safety concerns that would be a restraint to fuIl-power operation of the Wolf 
Creek Generating Station. In addition, in a separate Staff review of the OJ 
report, the Staff concluded that the OJ report did not raise any issues requiring 
further Staff actions. 

The Petition does not raise any new issues regarding OJ Report No. 4-86-
004 or the substantive Staff review of Q1. The Commission does not require 
licensees to implement programs with purposes similar to Q1. Furthermore, the 
Commission does not rely on results yielded by programs like Ql in its licensing 
decisions. Therefore, in consideration of the information concerning WCNDC's 
Ql program provided by the Petition, the Staff finds no basis to suspend the 
operating license for Wolf Creek. . 

The Petitioners also base their request for suspension of WCNDC's license 
on NRC's citation of WCNDC for various violations of NRC requirements and 
on the NRC's Systematic Assessment of Licensee Performance (SALP) for Wolf 
Creek. For the Petitioners' information, I have enclosed the Notices of Violation 
(Notices) and their associated cover letters regarding the $100,000 civil penalty 
and the violations relating to the reactor vessel D-ring seals on which the Petition 
is based. The Notice of Violation concerning controlling access to restricted 
areas that was also referenced in the Petition contains safeguards information 
and is not available for public disclosure. 

The NRC agrees that WCNDC violated some NRC requirements, as docu­
mented in these Notices. The NRC issued the Notices in accordance with its 
regulations in 10 C.F.R. Part 2 and the General Statement of Policy and Proce­
dure for NRC Enforcement Actions, 10 C.F.R. Part 2, Appendix C (Enforcement 
Policy); the Notices explain the significance of the violations, consistent with the 
Enforcement Policy. In accordance with the Enforcement Policy, none of these 
violations is a basis for suspending WCNOC's license to operate Wolf Creek. 
Moreover, these violations are isolated incidents and do not show a pattern of 
inadequate management oversight of WCNDC's Quality Assurance (QA) pro­
gram. Although management at Wolf Creek has not always taken timely action 
to correct identified problems, as reflected by the low rating in the QA area 
in the SALP dated June 23, 1988 (Inspection Report 50-482/88-14) for Wolf 
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Creek and as discussed in § 2.b, below, this problem, combined with the isolated 
violations cited. does not establish a pattern of inadequate management at Wolf 
Creek. Also, the Petitioners have submitted no new information relating to these 
concerns, and therefore, the Petitioners have not presented the NRC with facts 
on which to reevaluate these concerns. Accordingly, I find no basis to suspend 
the operating license for Wolf Creek. 

a. "Prior to reinstating the operating license the NRC should reopen its 
Office of Investigations Case No. 4-86-004 to provide sound technical 
reasons for its conclusion that this nuclear power plant is safe enough to 
operate in spite of all of its investigative conclusions regarding quality 
assurance problems." 

I will treat this as a separate request that is not dependent on granting the 
Petitioners' request to suspend WCNOC's license to operate Wolf Creek. As 
explained in § 1 of this discussion, the NRC's review of the Ql files revealed no 
technical reason for questioning the safety of operation at Wolf Creek. I have, 
nevertheless, considered the Petitioners' specific concerns. 

The OJ investigation in Case No. 4-86-004 began in June 1986 and focused 
on the Ql program from late August 1984 to the initial fuel-load date of 
December 1984. The purpose of the investigation was to determine whether 
utility management used the Ql program in such a way as to suppress employee 
concerns from being fully investigated and for having appropriate corrective 
actions implemented so that employee concerns would not interfere with the 
issuance of the Wolf Creek Generating Station operating license. 

The Petition is based upon information taken from the OJ investigation. The 
following allegations, taken from the OJ investigation report, are being used as 
the bases for reopening OI Case No. 4-86-004: 

An incident of document shredding and blackballing of a former 
inspector by Ql management 
Improper reorganization of Ql management 
Pressure on Ql investigators to close out cases 
Confiscation of Ql tape recorders 
Imposition of improper limits on Ql investigations by Ql supervisors 
Ql's mishandling of allegations concerning falsified documents 
Muzzling of QI investigators 
QI's ignoring wrongdoing 
Improper changing of Ql investigator's conclusions by Ql supervi­
sors 
Improper firing of Ql investigators by management 
Conflicts of interest within Ql 
Ql's failure to deal with drug allegations. 
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Our review of the Petition shows that it does not disclose any new information 
that was not available to OI during its preparation of Case No. 4-86-004. The 
bases provided by the Petitioners simply reiterate previously known information. 
The Staff has known about the programmatic deficiencies of the QI program, 
and this knowledge is discussed in Director's Decision 00-88-14. 

OI Case No. 4-86-004 considered twelve allegations received from QI 
investigators and other employees regarding the manner in which the QI 
program had been conducted. Although the OI investigation identified many 
shortcomings in the QI program, including the bases reiterated in the Petition, 
the NRC concluded that no technical safety issues arose from them. OI Case 
No. 4-86-004 concluded that 

(I) Ql had not been given a mandate to close all cases before fuel load. 
(2) Ql Action Requests referred to other organizational elements were 

addressed before fuel load even though the verification of corrective 
action by QI was not meaningful. 

(3) QI organizational procedures were changed to require that new items 
discovered during an investigation be referred back to the operating 
organization rather than expand the QI investigation. 

(4) A significant number of allegations were closed with superficial inves­
tigative effort; however, there was no evidence to suggest wholesale 
discarding of allegations. 

(5) The practice of summarizing Ql allegations in one or two sentences 
resulted in insufficient information for the Ql investigators to use 
in pursuing their investigations, leading to meaningless closures of 
issues that merited further investigation. 

(6) QI management had changed the investigative findings made by a Ql 
reviewer and had refused to accept significant investigative findings 
made by another investigator. 

(7) There was little evidence that QI management had changed investi­
gators' conclusions; however, there were instances in which substan­
tiated allegations were listed as having no merit. 

(8) Some Ql investigators were removed from the program because of 
their aggressive investigations, their resistance to limiting the scope 
of investigations, or management's unwillingness to accept their 
investigative findings. 

(9) Ql procedures were changed to require that investigators remain 
within the parameters of the original allegation and not expand the 
investigation into new areas. 

(10) The new QI manager's decision to close an investigation into pipe 
cleanliness, an area for which he had previous responsibility, was 
inconsistent with the objectivity necessary in an effective and mean­
ingful investigative program. 
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(11) Drug allegations made to Ql were referred to Security for action; 
however, Security did not investigate these allegations but merely 
viewed them as an additional source of information. 

The overall 01 investigation drew the following conclusion: "Despite sub­
stantial shortcomings identified in the Ql program, it is concluded that the 
evidence gathered does not substantiate wrongdOing on the part of KG&E man­
agement in their conduct of this voluntary program." The NRC Staff has in­
dependently reviewed the conclusions reached by OI and is in agreement with 
OI's overall findings that the Ql program was not used to prevent the NRC Staff 
from becoming aware of the Ql allegations. 

It again should be noted that the NRC Staff did not rely on the results of the 
Ql program to make decisions related to the licensing of Wolf Creek. The Staff 
was fully cognizant of the content of the Ql program based on six inspections 
carried out by regional and NRR personnel before licensing between September 
25, 1984, and May 31, 1985. The Staff concluded that no technical safety issue 
arose from the Ql program's shortcomings. Moreover, the NRC's decision 
to license the Wolf Creek plant was based on the Staff's normal program of 
independent inspections and licensing reviews, including those of the Licensee's 
quality assurance program required by Appendix B, not the separate Ql program. 

I reiterate that Ql is a voluntary program run by the Licensee, is not 
required by NRC regulations, and does not serve the purpose of demonstrating 
compliance with Appendix B to 10 C.F.R. Part 50, "Quality Assurance Criteria 
for Nuclear Power Plants and Fuel Reprocessing Plants." The deficiencies that 
OI identified in the Ql program in no way constituted violations of Appendix 
B. Moreover, with the exception of the violation discussed above, for which 
the NRC has already taken enforcement action by imposing a civil penalty, the 
Licensee's Quality Assurance organization has properly implemented Appendix 
B. The NRC Staff's review of the Licensee's Quality Assurance program is 
included in the Wolf Creek Safety Evaluation Report (NUREG-0881). Finally, 
and as stated above, in May 1985 the NRC comprehensively inspected the 
Ql program. I repeat that this inspection found that the Licensee's Quality 
Assurance and other appropriate organizations had properly resolved, pursuant 
to the strict requirements of Appendix B, the concerns relating to plant quality 
referred to them by Q1. 

In summary, a review by the Staff supports the conclusions made by the 
01 report. Considering that the Petition does not offer any new information or 
additional insights into the available data, the Staff sees no basis for reopening 
OI Case No. 4-86-004. 
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b. "Prior to reinstating the operating license the NRC should review all of 
its information on quality assurance at Wolf Creek developed subsequent to the 
issuance of Case No. 4-86-004 and covering operations at Wolf Creek through 
1989 to provide sound technical reasons for its conclusion that this nuclear 
power plant is safe enough to operate." 

NRC has in place a program to periodically monitor and assess available 
licensee performance information in selected functional areas. The Systematic 
Assessment of Licensee Performance (SALP) program is an integrated NRC 
Staff effort to collect available observations and data on a periodic basis and 
to evaluate licensee performance based upon this information. The SALP 
is designed to provide a rational basis for allocating NRC resources and to 
provide meaningful guidance to the licensee's management to promote the 
quality and safety of plant operation. Additional information regarding NRC's 
SALP program, including areas of review, evaluation criteria, and performance 
categories, is discussed in the enclosed (not published) NRC Manual Chapter 
0516, "Systematic Assessment of Licensee Performance." 

SALP reviews at the Wolf Creek Generating Station have been ongoing since 
August 1981. The Petition refers to the SALP performed at Wolf Creek for the 
period between March 1, 1987, and March 31, 1988. That docwnent provides 
the Staff's assessment of both the Licensee's quality assurance and operations 
programs for that period. The following discussion was taken from that SALP 
report: 

Quality Programs and Administrativt! Controls Affuting Quality 

The assessment of this area includes all management control, verification and avenight 
activities which affect or assure the quality of plant activities, structures, systems, and 
components. This area may be viewed as a comprehensive management system for 
controlling the quality of verification activities that confirm that the work was performed 
correctly. The evaluation of the effectiveness of the quality assurance system is based on 
the results of management actions to ensure that necessary people, procedures, facilities, and 
materials are provided and used during the operation of the nuclear power plant. Principal 
emphasis is given to evaluation of the effectiveness and involvement of management in 
establishing and assuring the effective implementation of the quality assurance program 
along with evaluation of the history of licensee performance in the key areas of: committee 
activities, design and procurement control, control of design change processes, inspections, 
audits, corrective action systems, and records. 

Conclusiol'lS 

The assessment of this fWlctional area indicates that management has not been effective in 
timely resolution of important issues. Corporate management avenight of plant activities 
does not always ensure adequate involvement of the quality and engineering organizations in 
plant operations. When problems are identified by the quality and engineering organizations 
they are not always acted upon in a timely manner. 
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The licensee is considered to be in Performance Category 3 for an overall rating of the SALP 
area of quality programs and administrative controls affecting quality. 

Plant OptTalions 

The assessment of this area consists chiefly of the activities of the Ilcensee's operational 
Staff (e.g., licensed operators and nuclear station operators). It is intended to be limited 
to operating activities such as: plant startup, power operation, plant shutdown. and system 
lineups. Thus, it includes activities such as reading and logging plant conditions, responding 
to off-normal conditions, manipulating the reactor and auxiliary controls, plant-wide house­
keeping. and control room professionalism. 

Conclusions 

The overall assessment of this area indicates that improvements need to be made. As stated 
in the previous SALP report. licensee attention to detail in this area can be improved. The 
use of procedures in operations was noted to improve; however, this occurred only after the 
situation had been allowed to deteriorate to an unacceptable level. 

The examples of inattention to detail and the lack of effective operations interface with other 
departments reflect an ineffective management oversight in this functional area. 

Stafling in this area is considered a strength. along with good control room professionalism 
during power operations. 

The licensee is considered to be in Performance Category 2 in this area, with a declining 
trend. 

A trending of SALP results for these two functional areas" subsequent to the 
issuance of 01 Case No. 4-86-004 is as follows: 

Functional Area 

Quality programs 
and administrative 
controls affecting 
quality 

Plant operations 

(10/2/84-
V3V86) 

1 

2 

Performance Period 

(211/86-
2/28/8) 

2 

2 

(31V87-
3/3V88) 

3 

2 

"It should be noted that functional ....... have been redefined punuant to NRC Manual 01lptcr OSI6, revised June 
6, 1988, titled, "Syslen1ltic Assessment of licensee Pcrf'ormance." Con.equently, the nting tabulated above for 
the functional ares Qullity Programs and Administntion Controls Affecting Quality docs not correlate directly 
with the Staff', most recent SALP report which covered the period between April I, 1988, and March 31, 1989. 
The Staff', most recent SALP report. dated June 2, 1989, docs not contndict any of the findings made in 
this Director', Decision. In this most recent report the Staff found the ovenll performance It the Wolf Creek 
Genenting Station to be satisfactory with an ovenll improving trend. 
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As previously discussed, the above Wolf Creek SALP ratings are not the 
most desirable but are acceptable in terms of allowing continued operation of 
the facility. The Petition cites the SALP, violations of NRC requirements, and 
the Ql program as bases for the NRC to review all its information on the Wolf 
Creek QA program. As discussed in § 1 of this discussion, the Petition presents 
no new information on these subjects. Therefore, the Staff finds no basis to 
initiate new reviews to justify continued operations. 

c. "Prior to reinstating the operating license all corrective actions 
determined by NRC to be necessary to achieve a level of operating 
safety that ·complies with federal regulations should be incorporated as 
conditions of the operating license and if they are not met the operating 
license should be revoked." 

In consideration of the information provided in the Petition, and as discussed 
in § I, above, the Staff does not find a basis to impose corrective actions on 
the Licensee. Existing applicable regulations, enforceable to the same extent as 
license conditions, already require the identification and correction of conditions 
adverse to quality. Therefore, imposing license conditions to require actions 
already required by regulation would be meaningless. 

d. "Prior to reinstating the operating license that the following persons 
whose activities were detailed in Mr. Griffin's report of Case 
No. 4-86-004 so as to show their failure to safeguard the integrity of 
Wolf Creek quality assurance programs and their lack of competence 
to identify and resolve real safety concerns, be barred from any and 
all involvement or participation in activities at Wolf Creek Generating 
Station whether as a salaried employee, a contract employee, a 
consultant, a volunteer, a management or any other position: 

(i) William Rudolph 
(ii) Glenn Koester 

(iii) Robert L. Scott 
(iv) Charles Snyder 
(v) any other individual who the NRC determines has prevented Wolf 

Creek Generating Station from complying with federal quality as­
surance regulations in a culpable manner." 

The conclusion of 01 Case No. 4-86-004 states that "the evidence gathered 
does not substantiate wrongdoing on the part of KG&E management in their 
conduct of this VOluntary program." The NRC's technical staff review of the OJ 
report supported this conclusion. Considering that the Petition does not provide 
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any new information to the Staff, the Staff does not find a basis to prohibit the 
named individuals from licensed activities at the Wolf Creek Generating Station. 
Moreover, no information has been presented identifying any other individuals 
who have prevented Wolf Creek Generating Station from complying with NRC 
regulations. 

IV. CONCLUSION 

The institution of proceedings pursuant to 10 C.F.R. 2.202 is appropriate only 
where substantial health and safety issues have been raised (see Consolidated 
Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 2 NRC 173, 
175 (1975); Washington Public Power System (wpPSS Nuclear Project No.2), 
00-84-7, 19 NRC 899, 924 (1984». This is the standard that I have applied 
to the concerns raised by the Petitioners in this decision to determine whether 
enforcement action is warranted. 

For the reasons discussed above, I find no basis for taking the actions 
requested by the Petitioners. Rather, based on the NRC Staff's inspections 
relating to the concerns raised in the Petition and its subsequent evaluation of 
those inspections, I conclude that no substantial health and safety issues have 
been raised by the Petitioners. Accordingly, the Petitioners' requests for action 
pursuant to 10 C.F.R. § 2.206 are denied as described in this Decision. As 
provided by 10 C.F.R. §2.206(c), a copy of this Decision will be filed with the 
Secretary of the Commission for the Commission's review. 

Dated at Rockville, Maryland, 
this 26th day of June 1989. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 

Regulation 

Enclosures:5 (1) Letter from R. Martin, US NRC, to B. Withers, WCNOC, 
dated March 17, 1988; (2) Letter from L. Callan, USNRC, to B. Withers, 
WCNOC, dated March 7,1988; (3) USNRC Manual Chapter 0516, "Systematic 
Assessment of Licensee Performance." 

5The enclosures comist of previously docketed infonnation and are only being forwarded to the add=see. Kansas 
O!apter Sierra Oub. 
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CASE NAME INDEX 

ADVANCED MEDICAL SYSTEMS, INC. 
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket No. 30-1605S-SP (ASLBP 

No. 87-54S-OI-SI') (Suspension Order); LBP-89-11, 29 NRC 306 (1989) 
All CHEMICAL ISOTOPE ENRICHMENT, INC. 

CONSTRUCTION PERMIT AND OPERATING UCENSE; DECISION; Docket Nos. SG-603-CPIOL. 
SG-6M-CP; ALAB-913, 29 NRC U,7 (1989) 

CONSTRUCTION PERMIT AND OPERATING UCENSE; INITIAL DECISION; Docket 
Nos. SG-603-CPIOL. SG-604-CP (ASLBP Nos. 88-S7G-Ol-CPIOL. 88-S71-01-CI'); LBP-89·S, 29 NRC 
99 (1989) 

BOSTON EDISON COMPANY 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. SG-293; 

D0-89-3, 29 NRC 36S (1989) 
CAROUNA POWER & uGlrr COMPANY 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. SG-324, 
SG-325; DD-89·3, 29 NRC 365 (1989) 

CLEVELAND ELECTRIC IllUMINATING COMPANY, et It 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. SO-44O; 

DD-89-3, 29 NRC 36S (1989) 
COMMONWEALTH EDISON COMPANY 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. SG-237, 
SG-249, SG-254, SO-U,S, SG-373, SG-374; D0-89-3, 29 NRC 36S (1989) 

CONSUMERS POWER COMPANY 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. SG-1SS; 

DD-89·3, 29 NRC 36S (1989) 
DETRorr EDISON COMPANY 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. SG-341; 
DD-89-3, 29 NRC 36S (1989) 

FLORIDA POWER & uGlrr COMPANY 
OPERATING UCENSE AMENDMENT; INITIAL DECISION (Authorizing Spent Fuel Pool Reracking); 

Docket No. SG-33S-0LA (ASLBP No. 88-S6G-Ol-LA); LBP-89-12, 29 NRC 441 (1989) 
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling upon Contentions); 

Docket Nos. SG-2SG-OLA-4, SG-251-OLA-4 (ASLBP No. 89·S84-01-0LA) (Pressure-Temperature 
Limits); LBP-89-IS, 29 NRC 493 (1989) 

GENERAL ELECTRIC COMPANY 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 7G-1113; 

DD-89-1, 29 NRC 325 (1989) 
GENERAL PUBUC UTILITIES NUCLEAR CORPORATION 

OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. SG-32G-OLA 
(Disposal of Accident.{leneratcd Water); ALAB-914, 29 NRC 3S7 (1989) 

OPERATING UCENSE AMENDMENT; ORDER; Docket No. SG-32G-OLA; CU·89-S, 29 NRC 34S 
(1989) 

OPERATING UCENSE AMENDMENT; F1NAL INITIAL DECISION; Docket No. SG-32G-OLA 
(ASLBP No. 87-SS4-3-0LA) (Disposal of Accident-Generated Water); LBP·89-7, 29 NRC 138 (1989) 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. SG-219; 
DD-89-3, 29 NRC 36S (1989) 
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CASE NAME INDEX 

GEORGIA POWER COMPANY 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket Nos. 50-321, 

50-366; D))'89·3, 29 NRC 365 (1989) 
GULF STATES urn.rrIES COMPANY 

REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50458; 
D)).89.3; 29 NRC 365 (1989) 

H&G INSPECllON COMPANY, INC. 
ENFORCEMENf; ORDER (Approving Settlement Agreement and Terminating Proceeding); Docket 

No. 30-29319 (ASLBP No. 88·57S-OI-Civp) (EA·87·145) (Material License No. 42-26838-(1); 
AU·89·I, 29 NRC 319 (1989) 

IlllNOiS POWER COMPANY 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50461; 

DD·89·3, 29 NRC 365 (1989) 
IOWA ELECfRIC LimIT & POWER COMPANY 

REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50-331; 
D))'89·3, 29 NRC 365 (1989) 

KERR·McGEE CHEMICAL CORPORATION 
MATERIALS LiCENSE; MEMORANDUM AND ORDER (Ruling on Cootentioos and Staff', Motion to 

Hold Proceeding In Abeyance); Docket No. 40-2061·ML (ASLBP No. 83-495-OI·ML); LBP·89·16, 29 
NRC S08 (1989) 

lDNG ISLAND LiGlITING COMPANY 
OPERATING LiCENSE; MEMORANDUM AND ORDER; Docket No. 50-322·01.-3 (Emergency 

Planning); ALAB·911, 29 NRC 247 (1989) 
OPERATING LiCENSE; ORDER; Docket No. 50-322·01.-5 (EP Exercise); ALAB·912, 29 NRC 265 

(1989) 
OPERATING LiCENSE; MEMORANDUM AND ORDER; Docket No. 50-322-01.-3 (Emergency 

Planning); CU·89·I, 29 NRC 89 (1989) 
OPERATING LiCENSE; DECISION; Docket Nos. 50-322·0I,3, 50-322-0I.-S; CU-89·2, 29 NRC 211 

(1989) 
OPERATING LiCENSE; MEMORANDUM AND ORDER (Ruling oo.Contentioos); Docket 

No. 50-322-OI.-SR (ASLBP No. 89-58I-OI-01.-5R) (EP Exercise); LBP·89·I, 29 NRC 5 (1989) 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50-322; 

D))'89·3, 29 NRC 365 (1989) 
MISSISSIPPI POWER & LimIT COMPANY 

REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. S0416; 
D))'89·3, 29 NRC 365 (1989) 

NEBRASKA PUBLiC POWER DISTRlCf 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50-298; 

D))'89·3, 29 NRC 365 (1989) 
NIAGARA MOHAWK POWER CORPORATION 

REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket Nos. 50-220, 
50410; DD·89·3, 29 NRC 365 (1989) 

NORIlIEAST urn.rrIES 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50-24S; 

D))'89·3, 29 NRC 365 (1989) 
NORTIIERN STATES POWER COMPANY 

REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket No. 50-263; 
DD·89·3, 29 NRC 36S (1989) 

PENNSYLVANIA POWER & LimIT COMPANY 
REQUEST FOR ACllON; DIRECfOR'S DECISION UNDER 10 CF.R. §2.206; Docket Nos. 50-387, 

50-388; D))'89·3, 29 NRC 365 (1989) 
PIffLADELPlIIA ELECfRIC COMPANY 

OPERATING LiCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-3S2·0l .. S0-3S3·0L (ASLBP 
No. 89·587.()3·0I.-R); LBP·89·14, 29 NRC 487 (1989) 
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CASE NAME INDEX 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. §2206; Docket Nos. S0-2n, 
S()'278, S()'3S2; D0-89·3, 29 !I.'RC 36S (1989) 

POWER AUfIIORrrY OF TIm STATE OF NEW YORK 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. §2206; Docket No. S()'333; 

DD·89·3, 29 NRC 36S (1989) 
PRECISION LOGGING & PERroRATING COMPANY 

CML PENAL1Y; ORDER (Approving Settlement Agreement and Terminating Proceeding); Docket 
No. 3()'19498 (ASLBP No. 88-S78"()2-Civp) (fA 87·184) (Materials license No. 3S·1718~02); 
AU·89·2, 29 NRC 322 (1989) 

PUBUC SERVICE COMPANY OF NEW HAMPSHIRE, et at 
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-443·0L-l, S0-444-0L-l 

(Onsite Emergency Planning and Safety Issues); AlAB·909, 29 NRC 1 (1989) 
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-443·0L, S0-444·0L (Offsite 

Emergency Planning); ALAB·910, 29 NRC 9S (1989) 
OPERATING UCENSE; DECISION; Docket Nos. 50-443·0L, S0-444·0L (Offsite Emergency Planning 

Issues); AlAB·91S, 29 NRC 427 (1989) 
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-443·0L, S0-444·0L (Offsite 

Emergency Planning Issues); AlAB·916, 29 NRC 434 (1989); AlAB·917, 29 NRC 465 (1989) 
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-443·0L-l, S0-444-0L-l 

(Onsite Emergency Planning and Safety Issues); ALAB·918, 29 NRC 473 (1989); CU·89·3, 29 NRC 
234 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-443·0L, 50-444-0L (Offsite 
Emergency Planning); CU.89-4, 29 NRC 243 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. 5~3·0L-l, 50-444-0L-l 
(Onsite Emergency Planning and Safety Issues); CU·89·7, 29 NRC 39S (1989); CU·89·8, 29 NRC 
399 (1989) 

OPERATING UCENSE; ORDER; Docket Nos. 50-443.QL-l, S0-444·0L-l (Onsite Emergency Planning 
and Safety Issues); CU·89·9, 29 NRC 423 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER (Review of Quebec Eanhquake); Docket 
Nos. 50-443·0L, S0-444·0L (AS:.BP No. 82-471.02·0L) (Off site Emergency Planning); LBP·89·3, 
29 NRC SI (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER (Denying Motioo to Admit Exercise 
Cootentioo or to Reopen Record); Docket Nos. 50-443.QL-I, S0-444·0L-l (ASUlP 
No. 88·S83-01·0L) (Onsite EP Exercise); LBP·89-4, 29 NRC 62 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER (Ruling 00 Motion for Summary Dispositioo 
of loint Intervenor Cootentions 44A and 44B); Docket Nos. S0-443.QL, S0-444.QL (ASLBP 
No. 82-471"()2·0L) (Offsite Emergency Planning); LBP·89·8, 29 NRC 193 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER (Summary Disposition); Docket 
Nos. 50-443·0L-l, S0-444-0L-l (ASLBP No. 88·8S8·01.QL) (Onsite Emergency Planning and Safety 
Issues); LBP·89·9, 29 NRC 271 (1989) 

OPERATING UCENSE; MEMORANDUM AND ORDER (Ruling 00 Motions by Seacoast 
Anti·Pollution League and Massachusetts Attorney General Cooceming Waiver of Commission 
Financial Qualification Rules); Docket Nos. S0-443·0L, 50-444·0L (ASLBP No. 82-471·02·0L) 
(Off she Emergency Planning); LBP·89·10, 29 NRC 297 (1989) 

OPERATING UCENSE; FINAL INITIAL DECISION; Docket Nos. S0-443.QL-IR2, S0-444·0L-IR2 
(ASLBP No. 88·8S8·01·0L) (Onsite Emergency Planning and Safety Issues - NotiJicatioo); 
LBP·89·17, 29 NRC S19 (1989) 

PUBUC SERVICE ELECTRIC & GAS COMPANY 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. §2206; Docket No. S()'3S4; 

DD·89·3, 29 NRC 365 (1989) 
SACRAMENTO MUNICIPAL UfIUIT DISTRICT 

REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. §2206; Docket No. 5()'312; 
D0-89·2, 29 NRC 337 (1989) 
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CASE NAME INDEX 

TENNESSEE VALLEY AunlORITY 
REQUEST FOR ACTION; DIRECIOR'S DECISION UNDER 10 C.F.R. ,2.206; Docket Nos. 50-259, 

50-260, 50-296; D0-89-3, 29 NRC 365 (1989) 
TEXAS UIlUTIES ELECIRIC COMPANY, et II. 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENr; MEMORANDUM AND 
ORDER; Docket Nos. 50-44S-OL, S0-446-0L, S0-44S-CPA; Cli-89-6, 29 NRC 348 (1989) 

UNIVERSITY OF CAUFORNIA, BERKELEY 
OPERATING UCENSE AMENDMENr; ORDER (Dismissing the Proceeding); Docket No. S0-224-0LA 

(ASLBP No. 87-S74-07-0LA); LBP-89-2, 29 NRC 49 (1989) 
UNIVERSITY OF MISSOURI 

DENIAL OF PE1TI10N FOR RULEMAKING; Docket No. PRM 50-48; DPRM-89-I, 29 NRC 38S 
(1989) 

VERMONT YANKEE NUCLEAR POWER CORPORATION 
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Motion for Reconsideration 

of Severe-Accident Ruling); Docket No. SO-271-0LA (ASLBP No. 87-547-02-LA); LBP-89-6, 29 
NRC 127 (1989) 

OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Dismissing Proceeding); 
Docket No. So-271-0LA-2 (Testing Requirements for ECCS Ind SLC Systems) (ASllJP 
No. 88-567-04-0LA); LBP-89-13, 29 NRC 461 (1989) 

OPERATING UCENSE AMENDMENr; MEMORANDUM AND ORDER (Environmental Contention 
3); Docket No. 50-271-0LA (ASllJP No. 87-S47-02-LA) (Spent Fuel Pool Amendment); LBP-89-18, 
29 NRC S39 (1989) 

REQUEST FOR ACTION; DIRECIOR'S DECISION UNDER 10 c.P.R. ,2.206; Docket No. 50-271; 
D0-89-3, 29 NRC 365 (1989) 

WASHINGTON PUBliC POWER SUPPLY SYSTEM 
REQUEST FOR ACTION; DIRECIOR'S DECISION UNDER 10 c.P.R. §2.206; Docket No. 50-397; 

00-89-3, 29 NRC 365 (1989) 
WOLF CREEK NUCLEAR OPERATING CORPORATION . 

REQUEST FOR ACTION; DIRECIOR'S DECISION UNDER 10 C.P.R_ §2.206; Docket No. 50-482; 
D0-89-4, 29 NRC S45 (1989) 
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LEGAL CITATIONS INDEX 
CASES 

Alabama Power Co. (Joseph 1>L Farley Nuclear Plant, Unit.! 1 and 2), ALAB·182, 7 AEC 210, remanded on 
other grounds, CU·74-12, 7 AEC 203 (1974) 

res judicata applied 10 seismic review issues resolved during construction permit proceeding; LBP·89·3, 
29 NRC 56 (1989) 

Alabama Power Co. (Ioseph M Farley Nuclear Plant, Unit.! 1 and 2), CU·81·27, 14 NRC 795, 797 (1981) 
criteria for determining a stay; ALAB·914, 29 NRC 361 (1989) 
weight given 10 irrepanble injury factor in determining motions for stay; CU·89·8, 29 NRC 408 (1989) 

Alton & S. Ry v. International Ass'n of Machinists, 463 F.2d 872, 878 (D.C. Cit. 1972) 
test for grant of declantory judgment in enforcement proceeding; LBp·89-11, 29 NRC 315 (1989) 

Amoco Production Co. v. Village oC Gambell, 480 U.S. 531 (1987) 
standard for establishing a NEPA violation for purpose of obtaining a stay; CU·89·8, 29 NRC 412 (1989) 

Availability of Funds for Payment of Intervenor Attorney Fees - Nuclear Regulatory Canmission, 62 
Compo Gen. 692 (1983) (B·208637) 

payment of intervenors' expenses with NRC Cunds; LBp·89·ll, 29 NRC 312 (1989) 
Bluefield Water Wodes and Improvement Co. v. Public Service Commission of West Virginia, 269 U.S. 679 

(1923) 
saCety considcntions in nte setting; LBp·89·10, 29 NRC 303 (1989) 

Bob Marshall Alliance v. Hodel, 852 F.ld 1223, 1228·29 (9th Cit. 1988) 
scope of alternatives considered in environmentall$scssment; LBP·89·18, 29 NRC 542 (1989) 

Boston Edison Co. (Pilgrim Nuclear Power Station), ALAB·81, 5 AEC 348 (1972) 
criteria for grant of a stay; CU·89·6, 29 NRC 354 (1989) 

Boston Edison Co. (Pilgrim Nuclear Power Station), ALAB·816, 22 NRC 461, 468 (1985) 
content requirement.! for petitions to reopen a record; LBp·89·3, 29 NRC 59 (1989) 

Boston Edison Co. (Pilgrim Nuclear Power Station), CU·82·16, 16 NRC 44, 45 (1982), aCC'd sub nom. Bellotti 
v. NRC, 725 F.ld 1380 (D.C. Cit. 1983) 

gencric determination of the scope oC licensable activities applicable 10 the entire regulated industry; 
LBp·89·ll,29 NRC 317 (1989) 

Business & PmCessional People for the Public Interest v. NRC, 793 F.2d 1366 (D.C. Cit. 1986) 
payment of intervenors' expenses with NRC funds; LBp·89·ll, 29 NRC 312 (1989) 

Capital Engineering & MFG Co., Inc. v. Weinberger, 695 F. Supp. 36 (D.D.C. 1988) 
effect of lifting oC immediately efCective suspension order on plantlff" challenge 10 the suspension; 

LBP·89·ll, 29 NRC 315 (1989) 
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant), ALAB·837, 23 NRC 525, 536-37 (1986) 

changed circumstances considered in applying res judicata; LBP·89·3, 29 NRC 57 (1989) 
Carolina Power and Light Co. (Shearon narris Nuclear Power Plant), ALAB·837, 23 NRC 525, 54446 (1986) 

litigability of contentions attacking Commission regulations; LBP.89·15, 29 NRC 498 (1989) 
Carolina Power and Light Co. (Shearon narris Nuclear Power Plant),LBP·86-ll, 23 NRC 294, 364·69 (1986) 

siren alert systems, loudness requirement.! for; LBP·89·9, 29 NRC 274 n.S (1989) 
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant, Unit.! 1,2. 3, and 4), ALAB·526, 9 NRC 

122, 124 (1979) 
jurisdiction of licensing board 10 consider motion to reopen; LBP·894, 29 NRC 67 n.5 (1989) 
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Olapman v. U.S. Commodity Futures Trading Canmission, 788 F.ld 408 (71h Cir. 1986) 
ltate and local government responsibilities as intervenors; CU·89-2, 29 NRC 232 (1989) 

Cincinn.tti Gas and Electric Co. (William II. Zimmer Nuclear Power Station, Unit I), ALAB-727, 17 NRC 760, 
772 (1983) 

role conflict in emergency workers; ALAD-9l1, 29 NRC 256 (1989) 
City of New Yom v. U.S. Department of Transportation, 715 F.2d 732, 742 (2d Cir. 1983) 

definition of unused capacity of spent fuel pool as a resource on which there was an unresolved conflict; 
IlJP-89-18, 29 NRC 543 (1989) 

Ceveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 
753-54 (1977) 

burden on proponent of motion for summary disposition; IlJP·89-9, 29 NRC 272 (1989) 
Ceveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 746 

n.8 (1985) 
showing necessary for grant of a stay where irreparable injury i.! not shown; ALAB-914, 29 NRC 361 

(1989) 
Ceveland Electric Illuminating Co. (perry Nuclear Power Pllnt, Units 1 and 2), ALAn-820, 22 NRC 743, 747 

(1985) 
demonstration of irreparable injury; ALAB-914, 29 NRC 361 (1989) 

Ceve1and Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), CU-86-7, 23 NRC 233 (1986), 
aIT'd sub nan. Ohio v. NRC, 814 F.ld 258 (6th Cir. 1987) 

rejection of motion to reopen because of failure to address appropriate standards; ALAB·915, 29 NRC 
432 (1989) 

Ceveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units I and 2), IlJP-81-24, 14 NRC 175, 181 
(1981) 

merits considerations in determining motions to reopen; CU-89-I, 29 NRC 94 n.2 (1989) 
Ccmtmonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CU·86-~, 23 NRC 241, 245 

(1986) 
weight accorded to five factors considered in determining late intervention petitions; LDP-89-4, 29 NRC 

70 (1989) 
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CU-S6-S, 23 NRC 241, 246 

(1986) 
means for demonstrating the a party', participation on late-filed contentions would contribute to 

development of a sound record; IlJP-89-16, 29 NRC 514 (1989) 
timeliness of late· filed contention based on previously unavailable data; ALAn-918, 29 NRC 482 (1989) 

Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), IlJP-85-1I, 21 NRC 609, 
621-24 (1985), rev'd and remanded on other grounds, CU·86-8, 23 NRC 241 (1986) 

litigability in operating license amendment procccdin~ of changes handled as admini.!trative matters; 
IlJP-89-t5, 29 NRC 506 (1989) 

Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units I and 2), IlJP-85-20, 21 NRC 1732, 
1741 (1985), rev'd and remanded on other grounds, CU-86-8, 23 NRC 241 (1986) 

incorporation of massive documents by reference IS basis for contentions; CU-89-3, 29 NRC 241 (1989) 
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAD-678, 15 NRC 1400, 1417 

(1982) 
harm to other parties and the proceeding fran refusal to canply with discovery order; CU·89-2, 29 NRC 

224 (1989) 
Commonweallh Edison Co. (Byron Nuclear Power Station, Units 1 and 2), IlJP-80-30, 12 NRC 683 (1980) 

litigability of contentions attacking Canmission regulations; IlJP-89-15, 29 NRC 498 (1989) 
Commonwealth Edison Co. (Carroll County Site), ALAn·60I, 12 NRC 18,24 (1980) 

limit on issues brought before boards established to hear discrete portions of a licensing proceeding; 
ALAn-916, 29 !I.'RC 438 (1989) 

1-6 



LEGAL CITATIONS INDEX 
CASES 

Commonwealth Edison Co. (Zion Station, Units 1 and 2), AlAB-616, 12 NRC 419, 426 (1980) 
generic determination of the scope of licensable activities applicable to the entire regulated industry; 

lBP-89-11, 29 NRC 317 (1989) 
scope of issues litigable in operating license amendment proceedings; lBP-89-IS, 29 NRC 498 (1989) 

Connectictn Light and Power Co. v. Federal Energy Regulatory Commission, 627 F.2d 467,469-70 
(D.C. CU. 1980) 

effect of settlement of financial issues on mootness of case ehallenging suspension order; lBP-89-II, 29 
NRC 31S (1989) 

Consolidated Edison Co. of New York (Indian Point, Unit 3),lBP-7S-18, 1 NRC 431 (1975) 
low-power operation prior to decision on aU issues; CU-89-S, 29 NRC 416-17 n.l9 (1989) 

Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CU-7S-S, 2 NRC 173, 17S (197S) 
issues litigable in show-cause proceedings; 00-S9-3, 29 NRC 3S3 (19S9); 00-S9-4, 29 NRC SS8 (1989) 
standard for institution of 2.206 proceedings; 00-S9-2, 29 NRC 343 (1989) 

Consumers Power Co. (Midland Plant, Units 1 and 2), AlAB-691, 16 NRC 897 (1982), review declined, 
CU-S3-2, 17 NRC 69 (1983) 

appellate sua sponte review where intervenor's conduct has amounted to a waiver of its appeal rights; 
AlAB-9ll, 29 NRC 250 n.7 (1989) 

Cuomo v. NRC, 772 F.2d 972, 974 (D.c. Cir. 1985) 
showing necessary for grant of a stay where irreparable injury is not shown; AlAB-914, 29 NRC 361 

(1989) 
Cuomo v. NRC, 772 F.2d 972, 974-76 (D.c. CU. 19S5) 

unlikelihood of Ml-powcr operation IS basis for denial of low-power license; CU-89-S, 29 NRC 41S 
(1989) 

Cuomo v_ NRC, 772 F.2d 972, 976 (D.c. CU. 19S5) 
demonstration of irreparable injury; AlAB-914, 29 NRC 361 (1989); CU-89-8, 29 NRC 409 (1989) 

Oairyland Power Cooperative (La Crosse Boiling Water Reactor), AlAB-6IS, 12 NRC SSI, SS2 (1980) 
compliance with seismic and geologic siting criteria; AlAB-9IS, 29 NRC 429 (1989) 

Oairyland Power Cooperative (La Crosse Boiling Water Reactor),lBP-82-SS, 16 NRC SI2, SI9 (1982) 
burden on proponent of motion for summary disposition; lBP-89-9, 29 NRC 272 (1989) 

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), AlAB-707, 16 NRC 1760,1763 (1982) 
scope of appellate review of denial of admission of late-filed contentions; AlAB-918, 29 NRC 482 (1989) 

Duke Power Co. (Catawba Nuclear Station, Units I and 2), AlAB-813, 22 NRC S9, 7S (19SS) 
hearing rights on emergency exercise results; lBP-S9-4, 29 NRC 68 n.S (1989) 

Duke Power Co. (Catawba Nuclear Station, Units I and 2), AlAB-S25, 22 NRC 78S, 790 (1985) 
source of licensing board subject matter jurisdiction; lBP-89-1S, 29 NRC 499 (1989) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-19, 17 NRC 1041 (1983) 
criteria to be addressed for admission of tate-filed contentions; lBP-S9-16, 29 NRC SIO (1989) 

Duke Power Co. (Catawba Nuclear Station, Units land 2), CU-83-19, 17 NRC 1041 (1983) 
timeliness of emergency exercise contention; AlAB-9IS, 29 NRC 480 (1989) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-19, 17 NRC 1041, I04S-47 (1983) 
hearing rights on emergency planning issues; lBP-S9-4, 29 NRC 67 n.8 (1989) 

Duke Power Co. (Catawba Nuclear Station, Units I and 2), CU-83-19, 17 NRC 1041, 1048 (1983) 
timeliness of contentions based on previously unavailable documents; CU-89-S, 29 NRC 414 (1989) 

Duke Power Co. (Cherokee Nuclear Station, Units I, 2, and 3), AlAB-482, 7 NRC 979, 981 n.4 (1978) 
precedential effect ofurueviewed licensing boan! decisions; AlAB-912, 29 NRC 26S (1989) 

Duke Power Co. (Pc:rlcins Nuclear Station, Units 1,2, and 3), AlAB-S9I, 11 NRC 741, 742 (1980) 
right of licensing boan! to determine bounds of its own jurisdiction; lBP-89-4, 29 NRC 67 (1989) 

Duquesne Light Co. (Beaver Valley Power Station, Unit 1),lBP-76-3, 3 NRC 44 (1976) 
low-power operation prior to decision on all issues; CU-S9-S, 29 NRC 416-17 n.19 (1989) 

Duquesne Light Co. v. Barasch, 109 S. CL 609, 102 1.. Ed. 2d 646 (1989) 
safety considerations in rate setting; lBP-89-IO, 29 NRC 303 (1989) 

Ftnal Rule on Emergency Planning, CU-80-40, 12 NRC 636, 638 (1980) 
time requirement for emergency notification; LBP-89-99, 29 NRC 283 (1989) 
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CASES 

Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Unit I), lBP-88·10A, Zl NRC 452, 456-57 
(1988) 

limits m licensing board jurisdiction in spent fuel pool expansion proceedings; lBP-89-15, 29 NRC 500 
(1989) 

FPC v. Hope Natural Gas Co., 320 U.S. 591, 60S (1944) 
safety cmsideratims in nte setting; lBP-89-10, 29 NRC 303 (1989) 

Georgia Power Co. (Vogtle Electric Generating Plant, Units I and 2), AlAB-872, 26 NRC lZl, 136 (1987) 
dismissal of contention that relics m repudiated document for its basis; CU.89-3, 29 NRC 2Al (1989) 

Georgia Power Co. (Vogtle Electric Genenting Plant, Units 1 and 2), AlAD-872, 26 NRC 127, 149-50 (1987) 
test for reopening a record; CU-89-1, 29 NRC 93 (1989) 

GUARD v. NRC, 753 F.2d 1144 (D.C. Cir. 1985) 
litigability of late·filed cmtention on medical services for cmtaminatcd injured individuals; CU-89-1, 29 

NRC 92 n.1 (1989) 
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), AlAD-444, 6 NRC 760 (1977) 

state and local government respatsibilities as intervenors; CU-89-2, 29 NRC 232 (1989) 
Gulf States Utilities Co. (River Bend Station. Units 1 and 2), AlAB-444, 6 NRC 760, 772 (1977) 

litigability of challenges to NUREGs; lBP-89-17, 29 NRC 52A (1989) 
Houston Lighting and Power Co. (Aliens Credc Nuclear Generating Station. Unit I), ALAB-590, 11 NRC 542 

(1980) 
standard for determining need for change in safe shutdown earthquake; lBP-89-3, 29 NRC 57 (1989) 

Houston Lighting and Power Co. (Allens Credc Nuclear Generating Station, Unit I), AlAD-590, 11 NRC 542, 
548-49 (1980) 

showing necessary for establishing weaknesses in emergency response staff tnining; lBP-89-4, 29 lIo'RC 
70 (1989) 

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAD-38I, 5 NRC 582, 591 (1977) 
jurisdictim to reopen • cmstruction permit proceeding at operating license stage; lllP-89-3, 29 NRC 53 

n.6 (1989) 
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), AlAB-637, 13 NRC 367 (1981) 

interlocutory review, standard for; CU-89-2, 29 NRC 228 (1989) 
lones v. Nilgan Frontier Tnnsportation Authority, 836 F.2d 731, 734-36 (2d. Cir. 1987), caL denied, 000 

U.S. 000, 109 S. Ct. 74 (1988) 
state and local government respatsibilities as intervenors; CU-89-2, 29l1o'RC 232 (1989) 

Kansas Gas and Electric Co. (Wolf Credc Generating Station, Unit I), ALAB-279, 1 NRC 559, 576 (1975) 
purpose of specificity requirement for contentions; lBP-89-7, 29 NRC 153 (1989) 

Kansas Gas and Electric Co. (Wolf Credc Generating Station, Unit I), AlAD-462, 7 NRC 320, 338 (1978) 
burden on propatent of motim to reopen; lBP-89-4, 29 NRC 73 (1989) 

Kansas Gas and Electric Co. (Wolf Credc Generating Station. Unit I), AlAB-784, 20 NRC 845 (1984) 
litigability of cootentions attacking Canmission regulations; lllP.89-15, 29 NRC 498 (1989) 

Kansas Gas and Electric Co. (Wolf Credc Generating Station. Unit I), CU-77-1, 5 NRC 1,3-5 (1977) 
declaratory judgment on the availability of awards of attorney's fees in lIo'RC enforcement procccdin~ 

lBp-89-l1,29 NRC 311 (1989) 
LILCO v. County of Suffolk, 628 F. Supp. 654, 665 (E.D.N.Y. 1986) 

unconstiwtional inteIfercnce with a preempted federal area; CU-89-2, 29 NRC 230 (1989) 
LILCO v. Suffolk County, 628 F. Supp. 654, 664-66 (E.D.N.Y. 1986) 

testing of applicant's offsite emergency plan; CU-89-2, 29 NRC 230 n.2S (1989) 
Loog Island Lighting Co. (Shoreham Nuclear Power Station. Unit I), AlAB-743, 18l1o'RC 387, 395-96 (1983) 

weight given on appeal to licensing board's balancing of five factors for admission of late· filed 
cootcntions; AlAB-918, 29 NRC 482 (1989) 

Loog Island Lighting Co. (Shoreham Nuclear Power Station. Unit I), ALAB-902, 28 NRC 423, Commission 
review declined, CU-88-11, 28 NRC 603 (1988) 

effect of ruling by me licensing board m issues pending before another board in the same proceeding; 
ALAB-916, 29 NRC 437 (1989) 
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Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB·903, 28 NRC 499 (1988) 
standard for litigation of emergency exerciJe contentions; CU·89·8, 29 NRC 413 (1989) 

Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB·903, 28 NRC 499, 50S (1988) 
delinitioo of fundamentalllaw in emergency plan; ALAB·918, 29 NRC 485 (1989) 

Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CU·84-9, 19 NRC 1323, 1326 (1984); 
CU·85·12,21 NRC 1587, 1589 (1985) 

unlikelihood of full·power operation IS basis for denial of low·power license; CU·89·8, 29 NRC 418 
(1989) 

Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI·86-11, 23 NRC 577, 581 (1986) 
limits on contentioos addressing emergency exercise deficiencies; ALAB·918, 29 NRC 485 (1989) 

Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBp·82·115, 16 NRC 1923, 1935 (1982) 
dismissal of contentions IS a sanction where prior finding of default Ind unctions were not effective; 

CLI·89·2, 29 NRC 222 (1989) 
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), LBP·82·115, 16 NRC 1923, 1935·36 

(1982), aff'd, ALAB·788, 20 NRC 1102 (1984) 
dismissal of contentions as sanctioo for failure to comply with diJcovcry order; CU·89·2, 29 NRC 225 

(1989) 
LouiJianl Power and Light Co. (Waterford Steam Electric Statioo, Unit 3), ALAB·753, 18 NRC 1321, 1324 

(1983) 
specificity required of material supporting motioos to reopen; CLI·89·1, 29 NRC 94 (1989) 

Louisiana Power and Light Co. (Waterford Steam Electric Statioo, Unit 3), CU·86-1, 23 NRC 1 (1986) 
board authority to seeIc additional information before ruling 00 motioos to reopen; ALAB·915, 29 NRC 

432 (1989) 
Louisiana Power Ind Light Co. (Waterford Steam Electric Statioo, Unit 3), CU·86-1, 23 NRC 1,6 n.2 (1986) 

newspaper reports as evidentiary support for motion to reopen; LBp·89-3, 29 NRC 57 n.15 (1989) 
LouiJiana Power and Light Co. (Waterford Steam Electric Statioo, Unit 3), LBP·81-48, 14 NRC 877, 883 

(1981) 
showing necessary to prevail on summary diJposition motion; LBP·89·9, 29 NRC 273 (1989) 

Massachusetts v. United States, 856 F.2d 378 (1st Cir. 1988) 
rebuttal of realism principle; CU·89·2, 29 NRC 218 (1989) 
utility.sponsored offsitc emergency plans IS basis for full.power openting license; CLI·89·8, 29 NRC 417 

(1989) 
Massachusetts v. Watt, 716 F.2d 946, 952 (Ist Cir. 1983) 

10w.power opention IS mq,arable injury for l""pOSC of obtaining I .tay; CU·89·8, 29 NRC 409, 410 
(I 989) 

Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit I), ALAB·698, 16 NRC 1290, 1298·99 
(1982) 

litigability of challenges to NUREGs; LBP·89·17, 29 NRC 524 (1989) 
weight accorded to FEMA findings; LBP·89·1, 29 NRC 19 n.45 (1989) 

Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit 1), ALAB·772, 19 NRC 1193, 1247 (1984), 
rev'd in part 00 other grounds, CU·85·2, 21 NRC 282 (1985) 

pleading standards for pro se intervenors; ALAB·915, 29 NRC 433 (1989) 
Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit I), CLI·84·17, 20 NRC 801, 803 n.3 (1984) 

criteria for grant of a stay; CU·89·6, 29 NRC 354 (1989) 
Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit I), CLI·84·17, 20 NRC 801, 804 (1984) 

weight given to im:panble injury factor in determining motion for stay; ALAB·914, 29 NRC 361 (1989); 
CLI·89·8, 29 NRC 408 (1989) 

Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit I), CU·85·2, 21 NRC 282, 311 (1985) 
criteria to be addressed by motions to reopen; ALAB·915, 29 NRC 432 (1989) 

Metropolitan Edisoo Co. (Three Mile Island Nuclear Station, Unit I), CU·85·7, 21 NRC 1104,1106 (1985) 
board authority to conduct explontory hearing on motion to reopen; ALAB·915, 29 NRC 433 (1989) 
specificity required ofm.terial supporting motions to reopen; CU·89·1, 29 NRC 94 (1989) 
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Mississippi Power and light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·130, 6 AEC 423, 426 
(1973) 

support required for contentions at admission stage; LDP·89·15, 29 NRC 498 (1989) 
Mississippi Power and light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·704, 16 NRC 1725, 1730 

(1982) 
means for intervenors to address thin! criterion for admission of late-filed contentions; ALAn·918, 29 

NRC 484 (1989) 
Mississippi Power and light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB.704, 16 NRC 1725, 1730 

(1982) 
showing necessary on other factors absent showing of good cause for late filing; LDP·89-4, 29 NRC 70 

(1989) 
Monroe County Conservation Society, Inc. v. Volpe, 472 F.2d 693, 697·98 (2d Cir. 1972) 

litigability of deficiencies in preliminary ElS; LDP·89·7, 29 !'.'RC 141 (1989) 
National Hockey League v. Metropolitan Hockey Cub, Inc., 4Z7 U.S. 639, 642-43 (1976) 

state and local government responsibilities as intervenors; CU·89·2, 29 NRC 232 (1989) 
New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87,93 (lst Cir. 1978) 

level of proof required for reasonable assurance of applicant's financial qualifications; CU·89·3, 29 NRC 
239 (1989) 

North Carolina v. Hudson, 665 F. Supp. 428, 447 (E.O.N.C. 1987) 
scope of alternatives considered in environmental assessment; LDP·89·18, 29 !'.'RC 542 (1989) 

Northern Indiana Publie Service Co. (Bailly Generating Station, Nuclcar·l), ALAB·224, 8 AEC 244, 251 
(1974) 

appropriate means for avoiding discovery; CU·89·2, 29 NRC 225 (1989) 
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear·l), ALAB·619, 12 NRC 558, 565 

(1980) 
limit on issues brought before boards established to hear discrete portions of a licensing proceeding; 

ALAn·916, 29 NRC 438 (1989) 
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear·l), CU·78·7, 'I NRC 429, 432·33 

(1978) 
authority of NRC Director to rely on information fran other agencies in making a decision; 00·89·1, 29 

NRC 331 (1989) 
Northern States Power Co. (Monticello Nuclear Generating Plant, Unit I), ALAB·611, 12 NRC 301 (1980) 

appellate sua sponte review, standard for, ALAB·91I, 29 NRC 250 (1989) 
Northern States Power Co. (Monticello Nuclear Generating Plant, Unit I), CU·72.31, 5 AEC 25, 26 (1972) 

rule waiver, stannard for grant of; Cll·89·3, 29 NRC 239 (1989); LDP·89·10, 29 NRC 300 (1989) 
Northern States Power Co. (prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB·I07, 6 AEC 188, 

192, reconsideration denied, ALAn·ll0, 6AEC 247, aIf'd, CLI·73·12, 6AEC 241 (1973) 
discovery used to assist in the framing of contentions, proocription against; LBP·89·3, 29 NRC 58 (1989) 

Nuclear r'llel Services, Inc. (West Valley Reprocessing Plant), CLI·75-4, I NRC Z73, Z75 (1975) 
board discn:tion in applying five·factor test to late· filed contentions; ALAB·918, 29 NRC 481 (1989) 
showing necessary on other factors absent good cause for late filing of contentions; LBP·89-4, 29 NRC 70 

(1989) 
Offshore Power Systems (Manufacturing license for Floating Nuclear Power Plants), ALAB-689, 16 NRC 887, 

891 n.8 (1982) 
right of parties to address finding by appeal board of need for corrective action; ALAB·9Il, 29 NRC 263 

n.95 (1989) 
Opinion of the Justices, 302 Mass. 60s, 615·19 (1939), 19 N.E.2d 807, 814-15 

definition of administrative authority; LBP·89·8, 29 NRC 199 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant), ALAB·728, 17 !'.'RC 777,807, review 

declined, CLI·83·32, 18 NRC 1309 (1983) 
challenges to FEMA review process in emergency exercise proceeding; LDP·89·1, 29 NRC 19 (1989) 
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Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAn-S98, II NRC 876, 
879 (1980) 

criteria to be addressed by motions to reopen; ALAB-9IS, 29 NRC 432 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), AlAB-6S3, 16 NRC 55, 72 

(1981) 
definition of prima racie showing for waiver of regulations; ll1P-89-IO, 29 NRC 300 (1989) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAn-763, 19 NRC 571, 
577 (1984), review declined, CLI-84-14, 20 NRC 285 (1984) 

board responsibility in determining whether license amendment granted by NRC Staff should remain in 
effect; ll1P-89-12. 29 NRC 443 (1989) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), AlAB-775, 19 NRC 1361, 
1366 (1984), aff'd sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cit. 1984), 
aff'd on reh'g en bane, 789 F.2d 26 (1986), cert. denied, 479 U.S. 923 (1986) 

specificity required of materi&1 supporting motions to reopen; CU-89-I, 29 NRC 93 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), AlAB-77S, 19 NRC 1361, 

1367 n.18 (1984) 
support required for motions to reopen; ll1P-89-4, 29 NRC 74 (1989) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), AlAB-880, 26 NRC 449 
(1987) 

litigability of severe-accident contentions; ll1P-89-6, 29 NRC 132 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2). CLI-84-12. 20 NRC 

249 (1984), aff'd sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.ld 1287, 1305-09 
(D.C. Cit. 1984), aff'd en bane, 789 F.ld 26 (D.C. Cit. 1986) 

earthquake effects on emergency planning, need for consideration of; ll1P-89-3, 29 NRC 54 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2). CLI-85-14, 22 NRC 177. 

180 (1985) 
exposure to radioactive effluents from normal plant operations IS irreparable injury for purpose of 

obtaining a stay; AIAB-914. 29 NRC 362 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-86-12. 24 NRC t.4 

(1986), rev'd in part on other grounds. San Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th 
Cit. 1986) 

appeals of Staff no significant hazards consideration determination; IllP-89-15. 29 NRC 500 (1989) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ll1P-87-24. 26 NRC 159. 

167 (1987) 
admissibility of timely filed severe-accident contention; ll1P-89-6. 29 NRC 132 n.ll (1989) 

Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit I), IllP-77-4S, 6 lIo'RC 159, 163 (1977) 
summary disposition, standard for grant of; ll1P-89-9. 29 lIo'RC Z73 n.4 (1989) 

Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681. 706-07 
(1985), review declined. CU-86-5. 23 lIo'RC 125 (1986) 

record of decision on operating license amendment proceeding; ll1P-89-7. 29 lIo'RC 190 (1989) 
Phil.delphia Electric Co. (Limerick Generating Station, Units I and 2), ALAB-828, 23 NRC 13, 2(}'21 (1986) 

scope of appellate review of denial of admission of late-filed contentions; ALAB-918. 29 NRC 482 (1989) 
Philadelphia Electric Co. (Peach Bouom Atomic Power Station, Units 2 and 3), ALAn-216, 8 AEC 13. 20 

(1974) 
admissibility of contentions decided on a caso-by-case basis; ll1P-89-15, 29 NRC 498 (1989) 

Portland General Electric Co. (Trojan Nuclear Plant), ALAB-S34. 9 NRC 287. 289 n.6 (1979) 
limit on issues brought before boards established to hear discrete portions of a licensing proceeding; 

ALAn-916, 29 NRC 438 (1989) 
jurisdictioo of licensing board to consider motioo to reopen; ll1P-89-4. 29 NRC 67 n5 (1989) 

Portland General Electric Co. (Trojan Nuclear Plant), ALAB-796, 21 lIo'RC 4 (1985) 
appellate sua sponte review where parties have agreed to a stipulated settlement; ALAB-91I. 29 lIo'RC 250 

(1989) 
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Portland General Electric Co. (frojan Nuclear Plant), LDP-7840, 8 NRC 717, 745 (1978), arr'd, ALAB-534, 9 
NRC 287 (1979) 

litigability of issues coruidered in an earlier proceeding; LDP-89-15, 29 NRC 498 (1989) 
Power Authority or the State or New Yorlc (Greene County Nuclear Power Plant, Unit I), LDP-7745, 6 NRC 

159, 163 (1977) 
summary dispositi£ll, rtandard for grant of; LDP-89-9, 29 NRC 273 (1989) 

Public Service Co. or Indiana (Marble lIiIl Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 
170-71 (1976) 

limit on issues brought before boards ertablished to hear discrete portioru or a licensing proceeding; 
ALAB-916, 29 NRC 438 (1989) 

scope of issues litigable in operating license amendment proceeding; LDP-89-15, 29 NRC 498 (1989) 
Public Service Co. or Indiana (Marble llill Nuclear Generating Station, Units 1 and 2), ALAB405, 5 NRC 

1190,1192 (1977) 
standard for grant of discreti£llary interlocutory review; ALAB-916, 29 NRC 437 (1989) 

Public Service Co. or New Hampshire (Seabrook Stati£ll, Units 1 and 2), ALAB-27I, I NRC 478 (1975) 
interlocutory review, rtandard for; CLI·89-2, 29 NRC 228 (1989) 

Public Service Co. or New lIampshire (Seabrook Stati£ll, Units 1 and 2), ALAB·27I, 1 NRC 478, 482·83 
(1975) 

interlocutory review of oral ruling expunging, for lack or jurisdiction, part of a previously admitted 
C£IltentiOn, grant of request for; ALAB-916, 29 NRC 436 (1989) 

referral or motion for directed certilicati£ll to the Commission; ALAB·910, 29 NRC 96 (1989) 
Publie Service Co. or New Hampshire (Seabrook Stati£ll, Units 1 and 2), ALAB·838, 23 NRC 585, 592 (1986) 

exception to proscription against interlocutory appeals; LDP-89-1, 29 NRC 9 (1989) 
Public Service Co. or New Uampshire (Seabrook Stati£ll, Units 1 and 2), ALAB-864, 25 NRC 417, 420-21 
~~ . 

showing necesSlry to demonstrate lack of fundamental fairness in scheduling decision; CLI-89-4, 29 NRC 
244 (1989) 

Public Service Co. or New Hampshire (Seabrook Stati£ll, Units 1 and 2), ALAB-875, 26 NRC 251, 260-61 
(1987) 

litiglbility of challenges to NUREGs; LDP-89-17, 29 NRC 527 (1989) 
Public Service Co. or New Hampshire (Seabrook Station, Units 1 and 2), ALAB-889, 27 NRC 265, 269 (1988) 

showing necessary to demonstrate lack or fundamental fairness in scheduling decision; CLI·89-4, 29 NRC 
244 (1989) 

Public Service Co. or New Hampshire (Seabrook Station, Units 1 and 2), ALAB·894, 27 NRC 632, 636 (1988) 
test of finality for appeal purposes; ALAB-917, 29 NRC 468 (1989) 

Public Service Co. or New Hampshire (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7,11 (1988) 
referral or requests for waiver of regulation where prima facie showing is made to the Commission; 

LDP-89-IO,29 NRC 300 (1989) 
Public Service Co. or New Uampshire (Seabrook Stati£ll, Units 1 and 2), ALAB-895, 28 NRC 7, 16 (1988) 

rule waiver, .tandard for grant of; CU·89-3, 29 NRC 239 (1989) 
Public Service Co. of New Hampshire (Seabrook Stati£ll, Units I and 2), ALAB·895, 28 NRC 7,17 (1988) 

showing required for grant of waiver of financial qualifications rule; LDp·89-1 0, 29 NRC 303 (1989) 
Public Service Co. or New Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 n.ll 

(1988) 
proscription against changes in focus of a contention as litigation progresses; LDP·89-7, 29 NRC 153 

(1989) 
Public Service Co. or New Hampshire (Seabrook Station, Units 1 and 2), CU-77-8, S NRC 503, S22 (1977), 

aff'd sub nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87,95 (1st Cir. 1978) 
litigability or deficiencies in prcliminary ElS; LDP-89-7, 29 NRC 141 (1989) 

Sacramento Municipal Utility District (Rancho Scco Nuclear Generating Station), ALAB-655, 14 NRC 799, 803 
(1981) 

appellate sua .ponte review, mndard for; ALAB-91I, 29 NRC 250 (1989) 
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San Luis Obispo Mothers for Peace v. NRC. 751 F.2d 1287 (D.C. CU. 1984). aff'd en banc (on other grounds). 
789 F.2d 26. cen. denied. 000 U.S. 000. 93 1.. Ed. 2d 302 (1986) 

severe-accident conside",tions for operoting license amendments; LBp·89·6. 29 lI.'RC 133 (1989) 
Seacoast Anti·Pollution League of New Hampshire v. NRC. 690 F.2d 1025.1028 (D.c. Cir. 1982) 

standing conferred by mOlion for late intervention; CU·89·6. 29 NRC 354 n.5 (1989) 
SEC v. Sloan. 436 U.S. 103.109·10 (1978) 

test for g",nt of declmtory judgment in enforcement proceeding; LBP·89·11. 29 lI.'RC 315. 316 (1989) 
Sequoyah Fuels Corp. (UF 6 Production Facility). CU·86-19. 24 NRC 508. 512 n.2 (1986) 

generic determination of the scope of licensable activities applicable to the entire regulated industry; 
lllP·89·11.29 NRC 317 (1989) 

Southern California Edison Co. (San Onofre Nuclear Genenting Station. Units 2 and 3). CU·8l·33. 14 NRC 
1091 (1981) 

earthquake effects on emergency planning. need for considention of; lllp·89·3. 29 NRC 54 (1989) 
Southern Pacific Terminal Co. v.lnterstate Commerce Commission. 219 U.S. 498. 515 (1911) 

exception permitting review where there WlS injury that WlS capable of repetition. yet evading review; 
lllP·89·11. 29 NRC 314 (1989) 

Statement of Policy on Conduct of Licensing Proceedings, CU·81-8. 13 NRC 452, 454 (1981) 
factors to consider in deciding what sanctions to impose; CU-89-2, 29 NRC 223 (1989) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 and 2). lllP·76-10. 3 NRC 209. 216 (1976) 
inco!pO",tion of massive documents by reference as basis for contentions; CU-89-3, 29 NRC 241 (1989) 

Texas Utilities Electric Co. (Comanche Peak Steam Electric Station. Unit 1). ALAB-868. 25 NRC 912. 922 
(1987) 

scope of appellate review of denial of admiMion of late·filed contentions; ALAB-918. 29 NRC 482 (1989) 
Texas Utilities Electric Co. (Comanche Peak Steam Electrie Station. Unit 1). ALAB·868, 25 NRC 912. 930 

(1987) 
purpose of specificity requirement for contentions; lllP-89·7. 29 lI.'RC 153 (1989) 
stages of agency considention of environmental issues; lllP·89·7. 29 NRC 142 (1989) 

Toledo Edison Co. (Davis.Besse Nuclear Power Station), ALAB·300. 2 NRC 752, 758 (1975) 
appealability of swnmary disposition of contentions; ALAB·909. 29 NRC 2 (1989) 
test of finality for appeal purposes; ALAB·917. 29 NRC 468 (1989) 

Union of Concerned Scientists v. lI.'RC. 735 F.2d 1437 (D.c. CU. 1984) 
weight accorded to FEMA findings on emergency preparedness; lllP.89·1. 29 NRC 8 (1989) 

Union of Concerned Scientists v. lI.'RC. 735 F.2d 1437 (D.c. CU. 1984). cert. denied. 469 U.S. 1132 (1985) 
litigability of emergency exercise contentions; ALAD·918. 29 NRC 481 n.21 (1989) 

Union of Concerned Scientists v. NRC. 735 F.2d 1437.1443-44 (D.c. Cir. 1984) 
legal authority for admission requirements for late· filed contentions and motions to reopen; lllp·89-4. 29 

NRC 68 n.8. 72 n.18 (1989) 
United States v. Chemical Foundation. Inc .• 272 U.S. 1. 14-15 (1926) 

presumption of regularity in NRC execution of its obligations; lllP-89-4. 29 NRC 73 (1989) 
Van Abbema v. r'Ornell. 807 F.2d 633. 642 (7th Cir. 1986) 

scope of alternatives considered in environmentalasscssment; lllP·89·18. 29 NRC 542 (1989) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station). ALAB·138. 6 AEC 520, 

523·24 (1973) 
standard for licensing board considention of issues sought to be litigated under mOlion to reopen; 

lllP·89-4. 29 NRC 73 (1989) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station). ALAB·179. 7 AEC 174 

(1974) 
litigability of challenges to lI.'UREGs; lllP·89·17. 29 NRC 524. 527 (1989) 

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station). ALAB·869. 26 NRC 13. 
25·27 (1987) 

appellate review of rulings admitting contentions; lllP-89·1. 29 lI.'RC 9 n.14 (1989) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station). lllP·87·17. 25 lI.'RC 838. 844 

(1987) 
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limits on licensing board jurisdiction in spent fuel pool expansion proceedings; LBP·89·1S, 29 NRC SOO 
(1989) 

Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 43S U.S. S19, SS3·S4 
(1978) 

purpose of specificity requirement for contentions; LBP·89·7, 29 NRC IS3 (1989) 
substance required of claims of error for purpose of obtaining a stay in absence of showing of irreparable 

harm; ALAD·914, 29 NRC 363 (1989) 
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-49I, 8 NRC 245 (1978) 

appellate sua sponte review of uncontested proceedings; ALAB·913, 29 NRC 268 (1989) 
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB·S55, 10 NRC 23, 26 

(1979); expert witncss's responsibility to provide foundations for his or her conclusions; LBP·89·7, 29 NRC 
171 (1989) 

Virginia Electric and Power Co. (North Anna Power Station, Units I and 2), ALAB·S84, 11 NRC 451, 458 n.14 
(1980) 

definition of unused capacity of spent fuel pool as a resource on which there WlS an unresolved conflict; 
LBP·89·18, 29 NRC S43 (1989) 

Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.c. Cir. 1958) 
criteria for grant of a stay; CIl·89·6, 29 NRC 354 (1989) 

Washington Public Power Supply System (Hanford No.2 Nuclear Power Plant), ALAB.113, 6 AEC 251 (1973) 
appellate sua sponte review ofuncontcsted proceedings; ALAB·913, 29 NRC 268 (1989) 

Washington Public Power Supply System (WPPSS Nuclear Project No.2), ALAB·S71, 10 NRC 687,692 
(1979) 

appellate sua sponte review, standard for; ALAB·911, 29 NRC 250 (1989) 
Washington Public Power Supply System (WPPSS Nuclear Project No.2), 00-84-7,19 NRC 899, 923 (1984) 

issues litigable in show~ause proceedings; 00-89·3,29 NRC 383 (1989) 
standard for institution of 2.206 proceedings; 00-89·2, 29 !I.'RC 343 (1989) 

Washington Public Power Supply System (WPPSS Nuclear Project No. 2), 00-84-7, 19 NRC 899, 924 (1984) 
issues litigable under 10 C.F.R. 2.202; 00-89-4,29 NRC S58 (1989) 

Washington Public Power Supply System (WPPSS Nuclear Project No. 3), AlAB·747, 18 NRC 1167, 1171 
(1983) 

scope of appellate review of denial of admission of late·fiIed contentions; ALAB·918, 29 NRC 482 (1989) 
Washington Public Power Supply System (WPPSS Nuclear Project No.3), ALAB·747, 18 NRC 1167, 1176 

(1983) 
comparability ofsections 2.734 and 2.206 in ability to litigate issues; LBP·89-4, 29 NRC 72 n.I8 (1989) 

Washington Public Power Supply System (WPPSS Nuclear Project Nos. 3 and 5), LBP·77·15, 5 NRC 643, 
644-45 (1977) 

construction activities prior to issuance of a limited authorization; LBP·89·11, 29 NRC 314 n.I4 (1989) 
Weinstein v. Bradford, 423 U.S. 147, 149 (1975) 

test for grant of declaratoty judgment in enforcement proceeding; LBP·89·11, 29 NRC 315 (1989) 
Westinghouse Electric Corp. (Exports to the Philippines), CIl·8()'14, 11 NRC 631, 662 (1980) 

weight given to irreparable injUl}' factor in determining motions for stay; CU·89·8, 29 NRC 408 (1989) 
Wisconsin Gas Co. v. Federal Energy Regulatoty Commission, 758 F.2d 669, 674 (D.C. Cir. 1985) 

standard for establishing irreparable harm; CIl·89·8, 29 NRC 409 (1989) 
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purpose of notice of violation; 00-894, 29 NRC 551 (1989) 
10 C.F.R. 2.4(n) 

definitioo of cootestcd proceeding; UlP-89-5, 29 NRC 103 (1989) 
10 C.F.R. 2.104(c)(4) 

financial qualifications of c1cc:tric utilities, Iitigability of; UlP-89-IO, 29 NRC 298, 301 (1989) 
10 C.F.R. 2.105 

applicability of significant hazards considcratioo to testing facilities; OPRM-89-I, 29 NRC 392 (1989) 
10 C.F.R. 2.107(a) 

proccdute for withdnwal of IiCtruC application; CU-89-8, 29 NRC 416 n.18 (1989) 
10 C.F.R. 2.202 

issues appropriately niscd under; 00-89-3, 29 NRC 383 (1989) 
10 C.F.R. 2.202(f) 

challenge to constitutiooality of immediately effective orders; UlP-89-l1, 29 NRC 314, 316 (1989) 
10 C.F.R. 2.203 

licensing board obligatioo to review seulement agreements; AU-89-I, 29 NRC 319 (1989); AU-89-2. 
29 NRC 322 (1989) 

10 C.F.R. 2.206 
adequacy of Iicenscc's voluntalY prognm for handling employee coocerns; 00-894, 29 NRC 546-58 

(1989) 
applicability to request to modify seismic criteria for an operating license; UlP-89-3, 29 NRC 53 

(1989) 
denial of petitioo alleging excessive ndioactive releases in crfluents, pressurizer embrittlement. pipe wall 

thinning, loss of telctor control, and illegal drug use; 00-89-2, 29 NRC 33743 (1989) 
forum for cxpteSSing dissatisfaction with NRC Staff rcsolutioo of post-licensing concerns; CU-89-6, 29 

NRC 355 n.7 (1989) 
petitioo for enforcement action on retaliatory discrimination issue; 00-89-1, 29 NRC 326-36 (1989) 
review of findings under; UlP-89-15, 29 NRC 506 (1989) 
thcrmal-hydnuIic instability manifested in power oscillation It LaSalle Unit 2; 00-89-3, 29 NRC 

369-84 (1989) 
10 C.F.R. 2.704 

authority of chief administntive judge of the licensing board panel to establish boards to hear dis=te 
portioos of a licensing proceeding; ALAB-916, 29 NRC 438 (1989) 

10 C.F.R. 2.710 
receipt of service by mail; UlP-89-6, 29 NRC 130 (1989) 

10 C.F.R. 2.714 
applicability to motioos to reopen; ALAB-915, 29 NRC 429 n.2 (1989) 
basis and specilicity requitements for emergency exercise contcntioos; UlP-89-I, 29 NRC 41 (1989) 
deadline for filing cootcntions; UlP-894, 29 NRC 67 n.8 (1989) 
five-factor test for admission of late-filed eootcntions; UlP-894, 29 NRC 67 n.8 (1989) 
good cause for late intervention; CU-89-6, 29 NRC 355 (1989) 
reopening a record 00 safely issues; UlP-89-IO, 29 NRC 297 (1989) 
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10 C.F.R. 2714(a) 
balancing of late-filing criteria for amendment of contention: LDP-89-6, 29 NRC 131 (1989) 
criteria for judging late-file<! intervention petitions: LDP-89-3, 29 NRC 52, 53 (1989) 
weighing of five factors for admission of lato-fiIe<! contentions: LDP-89-16, 29 NRC 512, 515 (1989) 

10 c.P.R. 2714(a)(I) 
application of five-factor test for admission of late-file<! emergency exercise contentions: AlAD-918, 29 

NRC 479·81 (1989): LDP-89-I, 29 NRC 8 (1989) 
five·factor test for admission of late-file<! contentions; CLI·89-I, 29 NRC 91, 92, 93 (1989) 
good cause showing required for admission late-file<! contentions: LDP-89-4, 29 NRC 67 n.8 (1989) 

10 c.P.R. 2714(a)(I)(i) 
good cause for late filing of contentions base<! on previously unavailable documents; LDP-89-16, 29 

NRC 511 (1989) 
10 c.P.R. 2714(a)(I)(i)-(v) 

criteria to be addrcsse<! for admission of late-file<! contentions: LDP-89-16, 29 NRC 510 (1989) 
five-factor test for late intervention, failure of petitioner to address: CLI-89-6, 29 NRC 352, 353 (1989) 

10 C.F.R. 2714(a)(I)(ili) 
balancing of petitioner" ability to contribute to sound record against lack of good cause for late filing; 

CU-89-6, 29 NRC 355 n.6 (1989) 
10 c.P.R. 2714(b) 

contention requirement for intervention; LDP-89-3, 29 NRC 53 (1989) 
late filing of emergency exercise contentions: AlAD·918, 29 IIo'RC 479 (1989) 
specificity required of emergency exercise contentions; LDP-89-1, 29 NRC 23 (1989) 
specificity required of material supporting motions to reopen: CU-89-I, 29 NRC 93 (1989) 
timeliness of emergency exercise contention: AlAD·918, 29 NRC 480 (1989) 
weight accorde<! to Staff opinion of specificity of contentions; LDP-89-16, 29 NRC 513 (1989) 

10 c.P.R. 2714(b)(2) 
basis and specificity requirements for admission of contentions: LDP-89-15, 29 NRC 498 (1989) 

10 c.P.R. 2714. 
appealability of denials of motions to reopen; LDp·89·3, 29 NRC 60 (1989) 
appealability of orders denying admission of contentions: LDP-89-I, 29 NRC 9 n.12 (1989) 

10 c.P.R. 2715(d) 
consideration of late· file<! request for limite<! intervention in Commission review of dispute<! settlement 

agreement; CLI.89-6, 29 NRC 353 (1989) 
10 c.P.R. 2717(a) 

jurisdiction to reopen a construction permit procce<ling at operating license stage: LDP-89-3, 29 NRC 
53 n.6 (1989) 

10 c.P.R. 2718 
declaratory judgment on the availability of awards of auorney's fees in NRC enforeement procce<lings: 

LDP-89-11, 29 NRC 311 (1989) 
10 C.P.R. 2718(i) 

certification of ruling admitting severe-accident contention to the appeal board: LDP·89-6, 29 NRC 135 
(1989) 

interlocutory review of oral ruling expunging, for lack of jurisdiction, part of a previously admiue<l 
contention, grant of request for; AlAD·916, 29 NRC 436 (1989) 

interlocutory review, standard for; CLI-89·2, 29 NRC 227 (1989) 
referral of motion for dirccte<! certification to the Commission; AlAD-910, 29 IIo'RC 96 (1989) 

10 c.P.R. 2718(i) and (m) 
certification of ruling because of time constraints on litigation of emergency exercise contentions; 

LDP-89-I,29 NRC 9 (1989) 
10 c.P.R. 2721 

authority of chief administrative judge of the licensing board panel to establish boards to hear discrete 
portions of a licensing procce<ling: AlAD-916, 29 NRC 438 (1989) 
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affidaviu of experts in support of applicanu' response to motion to reopen; AlAB-918. 29 NRC 478 
n.ll (1989) . 

replies to answcn to motions; CU·89-6. 29 NRC 353 n.2 (1989) 
right of petitioner to file a rebunal; LDP·89·3. 29 NRC 52 n.3 (1989) 

10 C.F.R. 2. 730(f) 
appealability of denial of motion to admit contentions; AlAB·918. 29 NRC 476 (1989) 
proscription against interlocutory appeals; ALAB-916. 29 NRC 436 (1989) 
referral of ruling on severe-accident contention to the appeal board; LDP-89-6. 29 NRC 135 (1989) 

10 C.F.R. 2.734 
legal authority for admission requiremenu for motions to reopen; LDP·89-4. 29 NRC 68 n.8 (1989) 
reopening a record to accept a late-filed contention; LDP-89-10. 29 NRC 297 (1989) 
responses to motions to reopen; ALAB-918. 29 NRC 479 (1989) 
showing necessary to reopen a record; LDP-89-4, 29 NRC 71 n.17. 72 n.18 (1989) 
standard for grant of motion to reopen; ALAB-915. 29 NRC 431 (1989); CU-89-1. 29 NRC 91. 93 

(1989); LBP-89-3. 29 NRC 53 (1989) 
10 C.F.R. 2. 734(a) 

issues appropriate in motions to reopen; ALAB-915. 29 NRC 429. 431 (1989) 
10 C.F.R. 2.734(a)(1)-(3) 

test for reopening a record; CU-89-1. 29 NRC 93 (1989) 
10 C.F.R. 2.734(a). (d) 

criteria applied to reopening motion raising a contention not previously in controversy; ALAB·918. 29 
NRC 480 (1989) 

10 C.F.R. 2.734(b) 
affidavit requirement for motions to reopen; ALAB·915, 29 NRC 431. 432 (1989); CU·89·1. 29 NRC 

93·94 (1989); LDp·89·3. 29 NRC 53 (1989) 
10 C.F.R. 2.734(d) 

circumstances appropriate for reopening a record; AlAB·915. 29 NRC 431 n.15 (1989) 
10 C.F.R. 2.740 

amendment of prior discovery responses. intervenor responsibility for; CU·89·2. 29 NRC 221. 226 
(1989) 

10 C.F.R. 2.743(i) 
official notice of adjudicative faeu. standard for; ALAB·911. 29 NRC 253 n.26 (1989) 

10 C.F.R. 2.749 
burden on opponent of summary disposition motion; LBP·89·8. 29 NRC 206-07 (1989) 
summary disposition of legal delegation issue, motion for; LBp·89·8, 29 NRC 193 (1989) 
summary disposition. legal standard for; LBP-89·9. 29 NRC Z72 (1989) 

10 C.F.R. 2.749(c) 
burden on opponent of summary disposition motion; LBP·89·16, 29 NRC 516 (1989) 

10 C.F.R. 2.749(d) 
burden on proponent of motion for summary disposition; LBP.89·9, 29 NRC Z72 (1989) 
summary disposition. standard for grant of; LBP·89·9. 29 NRC Z73 n.4 (1989) 

10 C.F.R. 2.752(a) 
prchcaring conferences on operating license amendment cases. absence of; LBP·89·7. 29 NRC 190 

(1989) 
10 C.F.R. 2.758 

challenge to regulation permining low·power operation prior to resolution of emergency planning issues; 
CU·89·8. 29 NRC 417 (1989) 

forum for challenging Canmission regulations; CU·89·8. 29 NRC 416 (1989) 
incorporation of massive documenu by reference IS basis for contentions; CU·89·3. 29 NRC 240 

(1989) 
litigability of contentions attacking Commission regulations; LBP·89·15. 29 NRC 498, 502·03 (1989) 
standard for Canmission waiver of rules; CU·89·8. 29 NRC 415 (1989) 
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waiver of public utilities exemptioo from financial qualifications requirement; LBP-89-10, 29 NRC 298, 
303 (1989) 

10 C-F.R_ 2.758(1) 
challenges to Commissioo regulatioos, proseriptioo Igainst; LBP-89-10, 29 NRC 299 (1989); LBP-89-11, 

29 NRC 317 (1989) 
10 C-F.R_ 27S8(b) 

delinitioo of "special circumstances" necessary for waiver of Commissioo regulations; LBP-89-10, 29 
NRC 300 (1989) 

exception 10 proscription against challenges to Commissioo regulatioos; LBP-89-10, 29 NRC 299 (1989) 
rationale for waiver of rule; LBP-89-10, 29 NRC 301 (1989) 

10 C-F.R_ 2.7S8(c) 
showing necessary for waiver of regulatioos; LBP-89-10, 29 NRC 300 (1989) 

10 C-F.R. 2760a 
board authority 10 ruse sua sponte issues on emergency p1anning; LBP-89-9, 29 NRC 274 n5 (1989) 

10 C-F.R. 277I(s) 
deadline for filing petitions for reconsideration; CU-89-6, 29 NRC 354 (1989) 

10 C-F.R. 2.78S(b)(I) 
interlocutory review, standard for; CU-89-2, 29 NRC 227 (1989) 

10 C-F.R. 278S(d) 
Canrnission authority 10 direct certification of licensing board rulings; CU-89-2, 29 NRC 217 n.S 

(1989) 
10 C-F.R. 2786 

showing of likelihood of prevailing 00 the merits where Canrnission review of most issues has already 
taken place; CU-89-8, 29 NRC 412 (1989) 

10 C-F.R. 2.788(a) 
standing 10 request a stay; CU·89-6, 29 NRC 354 (1989) 

10 C.F.R. 2.788(e) 
criteria for determining stay motions; ALAB-914, 29 NRC 361 (1989); CU-89-8, 29 NRC 408 (1989) 

10 C.F.R. 2.788(c)(1}(4) 
criteria for gnnt of a stay; CU-89-6, 29 NRC 354 (1989) 

10 C-F.R. 2.790(d)(1) 
protection of evidence on safeguard and security matters; LBP-89-S, 29 NRC 102, 109 (1989) 

10 C-F.R. 2.802 
treatment of 2.206 request as petition 10 reopen rulemaking proceeding; 00-89-3, 29 NRC 370, 382 

(1989) 
10 C-F.R. 2.805 

applicability 10 motions 10 reopen; ALAB-91S, 29 NRC 429 n.2 (1989) 
10 C-F.R. 2.1113 

authority of licensing board 10 conduct onl argument; LBP-89-18, 29 NRC 540 (1989) 
10 C-F.R. Part 2, Appendix C 

purpose of notice of violation; 00-89-4, 29 NRC 551 (1989) 
sanction for retaliatory discrimination; 00-89-1, 29 NRC 332 (1989) 

10 C-F.R. 20.1 01 (a) 
civil penalty for radiognpher overexposure; AU-89-1, 29 NRC 319 (1989) 

10 C-F.R. Part 50 
inherent right of intervenors 10 litigate emergency planning issues; LBP-89-4, 29 NRC 67 n.8 (1989) 
sections not applicable 10 production facilities; LBP-89-S, 29 NRC 105 (1989) 

10 C-F.R. 50.2 
productioo facility, delinitioo of; AIAB-913, 29 NRC 268 (1989) 
testing facility, definition of; OPRM-89-1, 29 NRC 391 (1989) 
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definition of research reactor; DPRM.89·1, 29 NRC 390 (1989) 
definition of testing facility; DPRM·89·1, 29 NRC 390-91, 392 (1989) 
regulation of production and utilization facilities under; DPRM·89·I, 29 NRC 392 (1989) 

10 C.F.R. 50.22 
definition of testing facility; DPRM·89·I, 29 NRC 392 (1989) 

10 C.F.R. 5030(1) 
environmental report n:quircments for licensing of testing facilities; DPRM·89·1, 29 NRC 392 (1989) 
financial qualilications evidence required for licensing of production facility; LBP·89·5. 29 NRC 110. 

112 (1989) 
financial qualilications of electric utilities, Iitigability of; LBP·89·10. 29 NRC 298. 301 (1989) 

10 C.F.R. 5034 
description of proposed production facility, requirements for; LBP·89·5, 29 NRC lOS, 121, 122 (1989) 

10 C.F.R. 5034(a)(8) 
applicability to production facility licensing; LBP·89·5. 29 NRC 106 (1989) 

10 C.F.R. 5034(a)(10) 
exemption from emergency planning requirements for production facilities; LBP·89·5, 29 NRC 106. 107 

n3 (1989) 
10 C.F.R. 5034(b)(S) 

emergency notification n:quircments; LBp·89·9. 29 NRC Z73 (1989) 
10 C.F.R. 5034(b)(6)(ii) 

exemption from emergency planning requirements for production facilities; LBP·89·5, 29 NRC 106 
(1989) 

10 C.F.R. 5034(b)(6)(v) 
exemption from emergency planning requirements for production facilities; LBP·89·5, 29 NRC 107 n3 

(1989) 
FSAR cOOIpliance with emergency planning requirements for notification of the public of an emergency; 

LBP·89·9, 29 NRC 273 (1989) 
10 C.F.R. 5036 

technical spccilication requirements for production facility; LBP·89·5, 29 NRC 106 (1989) 
10 C.F.R. 50.42(a) 

applicability to production facility licensing; LBP·89·5, 29 NRC 106 (1989) 
10 C.F.R. 50.47 

deadline for filing emergency planning contentions; LBP·89-4. 29 NRC 67 (1989) 
10 C.F.R. 50.47(a)(1) 

elements to be tested in emergency exercises; LBP·89·1, 29 NRC 9 (1989) 
10 C.F.R. 50.47(a)(2) 

applicability of five-factor test for late intervention to emergency exercise contentions; LBP·89·1, 29 
NRC S (1989) 

emergency exercise as a requisite to license issuance; LBP·S9-4, 29 NRC 72 n.18 (1989) 
weight given to FEMA findings CX\ adequacy of emergency planning; LBP·89·17. 29 NRC 523 (1989) 

10 C.F.R. 50.47(b)(1) 
applicant interfaoc with state and local governments during emergencies; LBP·89·1, 29 NRC 19·22 

(1989) 
10 C.F.R. 50.47(b)(l)·(16) 

guidance document explaining planning criteria of; LBP·89·9. 29 NRC 274 (1989) 
10 C.F.R. 50.47(b)(2) 

adequacy of staffing to implement applicants' emergency plan; ALAD·918, 29 NRC 477 n.8 (1989) 
10 C.F.R. S0.47(b)(3) 

applicant interface with state and local governments during emergencies; LBP·89·1, 29 NRC 19·22 
(1989) 
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guidance document explaining planning criteria of; WP-89·9, 29 NRC 274 (1989) 
guidance for public notification during emergencies; WP-89-17, 29 NRC 528 (1989) 
notification requirements for plume exposure pathway EPZ; ALAB·911, 29 lIo'RC 251 (1989) 
public notification system testing in emergency exercises; WP-89-1, 29 NRC 23·24 (1989) 

10 C.F.R. 50.47(b)(6) 
EBS message broadcast flaws during emergency exercises; WP·89-1, 29 NRC 25 (1989) 
emergency news center operations flaws during emergency exercises; WP-89-I, 29 lIo'RC 27 (1989) 
equipment and reception failures in emergency communications equipment; WP-89-I, 29 NRC 39 

(1989) 
information communication flaws during emergency exercises; WP-89-1, 29 NRC 39-40 (1989) 
ingestion pathway protective actions testing in emergency exercise; WP·89-I, 29 NRC 30 (1989) 
monitoring and decontamination of public and emergency worltcrs; WP·89-I, 29 lIo'RC 38 (1989) 
plume exposure pathway protective actions testing in emergency exercise; WP·89-1, 29 lIo'RC 31-32 

(1989) 
10 C.F.R. 50.47(b)(7) 

emergency news center operations flaws during emergency exercises; WP-89-1, 29 NRC 27 (1989) 
ingestion pathway protective actions testing in emergency exercise; WP-89-1, 29 lIo'RC 30 (1989) 
plume exposure pathway protective actions testing in emergency exercise; WP-89·1, 29 NRC 31-32 

(1989) 
public information matcrials distribution, inclusion in emergency exercise; WP·89-I, 29 NRC IS (1989) 
public notification system testing in emergency exercises; WP·89·I, 29 NRC 23·24 (1989) 

10 C.F.R. 50.47(b)(9) 
ingestion pathway protective actions testing in emergency exercisc; WP-89-I, 29 lIo'RC 30 (1989) 
plume exposure pathway protective actions testing in emergency exercise; WP-89-I, 29 NRC 31-32 

(1989) 
10 C.F.R. 50.47(b)(10) 

bus evacuation of schoolchildren; WP-89-1, 29 lIo'RC 35-36 (1989) 
ingestion pathway protective actions testing in emergency exercise; WP-89-I, 29 NRC 30 (1989) 
monitoring and decontamination of public and emergency worltcrs; WP-89-1, 29 lIo'RC 38 (1989) 
plume exposure pathway protective actions testing in emergency exercise; WP·89-1, 29 NRC 31-32 

(1989) 
protective actions for schools outside EPZ; WP-89-I, 29 NRC 11 (1989) 

10 C.F.R. 50.47(b)(12) 
adequacy of Shoreham's emergency medical service provisions for contaminated injured individuals; 

CU·89-I, 29 NRC 91 (1989) 
medical services for contaminated injured individuals, inclusion in emergency exercise; WP-89·I, 29 

NRC 34 (1989) 
vacation of Commission intctpretation of; CU·89-I, 29 NRC 92 n.1 (1989) 

10 C.F.R. 50.47(b)(14) 
adequacy of stafling to implement applicants' emergency plan; ALAB-918, 29 lIo'RC 477 n.8 (1989) 
elements to be tested in emergency exercises; WP-89-I, 29 NRC 9 (1989) 
jurisdiction where several licensing boards have been used to resolve discrete segments of a proceeding; 

CU-89-2, 29 NRC 215 n.3 (1989) 
training program for emergency response personnel; WP-89-I, 29 lIo'RC 41 (1989) 

10 c.F.R. 50.47(b)(15) 
allegations of deficiencies in training of emergency worltcrs, based on emergency exercise results; 

ALAB·918, 29 NRC 477 (1989) 
training for civilian personnel to assist in evacuation of Graterford prison; WP-89-14, 29 NRC 487-88, 

490-91 (1989) 
training program for emergency response personnel; LBP-89-I, 29 lIo'RC 41 (1989) 
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~nsideration of utility·sponsored offsite emergency plans IS basis for run·power operating license; 
CU·89·8. 29 NRC 417 (1989) 

Red Cross participltion in emergency exercises; LBP·89-1. 29 NRC 14 (1989) 
10 C.F.R. SO.47(c)(I) 

amendment of. to codify realism principle; CU·89-2, 29 NRC 218 (1989) 
applicant compensation for Ltck of stlte and local government participation in emergency pLtnning; 

LBP·89-8. 29 NRC 194 (1989) 
aulhority to compel intervenors to develop an emergency pLtn; CU·89·2, 29 NRC 222 (1989) 
clWlenges to realism JUle; LBP·89-1. 29 NRC 18 (1989) 
critical issues in litigating JeIlism contentions; CU·89-2, 29 NRC 224 (1989) 
interpretation of; CU·89-2, 29 NRC 219 (1989) 
need for stlte ~ention in emergency planning for issuance of full·power license; CU·89-8. 29 NRC 

419 n.7A (1989) 
refusal to comply wilh discovery order IS means for obtaining appe1Ltte review; CU·89-2. 29 NRC 227 

(1989) 
Idloo! preparedness testing in emergency exercises; LBp·89·1. 29 NRC 10 (l989) 
SlIte and local government refusal to participate in emergency exercises; LBP·89·1. 29 NRC 16 (1989) 
lummary disposition of realism contentions. denial of; CU·89·2, 29 NRC 218 (1989) 

10 C.F.R. SO.47(c)(I)(iii)(B) 
applicant interface wilh stlte and local gaverrunents during emergencies; LBP·89-1. 29 NRC 19·22 

(1989) 
rebuttal of JeIlism principle; CU·89-2, 29 NRC 218 (1989) 

10 C.F.R. SO.47(d} 
need to mile contentions Ihat have belh full· and low.power nmiJications: ALAB·916. 29 NRC 439 

(1989) 
Illte of emergency preparedness required for low·power licensing; ALAB·918. 29 NRC 477 (1989); 

CU·89·2, 29 NRC 213 (1989); CU·89-8. 29 NRC 417 (1989) 
10 c.F.R. 50.49 

environmental qualification of RGS8 conia! cable, need for; ALAB·909. 29 NRC 2 (1989) 
10 C.F.R. S0.54(f) 

obligation of licensees to inform NRC of actions liken in response to NRC Bulletins; D0-89·3. 29 
NRC 374 (1989) 

10 C.F.R. 50.57 
health, IICety. and common defense and securlty matters considered in operating license amendment 

proceeding; LBP·89-7. 29 NRC 190 (1989) 
10 C.F.R. 50.57(1)(4) 

financial qualifications of electric utilities. litigability of; LBP·89·10. 29 NRC 298. 301 (1989) 
10 C.F.R. S0.57(c) 

aulhorizatim for 25% power where emergency planning issues are pending; CU·89-2, 29 NRC 216 
(1989) 

low·power operation prior to decision on all issues; CU·89·8. 29 NRC 416-17 n.19 (1989) 
10 C.F.R. 50.58 

ACRS review requirements for testing facilities; DPRM·89·1. 29 NRC 392 (1989) 
Advisory Committee on Reactor Safeguards review of production facility application; LBP·89-S. 29 

NRC 108 (1989) 
10 C.F.R. S0.58(b)(6) 

review of Staff no significant hazards consideration determination; LBP·89.1S. 29 NRC 499·500 (1989) 
10 C.F.R. 50.60 

lcope of issues litigable in operating license amendment proceeding; LDP.89·1S. 29 NRC S04 (1989) 
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10 C.F.R. 50.61 
accident conditions governed by; LBP-89-15. 29 NRC 504 (1989) 
litigability of method fot calculating 3OG-degree scr=ing criterion; LBP·89-15. 29 NRC 504. 506 

(1989) 
10 C.F.R. 50.61(a)(2) 

definition of pressurized thermal shock; LBP-89-\5. 29 NRC 503 (\989) 
10 C.F.R. 50.61(b)(2) 

validity of data for determining changes in nil-ductility transition due to neutron bombardment; 
LBP-89-15. 29 NRC 503-04 (1989) 

10 C.F.R. 50.72 and 50.73 
reporting requirements for recirculation pump trips involving power oscillations; 00·89-3. 29 NRC 380 

(1989) 
10 C.F.R. 50.75(c)(1)(i). (e)(l)(ii) 

decommissioning payments required prior to receipt of operating license; CU-89-3. 29 NRC 237 n.4 
(1989) 

10 C.F.R. 50.91 
review of Staff no significant hazards consideration determination; LBP-89-15. 29 NRC 500 (\989) 

10 C.F.R. 50.9I(a)(4) 
authority for Staff no significant hazards consideration determination; LBP-89-15. 29 NRC 499 (1989) 
no significant hazard consideration finding on high-density reracking of spent fuel pool; LBP-89-12. 29 

NRC 443 (1989) 
no significant hazards determination for license amendments revising pressure/lemperature limits for 

pressurized water reactor; LBP-89-15. 29 NRC 497 (1989) 
10 C.F.R. 50.92 

health, safety. and common defense and security matters considered in operating license amendment 
proceeding; LBP·89-7. 29 NRC 190 (1989) 

10 C.F.R. 50.92(a) 
applicability of significant hazard considerations to testing facilities; OPRM·89-1. 29 NRC 392 (1989) 

10 C.F.R. 50. Appendix A. ODC 4 
environmental qualification of RGS8 coaxial cable, need for; ALAn-909. 29 NRC 2 (1989) 

10 C.F.R. Pan 50. Appendix A. GDC 10. 12 
adequacy of procedural guidance from manufacturer for detecting and suppressing neutron flux 

oscillations; 00-89-3. 29 NRC 375 (1989) 
10 C.F.R. Pan 50. Appendix A. ODC 12 

design requirements for suppression of reactor power oscillations; 00-89-3.29 NRC 369-70 (1989) 
reliability of decay ratio for predicting core stability; 00-89-3. 29 lIo'RC 374-75. 377 (1989) 

10 C.F.R. Pan 50. Appendix A. ODC 17 
applicability to low-power operation; CU-89-2. 29 NRC 229 (1989) 

10 C.F.R. Pan SO. Appendix n 
activities covered by quality assurance programs; 00-89-4. 29 NRC 548 (1989) 

10 C.F.R. Pan 50. Appendix C 
financial qualifications evidence required for licensing of production facility; LBP·89-5. 29 NRC 110. 

112 (1989) 
10 C.F.R. Part SO. Appendix C. n 

NRC Staff standard of review of financial qualifications fot licensing of production facility; LBP·89-5. 
29 NRC 110 (1989) 

10 C.F.R. Pan SO. Appendix E 
exemption from emergency planning requirements for production facilities; LBP-89-S. 29 NRC 106. 107 

n.3 (\989) 
FSAR compliance with emergency planning requirements for notification of the public of an emergency; 

LBP·89-9. 29 NRC 273 (1989) 
legal status of NUREGs; LDP-89-17. 29 NRC 527 (1989) 
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10 C.F.R. Part SO, Appendix E, IV.D.3 
public notification system testing in emergency exercises; U3P·89·1, 29 NRC 23·24 (1989) 
time requirement for emergency notification; U3P·89·1, 29 NRC 31 n.79 (1989); U3P·89·9, 29 NRC 

283 (1989) 
10 C.F.R. Part SO, Appendix E, IV.F 

adequacy of training of applicants' employees in emergency response duties; ALAB·918, 29 NRC 477 
n.8 (1989) 

communications network testing in emergency exercises; U3P·89·1, 29 NRC 17 (1989) 
jurisdiction where several licensing boards have been used to JeSolve discrete segments of a proceeding; 

CU·89·2, 29 NRC 215 n.3 (1989) 
10 C.F.R. Part SO, Appendix E, IV.F.1 

bus and ambulance participation in emergency exercises; U3p·89·1, 29 NRC 17 (1989) 
federal agency participation in emergency exercises; U3P·89·1, 29 NRC 16 (1989) 
ingestion pathway protective actions testing in emergency exercise; U3P·89·1, 29 NRC 30 (1989) 
public notification system testing in emergency exercises; U3P·89·1, 29 NRC 10 (1989) 
time constraints on litigation of emergency exercise contentions; U3P·89·1, 29 NRC 8 (1989) 

10 C.F.R. Part SO, Appendix E, IV.F.1 n.4 
Red Cross participation in emergency exercises; U3P·89·1, 29 NRC 14 (1989) 
school preparedness testing in cnergency exercises; U3p·89·1, 29 NRC 10 (1989) 

10 C.F.R. Part SO, Appendix E, IV .F.6 
congregate care center communications and procedures, inclusion in emergency exercise; U3P·89·1, 29 

NRC 14 (1989) 
ingestion pathway protective actions testing in cnergency exercise; LDp·89·1, 29 NRC 16 (1989) 
school preparedness testing in cnergency exercises; U3p·89·1, 29 NRC 10 (1989) 

10 C.F.R. Part SO, Appendix 0 
means for detennining changes in nil·ductility transition due to neutron bombardment; U3P·89·1S, 29 

NRC 498 (1989) 
reason for specification of pressu~perature requirements for pressurized water reactors; U3p·89·1S, 

29 NRC 496 (1989) 
10 C.F.R. Part SO, Appendix 0, GDC 31 

adequacy of design criteria for fracture prevention of reactor coolant pressure boundary; LDP·89·1S, 29 
NRC 496, 500, S04'()S (1989) 

means for determining changes in nil·ductility transition due to neutron bombardment; U3P·89·1S, 29 
NRC 498 (1989) 

10 C.F.R. Part SO, Appendix II 
means for detennining changes in nil·ductility transition due to neutron bombardment; U3P·89·1S, 29 

NRC 498, 501 (1989) 
10 C.F.R. Part SO, Appendix II, ODe 51 

means for determining changes in nil·ductility transition due to neutron bombardment; U3P·89·1S, 29 
NRC 498 (1989) 

10 C.F.R. Part SO, Appendix II, II.C 
surveillance programs for measuring neutron cnbritt1cnent; LDP·89·1S, 29 NRC 497 (1989) 

10 C.F.R. Part SO, Appendix II, II.C.3 
alternative surveillance program for determining changes in nil·ductility transition due to neutron 

bombardment; U3P·89·1S, 29 NRC 503 (1989) 
10 C.F.R. Part SO, Appendix 1 

acceptability of some level of radiation exposure and risk under ALARA standard; ALAB·914, 29 NRC 
362 (1989) 

10 C.F.R. Part SO, Appendix I, II 
assessment of radiation dose to maximally exposed oCCsite person; U3P·89·7, 29 NRC 150 (1989) 

10 C.F.R. Part SO, Appendix I, II.D . 
assessment of radiation exposure to the general public; U3p·89·7, 29 NRC 143 (1989) 
cost·benefit calculation for disposal of accident·generated Wlter at TMI; LDp·89·7, 29 NRC 180 (1989) 
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conslNction pennits ror production racilities; UlP-89-5, 29 l'o'RC lOS, 122 (1989) 
10 C.P.R_ 51.102(c), 51.103(c) 

record of decision on operating license amendment proceeding; UlP-89-7, 29 NRC 190 (1989) 
10 c.P.R_ 51.104(a)(3) 

issues to be decided on an application ror an operating license amendment for a utilization facility; 
UlP-89-7, 29 NRC 190 (1989) 

10 c.P.R_ 55.45(b) 
modeling of effects of loss of forced reactor coolant flow; DD-89-3, 29 NRC 379-80 (1989) 

10 c.P.R. 70.7 
violation of, by rctaliatory discrimination; DD-89-1. 29 NRC 332 (1989) 

10 c.P.R. Part 95 
protection of classified material at production facility; UlP-89-5. 29 NRC 11 0 (1989) 

10 c.P.R. Part 100. Appendix A 
compliance with seismic and geologic siting criteria; ALAB-9IS. 29 NRC 429 (1989) 

10 c.P.R. Part 100. Appendix A. V(a) 
standard for determining need for change in safe shutdown earthquake; UlP-89-3, 29 NRC 57 (1989) 

10 c.P.R. Part 140 
exemption of production facility from financial protection and indemnity n:quirements of; UlP-89-S. 29 

NRC 106 n.2 (1989) 
10 c.P.R. 140.3(k) 

definition of a testing reactor; DPRM-89-1. 29 NRC 392 (1989) 
10 C.P.R. 170.3(h) 

definition of research reactor; DPRM-89-1. 29 NRC 390-91. 392 (1989) 
I 0 c.P.R. 170.3 (m) 

definition of a testing facility; DPRM-89-1. 29 NRC 392 (1989) 
47 c.P.R. Part 73, Subpart G 

signal ItIength requirements for emergency broadcasts; ALAB-911. 29 NRC 253 (1989) 
47 C.F.R. 73.14 

primary service area for emergency broadcast system messages; ALAB-91l, 29 NRC 252 n.21 (1989) 
47 c.P.R. 73.182(e) 

groundwave signal strength required for primary service area for emergency broadcast system messages; 
ALAB-91l. 29 NRC 252 n.21 (1989) 
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Administrative Procedure Act, S U.S.C. SS2, SS3 
design objective of emergency public notificatioo system; LBP-89-9, 29 NRC Z73 (1989) 

Administrative Procedure Act, S U.S.C. SS7(b) 
effect of Deparlment of Labor Administrative Law Judge's initial dccisioo 00 NRC or parties to an 

NRC proceeding; 00-89-1, 29 NRC 331 (1989) 
Atomic Energy Act, 11 v, 101 

definitioo of production facility; LBP-89-S, 29 NRC 104 (1989) 
Atomic Energy Act, 31 

definitioo of testing facility; OPRM-89-I, 29 NRC 392 (1989) 
Atomic Energy Act, 104c 

applicability to test facilities; OPRM-89-I, 29 NRC 387, 392 (1989) 
definitioo of research reactor; OPRM-89-1, 29 NRC 390 (1989) 

Atomic Energy Act, 182b 
Advisory Canrnittee on Reactor Safeguards review of production facility application; LDP-89-S, 29 

NRC 108 (1989) 
Atomic Energy Act, 189(a) 

low-power operation as im:parable injury for purpose of obtaining a ltay; CU.89-8, 29 NRC 409 
(1989) 

Atomic Energy Act, 189. 
hearing rights en emergency planning issues; LBP-89-4, 29 NRC 68 n.8 (1989) 

Atomic Energy Act, 189a(1) 
hearing rights en emergency exercise results; LBP-89-4, 29 NRC 68 n.8 (1989) 

Atomic Energy Act, 191,42 U.S.c. 12241 (1982) 
source of licensing board subject mauer jurisdiction; LBP-89-IS, 29 NRC 499 (1989) 

Atomic Energy Act, 42 U.S.C. 2014v 
productien facility, definitioo of; ALA.B-913, 29 NRC 268 (1989) 

Atomic Energy Act, 42 U.S.C. 2131 
productioo facility, definitioo of; ALAB-913, 29 NRC 268 (1989) 

Atomic Energy Act, 42 U.S.C. 2239a(l) 
mandatory hearings en uncootested COnstNctioo permit applicatioos; ALAB-913, 29 NRC 268 (1989) 

Energy and Water Development Appropriations Act, S02 
p"yment of intervenors' expenses with NRC funds; LBP-89-11, 29 NRC 312 (1989) 

Energy Reorganiutien Act, 210, 42 U.S.C. S8S1 
Deparlment of Labor jurisdiction over rctaliltorY discrlminltion ClSes; D0-89-I, 29 NRC 327, 329, 33S 

(1989) 
reporting requirements for retaliatory discriminltioo; 00-89-1, 29 NRC 333 (1989) 

Energy Reorganizatioo Act, 210(&) 
loss of pl'Olection of, by whlstleblower, for deliberately causing I violation; OD-89-I, 29 NRC 331 n.9 

(1989) 
Equal Access to Justice Act, S U.S.C. S04 

award of anomey's fees and expenses; LBP-89-11, 29 NRC 308, 311 (1989) 
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Equal Access to Justice Act, 5 U.S.C. 504(a)(1) 
circwnstances precluding award of auorneys' fees and elpenses; lllP.89-11, 29 NRC 312 (1989) 

Equal Access to Justice Act, 5 U.S.C. 504(c)(I) 
agency-speciJic procedu= for applying for auomeys' fees and expenses; lBP.89-11, 29 NRC 311 n.9 

(1989) 
definition of "adversary adjudications"; lBP-89-11, 29 NRC 311 n.9 (1989) 

Equal Access to Justice Act, 5 U.S.C. S04(d) 
payment of attorneys' fees and expenses from an agency', own appropriated funds; lBP-89-11, 29 NRC 

312 (1989) 
Low·Level Radioactive Waste Policy Act of 1985, 42 U.S.c. § 2011b, ct seq. 

alate authority to deny access to its low·level waste disposal facilities; CLI-89-7, 29 NRC 397 noS 
(1989) 

Low·Level Radioactive Waste Policy Act of 1985, 42 U.S.c. § 202Ie(d)(2)(C) 
limits on costs to applicants of 10w·1eveI waste storage; CLI-89-7, 29 NRC 398 (1989) 

Low·Level Radioactive Waste Policy Act of 1985,42 U.S.c. §202Ie(e)(2)(B) 
penalties for Ilate failure to develop and license its own radioactive waste disposal facilities; CLI.89-7, 

29 NRC 397 n.5 (1989) 
Massachusetts Civil Defense Act (COA), 1950 Mass. Acts 639 

authority of governor to delegate police powers to private parties during emergencies; lBP.89-8, 29 
NRC 196 (1989) 

National Environmental Policy Act, § 102(2)(E), 42 U.S.c. §4332(2)(E) 
definition of unused capacity of spent fuel pool as I resource on which there was an unresolved 

conflict; lllP-89-18, 29 NRC 543 (1989) 
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Fed. R. Civ. P. 12(b)(6) 

LEGAL CITATIONS INDEX 
OTIIERS 

factual arguments Igainst cootcntioo bases as summary dispositioo motion; LBP-89-1, 29 NRC 7 (1989) 
Fed. R. Civ. P. 201(b) 

judicial notice of Idjudicative facts; AlAB-91l, 29 NRC 254 n.26 (1989) 
House Judiciary Committee, H.R. Rep. No. 1418, 96th Coog., 2d Sess. (1980), reprinted in 1980 

U.S. Code Congo & Admin. News 4984 
pwpose of Equal Access to Justice Act; LBP-89-11, 29 NRC 312 (1989) 
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ACCIDENTS 
risks of, from shipment and burial of radioactive wastes; LBP-89-7, 29 NRC 138 (1989) 

ACCIDENTS, SEVERE 
considcratim of, for spent fuel pool expansim; LBP-89-6, 29 NRC 127 (1989) 
zircmium rue in spent fuel pool; LBP-89-6, 29 NRC 127 (1989) 

ADMINISTRATIVE FAIRNESS 
in hearing schedule; Cll-89-4, 29 NRC 243 (1989) 

ADMINISTRATIVE PROCEDURE Acr 
Commission authority to deny an application that is not pursued; CU-89-8, 29 NRC 399 (1989) 
criteria for ltay of procccdinll'; CU-89-8, 29 NRC 399 (1989) 

ADVISORY COM1,fl"ITEE ON REAcrOR SAFEGUARDS 
referral of applicatim for stable isotope production facility to; LBP-89-5, 29 NRC 99 (1989) 

AFFIDAVITS 
requited in support of motions to reopen; ALAB-915, 29 NRC 427 (1989); Cll-89-1, 29 NRC 89 

(1989); LBP-89-3, 29 NRC 51 (1989); LBP-89-4, 29 NRC 62 (1989) 
ALARA 

acccp!ability of radiation exposure and risk under; ALAB-914, 29 NRC 357 (1989) 
ALERIlNG 

calculatim of time for; LBP-89-17, 29 NRC 519 (1989) 
Sec also Notificatioo 

ALTERNATIVES 
consideratioo of, in enviraunental assessments; LBP-89-18, 29 NRC 539 (1989) 
to evaporation of accident-generated water, burden of proof 00; LBP-89-7, 29 NRC 138 (1989) 

AMENDMENTS 
of regulations defining research reactors and test facilities, denial of petition for; DPRM-89-1, 29 NRC 

385 (1989) 
Sec also Operating License Amendments 

APPEAL BOARDS 
responsibility to look independently at questions put before it that have jurisdictiooal overtones; 

ALAB-917, 29 NRC 465 (1989) 
APPEALS 

inferences arising fran party's failure to rebut arguments on; ALAB-917, 29 NRC 465 (1989) 
interlocutory, standard for grant of; ALAB-9l6, 29 NRC 434 (1989) 
notice of, denial of motioo to strike, and dismissal IS premature; ALAB-917, 29 l'-'RC 465 (1989) 
of dismissal of contentions; Cll-89-8, 29 NRC 399 (1989) 
of dismissals of cootentions, exceptioo to proscriptioo Igainst; LBP-89-I, 29 NRC 5 (1989) 
of Staff no significant hazards coosideration determinatioos; LBP-89-1S, 29 NRC 493 (1989) 
test of finality for purpose of; ALAB-917, 29 NRC 465 (1989) 
Sec also Review, Appellate 

APPUCATION 
Sec License Applicatioo 
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ATOMIC ENERGY ACT 
funding requirements for cootinued onsite disposal of low·level radioactive waste; CLI-89-7, 29 NRC 

39S (1989) 
funding to decanmission after low.power operation; CU-89-8, 29 NRC 399 (1989) 
hearing rights at emergency exercise results; ALAB-918, 29 NRC 473 (1989) 
hearing rights at operating license .pplicatioos; LBp-89-4, 29 l'o'RC 62 (1989) 
licensing dccisioos, immediate effectiveness pending completion of appellate process; CU-89-S, 29 NRC 

34S (1989) 
ATTORNEYS FEES 

award of, in NRC proceedings; LBp-89-11, 29 NRC 306 (1989) 
BOARDS 

scc Appeal Boards; Licensing Boards 
BOlUNG WATER REACTORS 

thermal·hydraulic instability problems in; 00-89-3, 29 NRC 38S (1989) 
BORAFLEX 

integrity of, in reracked spent fuel pool; LBp-89-12, 29 NRC 441 (1989) 
BUS DRIVERS 

role conllict during emergencies; ALAB-9Il, 29 NRC 247 (1989) 
CANCER 

from disposal of accident·generated water .t Tt.fi; ALAB-914, 29 l'o'RC 357 (1989) 
CENTRIfUGE MACInNES 

for enriching uranium. definitioo IS • production facility; LBP-89-S, 29 NRC 99 (1989) 
CE.RTIFlCATI0N 

of ruling at admissibility of emergency exercise cootClltions; LBP-89-1, 29 NRC S (1989) 
See .lso Directed certification 

ClnEF ADMINISTRATIVE runGE 
authority to establish licensing boards to hear discrete portions of a proceeding; ALAB-916, 29 l'o'RC 

434 (1989) 
ClVIL PENALTY 

cscalation of, for prior violations; 00-89-1, 29 l'o'RC 32S (1989) 
for misuse of sealed sources for oil and gas well logging; AU-89-2, 29 NRC 322 (1989) 
for radiographer overexposure. settlement agreement on; AU-89-1, 29 NRC 319 (1989) 
for retaliatory discrimination; 00-89-1, 29 NRC 32S (1989) 

CLASSlflED INFORMATION 
in security plan, protection of; LBP-89-S, 29 NRC 99 (1989) 

COMMUNICATIONS 
equipment and reception failures; LBP-89-1, 29 NRC S (1989) 
testing of, in emergency exercises; LBP-89-I, 29 NRC S (1989) 

CONDmONS 
See License Conditions 

CONGREGATE CARE CENTERS 
activation and testing of procedures and communications of; LBP-89-1, 29 l'o'RC S (1989) 

CONSTRUCTION PERt.fiT PROCEEDINGS 
mandatory, on unconteSted applications; ALAB-913, 29 NRC 267 (1989) 

CONTAt.fiNATED INJURED INDIVIDUALS 
testing of transport and care capabilities for; LBP-89-1, 29 NRC 5 (1989) 

CONTENTIONS 
addressing previously litigated issues, admissibility of; Illp-89-15, 29 NRC 493 (1989) 
appealability of dismissal of; CLI-89-8, 29 NRC 399 (1989) 
case·by·case decisioos on admissibility of; IllP-89-15, 29 NRC 493 (1989) 
consolidatiat of; IllP-89-1, 29 NRC 5 (1989) 
deadline for filing of; IllP-89-4, 29 NRC 62 (1989) 
discovery used in the framing of; LBP-89-3, 29 l'o'RC 51 (1989) 
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effect of withdrawal of; LBP-89-13, 29 NRC 461 (1989) 
emergency exercise, ccrtiJicatioo of ruling on admission of; LBP-89-I, 29 NRC 5 (1989) 
incorporation of massive documents by reference IS basis for; CU-89-3, 29 NRC 234 (1989) 
on emergency exercise ICSults, critcia for admissioo of; AlAB-918, 29 NRC 473 (1989) 
reconsideration of cxc1usioo of; LBP-89-6, 29 NRC 127 (1989) 
threshold requirements for admission of; LBP-89-4, 29 NRC 62 (1989); LBP-89-15, 29 NRC 493 (1989) 

CONTENTIONS, lATE-FILED 
based on previously unavailable documents, timeliness requirement for; ALAB-918, 29 NRC 473 (1989) 
because of institutiooal unavailability of licensing-related document; LBP-89-4, 29 NRC 62 (1989) 
disrrtWal for failure lO address five factors of 10 C.F.R. 2.714(a)(I); LBP-89-I, 29 NRC 5 (1989) 
five factor test for admissioo of; LBP-89-16, 29 NRC 508 (1989) 
on financial qualifications; LBP-89-IO, 29 NRC 297 (1989) 
showing necessary 00 other four factors, absent good cause for late filing; LBP-89-4, 29 NRC 62 

(1989) 
showing of good cause for; U3P-89-4, 29 NRC 62 (1989) 

CORE 
Sec Reactor Core 

COST-BENEFIT ANALYSIS 
of alternatives lO evaporation of accident-generated water; LBP-89-7, 29 NRC 138 (1989) 

CRITICAIlTY 
in spent fuel pool with high-density rack configuration; U3P-89-12, 29 IIo'RC 441 (1989) 

DECAY RATIOS 
reliability IS indicators of core stability; D0-89-3, 29 NRC 385 (1989) 

DECISIONS 
final initial, immediate effectiveness pending completion of appc11ate process; CU-89-5, 29 NRC 34S 

(1989) 
unrcvicwed, prccedcntial effects of; AlAB-912, 29 JI.'RC 265 (1989) 
Sec also Directors' Oecisioos 

DECLARATORY REUEF 
standard for grant of; U3P-89-lI, 29 NRC 306 (1989) 

DECOMMISSIONING 
funding requirements for; CU-89-7, 29 NRC 395 (1989) 
funding, ICSolution of, 00 basis of existing record; CU-89-3, 29 NRC 234 (1989) 

DECONTAMINATION 
of special-facility evacuees, testing of, in emergency exercises; U3P-89-1, 29 NRC 5 (1989) 

DEFINITIONS 
of test facility and rescarch reactor; OPRM-89-I, 29 IIo'RC 385 (1989) 
sec also Interprctatioo 

OEPARTMENr OF lABOR 
jurisdictioo over complaints of retaliatory discriminatioo; 00-89-1, 29 NRC 325 (1989) 

DESIGN 
of high-density racks in spent fuel pools; U3P-89-12, 29 NRC 441 (1989) 

DIRECTED CERTIFICATION 
Commission authority for; CU-89-2, 29 NRC 211 (1989) 
of licensing board order establishing hearing schedule; AlAB-910, 29 NRC 95 (1989) 
of oral ruling expunging, for lack of subject matter jurisdiction, previously admitted contention; 

ALAB-916, 29 IIo'RC 434 (1989) 
DIRECTORS' DECISIONS 

sources of information relied on for; 00-89-1, 29 NRC 325 (1989) 
DISABLED PERSONS 

homebound, testing of abilitY lO evacuate; U3P-S9-1, 29 NRC S (1989) 
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DISCOVERY 
amendment of responses, responsibility of intervenors for; CLI-89-2, 29 NRC 211 (1989) 
obstructionist tactics and refusal to comply with; CLI-89-2, 29 NRC 211 (1989) 
protective order as alternative to compliance with; CLI-89-2, 29 NRC 211 (1989) 
sanction for failure to comply with; CLI-89-2, 29 NRC 211 (1989) 
use in the framing of crotentions, proscription .gainst; LBP-89-3, 29 NRC 51 (1989) 

DISCRIMINATION 
retaliatol)', civil penalty for; D0-89-I, 29 NRC 325 (1989) 

DISMISSAL 
as sanetion for government intervenors' flilure to comply with discOVCl)' order; Cll-89-2, 29 NRC 211 

(1989) 
of intervenors, .ppellate sua sponte review of; ALAB-9Il, 29 NRC 247 (1989) 

DISMISSAL OF PROCEEDING 
because of withdnwal of contentions; LBP-89-13, 29 NRC 461 (1989) 

DOSE 
from disposal of accident-generated Wlter It TMI; ALAB-914, 29 NRC 357 (1989) 
miximilly exposed offsite person; LBP-89-7, 29 !I.'RC 138 (1989) 
to total exposed population; LBP-89-7, 29 NRC 138 (1989) 

DOSE MODEUNG 
MIDAS Code, of tritium releases from cvapontion of accident-generated Wlter; LBP-89-7, 29 NRC 138 

(1989) 
DRUG USE 

at Rancho Seeo, .llegations of; D0-89-2, 29 NRC 337 (1989) 
EARTIIQUAKES 

Quebec, effect on emergency planning for Seabrook flcility; LBP-89-3, 29 !I.'RC 51 (1989) 
tectonic province of, .nd litigability of seismic issues It openting license stage; LBP-89-3, 29 NRC 5 I 

(1989) 
See also Safe Shutdown Eanbquake 

EFFECTIVENESS 
See Immediate Effectiveness 

EMBRfITLEMENT 
from npid cooldown events; D0-89-2, 29 NRC 337 (1989) 

EMERGENCY BROADCAST SYSTEM 
tcqUirements for; ALAn-911, 29 NRC 247 (1989) 

EMERGENCY EXERCISES 
criteria for admission of contentions addressing results of; ALAB-918, 29 NRC 473 (1989) 
deadline for completion of litigation oC; LBP-89-1, 29 NRC 5 (1989) 
hearing rights on results of; ALAB-918, 29 NRC 473 (1989) 
scope of participation in; LBP-89-I, 29 !I.'RC 5 (1989) 

EMERGENCY PLANNING 
earthquake considentions in; LBP-89-3, 29 NRC 51 (1989) 
exercise inspection repo1U; LBP-89-4, 29 NRC 62 (1989) 
low-power opention (25%) pending resolution of contentions on; Cll-89-2, 29 NRC 211 (1989) 
refusal of state and local governments to participate in; LBP-89-8, 29 NRC 193 (1989) 
relationship among regulations .nd guidance; LBP-89-9, 29 NRC 271 (1989) 
time for alerting the public of a ndiological emergency; LBP-89-17, 29 NRC 519 (1989) 

EMERGENCY PLANS 
board authority to compel state and local governments to develop; CLI-89-2, 29 NRC 211 (1989) 
completion of, for low-power opention; Cll-89-8, 29 NRC 399 (1989) 
definition of fundamental naw in; ALAB-918, 29 NRC 473 (1989) 
failure to comply with discovery order for; CU-89-2, 29 JI.'RC 211 (1989) 
notification requirements; ALAB-9Il, 29 !I.'RC 247 (1989) 
to .Ien population in out-of-state portion of EPZ, adequacy of; LBP-89-17, 29 NRC 519 (1989) 
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training of civililn personnel for evacuation of Gntcrford prison, stipulation on; LBP-89-14. 29 NRC 
487 (1989) 

EMERGENCY VElllCLES 
participation in emergency exercises; LBP-89-1. 29 NRC 5 (1989) 

EMERGENCY WORKERS 
monitoring and decontamination of; LBP-89-1. 29 "mc 5 (1989) 
readiness of; LBP-89-9. 29 NRC VI (1989) 

ENERGY REORGANIZATION ACf OF 1974 
jurisdiction over complaints of reuliltory difcrimination; 00-89-1. 29 NRC 325 (1989) 

ENFORCEMENr ACTIONS 
effect on 2.206 petitions; 00-89-2, 29 NRC 337 (1989); 00-89-4. 29 NRC S45 (1989) 

ENFORCEMENT ORDERS 
challenges to; LBP-89-1l. 29 NRC 306 (1989) 

ENVIRONMENTAL ASSESSMENr 
considention of alternatives in; LBP-89-18. 29 NRC 539 (1989) 

ENVIRONMENTAL IMPACfS 
of stable isotope production flcility; LBP-89-S. 29 NRC 99 (1989) 

ENVIRONMENTAL QUAL1FICATION 
of coaxial computer cable. appellate lUI sponte review of gnnt of summary disposition of; ALAB-909. 

29 NRC 1 (1989) 
EVACUATION 

of Graterford prison. stipulation on adequacy of tnining of civilian personnel to assist in; LBP-89-14. 
29 NRC 487 (1989) 

of schoolchildren, testing of. during emergency exercises; LBP-89-1. 29 NRC 5 (1989) 
response to traffic impediments; LBP-89-1. 29 NRC 5 (1989) 

EVACUATION TIME ESTIMATES 
measurement of elapsed time for route Innsi!; LBP-89-9. 29 NRC VI (1989) 

EVAPORATION 
forced. of accident-generated water It TMI; ALAB-914. 29 NRC 357 (1989); CU-89-5. 29 NRC 345 

(1989); LBP-89-7. 29 NRC 138 (1989) 
EVIDENCE 

mIssive documents incorponted by reference as IUpport for contentions; CU-89-3. 29 NRC 234 (1989) 
EXCEPTION 

to proscription against appeal.! of dismisul.! of con!cttions; LBP-89-1. 29 NRC 5 (1989) 
EXPEKr SPONSORSmp 

of affidavits IUpporting motions to reopen; AlAB-915. 29 NRC 4V (1989) 
FAIRNESS 

see Administrative Fairness 
FEOERAL AGENCIES 

participation in emergency exercises; LBP-89-1. 29 NRC 5 (1989) 
FEDERAL PREEMPnON 

unconstitutional interference by state and local governments with; CU-89-2. 29 NRC 211 (1989) 
FEES 

sce Auorneys' Fees 
FEMA FINDINGS 

weight accorded to; LBP-89-1. 29 NRC 5 (1989) 
FlNAUfY 

test of. for purpose of appeal; ALAB-917. 29 NRC 465 (1989) 
FINANCIAL QUAUFICATIONS 

health and safety concerns; CU-89-3. 29 NRC 234 (1989) 
of applicant for stable isotope production facility; LBP-89-5. 29 NRC 99 (1989) 

FIRES 
zirconium. in spent fuel pool; LBP-89-6. 29 NRC 127 (1989) 
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FRACTURE TOUGHNESS 
of reactor vessel materials; LBP-89-lS, 29 NRC 493 (1989) 

FUNDING 
for decommissiooing .fter low-power operation; CU-89-8, 29 NRC 399 (1989) 
for decommi.uiooing, requimnents for; CU-89-7, 29 NRC 39S (1989) 

GENERIC SAFETY ISSUES 
treatmmt of requests for reopening of; 00-89-3, 29 NRC 38S (1989) 

GENETIC RISK 
of low-level ndiation releases; LBP-89-7, 29 NRC 138 (1989) 

lIEALTII AND SAFETY 
financial qualiJications coosiderations in; CU-89-3, 29 NRC 234 (1989) 
NRC =ponsibilities for; Cll-&9-3, 29 NRC 234 (19&9); 00-&9-4, 29 NRC S4S (1989) 

IlEALTII EFFECTS 
hearing damage from sirens; LBP-89-9, 29 NRC 271 (1989) 
of disposal of accident-genented water at TMI; ALAB-914, 29 NRC 357 (19&9) 
of low-level radiation releases; LBP-89-7, 29 NRC 138 (1989) 
of tritium releases; LBP-89-7, 29 NRC 138 (1989) 

HEARING RIGlITS 
on emergency exercise results; ALAB-918, 29 NRC 473 (1989) 
on operating license applications; LBP-89-4, 29 NRC 62 (1989) 

HEARINGS 
exploratory, 00 motions to reopen, vacation of order for; ALAB-9IS, 29 NRC 427 (1989) 
mandatory, on uncontested construction permit applications; ALAB-913, 29 NRC 201 (1989) 
See also Notice of Hearing 

IMMEDIATE EFFECTIVENESS 
of licensing decisions, pending complctioo of appellate process; CU-89-S, 29 NRC 34S (1989) 

INJURY 
See Irreparable Injury 

INSPECTION PROGRAMS 
in-service, results at Rancho Seeo; 00-89-2, 29 NRC 337 (1989) 

INSPECTION REPORfS 
open items, foUowup of; LBP-89-4, 29 NRC 62 (1989) 

INSTRUMENTATION 
for neutroo flux measurement, adequacy of; 00-89-3, 29 NRC 38S (1989) 
indicating reactor power oscillations, capability of; 00-89-3, 29 NRC 38S (1989) 

INTERPRETATION 
criteria for reconsideration and stays; Cll-89-6, 29 NRC 348 (1989) 
of criteria for untimely intervention; CU-89-6, 29 NRC 348 (1989) 
of 10 C.F.R. SO.47(c)(I); CU-89-2, 29 NRC 211 (1989) 
of 10 C.F.R. SO.47(d); CU-89-8, 29 NRC 399 (1989) 
see also Definitions 

INTERVENORS 
burdm on appeal of denial of admission of late-filed contentions; ALAB-918, 29 NRC 473 (1989) 
expenses of, NRC payment of; LBP-89-11, 29 NRC 306 (1989) 
pro se, pleading requirements for; ALAB-91S, 29 NRC 427 (1989) 

INTERVENTION 
late, five-factor test for; CU-89-6, 29 NRC 348 (1989) 
limited, denial of motion for; Cll-89-6, 29 NRC 348 (1989) 

INTERVENTION PETITIONS, lATE-F1l£O 
good cause for; Cll-89-6, 29 NRC 348 (1989) 
test for admission of; LBP-89-3, 29 NRC SI (1989) 
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IRREPARABLE INJURY 
failure to address, in motion for stay; a.I-89-9, 29 NRC 423 (1989) 
reactor imdiation during low-power operation as; a.I-89-8, 29 NRC 399 (1989) 
showing necessary to demonstrate; ALAB-914, 29 l'-"RC 357 (1989); Cll-89-8, 29 NRC 399 (1989) 
weight given to showing of, in detennining motion for stay; ALAB-914, 29 NRC 357 (1989) 

ISOTOPES 
stable, appellate sua sponte review of licensing board authorization for construction permits and 

operating licenses; ALAB-913, 29 NRC 267 (1989) 
stable, NRC licensing concerns over production of; LBP-89-5, 29 NRC 99 (1989) 

JURISDICTION 
appeal board responsibility to look independently at questions put before it that have jurisdictional 

overtenes; ALAB-917. 29 NRC 465 (1989) 
subject matter. oral ruling expunging previously admitted contention because of lack of; ALAB-916, 29 

NRC 434 (1989) 
subject maner. source of; LBP-89-15. 29 NRC 493 (1989) 
to apply sanctions where several licensing boards have been convened to resolve discrete segments of a 

case; Cll-89-2, 29 NRC 211 (1989) 
JURISDICTION. UCENSING BOARD 

right of licensing board to determine its own bounds; LBP-89-4, 29 l'-"RC 62 (1989) 
to reopen a record on seismic issues; LBP-89-3. 29 l'-"RC 51 (1989) 

LEGAL AUDIORITY 
delegation of state and local government police powers; LBP-89-8. 29 NRC 193 (1989) 

UCENSE APPllCATION 
withdrawal of; a.I-89-8. 29 NRC 399 (1989) 

UCENSE CONDmONS 
for evaluation of Bora flex panels in reracked spent fucl pool; LBP-89-12, 29 l'-"RC 441 (1989) 

UCENSING BOARDS 
assignment of responsibility to decide discrete portions of proceedings; ALAB-916, 29 NRC 434 (1989) 
authority to award attorneys' fees; LBP-89-1I. 29 NRC 306 (1989) 
review of NRC Staff actions; LBP-89-4. 29 l'-"RC 62 (1989) 
right to determine bounds of its own jurisdiction; LBP-89-4. 29 NRC 62 (1989) 
source of subject maner jurisdiction; LBP-89-15. 29 NRC 493 (1989) 

UCENSING PROCEEDINGS 
expedition and thoroughness in; a.I-89-8. 29 NRC 399 (1989) 
uncontested. appellate sua sponte review of; ALAB-913. 29 NRC 267 (1989) 

MANAGEMENT COMPETENCE 
to address and resolve .. fety concerns; 00-89-4. 29 NRC S45 (1989) 

MATERIALS UCENSE PROCEEDINGS 
request to hold proceeding in abeyance pending NRC action on state request to assume responsibility 

for thorium mill tallin&,,; LBP-89-16. 29 l'-"RC 508 (1989) 
MEDICAL SERVICES 

for contaminated injured individuals. adequacy of ULCO plan for. LBP-89-1. 29 NRC 5 (1989) 
for contaminated injured individuals, denial of motion to reopen a record on basis of alleged 

inadequacies in; a.I-89-1. 29 NRC 89 (1989) 
MICROORGANISMS 

effect of evaporation system on; LBP-89-7. 29 NRC 138 (1989) 
MODEUNG 

core-wide and out-of-phase power oscillations, simulators for; 00-89-3, 29 NRC 385 (1989) 
See also Dose Modeling 

MONITORING 
of special-facility evacuees. testing of. in emergency exercises; LBP-89-I, 29 NRC 5 (1989) 
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MOTION TO STRIKE 
intervenor's notice of appeal from licensing board order, ALAD-911, 29 NRC 46S (1989) 

NATIONAL ENVIRONMENTAL POllCY ACT 
burden of proof on alternatives to evapontion of accident-genentted water, LBP-89-1, 29 NRC 138 

(1989) 
severe-accident considenttions under; LBP-89-6, 29 NRC 121 (1989) 
unused capachy of spent fuel pool as a resource within the meaning of; LDP-89-18, 29 NRC 539 

(1989) 
NEtrrRON FLUX 

instrumentation for measurement of; DD-89-3, 29 NRC 38S (1989) 
NlL-DUCTIUfY TRANSmON 

reference temperature for; LDP-89-IS, 29 NRC 493 (1989) 
NONPARTY PARTICIPATION 

standing to sec1c a stay or reconsideration; CU-89~, 29 NRC 348 (1989) 
NOTICE 

Sec Official Notice 
NOTICE OF HEARING 

limit on litigable issues set out in; LBP-89-IS, 29 NRC 493 (1989) 
limitation on litigable issues by; LBP-89-11, 29 NRC 306 (1989) 

NOTIFlCATION 
eme:gency, measurement of elapsed time for; LBP-89-9. 29 NRC 211 (1989) 
eme:gency, requirements for; ALAD-911. 29 NRC 241 (1989) 
of population in out-of-state portion of EPZ, adequacy of siren system for; LBP-89-11, 29 NRC S19 

(1989) 
testing of system in emergency exercise; LBP-89-I, 29 NRC 5 (1989) 
see also Alerting; Siren Alert System 

NRC PROCEEDINGS 
right of parties to pranpt resolution of; LBP-89-16, 29 NRC 508 (1989) 
See also Construction Permit Proceedings; Licensing Proceedings; Materials License Proceedings; 

Operating License Amendment Proceedings; Operating License Proceedings 
?I.'RC REVIEW 

parties to; CU-89~, 29 NRC 348 (1989) 
?I.'RC STAFF 

licensing board review of actions of; LBP-89-4, 29 NRC 62 (1989) 
NUCLEAR REGULATORY COMMISSION 

authority to direct certification of issues; CU-89-2, 29 NRC 211 (1989) 
authority to waive regulations; CU-89-8. 29 NRC 399 (1989) 
consideration of contention that is before the appeal board on the merits; CU-89-8, 29 NRC 399 (1989) 
endorsement of scheduling order prior to appellate review; ALAB-910, 29 NRC 9S (1989) 
enforcement policy for severity level n violations; D0-89-1, 29 NRC 325 (1989) 
health and safety responsibilities of; CU-89-3, 29 NRC 234 (1989); D0-89-4, 29 NRC S4S (1989) 
immediate effcctiveneu review of licensing decisions; CU-89-S, 29 NRC 34S (1989) 
policy on unctions; CU-89-2, 29 NRC 211 (1989) 

NUCLEAR WASTE POUCY ACT 
funding for disposal of spent fuel; CU-89-1, 29 NRC 39S (1989) 

OCCUPATIONAL EXPOSURES 
from evaporation of accident-generated water at TMI; LBP-89-1, 29 NRC 138 (1989) 

OfFICIAL NOTICE 
standard for taking; ALAB-911. 29 NRC 241 (1989) 

OIL AND GAS WELL LOGGING 
misuse of sealed sources in; AU-89-2, 29 ?I.'RC 322 (1989) 

OPERATING UCENSE AMENDMENT PROCEEDINGS 
scope of litigable issues in; LBP-89-1S, 29 NRC 493 (1989) 
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OPERATING UCENSE AMENDMENI'S 
10 delete !echnica1 'pecifications prolu'biting disposal of accident-generated Wlter at TMI; ALAB-914, 29 

NRC 357 (1989) 
handled IS an administrative matter, admissibility of contentions addressing; lBP-89-1S, 29 NRC 493 

(1989) 
10 increase spent fucl pool atonge capacity, gnnt of; lBP-89-12, 29 NRC 441 (1989) 

OPERATING UCENSE PROCEEDINGS 
role of Commission in; CU-89-8, 29 NRC 399 (1989) 

OPERATING UCENSES 
effect of gnnt of low-power license IlI1 decisilll1 10 issue full-power license; CU-89-8, 29 NRC 399 

(1989) 
financial qualifications criteria for; CU-89-3, 29 NRC 234 (1989) 

OPERATING UCENSES, LOW-POWER 
.peculation on outcome of full-power licensing proceedings IS grounds for denial of; CU-89-8, 29 NRC 

399 (1989) 
OPERATION, LOW-POWER 

at 25% of rated power, pending resolution of emergency planning contentions; CU-89-2, 29 NRC 211 
(1989) 

before cooclusilll1 of all hearings; CU-89-8, 29 NRC 399 (1989) 
risk of an accident during; CU-89-8, 29 NRC 399 (1989) 

ORAL RUUNGS 
expunging for lack of subject mant:!' jurisdiction, previously Idmitted contentilll1, di=ted certification of; 

ALAB-916, 29 NRC 434 (1989) 
PENALTIES 

Sec Civil Pcnslty; Sanctions 
PHYSICAL SECURITY 

of facility producing .uble isotopes; LBP-89-S, 29 NRC 99 (1989) 
PIPE WAll TInNNING 

at Rancho Scco, allegations of: D0-89-2, 29 NRC 337 (1989) 
POUeE POWERS 

delegation of, 10 applicant's emergency response team; LBP-89-S, 29 NRC 193 (1989) 
POUCY STATEMENTS 

of review of severe Iccidents for spent fuel pool expansion; LBP-89-6, 29 NRC 127 (1989) 
on application of Ilnctions; CU-89-2, 29 NRC 211 (1989) 

PRECEDENTIAL EFFECT 
of unrcviewed licensing board decisions; ALAB-912, 29 NRC 26S (1989) 

PRISONS 
eVicuation of during radiological emergencies, training of civilians 10 assist in; LBP-89-14, 29 NRC 487 

(1989) 
PRODUCTION FACIUlY 

delinitilll1 of centrifuge mlc:hinca IS; LBP-89-S, 29 NRC 99 (1989) 
PROOF, BURDEN OF 

in proceeding to determine whether license amendment granted by NRC Staff may JCmain in effect; 
LBP-89-12, 29 NRC 441 (1989) 

on considcratilll1 of alternatives under NEPA; LBP-89-7, 29 NRC 138 (1989) 
PROTECIlVE ACTIONS 

ingestilll1 pathway, testing of implemenutilll1 of; LBP-89-1, 29 NRC 5 (1989) 
plume exposure pathway, testing of implemenution of; LBP-89-1, 29 NRC 5 (1989) 

PROTECIlVE ORDER 
IS alternative 10 compliance with discovery order; CU-89-2, 29 NRC 211 (1989) 

PUBUC INFORMATION 
testing requirements for; lBP-89-1, 29 NRC 5 (1989) 
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QUALIFICATION 
Sec Environmental Qualification; F1l\3nciaI Qualifications 

QUALITY ASSURANCE 
integrity of applicant's voluntary program for handling employee concerns; DD-89-4. 29 NRC 545 

(1989) 
RADIATION DOSE 

See Dose 
RADIATION EXPOSURE 

of radiographer. civil penalty for; AU·89·1. 29 NRC 319 (1989) 
See also Dose; Occupational Exposures 

RADIATION RELEASES 
from tritium evaporation; Ulp·89·7. 29 NRC 138 (1989) 

RADIATION. LOW·LEVEL 
health effects of; Ulp·89·7. 29 NRC 138 (1989) 

RADIOACTIVE MA"ffiRIALS 
from TMI accident. shipment and burial of; Ulp·89·7. 29 l'o'RC 138 (1989) 

RADIOACTIVE RELEASES 
by Rancho Seeo. allegations of; 00-89·2, 29 l'o'RC 337 (1989) 

RADIOACTIVE WASTE 
accident·generated water at TMI. storage in tanks <Xl site vs forced evaporati<Xl; CIl·89·5. 29 NRC 345 

(1989) 
accident·generated water It Thll. storage in tanks <Xl site vs forced evaporation; ALAB·914. 29 NRC 

357 (1989) 
See also Waste Disposal 

RADIOGRAPHER 
ovcrexposutC, civil penalty for; AU·89·1. 29 NRC 319 (1989) 

REACTOR CORE 
stability. reliability of deeay ratios as indicators of; D0-89·3. 29 NRC 385 (1989) 

REACTOR POWER OSCIU.ATIONS 
operating procedures for response to; 00·89·3. 29 l'o'RC 385 (1989) 

REACTOR VESSEL 
material surveillance program requirements; LDP·89·15. 29 l'o'RC 493 (1989) 

REACTORS 
See Boiling Water Reactors; Research Reactors 

REAUSM PRINOPLE 
standard for rebuttal of; CU·89·2, 29 NRC 211 (1989) 

REAUSM RULE 
challenge to; Ulp·89·1. 29 l'o'RC 5 (1989) 

RECIRCULATION PUMPS 
end·of·cycle trips. reporting of; 00-89·3. 29 NRC 385 (1989) 

RECONSIDERATION 
as I means for introducing I new contention; CU·89·3. 29 l'o'RC 234 (1989) 
changed circumstances requirement for; CLI·89·7. 29 NRC 395 (1989) 
motion for, treated IS motion for stay; CLI·89·9, 29 l'o'RC 423 (1989) 
motions by nonparties; CLI·89·6, 29 NRC 348 (1989) 
of denial of rule waiver petition. denial of; CLI·89·3. 29 NRC 234 (1989) 
of exclusion of contention on severe Iccident in spent fuel pool; Ulp·89-6, 29 NRC 127 (1989) 
responses to motions for; LBP·89·6. 29 NRC 127 (1989) 

REFERRAL OF RULING 
to appeal board. standard for; LDP·89·6. 29 NRC 127 (1989) 

REGULATIONS 
challenges to, litigability of; Ulp·89·15. 29 l'o'RC 493 (1989) 
definition of test facility and research reactor; OPRM·89·1. 29 l'o'RC 385 (1989) 
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financial qualifications exemption for electric utilities, waiver of; LBP-89-IO, 29 NRC 297 (1989) 
forum for challenges to; CU-89-8, 29 NRC 399 (1989) 
interpretation of 10 C.F.R. 2.714(a)(I)(i)-(v); CU-89-6, 29 NRC 348 (1989) 
interpretation of 10 C.F.R. 2.77l(a) and 2.788(a); CU-89-6, 29 NRC 348 (1989) 
interpretation of 10 C.F.R. 50.47(c)(I); CU-89-2, 29 NRC 211 (1989) 
interpretation of 10 C.F.R. 50.47(d); CU-89-8, 29 NRC 399 (1989) 
realism rule, challenge to; LBP-89-1, 29 NRC 5 (1989) 
standard for grant of waiver of; CU-89-3, 29 NRC 234 (1989); CU-89-8, 29 NRC 399 (1989) 
See also Rules of Practice 

REOPENING A RECORD 
affidavit required in support 0(; AlAn-915, 29 NRC 427 (1989); CU-a9-I, 29 NRC 89 (1989); 

LBP-89-3, 29 NRC 51 (1989) 
burden on proponent of motion for; LBP-89-4, 29 NRC 62 (1989) 
comp.nrbility to 2.206 procedures; LBP-89-4, 29 NRC 62 (1989) 
on seismic issues, recent eanhquake IS cause for; LBP-89-3, 29 NRC 51 (1989) 
rulemaking proceeding on ATWS, to reconsider end-of-cyc1e recirculation pump trips on boiling water 

reactors; DD-89-3, 29 NRC 385 (1989) 
showing necessary for; CU-89-1, 29 NRC 89 (1989); CU-89-9, 29 NRC 423 (1989) 
specificity required of material in support of a motion for; CU-89-1, 29 lIo'RC 89 (1989) 
support required of motions for; LBP-89-4, 29 NRC 62 (1989) 
to accept. latc-filed contention on financial qualifications; LBP-89-IO, 29 NRC 297 (1989) 

REPORTING 
of recirculation pump trips; DD-89-3, 29 lIo'RC 385 (1989) 

REPORTS 
See Inspection Reports 

RERACKING 
of spent fuel pool with high-density storage racks; LBP-89-12, 29 NRC 441 (1989) 

RES ruDlCATA 
applicability to seismic issues resolved during construction permit proceeding; LBP-89-3, 29 NRC 51 

(1989) 
RESEARCH REACfORS 

definition of; DPRM-89-1, 29 NRC 385 (1989) 
REVIEW 

immediate effectiveness, of licensing decisions; CU-89-5, 29 lIo'RC 345 (1989) 
See also NRC Review 

REVIEW, APPEllATE 
abuse of discretion standard (or; ALAn-918, 29 NRC 473 (1989) 
Commission endorsement of scheduling order prior to; ALAn-910, 29 NRC 95 (1989) 
of denials of late interventions petitions; CU-89-6, 29 NRC 348 (1989) 
of licensing board', balancing of five factors for admission of latc-filed contentions, standard of; 

ALAB-918, 29 NRC 473 (1989) 
REVIEW, APPELLATE SUA SPONrE 

of grant of summary disposition of environmental qualification issue; ALAn-909, 29 NRC 1 (1989) 
of seu1ement agreements; ALAn-91I, 29 NRC 247 (1989) 
of uncontested combined construction permit/operating license proceeding; AlAn-913, 29 NRC 267 

(1989) 
purpose of; ALAn-911, 29 NRC 247 (1989) 
rights of parties where need for corrective action is found upon; ALAn-91I, 29 NRC 247 (1989) 
standard for; ALAn-911, 29 NRC 247 (1989) 

REVIEW, INTERLOCUfORY 
standard for; CU-89-2, 29 NRC 211 (1989) 
See also Appeals, Interlocutory 
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RISK 
discussions of, in addressing irreparable harm standard for grant of a stay; CU-89-8, 29 NRC 399 

(1989) 
during low-power operation; CU-89-8, 29 NRC 399 (1989) 
See also Genetic Risk 

ROLE CONfUCf 
by bus drivers during emergencies; ALAB-91l, 29 NRC 247 (1989) 

RULEMAKING 
ATWS, request to reopen; 00-89-3, 29 NRC 385 (1989) 
to amend regulations defining research rctctors and test facilities, denial of petition for; OPRM-89-1, 29 

NRC 385 (1989) 
RULES OF PRACTICE 

administrative fairness in scheduling; CU-89-4, 29 NRC 243 (1989) 
admissibility of contentions addressing license amendment handled as an administrative matter; 

LBP-89-1S, 29 NRC 493 (1989) 
affidavit requirement for motions to reopen; CU-89-I, 29 NRC 89 (1989); LBP-89-4, 29 NRC 62 

(1989) 
appealability of dismissal of contentions; CU-89-8, 29 NRC 399 (1989) 
appellate review of denials of late interventions petitions; CU-89-6, 29 NRC 348 (1989) 
appellate sua sponte review where intervenors have been dismissed as a sanction; ALAB-91l, 29 NRC 

247 (1989) 
appellate sua sponte review, standard for; ALAB-9Il, 29 NRC 247 (1989) 
attorneys' fees, request for award of; LBP-89-Il, 29 NRC 306 (1989) 
burden of proof in proceeding to determine whether license amendment granted by NRC Starr may 

remain in effect; LBP-89-12, 29 NRC 441 (1989) 
burden of proof on NEPA issues; LBP-89-7, 29 I\'RC 138 (1989) 
burden on proponent of motion for IIIntIllIry disposition; LBP-89-9, 29 NRC 271 (1989) 
burden on proponent of motion to reopen; LBP-89-4, 29 NRC 62 (1989) 
casc-by-case decisions of admissibility of contention.; LBP-89-1S, 29 NRC 493 (1989) 
certification of ruling on admissibility of emergency exercise cmtcntions; LBP-89-I, 29 NRC 5 (1989) 
chaUenges to Commission regulations, litigability of; LBP-89-IS, 29 NRC 493 (1989) 
changed circumstances requirement for reconsideration petitions; CU-89-7, 29 NRC 395 (1989) 
comparability of motions to reopen and 2206 procedures; LBP-89-4, 29 NRC 62 (1989) 
consolidatim of admissible and inadmissible contentions; LBP-89-I, 29 NRC 5 (1989) 
consolidation of requests for show-cause proceedings; 00-89-2, 29 NRC 337 (1989) 
contcntims addressing previously litigated issues, admissibility of; LBP-89-15, 29 NRC 493 (1989) 
contentions supported by repudiated documents; CU-89-3, 29 NRC 234 (1989) 
contradictory supporting documents as bases for show-cause proceeding; 00-89-2, 29 NRC 337 (1989) 
criteria for admission of emergency exercise contentions; ALAB-918, 29 NRC 473 (1989) 
deadline for filing contentions; UlP-89-4, 29 NRC 62 (1989) 
declaratory relief, standard for grant of; LBP-89-11, 29 NRC 306 (1989) 
directed certification of scheduling order; ALAB-910, 29 NRC 95 (1989) 
evidentiary support for contentions; CU-89-3, 29 NRC 234 (1989) 
five-factor test for admission of late-filed contentions; LBP-89-4, 29 NRC 62 (1989); LBP-89-16, 29 

NRC 508 (1989) 
forum for chaUenges to regulations; CU-89-8, 29 NRC 399 (1989) 
immediate effectiveness review of licensing decisions; CU-89-S, 29 NRC 345 (1989) 
inferences arising from party'a failure to rebut arguments on appeal; ALAB-917, 29 NRC 465 (1989) 
interlocutory appeals, standard for; ALAB-916, 29 NRC 434 (1989) 
intervention by a state; CU-89-2, 29 NRC 211 (1989) 
litigability of issues on enforcement; LBP-89-l1, 29 NRC 306 (1989) 
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need for &how-causc proceeding where NRC has requested action Ihrough generic bulletin in response to 
an event; 00-89-3, 29 NRC 385 (1989) 

oflicW notice, sundml for tiling; ALAB-911, 29 NRC 247 (1989) 
purpose of appellate sua sponte teView; AlAB-911, 29 NRC 247 (1989) 
reconsideration motions by nonparties; CU-89-6, 29 NRC 348 (1989) 
referral of ruling 10 appeal board; Il3P-89-6, 29 NRC 127 (1989) 
reopening a Ittord, requirements for; ALAB-915, 29 NRC 427 (1989) 
responses to motions for reconsideration; LBP-89-6, 29 NRC 127 (1989) 
rights o( parties where need (or corrective action is fOlUld upon ,ppell.te su. sponte review; 

ALAB-911, 29 NRC 247 (1989) 
scope of litigable issues in operating license amendment proceedings; LBP-89-15, 29 NRC 493 (1989) 
,how-c. use proocedings, need for, where petitioner', request is b,sed on same grounds as prior 

petitioner's request; 00-89-4, 29 NRC 545 (1989) 
showing necessary for reopening • record; CU-89-1, 29 NRC 89 (1989); CU-89-9, 29 NRC 423 (1989) 
showing of good cause (or late filing of contention; Il3P-89-4, 29 NRC 62 (1989) 
specificity JequUed of motions to reopen; CU-89-1, 29 NRC 89 (1989) 
standing to scc:lr. reconsideration or suy; CU-89-6, 29 NRC 348 (1989) 
stare decisis cft'ect of unreviewcd licensing board decisions; ALAB-912, 29 NRC 265 (1989) 
slay of 'gency actions, criteria for grant of; ALAB-914, 29 NRC 357 (1989) 
sua sponte teView authority of appeal boards; ALAB-909, 29 NRC 1 (1989) 
aummary disposition, sundard for; LBP-89-9, 29 NRC 271 (1989) 
support required for contentions It admission stage; Il3P-89-15, 29 NRC 493 (1989) 
support required for motions to reopen; LBP-89-4, 29 NRC 62 (1989) 
test of finality for 'ppeal purposes; ALAB-917, 29 NRC 465 (1989) 
treatment of rulc:rnaking Jequest submitted in 2.206 petition; 00-89-3, 29 NRC 385 (1989) 
waiver of rules or regul.tions; CU-89-3, 29 NRC 234 (1989) 
weight given to irreparable harm in determining suy motions; CU-89-8, 29 NRC 399 (1989) 

SAFE SUurooWN EARTIIQUAKE 
determination of; AlAB-915, 29 NRC 427 (1989) 
reevaluation of, in light of Quebec earthquake; Il3P-89-3, 29 NRC 51 (1989) 

SAFEGUARDS PROTEcnONS 
for facility producing stable isotopes; LBP-89-5, 29 NRC 99 (1989) 

SAFETY ANALYSIS . 
for facility producing stable isotopes; LBP-89-5, 29 NRC 99 (1989) 

SAFETY ISSUES 
Sec Generic Safety Issues; Health and Safety 

SAFETY PARAMETER DISPLAY SYSTEM 
safety of delaying corrective measures until first refueling ouuge; CU-89-8, 29 NRC 399 (1989) 

SANcnONS 
dismissal from proceeding for failure to comply with discovery order; CU-89-2, 29 NRC 211 (1989) 
factors considered in imposition of; CU-89-2, 29 NRC 211 (1989) 
for failure of sutes to develop and license their own waste disposal sites; CU-89-7, 29 NRC 395 

(1989) 
NRC policy on application of; CU-89-2, 29 NRC 211 (1989) 
Sec .Iso Civil Penalty 

SCIIEDUUNG ORDER 
.dministrative fairness of; CU-89-4, 29 NRC 243 (1989) 
directed certification of; AlAB-910, 29 NRC 95 (1989) 

SCHOOLS 
participation in emergency exercises; Il3P-89-1, 29 NRC 5 (1989) 

SEALED SOURCES 
misuse of, in oil and gas well logging; AU-89-2, 29 NRC 322 (1989) 
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SECURITY 
Sec Physical Security 

SEISMIC ISSUES 
reopening a record at; LBP-89-3, 29 NRC 51 (1989) 
scc also Earthquakes 

SETILEMENT AGREEMENTS 
appellate sua sponte review of; ALAB-911, 29 NRC 147 (1989) 
objections to; CU-89-6, 29 NRC 348 (1989) 
on monetuy penalty for misuse of scaled sources for oil and gas well logging; AU-89-2, 29 NRC 322 

(1989) 
on monetaty penalty for ndiognpher overexposure; AU-89-1, 29 NRC 319 (1989) 

SHOW-CAUSE PROCEEDINGS 
contradictoty supporting documents as basis for; D0-89-2, 29 NRC 337 (1989) 
consolidation of roqucsts for; DD-89-2, 29 NRC 337 (1989) 
need for, where NRC has mIuested action through generic bulletin in response to an event; D0-89-3, 

29 NRC 38S (1989) 
need for, where petitioner's mIucst is based on same grounds as prior petitioner's mIuest; D0-89-4, 29 

NRC S45 (1989) 
SIGNIFICANr HAZARDS CONSIDERATION 

applicability to test facilities; DPRM-89-1, 29 NRC 385 (1989) 
challenges to Staff finding; LBP-89-15, 29 NRC 493 (1989) 

SIMULATORS 
for modeling coro-wide and out-of-phase power oscillations; D0-89-3, 29 NRC 385 (1989) 

SIREN ALERT SYSTEM 
hearing damage from; LBP-89-9, 29 NRC 271 (1989) 
maximum volume for; LBP-89-17, 29 NRC 519 (1989) 
testing of, in emergency exercise; LBP-89-1, 29 NRC 5 (1989) 
vehicular system, adequacy of; LBP-89-17, 29 NRC 519 (1989) 

SPECIAL FACIUI1ES 
participation in emergency exercises; LBP-89-1, 29 NRC 5 (1989) 

SPECIAL NUCLEAR MATERIAL 
physical protection and material control and accounting for; LBP-89-5, 29 NRC 99 (1989) 

SPENT FUEL 
funding for disposal of; Cll-89-7, 29 NRC 395 (1989); CU-89-8, 29 NRC 399 (1989) 

SPENT FUEL POOL 
self-sustaining zirconium fire in; LBP-89-6, 29 NRC 127 (1989) 
unused capacity as a resource as to which there is an unresolved connict; LBP-89-18, 29 1\'Rt:: 539 

(1989) 
SPENT FUEL POOL EXPANSION 

approval of reracking plan for; LBP-89-12, 29 NRC 441 (1989) 
severe-accident considerations for; LBP-89-6, 29 NRC 127 (1989) 

STANDING 
to sccJc reconsideration or stay; CU-89-6, 29 NRC 348 (1989) 

STARE DECISIS EFFEcr 
of unrcviewed licensing board decisions; ALAB-912, 29 NRC 265 (1989) 

STATE AND LOCAL GOVERNMENTS 
dismissal fran proceeding for failure to comply with discovety order; CU-89-2, 29 NRC 211 (1989) 
interface of applicant with, during ndiological emergencies; LBP-89-1, 29 NRC 5 (1989) 
intervention by; CU-89-2, 29 NRC 211 (1989) 

STAnrrORY CONSTRUCTION 
general rules for; CU-89-8, 29 NRC 399 (1989) 
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~AY 
criteria for grant of; ALAD-914, 29 NRC 357 (1989); CU-89-8, 29 NRC 399 (1989) 
of authorization to conduct low-power testing, denial of motion for; CU-89-8, 29 NRC 399 (1989) 
showing ne«Sury when ineparable injury is not shown; ALAB-914, 29 NRC 357 (1989) 
standing to seek; CU-89-6, 29 NRC 348 (1989) 
treatment of motion for reconsideration as request for; CU-89-9, 29 NRC 423 (1989) 
weight given to iIreparable injury factor in determining motions for; ALAD-914, 29 NRC 357 (1989); 

CU-89-8, 29 NRC 399 (1989) 
SUMMARY DISPOSmON 

burden on proponent of motion for; LnP-89-9, 29 NRC 271 (1989) 
legal standard for; LnP-89-9, 29 NRC 271 (1989) 
of environmental qualilication issue, appellate sua aponte review of grant of; ALAB-909, 29 NRC 1 

(1989) 
of reallim contentions; CU-89-2, 29 NRC 211 (1989) 

SUSPENSION ORDERS 
immediately effective, challenges to; LnP-89-11, 29 NRC 306 (1989) 

SYSTEMATIC ASSESSMENT OF UCENSEE PERFORMANCE 
purpose of, and adequacy for Wolf Crct:k; 00-89-4, 29 NRC 545 (1989) 

TECHNICAL SPECIFICATIONS 
prohibiting disposal of accident-generated water at TMI, deletion of; ALAB-914, 29 NRC 357 (1989) 

TEMPERATURE 
reference, for nil-ductility transition; LnP-89-1S, 29 NRC 493 (1989) 

TE~ FACIUTY 
definition of; DPRM-89-I, 29 NRC 38S (1989) 

TIIREE MILE ISLAND 
accident-generated water, storage in tanks on lite VI forced evaporation; ALAB-914, 29 NRC 357 

(1989); CU-89-5, 29 NRC 34S (1989); LnP-89-7, 29 NRC 138 (1989) 
TRAINING 

in procedures for response to reacto"- power OIScilIations; 00-89-3, 29 NRC 385 (1989) 
of civilian personnel for evacuation of Graterford prison, stipulation on; LnP-89-14, 29 NRC 487 (1989) 
of ULCO emergency response personnel, adequacy of program for; LnP-89-1, 29 NRC 5 (1989) 

TRITIUM 
health effects of; LnP-89-7, 29 NRC 138 (1989) 
measurement of; LnP-89-7, 29 NRC 138 (1989) 
radiation releases fran evaporation of; LnP-89-7, 29 NRC 138 (1989) 

VIOLATIONS 
severity level II, enforcement policy for; 00-89-1, 29 NRC 325 (1989) 

WAIVER 
of financial qualifications exemption, denial of request for; CU-89-3, 29 NRC 234 (1989) 
of financial qualifications rules; LnP-89-IO, 29 NRC 297 (1989) 
of regulations, showing necessary for; CU-89-8, 29 NRC 399 (1989) 

WASTE DISPOSAL 
accident-generated water It TMI, storage in tanks on site VI forced evaporation; ALAB-914, 29 NRC 

357 (1989); CU-89-S, 29 NRC 345 (1989) 
funding for dispOISal of spent fuel; CU-89-8, 29 NRC 399 (1989) 

WASTE DISPOSAL SITES 
obligation of states to develop and license their own waste disposal sites; CU-89-7, 29 NRC 395 

(1989) 
state IUthOrity to deny ICCess to; CU-89-7, 29 NRC 395 (1989) 

WATER 
accident-generated, at TMI, storage in tanks on site vs forced evaporation; ALAB-914, 29 NRC 3S7 

(1989); CU-89-5, 29 NRC 345 (1989); LnP-89-7, 29 NRC 138 (1989) 
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WlUSTI.EDLOWERS 
civil penalty for retaliatory discrimination against; DD-89-1. 29 NRC 325 (1989) 

ZIRCONIUM 
self-sustaining fue in spent fuel pool. litigability of; LDP-89-6. 29 NRC 127 (1989) 
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ALCIffiMIE FACILITY-l CPDF; ALCIffiMIE FACILITY-2 OliVER SPRINGS; Docket 
Nos. S(}'603-CP/OL, S(}'604-CP 

CONSTRUCTION PERMIT AND OPERATING UCENSE; February I, 1989; INITIAL DECISION; 
LBP-89-S, 29 NRC 99 (1989) 

CONSTRUCTION PERMIT AND OPERATING UCENSE; March 20, 1989; DECISION; ALAB·913, 
29 NRC 267 (1989) 

BIG ROCK POINT PLANT; Docket No. S(}'155 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

D0-89-3, 29 NRC 365 (1989) 
BROWNS FERRY NUCLEAR PLANT, Units 1,2, and 3; Docket Nos. 5(}'2S9, 50-260, 5(}'296 

REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 
D0-89-3, 29 NRC 365 (1989) 

BRUNSWICK STATION, Units 1 and 2; Docket Nos. 5(}'324, 5(}'32S 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

D0-89-3, 29 NRC 365 (1989) 
CUNTON POWER STATION; Docket No. 50-461 

REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 
D0-89-3, 29 NRC 365 (1989) 

COMANCIffi PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. 50-445·01., S0-44~OL, 
S0-44S-CPA 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENT; April 20, 1989; 
MEMORANDUM AND ORDER; CU·89·6, 29 NRC 348 (1989) 

COOPER STATION, Unit I; Docket No. S(}'298 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD·89-3, 29 NRC 365 (1989) 
DRESDEN NUCLEAR POWER PLANT, Units 2 and 3; Docket Nos. S(}'237, S(}'249, S0-373, S(}'374 

REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 365 (1989) 

DUANE ARNOLD ENERGY CENTER; Docket No. 50-331 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 c.F.R. §2.206; 

D0-89·3, 29 NRC 365 (1989) 
ENRICO FERMI ATOMIC POWER PLA!'."r, Unit 2; Docket No. 5(}'341 

REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 
D0-89-3, 29 NRC 365 (1989) 

GRAND GULF NUCLEAR STATION, Unit I; Docket No. S0-416 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R.'§2.206; 

D0-89-3, 29 NRC 365 (1989) 
IJATCII NUCLEAR POWER PLANT, Units 1 and 2; Docket Nos. S(}'32I, S(}'366 

REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 
D0-89-3, 29 NRC 365 (1989) 

HOPE CREEK GENERATING STATION, Unit 1; Docket No. S(}'354 
REQUEST FOR ACTION; April 27, 1989; DIRECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

D0-89·3, 29 NRC 365 (1989) 
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JAMES A. FITZPATRICK NUCLEAR POWER PLANf: Docket No. S(}'333 
REQUEST FOR ACTION: April 27, 1989: DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206: 

DD·89-3, 29 NRC 365 (1989) 
LASAllE COUNTY STATION, Units 1 and 2: Docket Nos. S(}'373, 5(}'374 

REQUEST FOR ACTION: April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 365 (1989) 

LIMERICK GENERATING STATION, Unit 1; Docket No. S(}'352 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-3, 29 NRC 365 (1989) 
LIMERICK GENERATING STATION, Uniu 1 and 2; Docket Nos. 5(}'3S2-OL, S(}'353-0L 

OPERATING LICENSE; Iune 2, 1989; MEMORANDUM AND ORDER; LDP·89-14, 29 NRC 487 
(1989) 

MilLSTONE Unit 1; Docket No. 5(}'245 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; 

DD-89-3, 29 NRC 365 (1989) 
MONTICELLO NUCLEAR GENERATING PLANT, Unit 1; Docket No. 5(}'263 

REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89·3, 29 NRC 365 (1989) 

NINE MILE POINT PLANT, Units 1 and 2; Docket Nos. 5(}'220, 50-410 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-3, 29 NRC 365 (1989) 
ONE FACTORY ROW, GENEVA, OHIO 44041; Docket No. 3(}'16055·SP 

SPECIAL PROCEEDING; March 21, 1989; MEMORANDUM AND ORDER; LDP-89-11, 29 NRC 
306 (1989) 

OYSTER CREEK NUCLEAR GENERATING STATION; Docket No. 5(}'219 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-3, 29 NRC 365 (1989) 
PEACH DOTTOM ATOMIC POWER STATION, Units 2 and 3; Docket Nos. S(}'2n, 5(}'278 

REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 365 (1989) 

PERRY NUCLEAR POWER PLANT, Unit 1; Docket No. 5(}.440 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD·89-3, 29 NRC 365 (1989) 
PILGRIM NUCLEAR POWER STATION; Docket No. 5(}'293 

REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 365 (1989) 

QUAD CITIES NUCLEAR POWER PLANT, Units 1 and 2; Docket Nos. 50-254, SO-265 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-3, 29 NRC 365 (1989) 
RANCHO SECO NUCLEAR GENERATING STATION; Docket No. S(}'3I2 

REQUEST FOR ACTION; March 21, 1989; DIRECTOR'S DECISION UNDER 10 c.F.R. §2.206; 
DD·89-2, 29 NRC 337 (1989) 

RESEARCH REACTOR; Docket No. S(}'224-0LA 
OPERATING LICENSE AMENDMENT; January 5, 1989; ORDER (Dismissing the Proceeding); 

LDP-89-2, 29 NRC 49 (1989) 
RIVER DEND STATION, Unit 1; Docket No. 50-458 

REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 365 (1989) 

SEADROOK STATION, Units 1 and 2; Docket Nos. S0-443-OL, S0-444-OL 
OPERATING LICENSE; Ianuary 30, 1989; MEMORAJl.'OUM AND ORDER (Review of Quebec 

Eanhquake); LDP-89-3, 29 NRC 51 (1989) 
OPERATING LICENSE; February 8, 1989; MEMORANDUM AND ORDER; ALAD·910, 29 NRC 

95 (1989) 
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OPERATING liCENSE; February 16, 1989; MEMORANDUM AND ORDER (Ruling on Motioo 
for Summary Disposition of Joint Intervenor Contentions 44A and 448); LnP·89·8, 29 NRC 193 
(1989) 

OPERATING liCENSE; March 6, 1989: MEMORANDUM AND ORDER: CU·89-4, 29 NRC 243 
(1989) 

OPERATING liCENSE; March 8, 1989: MEMORANDUM AND ORDER (Ruling on Motions 
by Seacoast Anti·Pollution League and Massachusettll Attorney General Concerning Waiver of 
Commissioo FIJI.neial Qualification Rules); LnP·89·IO, 29 NRC 297 (1989) 

OPERATING liCENSE; May IS, 1989; DECISION; ALAB·9IS, 29 NRC 4z:T (1989) 
OPERATING liCENSE; May 24, 1989: MEMORANDUM AND ORDER; ALAB·916, 29 NRC 434 

(1989) 
OPERATING liCENSE: June 16, 1989; MEMORANDUM AND ORDER; ALAB·917, 29 NRC 465 

(1989) 
SEABROOK STATION, Unil.! I and 2; Docket Nos. S0-443-OL-I, S0-444·0L-I 

OPERATING liCENSE: January 17, 1989: MEMORAI'o.'DUM AND ORDER; ALAB·909, 29 NRC I 
(1989) 

OPERATING liCENSE; January 30, 1989; MEMORANDUM AND ORDER (Denying Motioo to 
Admit Exercise Contcntioo or to Reopen Record): LnP·89-4, 29 NRC 62 (1989) 

OPERATING liCENSE; March 3, 1989; MEMORAl'o.'DUM AND ORDER (Summary Disposition); 
LnP·89·9, 29 NRC z:TI (1989) 

OPERATING liCENSE; March 6, 1989: MEMORANDUM AND ORDER; CU·89·3, 29 NRC 234 
(1989) 

OPERATING liCENSE; May 3, 1989; MEMORANDUM AND ORDER; CU.89·7, 29 NRC 395 
(1989) 

OPERATING liCENSE; May 18, 1989; MEMORANDUM AND ORDER; CU.89·8, 29 NRC 399 
(1989) 

OPERATING liCENSE; May 24, 1989: ORDER; CU·89·9, 29 NRC 423 (1989) 
OPERATING liCENSE; June 20, 1989: MEMORANDUM AND ORDER; ALAB·918, 29 NRC 473 

(1989) 
SEABROOK STATION, Unil.! I and 2; Docket Nos. S0-443-OL-IR2. S0-444·0L-IR2 

OPERATING liCENSE; June 23, 1989; FINAL INITIAL DECISION: LnP·89·17, 29 NRC 519 
(1989) 

SHOREHAM NUCLEAR POWER PLANT, Unit I; Docket No. S()"322 
REQUEST FOR ACTION; April 27, 1989; DffiECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD·89·3, 29 NRC 365 (1989) 
SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. S()"322·0L-3 

OPERATING liCENSE: February 2, 1989: MEMORANDUM AND ORDER: CU·89·I, 29 NRC 89 
(1989) 

OPERATING liCENSE; March 13, 1989: MEMORANDUM AND ORDER; ALAB·911, 29 NRC 
247 (1989) 

SHOREHAM NUCLEAR POWER STATION, Unit I; Docket Nos. S()"322·0L-3, S(}'322-OL-S 
OPERATING liCENSE; March 3, 1989; DECISION: CU·89·2, 29 NRC 211 (1989) 

SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. S()"322·0L-S 
OPERATING liCENSE: March 13, 1989; ORDER: ALAB·912, 29 NRC 265 (1989) 

SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. S()"322·0L-SR 
OPERATING UCENSE; January 3, 1989: MEMORANDUM AND ORDER (Ruling 00 Contentions); 

LnP·89·1, 29 NRC 5 (1989) 
ST. LUCIE NUCLEAR POWER PLANT, Unit I; Docket No. S()"33S·0LA 

OPERATING UCENSE AMENDMENT; May 9, 1989; INnlAL DECISION (Authorizing Spent Fuel 
Pool Rending); LnP·89·12, 29 NRC 441 (1989) 

SUSQUEHANNA STEAM ELECfRlC STATION, Unil.! 1 and 2; Docket Nos. S()"387, S()"388 
REQUEST FOR ACTION: April 27, 1989: DffiECfOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD·89·3, 29 NRC 365 (1989) 
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TIIREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. S0-320-0LA 
OPERATING UCENSE AMENDMENT; February 2, 1989; FINAL INITIAL DECISION; LBP-I19-7, 

29 NRC 138 (1989) 
OPERATING UCENSE AMENDMENT; April 4, 1989; MEMORANDUM AND ORDER; 

ALAB-914, 29 NRC 3S7 (1989) 
OPERATING UCENSE AMENDMENT; April 13, 1989; ORDER; CU-89-S, 29 NRC 34S (1989) 

TURKEY POINr NUCLEAR GENERATING PLANr, Units 3 and 4; Docket Nos. SO-2S0-0LA-4, 
SO-2S1-OLA-4 

OPERATING UCENSE AMENDMENT; June 8, 1989; MEMORANDUM AND ORDER (Ruling 
upat Contentims); LBP-89-1S, 29 NRC 493 (1989) 

VERMONr YANKEE NUCLEAR POWER STATION; Docket No. S0-271 
REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-3, 29 NRC 36S (1989) 
VERMONr YANKEE NUCLEAR POWER STATION; Docket No. SO-271-OLA 

OPERATING UCENSE AMENDMENT; February 2, 1989; MEMORANDUM AND ORDER (Motion 
for Reconsideration of Severe-Accident Ruling); LBP-89-6, 29 NRC 127 (1989) . 

OPERATING UCENSE AMENDMENT; June 30,1989; MEMORANDUM AND ORDER 
(Environmental Contention 3); LBP-89-18, 29 NRC 539 (1989) 

VERMONr YANKEE NUCLEAR POWER STATION; Docket No. S0-271-OLA-2 
OPERATING UCENSE AMENDMENT; May 23,1989; MEMORANDUM AND ORDER 

(Dismissing Proceeding); LBP-89-13, 29 NRC 461 (1989) 
WEST CInCAOO RARE EARTIIS FACIUTY; Docket No. 4()'2061-ML 

MATERIALS UCENSE; June 22, 1989; MEMORANDUM AND ORDER (Ruling on Contentions 
and Staff'. Motion to Hold Proceeding in Abeyance); LBP-89-16, 29 NRC S08 (1989) 

WILMINGTON NORTII CAROUNA FACILITY; Docket No. 70-1113 
REQUEST FOR ACTION; March 13, 1989; DIRECTOR'S DECISION UNDER 10 c.F.R. §2.206; 

DD-89-1, 29 NRC 325 (1989) 
WNP Unit 2; Docket No. S0-397 

REQUEST FOR ACTION; April 27, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 
DD-89-3, 29 NRC 36S (1989) 

WOLF CREEK GENERATING STATION, Unit 1; Docket No. S0-482 
REQUEST FOR ACTION; June S, 1989; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 

DD-89-4, 29 NRC S4S (1989) 

~u,s. G.P,O. 1989-262-4JO,00010 
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