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UNITED STATES OF AMERICA 

OOCt\E:n~o 
JIC)\I r;:ic • ..,. ' !·.f\ • 

October 8, 1999 
'99 OCT 12 A 7 :25 

NUCLEAR REGULATORY COMMISSION o::-: i .. r .r:_ 

nu __ . 
BEFORE THE PRESIDING OFFICER AOJU1 ... ,; . ·'-, 1 : • ·1 · ,-

In the Matter of ) 
) 

DEPARTMENT OF ARMY ) 
Aberdeen Proving Ground, Maryland ) 

) 
(Denial of Materials License for M22/GID-3 ) 
Automatic Chemical Agent Detector Alarm) ) 

) 

Docket No. 30-34610-ML 

NRC STAFF RESPONSE TO 
QUESTIONS POSED BY PRESIDING OFFICER 

I. INTRODUCTION 

By order of September 13, 1999, the Presiding Officer denied the intervention request 

_ filed by Graseby Dynamics, Ltd.{Graseby) and directed the parties to provide an outline of 

the issues to be considered in this proceeding and to address the form of Graseby's 

participation, if any. Memorandum and Order (Intervention Request; Schedules; Prehearing 

Conference), dated September 13, 1999 (Order) (unpublished). The Presiding Officer later 

directed the parties to also address two questions regarding the issues in the proceeding. 

Memorandum, dated September 23)999 (Memorandum) (unpublished). 

By letter dated October 6, 1999, Graseby informed the NRC that it does not want to 

intervene in the above-captioned proceeding, but would like to participate in the upcoming 

prehearing conference as a technical resource for the U.S. Department of the Army (Army). 

See Letter from R.J. Dann, Graseby Dynamics, Ltd., to Office of the Secretary, dated 

October 6, 1999 (Letter). On October 7, 1999, the U.S. Department of the Army (Army) 
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filed its response to the Presiding Officer. Response to Charles Bechhoefer, Presiding 

Officer (PO), Memorandum Dated September 23, 1999, dated October 7, 1999 (Army 

Reply). The Staff provides its response below. 

I. DISCUSSION 

A. Relevant Issues 

The issue in the proceeding is whether the Staff properly denied the Army's 

application for registration and licensing of the model M22/GID-3 Automotic Chemical 

Agent Detector/Alarm for distribution pursuant to 10 C.F.R. § 32.26, "Gas and aerosol 

detectors containing byproduct material: Requirements for license to manufacture, process, 

produce, or initially transf~r." '.!'.hat prov~sion setsfqrth requirements thel;t m~ed to_ be met if, 

inter alia, a product is to be initially transfered for use pursuant to 10 C.F.R. § 30.20. Under 

§ 30.20( a), a person other than those "who manufacture, process, produce or initially transfer 

for sale or distribution gas and aerosol detectors containing byproduct material," is exempt 

from the requirements for a license under the Atomic Energy Act and the regulations "to the 

extent that such person receives possesses, uses, transfers, owns, or acquires byproduct 

material, in gas and aerosol detectors designed to protect life or property from fires and 

airborne hazards, and manufactured, processed, produced, or initially transferred in 

accordance with a specific license issued pursuant to § 32.26." 10 C.F .R. § 30.20(b) further 

provides that any person who desires to initially transfer such product for use as a detector, 

should apply for a license pursuant to 3226, which states that the product may be initially 

'." 
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transferred by the licensee to persons exempt from the regulations pursuant 10 C.F.R. 

· § 30.20(a). 

At issue in the proceeding is whether the ACADA device, which the Army has 

designed to allow users (i.e., exempt persons) to remove the source module from the outer 

housing to perform maintenance on electrical components in the outer housing, is a detector 

or product as contemplated by 10 C.F.R. § 32.26. The Staff believes that the regulation 

applies to gas or aerosol detectors designed to protect life or property, which can be used or 

discarded by exempt persons without the need to satisfy any license requirements. 

This interpretation is based on the express terms of 10 C.F.R. § 32.26, which states 

.. that the regulation pertains t9, ~et~ctors (o:i; products) anc:\ ~equires ;information to be 

·submitted regarding "the design, manufacture, prototype testing, quality control procedures, 

labeling or marking, and conditions for handling, storage, use, and disposal of the gas and 

aerosol detector to demonstrate that the product will meet the safety criteria set forth in 

§32.27," 32.26(b) (emphasis added). In addition, the regulation contains repeated references 

to the licensing. of a "product" that is a detector. The Statement of Considerations for 

10 C.F.R § 32.26 also indicates that "the manufacturer or importer is responsible for 

providing a product which meets specified safety requirements so that regulation of the user 

is not necessary. 1 In promulgating 10 C.F.R. § 32.26, the Commission concluded that its 

1 "Part 30-- Rules of General Applicability to Licensing of Byproduct Material; 
Part 32 -- Specific ·Licenses to Manufacture, Distribute or Import Exempted and Generally 
Licensed items Containing Byproduct Material: Exemption of Byproduct Material in Gas 
and Aerosol Detectors [Final Rule]," 34 Fed. Reg, 6653 (April 18, 1969) (emphasis added). 

(continued ... ) 
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revised regulations would not constitute an unreasonable risk to the common defense and 

security and to the health and safety of the public. 34 Fed. Reg. 6653. 

Smoke detectors, for example, are used by the general public (i.e., exempt persons) 

under this regulation. The source module is secure in the product casing and users merely 

change the battery without separating the source module from the device. Thus, there are 

no safety concerns raised associated with such usage. The ACADA, however, has been 

designed to allow removal of the inner source module to allow exempt users to perform 

maintenance on the device. The source module cannot be licensed under 10 C.F.R. § 32.26 

since it is only a part of the product and is not a detector designed to protect life or property . 

.. See 10 C.F.R. § 32.26; 34 Fed.J~.eg. ,~_65.~. ,Therefore, th~ denial of ,tb,e,application was 

proper. 

1
( ••• continued) 

In noticing the proposed rule the Commission stated: 

The proposed amendments are expected to simplify in a manner consistent 
::with the Commission's published criteria for the approval of products 
intended for use by the general public (30 F.R. 3462), the Commission's 
regulatory process applicable to byproduct material contained in gas and 
aerosol detectors. . .. The proposed exemption would apply to "gas and 
aerosol detectors" designed tc:> protect life or property from fires and airborne 
hazards. The term "gas and aerosol detectors'' includes detectors indicators, 
testers, and analyzers for gases, vapors, dusts, fumes, mists, and other 
airborne contaminants, products of combustion . . . and oxygen deficient 
atmospheres. 

"Byproduct Material in Gas and Aerosol Detectors: Exemption from Licensing [Proposed 
Rule]," 33 Fed. Reg. 16089 (November 1, 1968). 
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B. The Participation of Graseby 

The Presiding Officer has noted that Graseby may support the Army's case or that 

Graseby could be· granted party status as a matter of discretion if it provides additional 

detai~ed information. Order at 6, citing, Virginia Electric & Power Co. (North Anna Power 

Station, Units 1and2), ALAB-363, 4 NRC 631 (1976).2 Graseby has since indicated that 

it does not wish to intervene in this proceeding. See Letter at 1. The Army has also indicated 

that it intends to rely on Graseby only as an expert. Army Reply at 3. The ~taff has no 

objection to Graseby serving as a resource to the Army in this proceeding. 

C. Response to Questions 

1. Please address,specifically and succinctly the faQtors, circumstances 
· or regulations, if any, that-changed between July 2, 1998, when NRC Staff 

discussed with the Army "an alternative approach of registering an internal 
c~ell module as the exempt use product," and May 17, 1999, when NRC Staff 
informed the Army that such an approach was not acceptable. [Memor~dum 
at l] 

Earlier this year, the Staff determined that the licensing the internal cell module was 

not legally permissible under 10 C.F.R. § 32.26 based on a reading of the regulation and the 

Statements of Consideration that accompanied the promulgation of that regulation. Hence 

it was concluded that the inner source module, once separated from its housing, would not 

, 
2 A petitioner has the burden to demonstrate that it can make a valuable contribution 

to the development of a sound record, including by showing a significant ability to contribute 
on substantial issues of law or fact which will not be otherwise properly raised or presented. 
See Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 
4 NRC 610, 616-17 (1976). Graseby has no unique contribution or expertise on the legal 
issue to be raised in this proceeding, i.e, whether the ACADA may be licensed under 
10 C.F.R.. § 32.26 for distribution to persons exempt from license requirements. 
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be a detector or life-saving product as contemplated by NRC regulations. 10 C.F.R. § 30.20 

exempts persons possessing or using gas or aerosol detectors from licensing if such products 

have been manufactured or initially transferred in accordance with a specific license issued 

pursuant to 10 C.F.R. § 32.26. The inner source module separated from the outer device 

housing of the A CADA does not function as a detector and cannot be licensed as an exempt 

product pursuant to 10 C.F.R. § 32.26.3 

2. [Are there] other approaches by which the Army could achieve the 
result it appears to desires -- e.g., by granting a suer license collectively to all 
soldiers (no specifically identified by name) who may be called upon to use 
the ACADA device, subject to a requirement that all soldiers authorized to 
use the ACADA would be adequately trained before doing so. 
[Memorandum at 1] 

"! ' ~ \ ' I' 

The Army has a specific license that authorizes U.S. Army and National Guard 

civilian and/or military personnel, trained in accordance with the application, dated 

October 29, 1997, to use the ACADA device at U.S. Army and National Guard Installations 

and temporary job sites of the licensee throughout the United States and any other locations 

where the Commission maintains jurisdiction. See Amendment 34 to License 

3 Army contends that it was misled by the NRC and that the denial of the application 
was done without a reasonable basis or any advance warning, relying on qualified statements 
from a Staff member in April 1998, see Hearing File Document 7(E-mail from Anthony 
Kirkwood, NRC, to J. Manfre, dated April 8, 1998). The cited correspondence does not 
indicate NRC approval of the application and neglects to mention that the Army was aware 
that the Staff, as of March 1999, was seeking legal advice and that the Army also wanted to 
be informed about whether a licensing option was permissible under the regulations. See 
Hearing File Document 27 (Letter from Col. Stephen Reeves, Army, to Larry Camper, NRC, 
dated April 9, 1999). Moreover, the basis for the denial was set forth in the May 17, 1999, 
denial letter. See Hearing File Document 28. Thus, the Army's insistence that the denial 
came without any basis or advance warning is unfounded. 
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No. 12-00722-06, dated August 20, 1998 (attached). The license includes requirements to 

conduct leak testing and physical inventories, and to submit reports to the NRC. In addition, 

pursuant to 10 C.F.R. § 20.2201(a)(ii), licensees are to report any lost, stolen or missing 

licensed material that becomes known to the licensee (depending on the quantity of the 

material). 

By obtaining a 10 C.F.R. § 32.26 license, the Army apparently seeks to reduce the 

resource burden associated with the specific license, e.g., leak test requirements, and 

requirements to inventory and report lost devices or leaking radioactive sources while 

retaining the ability to have the device maintained by exempt users wherever the ACADA 

. is stored or lJSed. Such maintenanfe ne9Y,ssarily involv,es removal of the s<;mrc~ module from 

the outer housing would result in the device losing its exempt status and could pose a danger 

· to public health and safety if the inner source module is mishandled. 

Alternative approaches,. include: (1) modifying the design of the ACADA to 

preclude·maintenance being performed at other than the distribution point; (2) applying for 

a general license under 10 C.F.R. Part 31, which would reduce some regulatory 

requirements, but the uses of general license devices have been limited to particular 

locations; (3) applying for amendments that would to reduce or eliminate certain 

requirements in Army's specific license; (4) issuing 10 C.F.R. § 32.26 licenses and 

registrations to multiple Army distribution pointswhere all maintenance activities would be 



- 8 -

conducted; and (5) a petition for rulemaking to allow the distribution of the ACADA to 

exempt persons.4 

The viability of alternative approaches depends on the Army's ability to submit 

information that demonstrates that elimination or relaxation of the certain requirements (e.g., 

. leak testing, accountability, and reporting requirements_) are consistent with public health and 

safety. 

As for the example posed by the Presiding Officer in Question 2, see Memorandum 

at 1, the Army's specific license allows soldiers (not identified by name) to use the device 

at various locations so long as the various license requirements are met. 

·D. Army "Motions" 

The Army asked that the Presiding Officer direct the Staff produce to the Army "all 

documents, records, files, notes, etc., in its files, records, systems of records, etc., which 

relate to the licensing and processing of the A CADA' s exemption application and subsequent 

denial, no previously provided and not part of the Hearing File" and states that its request is 

made "pursuant to 10 CFR § 2.744 and the Freedom of Information Act (FOIA)." See Army 

4 Contrary to the Army position, see Army Reply at 2-3, the Staff does not believe 
that an exemption from 10 C.F.R §32.26 is a viable option since the exemption would have 
to show that the ACADA, with its inner source module removed, constitutes a "product" that 
functions as a life saving detector. 
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Reply at 5.5 The Army further seeks a summary judgment order, pursuant to 

10 C.F.R.§ 2.749, arguing that there are no material facts at issue. Id. 6
· 

The 10 C.F.R. § 2.744 discovery request, the FOIA Request and the motion for 

summary disposition must be rejected as such relief is not permitted in a 10 C.F.R. Part 2, 

Subpart L, proceeding. See 10 C.F.R. §2.1231(d) (no.party may seek discovery from any 

other party, the NRC or its personnel whether by document production, deposition, 

interrogatory, or otherwise); "Informal Hearing Procedures for Materials Licensing 

Adjudications," 54 Fed. Reg. 8269-8270 (February 28, 1989) (discovery and other 

procedures used in formal NRC adjudications are not available in informal proceedings). By 

·' '~ providing copies of the he'irring file',. the Staff has fulfilled its obligation to provide the Army 

,. ·· · · · ., '· , ··v,.. ··-.. ··with-documents sufficientto afford it a full and fair hearing in this informal proceeding. See 

Letter from Mitzi Young to Charles Bechhoefer, dated September 13, 1999.:The Army's 

motion for summary disposition should be denied because it is based on conclusory:and 

mistaken assertions, and, hence, does not demonstrate that there are no genuine issues as to 

a material fact in this proceeding. Thus, assuming that summary disposition (a formal 

adjudication tool from 10 C.F.R. Part 2, Subpart G) is appropriate at this stage of an informal 

5 In NRC practice, motions should be reflected in the captions of filings in which 
they are raised. E.g., Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 and 3), 
ALAB-457, 7 NRC 70, 71 (1978). 

6 Instead of identifying issues for litigation, the Army erroneously contends that it 
was mistreated by the Staff, but also that NRC's regulations do not apply to the ACADA, a 
"military unique item." See Army Reply at 3-4. Assuming, arguendo, that the Army is 
correct that NRC regulations do not apply, then the Army should withdraw its hearing 
request because no NRC license is needed. The Staff maintains, however, that the denial 
was appropriate and based on a reasonable reading of the applicable regulation. 
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proceeding, the motion should be denied. Accord, Curators of University of Missouri, 

LBP-90-45, 32 NRC 449, 454-55 (1990). 

As for the FOIA Request, the request is misdirected as the Presiding Officer is not 

the responsible official to act on such requests. See 10 C.F.R § 9.23(b ). Therefore, each of 

the Army's requests should be rejected. 

III. CONCLUSION 

As discussed above, the issue in this proceeding is whether the ACADA, device that 

which is designed to allow disassembly for maintenance by any user, can be licensed under 

10 C.F.R. § 32.26. The options to the requested license would require the Army to submit 

,1 separate applications and demonstrate that its request should be granted. · 

The Staff does not object to Graseby serving as a resource to the Army's case in this 

proceeding, but the "motions" filed by the Army should be rejected. 

Dated in Rockville, Maryland 
this 8th day of October, 1999 

Respectfully submitted, 

dl!i¥olf~ 
Counsel for NRC Staff 
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lt9ma of equipment with colors u ~~In 29, 1997. · · 

11. MllnCilnancl operatSona ·on the Chomlcal Agent Monitor or Chemlcal Agent Detector will not Include or 
Involve any repair or contact wtth the nlckel-13 plated aource or amerlclum·241 plated foll. 

19. Except• apecltk::aly provided otherMM In thl1 lk:enM, the Hcensee shall conduct It• program In accordance 
with the ltatementl, repreaentaUon1, and procedurn contained In the docurnenta, Including any enclo1ure1, 
htld below. The U.S. Nuclear Regulatory Comm11aJon'1regulatlon11hall govern unle11 the 1tatement1, 
~. and proced\nl In the lcenlee'1 applcatJon and corrnpondence are more reatricttve than the 
l9gUlatJonl. 

A. Appllcdon dat.d October 29, 1997 (with encl09urn) excluding Item 10, Subltem 11, •ddrn1lng 
decommfnlonlng; and · 
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~~ 

12-00722-06 
OocMC or~ NWTW 
030-13027, 

Amendment No. 34 

8. Lettara daWd October 29, 1997, May 13, 1991, Mly 21, 1 "' (requeatlng deletion of Item 11, 
•0ecommlaalonlnst from appllcatlon dated October 29, 1997) and Auguat 14, 1998. 

o.te AUS 20 8 

REG lJ 
( 4'f ,. 
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FOR THE U.S. NUCLEAR REGULATORY COMMISSION 

B~ J.H 
Material• Uc9n1lng Branch 
Region Ill 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OOCtff TED 
lJS~c.1 Rf' ... ~ .. ·-~ 

BEFORE THE PRESIDING OFFICER ·99 OCT 12 A 7 :25 

In the Matter of 

U.S. DEPARTMENT OF ARMY 
Aberdeen Proving Ground, Maryland 

) 
) 
) 
) 
) 

OFFir.: 1 ·;: ~':: •. • · • 

RUU· ,\·. 0:1• .~-; • -: . , 

Docket No~l~~~lo:.M(·''" · :. 1 (H== 

(Denial of Materials License for M22/GID-3 ) 
. Automatic Chemical Agent Detector Alarm) ) 

) 

CERTIFICATE OF SERVICE 

I hereby certify that copies of "NRC STAFF RESPONSE TO QUESTIONS POSED BY 
PRESIDING OFFICER" in the above-captioned proceeding have been served on the 
following by U.S; Mail, first class, and/or, as indicated by a single asterisk, through deposit 
in the Nuclear Regulatory Commission's internal mail system, or as indicated by double 

: ·.:'asterisk, by e-mail or facsimile transmission, this 8th day of October,· 1999: 

Administrative Judge 
· Charles Bechhoefer ** 

Presiding Officer 
Atomic Safety and Licensing Board 
Mail Stop T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D. C. 20555 
cxb@nrc.gov 

Dr. Linda W. Little** 
Special Assistant 
·sooo Hermitage Drive 
Raleigh, NC 27612 
Fax: (919) 783-9432 

Secretary** (2) 
Attn: Rulemakings and 

Adjudications Staff 
Mail Stop: OWFN-16 Cl 
U.S. Nuclear Regulatory Commission 
Washington, D. C. 20555 
HEARINGDOCKET@nrc.gov 

Col. Steven V. Reeves 
Project Manager, NBC Defense Systems 
Department of the Army 
Soldier and Biological Chemical Command 
5183 Blackhawk Road 
Aberdeen Proving Ground, MD 21010-5423 

Phillip B. Hunter, Esq.** 
U.S. Army, Soldier & Biological Chemical 

Command (SBCCOM) 
Office of the Chief Counsel 
ATTN: AMSSB-SCC 
Building E4435 
Aberdeen Proving Ground, MD 21010-5423 
pbhunter@sbccom.apgea.army.mil 

Office of Commission Appellate 
Adjudication* 

Mail Stop: OWFN-16 C-1 
U.S. Nuclear Regulatory Commission 
Washington, D. C. 20555 
Adjudicatory File* (2) 
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Atomic Safety and Licensing Board 
Mail Stop: T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D. C. 20555 

R.J. Dann** 
GID-3 & ACADA Programs Mgr. 
Graseby Dynamics Limited 
10640 Main Street, Suite 204 
Fairfax, VA 22030 
bob.dann@grasebydynarnics.com 

- 2 -

Atomic Safety and Licensing Board 
Panel* 

Mail Stop: T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D. C. 20555 




