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UNITED STATES OF AMERICA
BEFORE THE

ATOMIC EWERGY COMMISSION

In the Matter of
DUKE POWER COMPANY Docket Nos., 50-270A

{Oconee Units 1, 2 and 3

50 ?o/A 50-36GA
McGuire Unite 1 and 2)

50 3 7@:&

BRIEF OF THE DEPARTMENT OF JUSTICE TO ASSIST
BOARD IN DETERMINING IMPACT OF COMMISSION'S
MEMCRANDUM AND CRDER (DOCKET 50-382A) UPON THIS PROCEEDING

The Atomic Energy Commission recently issued a
Memorandum and Order in its Louisiana Power and Light Cqmpan§
Waterford Unit 3 antitrust review proceeding,ﬁ/' The Licensing
Board in‘the Waterford case had recommended granted petitions
to intervene antl hﬁ%a ing a hearing on designated antitr st.'

issues. The Commission, in its Memorandum and Order, accepted

L-r.

the Board's recowmfnﬂations. In the course of its opinion

the Ccmmissxon commented- on the scope of prelicensing antitrust

review under Section 105¢ of the Atomic Energ ct, At Appli-
. AT APP

cant's instance the Board has called a pre hear ring conference

to cons sider the effect of this Memo.axurﬂ and { Order ou the.

R

conduct of this proceeding.
The Department of Justice believes the antitrust

hearing on Duke Power Company's Oconee and McGuire units must

%/ Memorandum and Orde: of Loulsiana Power and
Light Company (Waterfor Generating Station,
Uni¢ 3), 1 pecket No. 50- 28, 1973.
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go forward as scheduled with its scope unchanged from thaf
previously adopted by this Board.*/ Nothing thé Commission
has said or done IGQULreo otherwise.

Section 105c¢(5) of the Atomic Energy Acf requires
the Commission (and here by delegation the Board) to make
"'3. finding as tb.whether the activities under the license
would creafe orrmaintain a situatidn inéonsistent with the
anfitrust laws.'" The Commission's Memorandum and Order
emphasizes that there must be a meaningful nexus between the
activities under the nuclear license and the situation alleged
to be inconsistent with the antitrust laws in order for those
activities to be found to create ér méintain that situation.
The Départment agrees entirely. We allege and we will present
evidence show1ng fhat there exists today in the Pledmont
Carolins a 31tuPtlop ﬂnconcistent with Lhe antitrust laws
and that the activities under the Oconee and McGuire licenses,
if issued, would affirmatively maintain, indeed exacerbate,
that SItuatlon. | |

The statutory flndlvg requ1red here of the Boald s
is qoncerneddw1th the reiatlonshlp or neXUS‘between two things:
(1) "A situation inconsistent with the antitrust laws'; and -

"

. -3 a3 e N .
(2) "Activities under the license. The requisite nexus is

simply that the activities must *‘create or maintain"

/ Prehearaﬂg Confercnce of September 6, 1972 (Transcript,
pp. 125-126); Order Setting Forth Matters in Controversy
(Septembel 20, 19/7), Pzebmarlng Order Number Six (March 22,
1973). - : -



~— the situation. We will now examine the situation, activities,

«

and nexus as they exist in this proceeding.

In the present context, the Board must accept our

factual allegations as true--the proper analogy is to a

court's consideration of sz plaintiff's case upon a defendant’ s

demurrer or motion to dismiss for failure to state a claim

under Federal Rule of Civil Procedure 12(b)(6). That some

- of the facts may be contrcverted is irrelevant to the Board's

appraisal of our claim of nexus at this point in the proceed~

ing, with no evidence in the record.

THE SITUATION

What is the situation inconsistent with the anti-
trust laws that the Department alleges now exists in the

edmont Carolinas? Briefly stated, we will show a situation
i § ¢4

- wherein Applicant has monopolized the wholesale-for-resale

firm-power market over a large area of the Piedmont Carolinas
and uses its monopoly power to restrict competition in the

retail-distribution firm-power market in that area. We allege

3.

this situation to be inconsistent with the antitrust laws and

1 .

the policies unuﬂr lying those laws i.e., the avoidance of

monopolLes and restzalnts upon freedom of. compeultlon */

-8, At B4

*/ E.g.: "The purpose was . .-. tomake . . . a competitive
Bﬁswneso economy.'" United States v. South-Eastern Underwaters

Ass'n, 322 U.S. 533, 559 (1944); '""The heart of our naticnal

economic policy long has been faith in the value of competition.
In the Sherman and Clayton Acts, as well as in the Robinson-
Patman Act, Congress was 603’1nq with conpetltlon, which it
sought to protevf and monopoly, which it sought to p;event
Standard 011 Co. v. FIC., 340 U.S. 231, 248-49 (1951); 1BablC
te the faith that a frae economy best promotes (continued on p.4)




The followinéufactual‘éiiégations underlie the
_charge of monopolization. To compete in the wholesale-for-
resale firm-power’market, an electric utility requires a
low-cost bulk power subply. Nuclear power is cheaper now
than any other kind of available power to meet the tremendous
growth in electric requirements anticipated in the Piedmont
Caroiinas._ Nuclear quer, however;-may be economically
produced only from large units, 1i.e., units with over 500
megawatts capacity. Large units aré economic sources of firm
elactric power only if tied by high-voltage and extra-high
voltage transmission to an integratgd system of generating.
uhits and/or to the regional power exchange. . Applicant now
owns practically all the central stétion power sources in its
area of the Piedmont Carolinas. Through ownership of'allAthé
extra-high-voltage (345 kv and higher) transmission and

i1

nearly all the Liggtletage (44345 kv) transmission in its
area, Applicant controls access to.the regional power exchange .
there. Applicant has refused end continues to refuse other
electric utilities in this area coordinating access to its

system and to the regional power exchange. This has- precluded
. those other electric utilities from installing the lafgé units
';;;tﬂﬁfﬁucleéf'ﬁﬁitéﬁnTneceSSary te become actual, rather

" than merely potential competitors of Applicant as sellers

%/ (continued -from p. 3) ‘the public wealth is that goods must
~Stand -the cold test of competition; that the public, acting through
the market's imperscnal judgment, shall allocate the nation's
resources and thus direct the course its economic development

will take." Times-Picayune Publishing Co. v. United States,

345 U.S. 594, 605 (1953). ’ - '
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cant
exclusion of other potential nuclear power plant licensees

from the regional power exchange thus preserves its monopoly

of the wholesale~for«fesale firm-power market. This continuing

monopolization of the wholesale-for-resale firm-power market

- has the further effect of restricting competition in the retail-.

distribution firm-power market which Applicant also dcminates--

alternative sources of bulk power supply are denied to com-

peting distribution systems, and Applicant is able to impose

& price squeeze upon them. This is the anticompetitive

i
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THE LICENSE ACTIVITIES
What will be the activities under the Oconee and
McGBuire licenses? Aéplicant will be entitled to operate the
Oconee unifs an% tdié;nstruct and subsequently to operate the
McGuire units. The purpose of this construction and operdtion
(as well as. the basis upon which necessary financing was

obtained) is the marketing of the electric power produced by

“the nuclear unite. The Oconee and McGuire license applica-

W -

tions are pursuant to Section 103 of the Act--i.e., the nuclear

plantsvare to be used for commercial purposes.. According to

Section 50.22 of the Commission's Rules,*/ Section 103 licenses

are issued to applicents to use nuclear facilities for commer-

cial purposes. Section 50.33 directs that license applications

%/ 10 C.F.R. §50.22 (1973).

S
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state the use to wﬁichnthe nucléar facility will be put and
"[i]nfofmétion sufficient to demonstrate . . . the financial
quallflcatko of thé'Applicant'to carry out . . . the activi-
ties for \ii.h the pe1m1t is sought.'" That sectien goes on
to require additional information "[1]f the proposed activity"
i.s the'generation and distribution of electric energy under
a class 103 license" (emphasis added). Applicant's McGuire
license application méde this statement as to use: ‘'The
facilities will be used as a part of Applicant's electric
utility plent for the generation of electrlc energy.' (p. 7)
There can be no doubt whatever that marketing power from the
Oconee and McCuire units will be an aétivi%y under the
licenses. |
The Occonee -and McGuire units will produce 5000 mega-
wétts of large-Fnitfqgase~load,'nuclear electric power fqr
marketing over Applicant’s system. This power will not and
cannot be marketed in isolation;iits successful marketing\
necessarily ﬁepends ﬁpon the reliability and economies tnat
- result from integration of the nuclear units into Applicant's ,
system and.cgordination of thét-system with the regional power
.exchenge. The Oconee and McGuire units will represent approxi-
1y one-third of Appllcant's total generating capacity in
1977; they will be substant al~-1ndeed among the largest--
componeﬁts of Applicant's power marketing capability}
Any argument that "activities under the license"

do not extend so far also flies in the face of clear




Congressional intent that Section 105c prelicensing antitrust
review reach the marketing of electric power. The legislative

history leaves no doubt that Congress was very much concerned

‘with the effect of nuclear generation upon competition in

electric power markets.¥/

THE NEXUS: THE ACTIVITIES WILL MAINTAIN THE SITUATION

The Department will show that the activities under

the Oconee and McGuire licenses would mgintain--i.e., continue,

carry on, support, sustain, uphold, keep up--and indeed
exacerbate the anticompetitive situation . described above--

and thus that the nexis required'By Section 105c is present

2]

1 this case. - .

§4e

The activities, as we have seen, necessarily include
the integration!of ;OQO megawatts of nuclear power into
Carolinas where Applicant’is located. That 3000 megawatts
of nuclear power--supported by the tying of Applicant's.
system into the regional power exchange--will be the cheapest

available power to serve new and growing loads in 1977.
N . [N Y N . -

Such a 5000 mégawatt generation addition is hardly insignificant--

- 33 percent of Applicant's total cerieration capacity when
PP ‘total g pacity

installed, and an even gfeater percentage of its base load

%/ Congressicnal intent regarding the scope of prelicensing
Intifrust review was discussed in detail in the-Reply of: the
Department of Justice to Applicant's Answer and Motion
{hugust 3, 1972), specifically in the material incorporated
by reference therein at page 4. We hereby incorporate our
August 3, 1972, Reply into the present brief by reference.

7
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capacity (i.e., generating units ﬁrojected to operate nearly.
full time)}. Installation of the already-applied-for Catawba
units in 1972 and 1980 will increase the percentage of Appli-.
dant's_generating capacity represented by nuclear units to
41 percent, and still further installations of Jlarge-scale
nuclear generation aré anticipaited after Catawba.
The.low-cost 1ar0en&nit' base~lcad nuclear power
to be supplied by tbe Oconee and McGuire units will strengthen .
and expand Applicant’s system and the regional power exchange
of which it is a part. This strengthening and expansion
will increase Applicant's future ability to install and obtain
low-cost power from large units. Yet, concurrent with Appl ‘
cant's action of lnsPall1ng and planning to operate the Qconee
and McGuire units togétrengthen and expand its-systém and the
regional exchan%e,a?d‘fupport its installation of the Catawba
units and_furthér 1afce generating unité,lthe Applicant ccn-
tinues to refuse reascnable access to the regional power.\
éxchange by its pe ential competitors in the wholesale~for~
reéale firm-power market. It thus-forecloses-thém from épplyi}g
for licenses to install their own laroe low-cost, base-load
N R
‘nuc}edr genorarlonwmand from obLaLrlng the bene i s of the
nuc?ﬁaf technology dcveLuped by the Federal Governmentcnand
it denies them the low-cost power they will need to compete
with Apﬁlicant’é Oconee and McGuire power- in supplying the
“rapidly gfowingAelééﬁric requirements of the Piedmont

.

Carolinas and to support thcvr own subsequent competitive




installations'of large generatingvunits. Construction and
operation of the Oconee and McGuire units and marketing of
the power from these units through integration into Applicant's
-éystem and the regional power exchange demonstrably furthers
Applicant's monopolizétion of the wholesale-for-resale firm-
powe£ marketf-thus maintaining and exacerbating a situation
clearly inconéistent with tﬁe antitrust laws.

Applicant may contest our factual allegations.
For example, it may sﬁggest that the municipal and cooperative
systems who are aftempting‘to control'theiﬁ own bulk power

supply and to enter the wholesale-for-resale firm-power

market as competitors to Applicant have no business doing so,

but instead should be satisfied to remain Applicant’s customers
in that market. It may contend that installation of the
OconeeiandAMcGuire uﬁits Qill not increase its competitive
§« 4

advantages vis°2-vis these municipals and cooperatives -because
they can obtain the full benefits of nuclear power simply by
purchasing full-requirements, firm, wholesale power from .
Applicant's system. Argument over such factual matters is
net called for, howevér, under the present posture of this

. . a1 . N ’ ~
proceeding., We have slleged facts~showing that Applicant’s
marketting of Oconee and McGuire power asipéft of its system
and the regional exchange wili‘strengthen its mondpolization
‘of the wholesale market. Applicant may deny that Oconee and
MoCuire will have any such effect. If so, the issue of nexus

would be ripe. for evidentiary hearing.
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THE DE %RIMENT DOES NOT RELY ON MERE
COMMINGLING op POWER TO ESTABLISH NEXUS

The Commluonon s Mcmor indum and O?der empnasmec
that the mere comming 1ng of power from the nuolear unit (FOL
whlch license is sought, with puwer from other generatlng
facilities on an applicant’s systemAshould not be construed
as,supﬁlying the required nexus. We agree. While it is true
that power from the Oconee and"McGuire units must be (not
merely will be) comm1ﬁg]@d Wﬂth power from the remainder of
Avnllcant s system (3wd the re01onal power exchaﬂge) to nake
installation of those units economically fe351ble sc that firm
power can be marketed from those units, we do not contend that
this fact zlone esiablishes the necessary nexus here. The
nexus--the one required by Section 105c--is that the marketing

L~

of Oconee and McGuire power 'will affirmatively maintain the
antitrustuinéonéisténﬁ situation whereby Applicant monopolizes
the wholesale-for-resale firm-pcwer market by denying othars
access to the regiomal power exchange and thus denying them

-

access to large-unit nuclear generation.

SECTION 105c  COMPELS INQUIRY INTO ANY -
_ SITUATION INCONSISTENT WITH THE ANTITRUST LAWS
_THAT WOULD BE MAINTAINED BY THE LICENSE ACTIVITIES

Applicant has suggested that Congress' only concern
in amending Section 1G5¢ in 1970 was to preventlthe exclusion
of small utilities from joint ventures owning and operating
nuclear power reactors and that the statute was not intended

to reach situations where, as here, proposed units are owned

. 10




o @
by a single utilify,éf' Section 105c cannot be read so narrowly,
however; its plain langusge requires the Commission to inguire
into any situation inconsistent with the antitrust laws that
would be maintained bj-activities‘under the license. The
sitatuion.heré is moré complicated that that of exclusion
from access to nuclear power because of exclusion from a~
joint venture'nuclear:plant, but theianticompetitive effect

is the same. Denying other systems access to the regional

power exchange just as surely results in denying them access

to nuclear power»-while Applicant prbceeds to install the
Oconee and McGuire units. We ha&e'pieaded this to be a situa-
tioﬁ.inconsistent with the antitrust laws. - Applicant may
contend that it is not because it disputes our application

of antitgust law and policy to those facts; however, its

~argument that Congress meant to restrict the "situations

“inconsistent with tfé hntitrust laws" to restrictions on

’

_access to joint units is itself inconsistent with the lan—

guage chosen’and its legislative history.

THE PREEXISTING COMPETITIVE
SITUATION MUST BE ANALYZED

-

We are concerned that there be no confusion between
the statutory phrase, "activities uhder the license'--which
relates to construction and operation of the nuclear units

and marketing power from them--on the one ‘hand and the variety

*/ Answer to Notice of Hearing, July 24, 1972, pp. 18-19.

11
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of Applicant's past or present. activities which must be
inquired Lntotas facets or elements of the competitive situa-
tion lnto which the licensed activities w*l’ be thrust. The
language of Section 105c does not contemplate that "activities
under the license' shall be coﬁsidered in;é vacuum: Moreover,
the statutory test is not whether the 1icenséd activities

e themselves inconsistent with the antitrust laws. ‘The
activities must be evaluated iﬁ the context of a preexisting
Msituation' --more sPecificallyj the competitive framework in
which the license applicant operates: how it relates to its
competitors, its custémers, neighbors;jﬁnd regulators, In

this proceeding, our analy51s cf the competitive situation

in the Plednont Caroanas necesaarlly LHVOLVGS COﬂaLderatLon‘”

.

of Appl cant's activities vis-a-vis smaller prlvarelv owned

i
.

unicipal and cooperative electric systemu in its area,

*

including the-ngtufz‘bf interconnection with them, if any,
competition for vaholes.,alo and retail customers, 'éCquisitien

of other systems, ctc. Applicant's coo”dlnat*ng feLaL;onshlps
under the VACAR coordinating arrangements (and formerly under

the CARVA Power: POOL\ and with other ueLghbor‘ng systems- are

also 1 1portant elementu of this competitive situation. The

“

effect. of federal and state laws and regﬁlétion’upon electric
ui:ility competition likewise has to be taken into account.
Many such facts or activities must bé’considered

and evaluated by this Board in determining whether there

-

exists a situation inconsistent with the antitrust laws as
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alleged by the Departﬁent. Thé staﬁUte does not.require that
ééch such fact of~activity iéséif be an "éétivit&?under'the”
licénse;" nor . does itlfequire that there be anyvdirect'relatidn;‘
ship between éach such‘fact-or activity‘consideréé};n iscla-
;ﬁf§ﬁi5nd the licensed activities. The_bnly nexus necessary

is that thé situation allégédly inconsistent with:the anti-
truét iaws be maintained by the licensed actiﬁi“ieg.

A concrete example of our efforts to diécovef the
ekiéting cdmpetitive situation in the'Piedmont~Carolinas«-?
and of Applicant's t#isting the Waterford Memofandum_and
Order tbijusﬁify tﬁwarting such.propér discovery=--occurred
during our deposition'of Franz W.-Beyér, A;plicant's vice

president for system planning, i

n Charlotte. At

Fie

st week

jO)

,one point Mr. Brand asked the fcllowing questions, and
. Mr., Beyer gave‘theéfoylowimg responses without objection:

Q. When you say in your response, most systems
are able to obtain the economies of scale .
without a formal pooling arrangement, what -
systems were you referring to when you said
most systems in the southeast. I am not
asking you to name the individual systems,
but were you referring for example, generally
to privately owned systems?

' [Discus$ion between counsel omitted.] s

As I was thinking of the major bulk power “suppiliers
in the Scutheast, but undér the contractual
terms of the VACAR agreement, almost any bulk
power supplier can avail himself today of
whatever economies of scale he thinks are

available.
Q. Would you include the City of High Point
for example as one of them that could?
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A. I do not look at the'bity of'High Point as-

a bulk power supplier. ' But if it was one,

I would think it would have availability to it,

I am certain it would have availability to it

the VACAR contracts. (Dep031tlon Transcr:pt

Volume 2 at pp. 144~ 1+3)

Appllcant s couﬁael apparently deems zt w1t11n the
proper scope of this "ntltrust review proceedlng for Mr. Beyer
to point out the avail ablllty of coordlnatlng advantages to
bulk power suppliers under the VACAR arrangements. Yet when
Mr. Brand sought to ascertain whether the purpose or antici-
pated effect of Applicant (and other large electric utilities)
in replacing the formal CARVA Popl-with the VACAR contracts
was to deny coordinating advantages to smaller systems,-Appli—
cant's counsel directed'Mr.‘Beyer not to answer on grounds
that such inquiry was impermissible under the Waterford
Memorandum and Order: ‘

Q. [ReferﬁingéteéApplicaht's Document. No.] 22900,
~ Economic consideration. It is in the second
paragraph. The fourth line from the bottom. .
MR. AVERY: He is ready now, Counsel.
Q. I would like to restate the question because
" I used eccrnicmic concession and I should have

used econopmic consideration. I wonder if- you

could define for us what you mean when vou

used the term economlic consideration 1in this
document ? ‘ . _ N

& The contractual provisions*with regard to
‘ rates, for the sale and purchase of power and
energy.

Q. Well, if you mean here that admitting, for
example, to an agreement to coordinate for
reliability, would not appeal to them because

~they wouldn't. get any economic benefit out
of it.

A. No.
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What did you'mean when you said that, sir?

MR. AVERY: When you said that, the sentence
which contains the words economic considera-
tion. -

Let me read the sentence. To offer an entity
for examplé, 5:C.P.S.A,: is that what it says?

MR. AVERY:f'It'says.An;yes.

Which T believe is South Carolinz Public

Service Authority and people often refer to

that as Santee-Cooper. An agreement to coordi-
nate for reliability while Teaving out the
economic consideration which are what Santee-
Cooper really desires, has littie or has

little or no -appeal to tnem and then It goes

-on as long as proposed leglslatlon contains

provisions which intermix reliability with
economic. And cculd you further explain that
sentence to me, sir? '
MR. AVERY: Counsel, the reason I am pausing
here is I am trylag to make up my mind whether
the question we started out on a genprai area
which sufficiently indicated earlier is an

area permissible without establishing the nexis
as indicated by Louisiana Power and ng.

The way voﬁ originally phrased the questlon
it fit into the general theoretical framework
would have been discussing which I think is
proper under the Louisiana Power and Light.

"You now asked him what he means about what
by this specific sentence which I believe
leads intc the specific CARVA pooling arrange
nent and the relationship between the CARVA
Pool and others.

LS

MR. BRAND: = It doens't mention the CARVA Ppol p
in that sentence.

i

MR. AVERY: 1 agree with that. I wasn't .

saying that it was in that sentence. I said
leads into that area. tf vou 'can ask the

guest*on generally, without -getting into the -

15




CARVA pooling arrangemerit, then I think I
wou.ld perm;t an answer to .the question.
(hmpha51s added. DcuosLLlon‘Transcrlpt
Volume 1, at pp. 182 ~184)*/

The Waterford Mbmovamﬂtx and Order surely cannot
be construed to perm1L AppTlcent on the one hand to extol
the coordinating advantages avallable under the VACAR con-~

tracts, while on the other to deny legitimate inquiry designed

to qubstdntLatc allggqtloﬂo that the subqtlrutjon of those

contracts for the CARVA Pool in 1971 was done with the
anticompetitivé purpose and had the anticompetitive effect
of continuing to'deny municipal and cooperative systems
meaniingful coordinating access‘td Applican?'s system and/or

the regional power Qxchange, We must not be denied our neces-

”ééryf "scovery of tbe bYlbtln? competltxve situation in

. the Piedmont Carollnds,

"B

*/ Other examples of Mr. Beyer s alrected refusal to respond
on similar grounds appear in the Deposition Tranqcrlpt on
pages 38-44  of Volume 1 and on pages 127-128 JJQ 135, and
146 of Volume 2. _

w16
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THE NEED TG CONSIDER THE BROAD COMPETITIVE
STTUATION IS NOT UNIQUE TO SECTION 105c PROCEEDINGS

The need to,cpdsidér a broad competitive situation,
not all elements of %hich bear directly updn a licnese or other
regulatory end, is not>unique to prelicensing antitrust review
uhder;Section 105¢. Competition is the nation's fundamental

economic policy. United States v, Philadeiphia National Rank,

374 U.S. 321, 372 (1963).%/ Regulation and competition are
not mutually exclusive but rather are recognized as comple-
mentary means to the same goal of proper resource allocation;

regulators must as a general rule consider the impact of their

~decisions upon:-competition. Denver & R. G. W. R. Co. v.

United Stateé, 387 U.8. 485 (1967); Neorthern Natural Gas Co.

e

v. F.'P. C. 399 F.2d 953, 959 (D.C.Cir. 1968). A good example

s

is. the recent case of Gulf States Utilities Co. v. F. P. C.,

411 U.S. 747 (1973) 4 . Gulf States sought Federal Power Commission

authorization of a bond issue. The FPC could authorize the

the issue on finding it to be for some lawful purpose and

compatible with the public interest. Two municipal electric

systems in Gulf States’ area opposed the FPC authorization on

.grounds that proceeds of, the bond issue would be used to

%

[l

L4
'3

*/ Even aside from the prelicensiné antitrust review pro-
visions of Section 105c, the Atomic Energy Act explicitly
reaffirms the fundamental national policy of competition by

‘charging the Commission to develop the use of atomic energy

86 as to ''strengthen free competition in private enterprise,”
Section 1(b), 42 U.S.C. 2011(b), and states a purpose of the
Act to provide for "a program to encourage widespread participa-
tion in the development and utilization of atomic energy for

o

peaceful purposes. ' Section 3(d), 42 U.S.C. 2013{(d).

:’«:&7-1.-;?
N
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finance Qr.refinance a broéd range of anticompetitive activities
similar in many respects'to those we have inquifed into here,*/
The FPC denied their feqﬁest for hearing on the basis that the
allegations were irrelgvant to the securities authorization.

The Court of Appeals-feversed and remanded the case for considera-
tion of the allegations raised, and the Supreme Court affirmed
its decision. The preexisting situation--the history of
anticompetitive activities--had to be examined to determine

if the securities issue would have an anticompetitive result.;
In the instant proceeﬁings of course, the need to ihqﬁire

into the preexisting situation to'determing the effect of

licensing is even more clear, for the mere maintenance of a

preexisting anticompetitive situation by the license activities
would justify an adverse antitrust finding by the Board.

[

THE COMMISSION APPROVED THE INTERVENTION
PETITIONS AND THE ISSUES IN THE WATERFORD CASE o

.M

In assessing the implications of the Waterford

Memorandum and Order, it should not be forgotten that the
Commission accepted its Licensing Board's recommendations

that the petitions to intervene in the Louisiana Power and

Light. Company Waterford proceeding .be granted and an antitrust

*/ Many of the very same anticompetitive activities involv-
Ing electric utilities in Louisiana were alleged in support
of the petitions to intervene in this Commission's Louisiana
Power and Light Waterford proceeding, AEC Docket No. 50-382A.
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hearing be ordered.” Thez Licensing Board's recommendations
“were based on' findings which incliuded the following:

(1) Petitioners and Intervenors have alleged with
- - sufficient particularity situations that may
be inconsistent with the antitrust laws or the
policies underlying those laws.

(2) There are nmexi between activities under the
proposed license and ;a) said situation and
(b) proposed relief.¥*

The Commission also ruled that Issues I, and II listed by the
Board were appropriate for purposes of commencing the hearing.
These issues. are: ’

I. A. W@ether Applicant alone or together
wgth cthers has the ability to
hinder or prevent:

(1) smaller electric entities from
achieving access to the benefits
of coordinated operation 4/ either
‘among thémselves or with Applicant
or other electric utilities;

(Z) smaller electric entities from
;- 2qhieving access to the benefits

of economy of size of large electric

generating units by coordinated

development, 5/ either among them-

selves or with Applicant or other

electric utilities.

B. Whether a situation or situations
inconsistent with the antitrust .
laws or the policies clearly under-
lying these laws has resulted or -
will result from the exercise of
such ability.

%/ Memorandum and Order of Board with Respect to Petitions

To Intervene in an Antitrust Hearing, Docket No. 50-382A,

April 24, 1973, p. 1. The nexus alleged was that power from
Waterford (activities under the license) would strengthen

the ability of Louisiana Power and Light to maintain or exacer-
bate existing antitrust-inconsistent situations.




- II. Whether Applicant's policy not to sell.

unit power or ownership shares in Water-.
ford Station Unit 3 deprives smaller-
~electric utilities that are connected
or could be connected with Applicant,
of the benefit of power from Waterford 3
and thereby results in a situation incon-
sistent with the antitrust laws or the
policies ﬂJea}lv underlying these laws.

4/ uOOldlnated operation refers to such activities
as reserve sharing, emergency power exchanges, defi-
ciency power sales and oLber coordination of existing
facilities,

-5/ Coordinated deveTOpmont refers to joint planning
and investment. It includes staggered investment
and joint investment in new plants of such size as
to achieve the economies of scale.

(Memorandum and Opinion of Board, Docket No. 50- 3824,
April 24, 1973, p. 6)

They dre similar in content to the issues this Board adopted
for the present proceeding,f"after due consideration and upon
the briefs and grgumgents of the parties,® in:Prehearing Order

Number Siz (March 22, 1973).

CONCLUSION: THE BCARD MUST HEAR THE EVIDENCE

The Commission has commented upon the difficulty

.of delineating the scope, of Sectiocn 105¢ antitrust review in

the abstract, w1th ev1dent1ar} records not vet developed in

w3

the 1n1tlal proceedlngs under that statute (Memorandum and

Order, p. 5). Duke Power--Oconee/McGuirej-will be only the

second prelicensing antitrust review proceeding to reach the

evidentiary hearing stage. Discovery has proceeded substantially

-for. over a year. Many thousands of documents have been




produced. Depositions are uﬁdarwayﬁ and anaL 1nteLrogatory

- responses are being prepared. jrhe hearlng is not far off

~ In short, there is every reascon for ‘this Board to carry

through with its origiﬁalvinteﬂtion to decide this case,
including issues of scope and nexus,on a full evidentiary
record.*/ The Midland Licensiﬁg.Board reaffirmed its own
intention to dévelop just such an evidentiary’record:after

giving consideration to the Commission's Waterford Memorandum

- and Order at a prehearing conference on October 19, 1973.

The Departmeht has shcwn here that its direct
evidentiary case falls clearly within the scope of Section 105c,
with factual allegations of a meaningful nexus between the
Oconee and McGuire license activities and a_Situation incon-

Sisteht with the antitrﬁst laws. This is most emphatically

not a p*ocechng to be disposed of summarlly without first

5 4« 4
hearing the evidence.

Respectfully'suBmitted,

j;é%ééﬁﬁéce <<"4f5%¢anﬁ4(

WALLACE E. BRAND

ﬁ/g&ﬂ f»(’ W

rwffé—»m,—a
DAVID. A, LECKIE

Y

Wéshingtcn, D. C.
Octobex, 23, 1973 '+ Attorneys, Department of Justice

*/ MR. ROSS: ALl right, sir. I would hope also that the Board

. ~-and again perhaps this is clear on the record--that the Board

in deferring consideration of our argumevts which are very seri-
ously advanced and will be pursued in all appropriate ways as to
the proper scope of the issues to be considered, is not--is
going at some point to consider those arguments‘seriously and

I would hope pass upon them.

CHAIRMAN BENNETT: We are, sir, but only on a complete record.
MR. ROSS: All right, sir, I'want To urgeé tnat they not be lost

~sight of. (Transcript, pp. 125-126; emphasis added.)

E‘
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