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NUCLEAR REGULATORY COMMISSION
10 CFR Part 73
[NRC-2011-0015; NRC-2011-0018]
RIN 3150-Al49
Enhanced Weapohs, Firearms‘; Bac;kground Checks,

and Security Event Notifications
AGENCY: Nuclea} Regulatory Commissiqn.
ACTION: Supplemental proposed rule.
SUMMARY: The U.S. Nuclear Regulatory Commissibn (NRC) is proposing to. arﬁend its

regulations that would implement its authority under Section 161A of the Atomic Energy Ac_t of

1954, as amended (AEA), to permit NRC licensees and certificate holders to apply for

preemption authority and enhanced weapons authority, and conduct associated firearms

background checks. The NRC propoéed néw regulations' on February 3, 2011, that would
impiemeht its authority under Section 161A. On January 10, 2013, the NRC proposed to further
revise the regulations to include at-reactor independent spent fuel storage installations (ISFSI)
asa class of designated facilities. The NRC is now proposing tq further revise the proposed '
rule language that addreéses the voluntary application for enhanced weapons authority,

preemption authority, and the mandatory firearms background checks under Section 161A.




ll. Background.

- AJ Section 161A of the AEA. |

On Aﬁgust 8, 2005, President Bush signed into law the Energy Policy Act of 2005
(EPAct), Pub. L. 109-58, 119 Stat. 594 (2005). Section 653 of the EPAct amended the AEA by
adding Section 161A, “Use of Firearmé by Security Personnel” (42 U.S.C. 2201a). Section
161A of the AEA provides the NRC with authority to permit a licensee's or certificate holder's
security personnel to transfer, féceive, posseés, transport, imbort, and use weapbns, devices,

~ ammunition, or other firearms, notwithstanding State, local, and certain Federal firearms laws
(and implementing regulationé) that may prohibit or restrict these actions.

Sectibn 161A requires the Cqmr_nission to designate the classes of facilities, radioactive
material, and other property eligible to apply for preemption a.uthority or enhanced Weapon
authorify. Section.161A also mandates that all security personnel that fet:éive, poéséss,
transport, import, or use a weapon, ammunition, or. a device otherwise prohibited by State, local,
or certain Federal laws, including regulations, as provided by Section 161A.b.

(42 U.S.C. 2201a(b)), shall be subject toa fingerprint-based background check by thé us. -
Attorney General and a firearms background check against the Fedefal Bureau of

. Investigation’s (FBI) National Instant Criminal Background Check System (NICS).

g/ The Firearms Guidelines — Implementation of Section 161A of the AEA.

Section 161A.d. of the AEA provides that the Commission shall, with the approval of the
Attorney General, develop and promulgate guidelines for the implementation of this statute. On
Septémber 11, 2009, the NRC, with the approval of the Attorney General; published Firearms

Guidelines in the Federal Register (74 FR 46800). These guidelines allow NRC licensees and




certificate holders to apply for preemption‘authority only (hereafter referred to as stand-alone

preemption authority) or combined preemption and enhanced weapons éuthority (hereafter

referréd to as enhanced weapons authority). The statufe Valso includes provisions for firearhs

background checks for those who apply for Section 161A authorities (sténd-alene preemption -
_ authority or enhanced weapons authority).

The Firearms Guidelines permit the NRC to deeignate applicable classes of facilities and
to approve application for Section 161A authoritybvia both erders and regulations. Following
publication of the Firearms Guid'elines, the NRC received requests from several licensees to

~ obtain stand-alone pfeemption authority via order (i.e., prior to the NRC’s issuance‘of the final
enhanced weapons ruie). During>its review of these Iiceneee requests, the NRC staff identified
implementation issues related io the firearms background checks for these licensees. The NRC
staff and the U.S. Department of Justice (DOJ) staff de\)eloped a revision to the Firearms |
Guideliﬁes to‘ address these issues. The principal change in the revised Firearms Guidelines
was to limit the scope of the firearms background check requirement to only those licensees |
that apply to the NRC for Section 161A authority. The NRC, with the approval of the Attorney
General, published the revised Firearms Guidelines in the Federal Register (79 FR 36100;

June 25, 2014). Both the 2009 Firearms G‘uidelines and the 2014 Firearms Guidelines are

available at http://www.requlations.qov under Docket ID NRC—2008-0465.

¢ IM. October 2006 Proposed Rule.

In parallel with the development of the 2009 Firearms Guidelines, the NRC initiated a
rulemaking that would implement the new authorities and provisions in Section 161A of the
AEA. On October 26, 2006, the NRC published proposed reguiations in the Federal Register

(71 FR 62664) to implement the provisions of Section 161A as one component of a larger




proposed amendment to its regulétions under parts 50, 72, and 73 of Title 10 of the Code of
Federal Regulations (10 CFR), “Power Reactor Security Requirements.” These proposed -
implemeriting regﬁlations were consistent to the extent possible with discussions between the
NRC and the Department of Justine on the implementation of the statute.

The NRC had proposed that the provisions of Section 161A would apply only to power
reactor facilities (i.e., this-wetide-ine both operating and decommissioning powef reactors)
and Category | Strategic Special Nuclear Material (Cat. | SSNM) facilities (i.e., facilities
possessing or using formula quéntities or greater of strategic special nuclear material). This
structure was proposed to permit these two highest-risk classes of licensed facilities to apply to
the NRC for Section 161A authority. The NRC had also indicated that it would consider making
Section 161A authority available to additional classes of facilities, radioactive material, or other

property (including ISFSIs) in a separate; future rulemaking.

D W. February 2011 Proposed Rule.

On February 3, 2011, the NRC publ'i.shed in the Federal Reg)'stera new proposed rule,
“‘Enhanced Weapons, Firearms Background Checks and Security Eveht Notifications”
(76 FR 6200;), referred to as the Enhanced Weapons rulemaking, that reflected the approved
2009 Firearms Guidelines. The 2011 proposed rule would implement the provisions of Section
161A%and would make several changes to the security event notification requfrements in |
10 CFR part 73 to address imminent attacks or threats against power reactdrsv as well as |
sﬁspicious events that could be indicative of potential preoperational reconnaissance,
surveillance, or challenges to security systems by adversaries. The public was provided 180

days to review and comment on the February 2011 proposed rule and associated guidance.




_ € Y. Preemption Designation Orders and Confirmatory Orders.

- Subsequent to the publication of the 2011 proposed rule, the NRC received requests |
from 10 licensees (located on 8 separate sites) to obtain stand-alone preemption authority. In
response to the requesté, the NRC issued designation order EA-13-092 (78 FR 35984) on
June 14, 2013. Order EA-13-092 designated the 10 licensees as part of an interim class of
licensed facilities eligible to apply fovr stand-alone preemption authority under Séction 161A of |
the AEA, contained diréction related to completing firearms backgfound checks for security
personnel whose official duties require access to covered weapons, and contained direction for
the licensees on submitting applications and supporting information to obtain preemption
authority via a confirmatory order. Subsequent to the NRC’s issuance of Order EA-13-092, two
licensees (located at the same site) withdrew their applications for Section 161A preém-ption A
authority. The NRC is currently reviewing tne remaining applications for preempiion

authority.

F’V’f. January 2013 Supplemental Proposed Rule.

On January 10, 2013, the NRC published a supplemental proposed rule (78 FR 2214) to
add at-reactor ISFS&FaeiLi%iej;s a class of designated facilities under § 73.18(c) that would be
eligible to apply for Section 161A authority. Including at-reactor ISFSIs in the propbsed
rulemaking would ensure a consistent transition from the orders to the final implementing
‘regulations for reactor licensees and any ISFSIs co-located at the reactor site. When a reactor
facility and an ISFSI share a common security'guard force, as is the case for at-reactor ISFSis,
the NRC staff recognizes that it may be expedient for both facilities at the site to have
stand-alone preemption authority if the Iicensiee or certificate holder applies for it and-is

approved. In the supplemental proposed rule, the NRC indicated that other classes of facilities




t.hat the scope of the Firearms Guidelines and the NRC’s corresponding impiementing
regulations continue to be coﬁsistent.

Licensees and certificate holders falling .within.the Commission-designated classes of
facilities, radioactive material, or other property would be eligible to apply for Section 161A
authority and would be required to complete the firearms background check requirements
. mandated by Section 161A and the Firearms Guidelines. The background éhecks would be
required for security personnel whose official duties require access to covered weapons.

The 2009 Firearms Guidelines provided that the security personnel for all licensees and
certificate holders that fall within the designated. eligible classes of facilities must undergo
firearms background checks, whether or not a particular licensee or certificate holder intends to
seek preemption authority. However, under the revised 2014 Firearms Guidelines; the
re_quirerhent for background checks would épply to only those licensees and certificate holders
who apply for Section 161A authorify. Other changes to the Firearms Guidelines included the
removal of the definition of “standard weépon,” and the removal of references to standard
weapons in the definitions qf‘c‘:overed weapongand%nhanced We_apons‘.’ There were aléo minor
conforming and cIarifying editorial changes throughout the revised 2014 Firearms Guidelines.

In the Fébruary 2011 proposed rulé that would implement the NRC’s authority under
Section 161A of the AEA, the NRC proposed amendments to 10 CFR part 73 by adding new
~ definitions, processes for obtaining enhanced weapons, requirements for firearms background
checks, and security event notification requirements for stalen or lost enhanced weapons. This
supplemental proposed rule continues the proposed changes from the February 2011 proposed
rule and the January 2013 supplemental proposed rule, and supplements or modifies the
following existing or proposed regulations in 10 CFR part 73:

e Section 73.2, Definitions.

11



. ProposedSectionv 73.18, Athhorization for use of eiihénced weapons and
preemption of firearms laws.

) Proposed Section 73.19, Firearms background checks ior armed security personnel.

e Section 73.51, Requirements for the physicai protection of stored spent nuclear fuel
and high-level radioactive waste.

This supplemental proposed rule would riiake the following chahgés to the proposed
requirements of 10 CFR part 73: | |

* Require firearms background checks only for those licensees and certificate holders
who have applied for Section 161A authority and only for security personnel whose official
duties require access to covered weapons. |

¢ Require periodic firearms background checks at least once every 5 years.
Previously the maximum periodicity was proposed to be at least once évery 3 years. However,
licensees and certificate holders would continue to be able tc conduct periodic firearms
background checks at a periodicity Vof less than every 5 years, at their discretion.

L Coriform the process for conducting firearms background checks and applying for

preemption authority to the updated requiréements fer-coms

' ' Pvopo
specified.in the revised 2014 Firearms Guidelines (e.g., removal of the reguired 30-day and
180-day milestones in conducting firearms background checks). | -

e Remove the definition of “standard weapon” and remove the references to standard
weapon from the definitions of Covered weapor %2nd €nhanced weapor?? per the revised 2014
Firearms Guidelines.

e Revise the definitions of‘combined enhanced weapons authority and preemption

L PLE n w . ) N '
authonty’, %overed weapons, and stand-alone preemption authority as conforming changes.
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Separately, the NRC would make several clarifying and corrective changes to the
process for obtaining stand-alone preemption authority and the requirements for firearms
backgrouhd checks, based upon language apprbved by the Commission in the designation
orders and cohﬁrmatory orders issued by the NRC subsequent to the publication of the -
February 2011 proposed rule.

The NRC would also make several additional changes to clarify the agency'’s review and
acceptance crite.ria for evaluating applications for stand-alone preemptioﬁ authority, based upon

lessons learned by the NRC staff in reviewing existing applications for preemption authority,

. including developing the;z;nfirmétory orders for to those licensees requesting Section 161A

authority. Furthermore, to ensure consistency between processes, the NRC would also méke

eqn%valeetjc;responding changes to the proposed process for obtaining enhanced weapons

authority.

Sunsetting of Orders '

in the SRM-SECY-12-0125, “Sfaff Requirements — Interim Actions to Execute
Commission Preemption Authority Under Section 161A of the Atomic Energy Act of 1954, as
Amended” (ADAMS Accession No. ML12326A653), the Commiss.ion directed the NRC staff to
include in the final rule a plan “to sunset the intefim designation order and the confirmatory
orders.” Accordingly, the NRC has developed a plan to sunset these orders and is taking

advantage of this supplemental proposed rule to include new language in §§ 73.18 and 73.19 to

accomplish the Commission’s direction. NRC is proposing new paragraphs in §§ 73.18 and

73.19 to indicate that NRC approvals of Section 161A authority via confirmatory order would
remain valid after issuance of a final rule. HoWever, the licensees who received orders granting -

preemption authority prior to issuance of a final rule would be subject to the implementing

13




regulations in §§ 73.18 and 73.19, in lieu of the requirements specified in the confirmatory
orders (i.e., the requirements of the orders would be superseded in their entirety by the
requirements in the final rule). The licensees who receive these confirmatory orders would be
required, within 60 days of the effective date of fhe final rule, to update their applicable
procedures, instructions, and training to reflect the final rule’s requirements. These licensees
would be required to notify the NRC, within 70 days of the effective date of the final rule, when
they have completed these actions. Once the NRC receives this notification and inspects the
licensee’s transition actiens, the NRC would rescind the orders.

- ré would reecing A xS .

The Commissio esignation of licensed facilities as part of an interim class of facilities

eligible to apply for preemption authority prior to issuance of a final rule me?o/nce the

Enhanced Weapons rule is implemented. The Commission would designate the permanent

classes of facilities eligible to apply for Section 161A authority in § 73.18(c) of the ruIe.\Aft
; P _

ﬁ/n:yis impfémented, the'NRC would také appropriate-action to rescind the’designation

orders. I‘AII of the facilities issued a designation order would be included in the final rule’s list of
‘designa.ted facilities (i.e., power reaetor facilities, Category | special nuclear material facilities,
and at-reactor ISFSIs). Accordingly, the firearms background check requirements contained in
these designation orders would be replaced in their entirety by the requirements in § 73.19.

> At this time, the NRC is only seeking comments on the revisions proposed by this
separate supplemental proposed rule. The NRC will address public comments on the February

2011 proposed rule, the January 2013 supplemental proposed rule, and this separate

supplemental proposed rule in the final rule.

LQblic Comments LINSERT NEW HEADING (N u-m,lcgl
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V. Section-by-Section Analysis.

The following paragraphs describe the specific changes proposed by this supplemental

pfoposed rule.

Section 73.2, Definitions

The proposed new definitions for the terms-Combined enha‘nce_d weapons authority and
breemption authority, Covered weapon, a.nd Stand-alone preemption autho}ity would be revised
to réflecf the revised 2014 Fir.earms’ Guidelines. The proposed new definition for the term
Standard Weapon would be removed to reflect the revised 2014 Firearms Guidelines with

“conforming, editorial changes made to the proposed definition for the term Enhanced weapon.

| Section 73.18, Authorization for Use of Enhanced Weapons and Preemption of Firearms
Laws |

In paragraph (d), the NRC would set forth the requiremehts and process for Iicensées
and certificate holders who are included within the classes of facilities, radioactive material, and
other property_ specified in § 73.18(c)(1) and desire tb voluntarily apply for stand-alone
preemption authority under Section 161A of the AEA. The application would require initial
information describing thg licensee’s or certificate holder’s request for preemption authority,
theif purposéand 35“%2&%?;?3 requesting this authority, and a description of their Firearms |
Background Check Plan, including training for security personnel on the background check
disqualifying conditioné and notification reqUirements. Firearms background checks would only

be required for security personnel of licensees or certificate Holders who apply for Section 161A

authority%d whose official duties require access to covered weapons. Licensees and
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certificate holders would be required to submit their applications in writing, and under oath or
affirmation. |

The licensee or certificate holder would also be required to submit supplemental
information to the NRC on the completion of satisfactory firearms background checks and
required training for security personnel who requiré access to covered weépons. The timing of
the submission of the supplemental information will be at the discretion of the licensee or
certificate holder, although the licensee or certificate holder must have completed a sufficient
number of satisfactory checks to permit the licensee or certificate holder tb meet their applicable
security-personnel m_i'nimum staffing. and fatigue requirements.

Subsequént to the completion of the submission of all required information, the NRC will
review the information‘and document the agency'’s decision to approve or disapprove the‘
application. ) : :
' convioT onki\

Licensees or certificate holders sust-commence firearms background checks erply-after
they have _received notification from the NRC that the agency has accepted for review their
application for stand-alone preemption authority. Once the NRC has reviewed and approved a
l_icensee’s or certificate holder's application for stand-alone preemption authority, the licensee or
certificate holder must assign only 'security personnel who have completed a éatisfactory
firearms background check to duties requiring access to covered weapons.

In paragraph (e), the NRC would set forth the requirements and process for eligible
licensees and certificate holders (as specified in § 73.18(c)(2)) who gc:oose .to voluntarily
apply for combined enhanced weapons authority and preemption authority under Section 161A
of the AEA. Paragraph (e) would require in the application initial information describing the

licensee’s or certificate holder’s request for enhanced weapons authority, their purposeZand

reasefts for requesting this authority, and a description of their proposed Firearms Background
abyechves |
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Check Plan, including tfaining of security personnel on the disqualifying status conditions and
disqualifying events; the application would be required to address how security personnel notify
the licensee or certificate holder security management of the occurrence of any disqualifyi.ng
conditions 6r events. Also, under the 2011 proposed rule, applicants for combined enhanced
weapons and preemption éuth_ority that already have preemption authority under paragraph
§ 73.18(d) would not be required to reapply for preemption authority in their § 73.18(e)
application. That aspect of the 2011 proposed rule is unchanged by this supplemental
proposed rule.

Firearms background checks Would only be required of applicants for Section 161A
authorify Those regulated entities required to conduct firearms backgroUnd checks Would need

covered weapons, which Wieludes

to conduct the checks on all security personnel whose ofﬁmal duties require access togenhanced
weapons. - Licensee and certificate holders would be required to submit their applications in
writing and under oath or affirmation. Licensees applyiﬁg for combined enhanced-weapons
authority and preemption authority would be required to submit their application under the
applicable regulations for a license amendment in 10 CFR parts 50, 52, 70, or 72. | Certifica_te
holders to which fhe supplemental proposed rule would appIyA(i.e)1O CFR part 76 certificate ‘of

compliance holders), would be reqUired to submit their applications under the applicable

regulations for a certificate of compliance amendment under 10 CFR part 76.

The application would include the additional technical information required by § 73 18(. _\_ .

Hat
addressing the specific enhanced weapons reguestied-by the licensee or certificate holdep The

licensee or certificate holder would also submit supplemental information to the NRC on the
- completion of both the firearms background checks and the required training (on disqualifying

events and conditions) for security personnel whose official duties require access to covered
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through (b)(10) wbuld address requirements on conducting firearms background checks.
Licensees or certificate holders must commence firearms background-checks only after they
have received notification from the NRC that the agency has accepted for review their
application for either stand-alone preemption authority or for combined enhanced weapons
authority and preemption authority. Furthermore, once the NRC has approved a licensee’s or
certificate holder's application for either stand-alone preemption authority or for combined
enhanped weapons authority and preemption authority, the licensee or certificate holder must
assign only sécurity personnel who have completed a satisfactory firearms background check to
duties requiring access to covered weapons. Also, applicahts for an NRC license or certificate
of compliance may not conduct firearms background checks until after the NRC has both fssued
their license or certificate of compliance and accepted their application for Section 161A
authority for review. These two criteria may occur in any order. Finally, this section also
includes a requirément to remove individuals from duties requiri_ng access to covered weapons
if they receive a “"denied NICS response.” This also includes removing individﬁals from duties
requiring access to enhanced weapons if the individual receives a “delayed NICS response.”.

.Paragraph (b)(11) would specify the requirements for a periodic firearms background
check, which would be required at least once every 5 years from the most recent check. This
| periodicity would be consistent with the Commission’s designation order%sued to several
licensees. Licensees and certificate holders would be able to conduct periodic firearms
background checks at a shorter periodicity than every 5 years, at their discretion.

Security personnel that cease to be employed by a licensee, certificate holder, or
schrity contractor, are considered to have a break_ inJservice for the purposes of the enhanced
weapons rulemaking. The licensee or ?iﬁcate holder would need to complete a new

satisfactory firearms background check/for security personnel ﬂTt-_ experience a

" who
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breal?ﬂrﬂiervice a.s described in paragraph (b)(12). Paragraph (b)(12) also addresses
exceptions to the break-in;service requirement. Paragraph (b)(13) would address changes in
the licensee, certificate holder, or their security contractor that do not require a break-in-service
firearms background check. Paragraph (b)(14) would prohibit licensees and certificate holders
from using a satisfactory firearms background check in lieu of completing other required criminal
history records checks or background investigations specified in the NRC’s access authorization
or personnel security clearance programs under other provisions of 10 CFR chapter |.

Paragraph (b)(15) would not require a new initial firearms background check for security
personnel who have completed a satisfactory firearms background check pursuant to a
Commission designation order issued before the effective date of the final rule. However, these
security personnel would remain subject to the peri'odic firearms background check and the
break-in-service firearms background check requirements of § 73.19. .Parag.raph (b)(1'6) wouid
require a licensee or certificate holder to discontinue conducting firearms background checks if
they withdraw their application for Section 161A authority. Paragraph (b)(17) would require a
licensee or certificate holder to discontinué conducting firearms background checks if the NRC
rescinds or revokes their Section 161A authority, in accordance with § 73.18. |

Paragraph (c) would be removed and reserved. Because § 73.18(c) contains the list of
classes of facilities and activities eligible to apply for Section 161A authority and only iicensees
and certificate holders who have applied to the NRC under § 73.18 for Section 161A authority
are eligible under A§ 73.19 to conduct firearms background checks of their security personnel,
the list of classes of facilities and activities previously prcposed in § 73.19(c) for conducting
firearms background checks is now redundant and unnecessary.

Paragraph (f) would be revised to require periodic firearms background checks be

cornpleted at least once every 5 calendar years. This is consistent with the 2014 Firearms -
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Paragraph (h) would be revised to change the notification timeliness requirement for
security personnel who have had a disqualifying status condition or disqualifying event from
“3 working days” to “72 hours” to improve regulatory clarity and consistency with the licensee’s
and certificate holder’s current proposed notification timeliness requirement in paragraph (g).

Paragraph (j) would be revised to clarify the scope of the training modules required for
security persohnel who are subject to firearms background checks under the licensee’s or
certificate holder’s Firearms Background Check Plan, as required under paragraph (b)(3)(iii).
Modules would be required on Federal disqualifying status conditions or disqualifying events,
applicable State disquélifying status conditions or disqualifying events to provide personnel
familiarity with fhese disqualifying status conditions or events, the process for appealing adverse
firearms background check résults, and the ongoing obligation of security personnel who are
subject to a firearms béckground check to notify their licensee’s or certificate holder’s security
man-agement of the occurrence of such a disqualifying status condition or disqualifying event.
The modules would aiso include the requirement on the timeliness of such notifiéations_ (i.e.,
within 72 hours of the occurrence of the disqﬁalifying condition or event). Finally, periodic
refresher training on these modules would be required at an annual frequency.

Paragraph (p)(1) would be revised to clarify its applicability to security personnel subject
to a firearms background check and to remove the current exception cross-reference to
‘paragraph (b). Limitations on security personnel’s access to covered weapons during the
pendency of an apbeal to the FBI would now be found solely in paragraph (p).

Paragraph (p)(5)A(iv) would be revised to indicate that individuals vao) are appealing a
firearms background checky should submit a request for extension of time rding the
45-day timeliness requirement on submitting an appeal) to their licensee or certificate holder!’ﬂ/

rather than to the FBI. The licensee or certificate holder may grant an extension request for
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good cause, as determined by the licensee or certificate holder. This change is consistent with
the 2014 Firearms Guidelines. No other changes would be made to the other subparagraphs of
paragraph (p)(5).

In paragraph (r), the NRC would add new provisions to provide for the transition from
préemption authority and enhanced weabons authority approved by the NRC via designation
orders and confirmatory orders to approvals via the proposed regulations iﬁ § 73.19. While the
NRC'’s authorizations for Section 161A authority would remain valid after issuance of a final rule
and licensees would not need to reapply for Section 161A authority, these licensees would be
subject to the implementing requirements of § 73.19, in lieu of the requirements contained in
these orders. However, licensees would not be required to repeat their initial firearms
background checks. Licensees would be required to update procedures, instructions, and
training to reflect any revised requirements in the final rule and notify the NRC of the combletion
of this abtion. The licensee’s actions and notification would be required to be completed within
66 days and 70 days, respectively, of the effective date of the final rule. Following receipt of the
licensee’s notification and inspection of the licensee’s actions, the NRC would take-astien-te-€~

rescind these orders.

Section 73.51, Requirements for thé Physical Protection of Stored Spent Nuclear Fuel
and High-Level Radioactive Waste

Paragraph (f) would be added as a conforming change to the proposed change to
§ 73.18()) to reflect the potential for a specific Iicehsejft—reaétor ISFSI to pﬁssess enhanced
weapons at both the reactor and the co-located ISFSI. This proyisiori would require ISFSI
licensees employing enhanced weapons t6 train their security personnel on the use of sufficient

force, including deadly force. The NRC anticipates that the security organization for a reactor
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and a co-located specific Iicense‘ﬁFSl employing enhanced weapons would uée an integrated
security organization (i.e., the security personnel are considered fungible between these two
facilities). Accordingly, the NRC considers it appropriate to require both the reactor and ISFSI
security personnel carrying enhanced weapons to be trained on the same standards on the use
of force, including deadly force. This proposed language is consistent with the chrent
regulations on training of security personnel on the Use of force under § 73.55(k)(3) for reactor
licensees and § 73.46(h)(5) for Category | special nuclear material licensees and certificate

holders.
V. Cumulative Effects of Regulation.

Cumulative Effects of Regulation (CER) consists of the challenges licensees facé in
addressing the implementa{ion of new regulatory positions, prégrams, and requirements (e.g.,
rulemaking, guidance, generic letters, backfits, inspections). The CER may manifest in several
ways, including the total burden imposed on licensees by the NRC from simultaneous or
coﬁsecutive regulatory actions that can adversely affect the licensee’s capability to implement
those requirements while continuing to operate or consfruct its facility in a safe and secure
manner.

The goals of the NRC’s CER effort were met throughout the development ofbthis
supplemental proposed rule.. During the development of the 2011 proposed rule, the NRC staff
engaged éxternal stakeholders at a public meeting and by soliciting}public comments on the |
proposed rule and draft guidance documents. The public meeti'ng was held at NRC
Headquarters on June 1, 2011, to discuss the proposed implementation plan. A summary of the.

public meeting is in ADAMS under Accession No. ML111720007. Additionally, the NRC staff
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VL Regulatory Flexibility Certification.

Under the Regulatory Flexibility Act (6 U.S.C. 605(_b)), the NRC certifies that this rule will
not, if promulgated, have a significant econemic impact on a substantial number of small
entities. This supplemental proposed rule affects only the licensing and operation of nuclear
power plants. The companies that own these plants do not fall within the scope of the definition
of "small entities” set forth in the Regulatory Flexibil.ity Act or the size standards established by

-the NRC (10 CFR 2.810).
VIl. Regulatory Analysis.

The NRC has prepared a draft regulatory analysis on this proposed regulation. The
analysis examines the COsts and benefits of the alternatives considered by the NRC. The draft .
~ regulatory analysis can be found in ADAMS under ML15007A248. The NRC requests public
comment on the draft regulatory analysis. Comménts on the draft regulatory analysis may be

submitted to the NRC as indicated under the ADDRESSES caption of this document.
VIII. Backfitting and Issue Finality.

This supplemental proposed rule contains: (i) proposed provisions which reduce the
regulatory burden associated with the original 2011 propoéed .rule and the 2013 supplemental |
proposed ru:le, and (ii) additional provisions — not contained in either the original 2011 proposed
rule ane the 2013 supplemental proposed rule — which fécilitate licensees’ capability to obtain

burden reduction (i.e., proposed sunsetting of the interim designation order and the confirmatory
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regulated entities and consistent with the 2011 proposed rule, modified security event
roayoph > .
notifications under diﬁerentMow&ﬂ yvould also affect 42 research and test reactor
sechio ™
(RTR) sites, 6 Category Il and Ill Special Nuclear Material sites, 7 Independent Spent Fuel

Storage Installation (ISFSI) sites not co-located with a reactor, and 2 hot cell sites.

An estimate of the number of annual responses: 4,085 (2,992 responses for 10 CFR

~ part 73 requirements and 1,093 responses for NRC Form 754)

The estimated number of annual respondents: 133

An estimate of the total number of hours needed annually to comply with the information
collection requirement or request: 47,906.4 hours (45,399.8 hours for 10 CFR part 73

requirements and 2,506.7 hours for NRC Form 754)

Abstract: The NRC is bropbsing to amend current security regulations and add .new
security requiremenfs pertaining to nuclear power reactors and Category | SSNM facilities for |
access to enhanced weapons and firearms background checks. The supplemental proposed
rule would modify the information collections contained in the Enhanced Weapons, Firearms
Background Checks, and Security.Event Notifications rulemaking. First, firearms background
checks for security personnel for only those licensees and certificate holders who have appiied
for Section 161A authority (i.e., either étand-alone preemption authority or combined enhanced-
weapons authority and preemption authority). As a result, the number of respondents to new
sections 73.18 and 73.19 would be reduced compared to the proposed rule published in the

Federal Register on February 3, 2011 (76 FR 6199). Second, periodic firearms background
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checks would be required at least once every 5 years rather than every 3 years. Third,
13 be cequ Uied 1O
applications for Section 161A authority meet describe the applicant’s purposes and objectrves in
_requesting the authority. Finally, the supplemental proposed rule would add requirements for’

licensees and certificate holders that had received confirmatory orders approving Section 161A

authority wewld-be-requiree’to Update within 60 days after the final rule effective date any
. procedures, instructions, and training material on a one-time basis. These information |
collections are needed to enable the NRC to implement the mandate of Section 161A of the -
Atomic Energy Act (AEA) to verify that security personhel who will have access to enhanced
weapons have been subject to a backgrouhd chect( by the Attorney General to verify that an
individual is not prohibited under Federal 'or State law from possessing or' receiving firearms.
The 2011 proposed rule also included requirements that would modify the security event

paveaaphs
notification requirements under different seetrens of 73.71. This supplemental proposed rule

would not change those proposed modified reqU|rer%t:r1-\t:ot::Jt they are repeated inthe
supporting statement for completeness.» The proposed security event notification requirements
would be used to meet the NRC's strategic mission to immediately commu:nic.:ate threats or
attack information to the Department'of Homeland Security (DHS) operations center under the
National Response Framework. The NRC also has a strategic mission to immediately

- communicate threat or attaok information to other appropriate NRC licensees and certificate
holders so that they can increase their security posture at their facilities or for their shipments of
SNF, HLW, or Category | SSNM. 't'his prompt notification could be vital in increasing another
licensees’ ability to defeat poorly-synchronized multiple-site attacks and in protecting the lives of
security and plant personnel (at a second facility) in such. un-coordinated attacks. This prompt

notification could also be vital in increasing the defensive posture of other government or critical

‘infrastructure facilities to defeat poorly-synchronized multiple-sector attacks.
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DG-5020, Revision 0, “Applying for Enhanced
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms
Background Checks under 10 CFR Part 73"
(February 3, 2011)

ML100321956

DG-5020, Revision 1, “Applying for Enhanced
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms ‘
Background Checks under 10 CFR Part 73"

ML14322A847

Commission: SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended”

(February 17, 2012)

ML113130015

Commission: SRM-SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended” (May 3, 2012)

ML12124A377

Commission: SECY-12-0125, “Interim Actions to
Execute Commission Preemption Authority Under
Section 161A of the Atomic Energy Act of 1954, as
Amended” (September 20, 2012)

ML12164A839

Commission: SRM-SECY-12-0125, “Interim
Actions to Execute Commission Preemption
Authority Under Section 161A of the Atomic
Energy Act of 1954, as Amended™
(November 21, 2012)

ML12326A653

NUREG/BR-0058, “Regulatory Analysis Guidelines
of the U.S. Nuclear Regulatory Commissiaon,”
Revision 4 (September 30, 2004)

ML042820192

Add Desighation Ofder +o tobie

Throughout the development of this rule, the NRC staff méy post documents related to

this rule, including publib comments, on the Federal rulemaking Web site at

http://www.regulations.gov under Docket ID NRC-2011-0018 and NRC-2011-0015. The Federal
rulemaking Web site allows you to receive alerts when changes or additions occur in a docket
folder. To subscribe: 1) Navigate to the docket folder (NRC-2011-0018 and NRC-2011-0015);

2) click the “Sign up for E-mail Alerts” link; and 3) enter your e-mail address and select how

frequently you would like to receive e-mails (daily, weekly, or monthly).
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(

“Covered weapon,” “Enhanced weapon,” and “Stand-alone preemption authority,” in

alphabetical order; and remove the definition for “Standard weapon” to read as follows:

§ 73.2 Definitions.

(a) s s

Combined enhanced weapons authority and preemption authority means the authority
granted to vthe Commission, at 42 U.S.C. 2201a, to authorize licensees or certiﬁcate holders, or
the designated security personnel' of the licensee or certificate holder, to transfer, receive,

covesed
possess, transport, import, and use one or more categories of enhaneed weapons,
notwithstanding any State, local, or qertain Federal firearms laws, including regulations, that
prohibit or restrict such conduct.

Covered weapon means any handgun, rifle, shotgun, short-barreled shotglun,
short-barreled rifle, semi-automatic assault weapon, machine gun, arﬁmunifion for any of such
weapons, or large capacity ammunition feéding device, as specified under 42 U.S.C. 2201a(b),
thaf are otherwise prohibited or restricted by State, local, or certain Federal firearms laws,
including regulations.-

Enhanced weapon means any short-barreled shotgun,‘ short-barreled rifle, or machine

gun. Enhanced weapons do not include destructive devices as specified under 18 U.S.C.

921(a)(4).

% * * %* %*
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Stand-alone preemption authority means the authority granted to the Commission, at
42 U.S.C. 22014, to authorize licensees or certificate holders, or the designated security
personnel of a licensee or certificate holder, to transfer, receive, possess, transport, import, and
e o weaponNS

use one or more categories of covered weapons{ notwithstanding any State, local, or certain

Federal firearms laws, including regulations, that prohibit or restrict such conduct.

* * * * *

3. In § 73.18, as proposed to be added Febru'ary 3, 2011 (76 FR 6233), revise
paragraphs (d), (e), ()(2)iii), (j), (n)(2), (n)(3), and (n)(4); and add paragraph (s) to read as

follows:

§ 73.18 Authorization for use of enhanced weapons and preemption of firearms laws.
(d) Application process for stand-alone preemption authority. (1) Only licensees and

certificate holders included within the classes of facilities, radioactive material, and other

property listed in paragraph (c)(1) of this section may apply to the NRC for stand-alone

preemption authority.

(2) Licensees and certificate holders whe-gesise y-for stand-alone preemption
authority must submit an application to the NRC using the procedures specified in this section.
(3) The contents of the application must include the following information:
(i) A statement indicating that the I.icensee or certificate holder is applying for
stand-alone preemption authority under 42 U.S.C. 2201a;

(if) The Commission-designated facility, radioactive material, or other property to be

protected by the licensee’s or certificate holder's security personnel using the covered weapons;
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(iii) A description of the licensee’s or certificate holder’s purposes and objectives in
requesting stand-alone preemption authority. This description must include whether these
- covered weapons are currently employed as part of the licensee’s or certificate holder’s existing
protective strategyjjor whether these covered weapons will be used in a revised protective
| strategy; and

(iv) A description of the licensee’s or certificate holder's Firearms Background Check
Plan required by § 73.19 of this part.
| (4) Licensees and certificate holders must supplement their application fo-r stand-alone
preemption authority with the following additional information:

() A confirmation that a sufficient number of security personnel have completed a
satisfactory firearms background check to meet the licensee's or certiﬁgate holder's applicable
security-personnel minimum staffing and fatigue requirements;

(i) A confirmation that the necessary training modules and notification procedures have
beén developed under their Firearms Background Check Plan; and

(iii) A confirmation that all security personnel whose official duties require access to
cévered weapons have been trained on these modules and notification procedures.

(5) The licensee or certificate holder must submit both the application and the
supplementary information to the NRC in writing, under oath or affirmation, and in accordance
with § 73.4 of this part.

(6) Upon the effective date of the NRC’s approval of its application for stand-alone
preefnption authority, the licensee or certificate holder must only assign security personnel who
have completed a satisfactory firearms background check to duties requiring access to any

covered weapons.
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» (e) Appliéation process for combined enhanced?we/apons authority and preemption |
authority. (1) Only licensees and certificate holders included within the classes of facilities,
radioactive material, and other property listed in paragraph (c)(2) of this sectAio‘n may apply to
the NRC for combined enhanced?\;eapons authority and preemption authority.

‘ o -~ agRyng .

(2) Licensees and certificate holders for combined
enhancedjweapons authority and preemption authority must submit an application to the NRC
using the procedures épecified in this section. |

(3) The contents of the application must include the following information:

| (i) A statement indicating that the licensee or certificate holder is applying for combined
enhahcec?v/veapons authority and preemption authority under 42 U.S.C. 2201a.

(i) The Commission-designated facility, radioactive mateﬁal, or other property to be
protected by the licensee’s or certificate holder's security personnel using the enhanced
weapons.

(iii) A description of the licensee’s or certificate holder's purposes and objectives in
reqUesting combined enhancediweapons authority and preemption authority. This must include

: covered .
whether these enkaneed weapons are currently employed as part of the licensee’s or certificate
holder’s existing protective strategy; or whether these enhareed weapons will be used in a
revised protective strategy. | |

(iv) A description of the licensee’s or certificate holder’s Firearms Background Check
Plan required by § 73.19 of this part. |

(v) If the NRC has previously approved the licensee’s or certificate holder’s application
fqr stand-alone preemption authority, under either paragraph (d) of this section or under a

Commission Order issued before [EFFECTIVE D‘ATE. OF FINAL RULE], then the licensee or
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- certificate holder must include the effective date of the NRC'’s approval of preemption authority

in their application for combfned enhanced eapdns authority and preemption authority. ’

4) Th_é licensee or certificate holder must include with their application the additional
technical information required by paragfaph (f) of ’;his section.

(5) Licensees and certificate holders musf supplement their application with the following
additional information: |

A confirmation that a sufficient number of security personnel have completed a
satisfactory firearms background check to meet the licensee's or certificate holder's applicable
security-personnel minimum staffing and fatigue requirements;

(ii) A confirmation that the necessary training modules and notification procedures have
been developed under their Firearms Background Check Plan; and

(ii‘i) A confirmation that all security personnel whose official duties require access to
covered weabons have been trained on these modules and notification procedurés.

(iv) Exceptions:

“(A) Licensees and certificate holders who were previously approved by the NRC for
preemptioni authority under paragraph (d) of this section are not reqUired to submit the
supplemental information of this paragrapﬁ (as a component of their application for combined
enhanced weapons authority and préemption authority).

(B) Licensees and certificate holders who were previously approved by the NRC for
préemption authority pursuant to a Commission Order issued before [IEFFECTIVE DATE OF
FINAL RULE], are not required to submit the supplemental informatidn of this paragraph (as a
component of their application for combined enhanced weapons authority and preemption

authority).
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(i) Applicants for a license or a certificate of compliance who have also‘submitted an
application for Section 161A authority must only commence firearms backgrouﬁd checks after:

(A) The NRC has‘issued their license or certificate of compliance; and |

(B) The NRC has accepted their-application for s_tand-alone preemption authority or for
combined énhanced we'apons"authority‘and preemption authority for review.

'-(ii) Subsequent to [EFFECTIVE DATE OF FINAL RULE], applicants for a Iicense ora
certificaté of compliance who have also applied for Section. 161A authority and been issued their
license or certiffcate of compliahée must ensure a satisfactory firearms background check (as
defined in § 73.2 of this part) has been completed for all security personnel wHo require access
_to covered weapons, before the licensee's or certificate holder's ihitial receipt of any source

material, special nuclear material, or radioactive material specified under the license or

»certificate of compliance
8 '(?) Licensee and certificate holder actions in response to an adverse firearms

background check (as defined ih § 73.2 of this part):

(i) The licensee or certificate hdlder must remove, without delay, ffom dutiés requiring
access to gﬁ%igéweapons, any security personnel who receive a “denied NICS response;”

(ii)The licensee or certificate holder must remove, without delay, from duties requii'ing _
access to Aenha'nced weapons, any security personnel who receive a “delayed NICS response;”
and

(iii) If tﬁe security personnel to be removed is on duty at the time of removal, then the

licensee and certificate holder must reconstitute the vacated position within the timeframe

speéified in their NRC-approved physical security plan.
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(10) Subsequent to the licensee’s or certiﬁqate holder’s receipt of notification that the
NRC has approved their .application for either stand-alone preemption authority or for combined
enhanced weaponé authority and preemption authority:

(i) The licensee or certificate holder must complete a satisfactory firearms background
check on security personnel, before assigning that individual to any duties that require access to
covered weapons;

(i) The licensee or certificate holder may return to duties that require access to covered
weapons any security personnel who has previously received an adverse firearms background
check, if the individual subsequently combletes a satisfactory firearms background check or
successfully appeals an adverse firearms background checkﬁ and

(iify During the pendency of an individual's appeal to the Federal Bureau of investigation
(FBI) of an adverse firearms background check, the licensee or certificate holder must not
assign such security personnel to duties that require access to covered weapons.

(%% Accomplishment of periodic firearms background checks.

() The licensee or certificate holder must complete a periodic firearms background
check for security personnel whose du.ties require access to covered weapons. A satisfactory
periodic firearms background check must be completed within 5 calendar years of the menth-of-
a:a-iﬁi#aﬁ—er-thjaost recentmarms background checkrwhieheveﬁ-is-lM

(i) Licensees and certificate holders who had conducted firearms background checks
pursqant to a confirmatory order issued by the NRC before [EFFECTIVE DATE OF FINAL
RULE], must complete a periodic firearms background check for security personnel whose
duties continﬁe to require access to covered weapons. A satisfactory periodic firearms

background check must be completed within 5 calendar years of the menth-ef-an-initial-orthee
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most recentf firearms background check accomplished under a confirmatory order swhicheveris-

'laea.)/

(i) The licensee or certificate holder must complete the periodic firearms background
check within the allowance period specified in paragraph (¢) of this section.

(1‘2) Accomplishment of break-in-service firearms background checks.

(i) The licensee or certificate holder must complete a new satisfactory firearms
background check%the security personnel has had a break?i/rﬁs_/eryice with their employing
licensee, certificate holder, or their security contractor which is for a duration of greater than one

week; or

(i) The Iice(;\jee or certificate holder must complete a new satisfactory firearms

background check| if the security personnel has transferred from a different licensee or

certificate holder.

(i) A break inkservice means the security personnel’s cesdation of employment with the
licensee, certificate holder, or their security contractor(a/nd notwithstanding that the prgvious
licensee or certificate holder completed a satisfactory firearms background check on the
individual within the last 5 years.

(iv) Exceptions:

(A) For the purposes of this section, a brealﬂéwice does not include a security
personnel’s temporary active duty with the U.S. military reserves or National Guard.

(B) The licensees or certificate holders, in lieu of completing a new satisfactory firearms
background check, méy instead verify via an industry-wide information-sharing database that
the security personnel has completed a Asatisfactory firearms background check within the
prevnous 12 months, érowded that this previous firearms background check included a duty

station location in the State or Territory where the licensee or certificate holder (who would
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otherwise be accomplishing the firearms background check) i.s located or the activity is solely
occurring.

(5%) If subsequent to the NRC'’s approval of an application for Section 161A aufhority
under § 73.18 of this part, a change occurs in the licensee, certificate holder, ownership of a
facility, radioactive material, or other property, or a security contractor that provides security

services to the licensee or certificate holder, then the licensee or certificate holder is not

required to conduct a break-in-service firearms background check required-by-thi:
the securlty personnel whose duties require access to covered weapons,

(M’) With regard to accompllshlng the requirements for other background (e.g., criminal
history records) checks or personnel security investigations under the NRC’s access
authorization or personal security clearance program requirements of this chapter, the licensee
or certificate_ holder may not éubstitute a satisfactory firearms background check in lieu of
completing these other required background checks or security investigations.

'42) If a licensee or certificate holder has completed initial satisfactory flrearms
background checks pursuant to a Commission order issued before [EFFECTIVE DATE OF
FINAL RULE], then the licensee or certificate holder is not required to conduct a new initial
firearms background check for its current security personnel. However, the licensee or
bertificate hoider must conduct initial firearms background checks 6n new security personnel
and periodic and break-in-service firearms background checks on currént security personnel in
accordance with the provisiéns of this section. |

(1'2) A licensee or certificate holder who withdraws their application for Section 161A
authority, or whose application was disapproved by the NRC, must discontinué conducting

firearms background checks.
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(47) A licensee or certificate holder whose authority under Section 161A has been
rescinded or was revoked by the NRC must discontinue conducting firearms background

checks.

%* * * * %*

() [RESERVED]

(f) Periodic ﬁrearms background checks. (1) Licensees and cenificaté holders must
complete a satisfactory periodié firearms' backgfound check at least once eve'ry 5 calendar
years for security personnel whose continuing duties require access to covered weapons.

(2) Licensees and certificate holders must complete a periodic firearms background
check within the same calendar month as the initial, or most recent, firearms background check;
with an allowance period to midnight (i.e., 23:59 local time) of the last day of the calendar month
of eXpiration.

(3) Licensees and certificate holders may continue the security personnel's duties
requiring access té covered weapons pending the satisfactory completion of a periodic firearms
background check. However, licensees and certificate holders must remove security personnel
from duties requiring access to covered weapons}fthe satisfactory completion of a periodic
firearms background check does not occur before the expiration of the allowance period.

(9) Notification of removal. (1) Licensees and certificate holders must notify the NRC
Headquarters Operations Center by télephone within 72 hours after removing security
personnel from duties requiring access to covered weapons, duevto the discovery of any
disqualifying status condition or the occurrence of any disqualifying event. Licensees and

certificate holders must contact the NRC Headquarters Operations Center at the phone

numbers specified in table 1 of abpendix A of this part.
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(2) Exception. The requirement to notify the NRC by telephone is not applicable, if thé |
licenseé’s or certificate holder's security management was notified by the affected security
personnél within 72 hours of the occurrence of any disqualifying status condition or disqualifying
event. |

(h) Security personnel responsibilities.

(1) Security personnel assigned to duties requiring access to covered weapons must
notify their-employing licensee's or certificate holder's security management within 72 hours of \Aev\\ikco,\'\on
occurrence e&%he-—exis:eueg; an;y Federal or State disqualifying status condition or upen-the
eae&mee—e&-any—disq-&a-ﬁ&yinégvents that would prohibit them from possessing, receiving, or
usihg firearms or ammunition.

(2) This notification reqpirement is applicable to all security personnel aséigned duties
requiring access to coVeréd weapons, irrespective of whether they are directly employed by the
licensee or certificate holder or employed 'by a contractor providing security services to the
licensee or certificate holder.

(i) Training for security personnel subject fo firearms background checks.

(1) Licensees and certificate holders must include within their Firearms Background
Check Plan the development and accomplishment of training modules for security personnel
assigned 6fﬁcial duties requiring access to covered weapons.

(2) The training modules must include information on thé following topics:

(i) Federal disqualifying status conditions or disqualifying events specified in 18 U.S.C.
922(g) and (n), and the ATF's implementing regulations in 27 CFR part 478 (including any
applicable definitions) identifying categories of persons who are prohibited from possessing,
receiving, or using any firearms or ammunition;

(i) Any applicable State disqualifying status conditions or disqualifying events;
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(iii) The continuing responsibility of"security personnel subject to a firearms background
check to promptly and voluntarily notify their employing licensee or certificate holder of the
occurrence of any disqualifying status condition or disqualifying event; and

(iv) The process for appealing to the FBI a “denied” or “delayed” NICS response.

(3) Licensees and certificate holders must conduct periodic refresher training on fhese
modules at an annual frequency for security personnel assigned official duties requiring access
to covered wéapons. |

“(p) Appeals and resolution of erroneous system information. _

(1) The licens_ee or certificate holder may not assign security personnel/who have
receive a “denied” or a “delayed” NICS response/to duties requiring access to covered
weapons:

(i) During the pendency of an appeal of a “denied” NICS response; or

(i) During the pendency of providin;’:e?nmgué%% Lny necessary additional
information Mo resolve a “delayed” NICS response.

(5) Challenges of the accuracy and correctness of records.. (i) If the individual wishes to
challenge the accuracy of the record ubon yvhich the "denied” or “delayed” response is based, or
if the individual wishes to assert that his or her rights to possess or receive a firearm have been
restored by lawful process, he or she must first contact the FBI atthe address stated in
paragraph (p)(4)(i) of this section.

(i) The individual must file any appeal of a “denied” response or file a request to resdlve
a “delayed” response within 45 calendar days of the date t

notifies Yhe il\(\,(lj'wd&ka} of Yne adveise (esponse .
S3FNRS check ce-or-certificateholder.
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(1) Licensees issued such orders are no longer considered part of an interim class of
facilities eligible to apply for Section 161A a’uthority,v but instead are encompassed within the
Commission-desigﬁated classes of facilities, activities, and other property specified in § 73.18(c) '
of this part.

(2) Licensees issued such orders must comply with the requirerﬁenfs of this»section, in
lieu of complying with the firearms background check requirements of those orders.
Accordingly, the requirements of those orders are superseded in their entirety'by the
requirements of this section.

(3) Li€ensees issued such orders must update any p ocedurés, instructions, and training
materiath%; have developed in response to the ordersZieﬂect the transition froﬁ
requirerﬁents under the order to the requirements of this section. Licensees must complete.
these transition actions by [DATE 60 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

(4) Licensees issued such orders must notify the NRC in writing, in accordance with.

§ 73.4 of this part, of the completion of these transition actions. Licensees must complete this

notification by [DATE 70 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].
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5. In § 73.51, add paragraph (f) to read as follows:
§ 73.561 Requirements for the physical protection of stored spent nuclear fuel ahd

high-level radioactive waste.

- Covesad
(f) Response requirements. For licensees employing erfrareed weapons as part of their
protective strategy, the licensee must train each érmed member of the security organization
CoveN
using eahans%eapons to prevent or impede attempted acts of radiological sabotage by using

force sufficient to counter the force directed at that armed member, including the use of deadly

force as authorized by applicable State or Federal law.

Dated at Rockville, Maryland, this day of

For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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RESPONSE SHEET
TO: - Annette Vietti-Cook, Secretary
FROM: COMMISSIONER SVINICKI
SUBJECT: SECY-15-0036: Supplemental Proposed Rule:

Enhanced Weapons, Firearms Background Checks,
and Security Event Notifications (10 CFR Part 73, RIN-
3150-Al49) | '
Approved XX Disapproved . Abstain _
Not Participating

COMMENTS:  Below _XX Attached _XX _ None ___

| apprbve publication of the supplemental proposed rule in the Federal Register, subject to the
attached edits. | certify that this supplemental proposed rule, if issued in final form, would not
have a significant economic impact on a substantial number of small entities.
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' .[7590-01-P]
KLS Edits |
NUCLEAR REGULATORY COMMISSION
10 CFR Part 73
- [NRC-2011-0015; NRC-2011-0018]
RIN 3150-Al49
Enhanced Weapons, Firearms Background Checks,

and Security Event Notifications
AGENCY: Nuclear Regulétory Commission.
ACTION: Supplemenfal proposed rule.

SUMMARY: The U.S. Nuclear Regulatory Commission (NRC) is proposing to émend its
regulations that would implement its authority under Section '161A of the Atomic Energy Act of
1954, as amended (AEA), to permit NRC licensees and cer’tificafe holders to appI‘y for
préemption authority and enhanced--weapons authority; and conduct éssociated firearms
background checks. The NRC propdsed new regulations on Febfuary 3, 2011, that would .
implément its authority under Section 161A. On January 10, 2013, the NRC proposed to further
revise the. regulations to include at-reactor independent spent fuel storage installations (ISFSI)
aé a class of designated facilities. The NRC is now proposing tb further revise the proposed
rule language that addresses the voluntary application for enhanced:weaponé authority,

preemption authority, and the mandatory firearms background checks under Section 161A.




DATES: Submit comments by [INSERT DATE 75 DAYS FROM DATE OF PUBLICATION IN
THE FEDERAL REGISTER]. Also submit commenfs specific to the information coilection

aspects of this rule by [INSERT DATE 75 DAYS FROM DATE OF PUBL_ICATION IN THE

' FEDERAL REGISTER]. Comments received after this date will be considered if it is practical to

do so, but the Commission is able to ensure consideration only for comments received on or

before this date.

ADDRESSES: You may submit comments on the supplemeéntal proposéd rule by any of the
following methods:

¢ Federal rulemaking Web site: Go to hitp://www.regulations.gov and search for

Docket ID NRC-2011-0018. Address questions about NRC dockets to Carol Gallagher,;

telephone: 301-287-3422; e-mail: Carol.Gallagher@nrc.gov. For technicél questions contact
the individuals listed in the FOR FURTHER INFORMATION.CONTACT section of this
document.

e E-mail comments to: Rulemaking.Comments@nrc.gov. If you do not receive an

~ automatic e-mail reply confirming receipt, then contact us at 301-41 5-1677.

e Fax cbmments to: Secretary, US Nuclear Regulatory Commission at
301-415-1101.

¢ Mail comments to: Secretary, U.S. Nuclear Regulatory Commission, Washington,
DC 20555-0001 , ATTN: Rulemakings and‘Adjudications Staff. |

¢ Hand deliver comments to: 11555 Rockville Pike, R.ockville, Maryland 20852,
between 7:30 a.m. and 4:15 p.m. (Eastern Time) Federal workdays; telephone: 301-415-1 677.

For additional direction on obtaining information-and submitfing comments, see

“Obtaining Information and Submitting Comments” in the SUPPLEMENTARY INFORMATION




section of this document. For additional direction on smeitting comments on the draft
regulatory guide, see “Availability of Guidance” in the SUPPLEMENTARY INFORMATION
section of this document. You may submit comments on the information collections by the

methods indicated in the Paperwork Reduction Act Statement.

FOR FURTHER INFORMATION CONTACT: Margaret S. Ellenson, Office of Nuclear Reactor
Regulation, telephone: 301-415-0894; e-mail: Margaret.Ellenson@nrc.gov; Philip G.
Brochman, Office of Nuclear Security and Incident Response, telephone: 301-287-3691; e-mail:

Phil.Brochman@nrc.gov; U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001.

SUPPLEMENTARY INFORMATION:

1 Obtaining Information and Submitting Comments.
A. Obtaiﬁing Information.
B. Submitting Comments.

Il Badkgro'und.

. Discﬁssion.

V. Section-by-Section Analysis.

V. Cumulative Effects of Regulation.

AR Regulatory Flexibility Certification.

VIl.  Regulatory Analysis.

VIIl.  Backfitting and Issue Finality.

IX. Plain Writing.

X. Environmental Assessment and Proposed Finding of No Signiﬁcént Environmental

Impact.



Xl. Paperwork Reduction Act.

XIl.  Criminal Penalties.

XIl. | Voluntary Consensus Standards.
XIV.  Availability of Guidance.

XV.  Availability of Documents.

" I.  Obtaining Information and Submitting Comments.

A. Obtaining Information.

Please refer to Docket ID NRC-2011-0018 or Docket ID NRC-201 1-0015 when
contacting the NRC about the availability of information for this supplemental proposed rule or
the revised draft regulatory guide, respectively. You may obta.in publicly-available informétion
related to this action by any of the following methods:

» Federal Rulemaking Web Site: Go to http://www.regulations.gov and search for
Docket ID NRC-2011-0018 for the supplemental proposed rule and Docket ID NRC-2011-0015
for the revised draft regulatory guide. '

. NRC'_s Agencywide Documents Access and Management Syétem (ADAMS):
You may obtain publicly-available documents online in the ADAMS Public Documents coilection-

at http://www.nrc.gov/reading-rm/adams.html. To begin the search, select “ADAMS Public

Documents” and then select “Begin Web-based ADAMS Search.” For problemé with ADAMS,

please contact the NRC’s Public Document Room (PDR) reference staff at 1-800-397-4209,

301-415-4737, or by e-mail to PDR.Resource@nrc.gov. The ADAMS accession number for

each document referenced in this document (if that document is available in ADAMS) is

provided the first time that a document is mentioned in the SUPPLEMENTARY INFORMATION




section.” In addif(ion, for the convenience of the reader, ,instrqctions about obtaining materials
related to this rulemaking are provided in the “Availability of Documents,” section.

» * NRC's PDR: You may examine and purchase copies of public documents at the
NRC’s PDR, Room O1-F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland

" 20852.

B. Submitting Cornments.

Please include the appropriate NRC Dockét ID NRC-2011-0018 (sunplemental proposed
rule) or NRC-2011-0015 (draft regulatory guide)) in the subject line of your comment |
submission. |

The NRC cautions you not to inciude identifying or contact information that you do not
want to be publicly disclosed in your comment submission. The NRC will post all comment

submissions at http://www.regulations.gov as well as enter the comment submissions into

ADAMS, and fhe NRC does not routinely edit cofnment submissions to remove identifying or
contact information.

If you are requesting or aggregating commeénts from nther persons for submission to the
NRC, thén you should inform those persons not to include identifying or contact information that
they do not want to be publicly disclosed in their comment submission. Your request should
state that the NRC does not routinely edit comment éubmissions to remove such information
before making the cqmment submissions available to the public or entering the comment

submissions into ADAMS.




Il. Background.

I.  Section 161A of the AEA. [headings should be changed from I, I, 1l . . .to A,B,C .. ., in_

- keeping with the rest of the document]
On August 8, 2005, President Bush signed into law the Energy Policy Act of 2005

(EPAct), Pub. L. 109-58, 119 Stat. 594 (2005). Section 653 of the EPAct amended the AEA by
adding Section 161A, “Use of Firearms by Security Personnel” (42 U.S.C. 2201a). Section
161A of the AEA provides the NRC with authority to permit a licensee’s or certificate holder’s
security personnel to transfer, receive, possess, trénsport, import, and use weapons, devices,
ammunition, or other firearms, notwithstanding State, local, and certain Federal firearms laws

(and irﬁplementing regulations) that may prohibit or restrict these actions_(preemption authority).

Additionally, Section 161A authorized the Commission to permit the security personnel_of

licensees and certificate holders to obtain enhanced weapons, such as machine guns, short-

barreled shot-quns, and short-barreled rifles (enhanced weapons).

Section 161A requires the Commission to designate the classes of facilities, radioactive
material, and other property eligible to apply for préemption authority or enhanced weapon
authority. Section 161A also mandates that all security personnel that receive, possess,
transport, import, or use a weapon, ammunition, or a device otherwise prohibited by State, Iocal,'
or certain Federal laws, including regulations, as provided by Section 161A.b_.

(42 U.S.C. 2201a(b)), shall be subject to a fingerprint-based backgfound check by the u.S. |

Attorney General and a firearms background check against the Federél Bureau of

- Investigation’s (FBI) National Instant Criminal Background Check System (NICS).

Il.  The Firearms Guidelines — Implementation of Section 161A of the AEA.




Sédtion 161A.d. of the AEA provides that the Commission shall, with the approval of the .
Attorney General, develop and promulgate guidelines for the implementation of this statute. On
September 11, 2.009, the NRC, with the approval of the Attorney Generél, published Firearms
Guidelines in t‘he Federal Régister (74 FR 46800). These guidelines allow NRC licensees and
certificate holders to apply for preemption authority only (hereafter referred to as stand-alone
preemption authorfty) or combined preemption and enhanced--weapons authority (hereafter
referred to as enhanced-weapons authority). the statute also includes provisions for firearms
background checks for those who apply for Section 161A authorities (stand-alone preemption
authority of enhanced--weapons authority).

The Firearms Guidelines permit the NRC to designate applicable classes of facilities and
to approve application for Section 161A authority via both orders and regulations. Following
publication of the Firearms Guidelines, the NRC received requests from several licensees to
obtain stand-alone preemption authority vi'a order (i.e., prior to the NRC’s issuance of the final -
enhanced weapons rule). Duriﬁg its review of these licensee requests, the NRC staff identified.
implementation issues related to the firearms bac.kgro'und checks for these licensees. The NRC
staff and the U.S. Department of Juétice (DOJ) staff developed a revision to the Firearms
Guidelines tq address these issues. The principal changé in the revised Firearms Guidelines
was to limit the scope of the firearms background check requirement to only those licensees
that apply to the NRC for Section 161A authority. The NRC, with the approval'of the Attorney
General, published the revised Firearms Guidelines in the Fedefal Register’ (79'F R 36100;

June 25, 2014). Both the 2009 Firearms Guidelines and the 2014 Firearms Guidelines are

"available at hitp://www.requlations.gov under Docket [D NRC-2008-0465.

Ill.  October 2006 Proposed Rule.




In parallel with the development of the 2009 Firearms Guidelines, the NRC initiated a
“rulemaking that would implement the new authorities and provisions in Section 161A of the
AEA. On October 26, 2006, the NRC published prbposed regulations in the Fedéra’l Régister _
(71 FR 62664) to implement the provisions of Section 161A as one component of a larger
proposed émendment to its regulations under parts 50, 72, and 73 of Title 10 of the Code of
Féderal Regulations (10 CFR), “Power Reactor Security Requirements.” These proposed
implementing regulations were consistent to the extent possible with discussions between the
NRC and the Department of Justine on the implementation of the statute. _
The NRC had proposed that_ the provisions of Section 161A would apply only to power
_reactor facilities (i.e., this would include both operating and decommissidning power reactors)
and Category | Strategic Speciél Nuclear Material (Cat. | SSNM) facilities (i.e., facilities
possessing or using formula quantities or greater of strategic special nuclear material). This
structure was proposed to permit these two highest-risk classes of Iicen$ed facilities to apply to
the NRC for Section 161A authority. The NRC had also indicated that it would consider makiﬁg
Section 161A authority available to additional classes of facilities, radioactive material, or o.ther

property (including ISFSIs) in a separate, future rulem.aking.

1V. February 2011 Proposed Rule.

On February 3, 2011, the NRC published in the Federal Register a new proposéd rule,
“Enhanced Weapons, Firearms Background Checks and Security Event Notiﬁcétions"
(76 FR 6200;), referred to as fhe Enhanced Weapons rulemaking, that reflected the approved -
2009 Firearms Guidelines. The 2011 proposed rule would implement the provisions of Section
161A; and would make several changes to the security event notifigation requirements in

10 CFR part 73 to address imminent attacks or threats against power reactors as well as




suspicious events that could be indicative of potential preoperational reconnaissance,
surveillance, or challenges to security systems by adversaries. The public was provided 180

days to review and comment on the February 2011 proposed rule and associated guidance.

V. Preemption Designation Orders and Confirmatory Orders.

Subsequent to the_publication of the 2011 proposed rule, the NRC received requests
from 10 licensees (located on 8 separate sites) to obtain stand-alone breemption authority. In
response to the requesté, the NRC issued designation order EA-13-092 (78 FR 35984) on
June 14, 2013. Order EA-13-092 designated the 10 licensees as part of an interim class of
licensed facilitieé eligible to apply for stand-alone preemption authority under Section 161A of |
the AEA, contained diréction related to completing firearms background checks for security
bersonnel whose official duties.require access to cbvered weapons, andl contained direction for
the licensees on submitting applications and supporting informatioﬁ to obtain preemption
authority via a confirmatory order. Subsequent to the NRC's issuance of Order EA-13-092, two
licensees (located at the same site) withdrew their applications for Section 161A preemption
authority. The NRC staff is currently reviewing the remaining applications for preemption

authority.

V1. January 2013 Supplemental Proposed Rule.
On January 10, 2013, the NRC published a supplemental proposed rute (78 FR 2214) to

add at-reactor ISFSI facilities as a class of designated facilities under § 73.18(c) that would be
eligible to apply for Section 161A authority. Including at-reactor ISFSIs in the proposed
rulemaking would ensure a consistent transition from the orders to the final implementing

regulations for reactor licensees and any ISFSls co-located at the reactor site. When a reactor




facility and an ISFSI share a common security guard force, as is the case for at-reactor ISFSls,
the NRC staff recognizes that it may be expedient for both facilities at the site to have
stand-alone preemption authority if the licensee or certificate holder applies for it and is
approved. Inthe supplemental proposed rule, the NRC indicated that other classes of facilities
and activities (e.g., away-from-reactor ISFSIs and transportation of spent nuclear fuel) would be
addressed in a separate, futufe rulemaking (as originally discussed in the October 2006
proposed rule). The public was provided 45 days to review and comment on the January 2013

supplemental proposed rule.
lll. Discussion.

Section 161A of the AEA provides the NRC with the authority t6 permit a licensee or
certificate holder’s security personnel to transfer, receive, possess, transpor’t, import, and use,
weapons, devices, ammunition or othef firearrﬁs notwithstanding Staté‘, local, and certain
Federal firearms laws (and any ihplementing regulations) that may prohibit or restrict these
actions. The arsenal of weapons includes; for example, machine guns, semi-automatic assault
weapons, and large-capacity ammunition feeding devices (i.e., magazines). As indicated in the
February 2011 proposed rule, an NRC licensee or certificate holder interested in obtaining‘
Section 161A authority (either combined enhanced—-weapons authority and preemption authority

or stand-alone preemption authorify) may voluntarily apply to the NRC to take advantage of this

" new authority. For the purposes of the proposed Enhanced Weapons rulemaking, the term

“certificate holder” refers only to entitles holding a 10 CFR part 76 certificate of compliance, not
to entities holding a 10 CFR part 72 certificate of compliance. - However, the NRC notes that

there are currently no existing 10 CFR part 76 cer’(iﬁcate holders because on February 2, 2015,
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the NRC terminated the 1 0 CFR part 76 certificate of compliance for the United States
Enrichment Corporation’s Paducah Gaseous Diffusion Plant (Agencywide Document Access
and Management S'ystem' (ADAMS) Accession No. ML14318A331). While there are no existing
10 CFR part 76 certificate holders, the NRC is proposing to include such holders in this rule so
that the scopé of the Firearms Guidelines and the NRC's corresponding implementing
regulations continue to be consistént.

Licensees and certificate holders falling within the Commission-designated dlasses of

facilities, radioactive material, or other property would be eligible to apply fof Section 161A
authority and would be requ'ired to complete the ﬁreérms background check requirements
mandated by Section 161A and the Firearms Guidelines. The background checks would be
required for security personnel whose official duties require access to covered weapons.

The 2009 Firearms Guidelines provided that the security personnel for all licensees and
certificate holders that fall within the designated eligible classes of facilities must undergo
firearms background checks, whether or not a particular licensee or certificate holder intends to
seek preémption authority. However, under the revised 2014 Firearms Guidelines, the
requirement for background' checks would apply to only those licensees and certificate holders
who apply for Section 161A authority. Other changes to the Firearms Guidelines included the
removal of the definition of “standa_rd wéapon;" and the removal of references to standard
weapons in the definitions of “covered weapons” and “enhanced weapons.” There were also
minor cohfo_rming and clarifying editorial changes throughout the revised 2014 Firearms
Guidelines.

in the February 2011 proposed rule that would implement. the NRC'’s authority under
Section 161A of the AEA, the NRC proposed amendments to 10 CFR part 73 by adding new

definitions, processes for obtaining enhanced weapons, requirements for firearms background
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checks, and security event notification requirements for stolen or lost enhanced weapons. This
supplemental proposed rule continues the proposed changes'from the February 2011 proposed
rule and the January 2013 supplemental proposed rule; and supplements or modifies the
following existing or proposed regulations in 10 CFR part 73:

e Section 73.2, Definitiohs.

¢ Proposed Section 73.18, Authorization for use of enhanced weapons and
preemption of firearms laws.

J Prqposed Section 73.19, Firearms background checks for armed security personnel.

e Section 73.51, Requirements for the physical protection of stored spent nuclear fuel
and high-level radioactive waste.

This supplemental propoéed rule would make the following changes to the proposed
requirements of 10 CFR part 73: |

e Require firearms background checks only for those licensees and certificate holders
who have applied for Sectidn 161A authority and bnly for secﬂrity personnel whos.e official
duties req'uire access to covered weapons.

e Require periodic firearms background checks at least once every 5 years.
Previously the mgximum periodicity was proposed to be at least once every 3 years. However,
‘licensees and certificate holders would continue to be able to conduct periodic firearms
background checks ét a periodicity of less than every 5 years, at their discretion.

« Conform the process for conducting firearms background checks énd applying for
preemption authority to the updated requirements for completing firearms background checks
specified in the revised 2014 Firearms Guidelines (e.g., removal of the proposedrequired 30-day

and 180-day milestones in conducting firearms background checks).
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¢ Remove the definition of “standard weapon” and remové the references to standard
weapon from the definitions of fcovered weapon’ and “enhanced wéapon,j per the revised 2014
Firearms Guidelines.

e Revise the definitions of “combined enhanced-weapons authority aﬁd preemption

authority,” “covered weapons,” and “stand-alone preemption authority” as conforming changes.

Separately, the NRC would make several clarifying and corrective changes to the -
process for obtaining stand-alone preemption authority and the reqﬁirements for firearms
backgroulnd checks, based upon language approved by the Commission in the designation
orders and confirmatory orders issued by the NRC subsequent to the publication of tﬁe
February 2011 proposed rule.

The NRC would also make several additional changes to clarify the agency’s review and
acceptance criteria for evaluating applications for stand-alone preemption éuthority, based upon
lessons learned by the NRC staff in reviewing existing applications for preemption authority,

including developing these confirmatory orders ferto those licensees requesting Section 161A

authority, and comments received in response fo prior versions of this proposed rule.

Furthermore, to ensure consistency between processes, the NRC would also make equivalent

corresponding changes to the proposed process for obtaining enhanced--weapons authority.

Sunsetting of Orders

In the SRM-SECY-12;O125, “Staff Requirements — Interim Actions to Execute
Commission Preemption Authority Under Section 161A of the Atomic Energy Act of 1954, as
Amended” (ADAMS Accession No. ML12326A653), the Commission directed the NRC staff to
include 'in the final rule a plan “to sunset the interim designation order and the confirmatory

orders.” Accordingly, the NRC has developed a pian to sunset these orders and is taking -
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advantage of this supplemental proposed rule to include new language in §§ 73.18 and 73.19 to
accomplish the Commission’s direction. NRC is proposing new paragraphs in §§ 73.18 and
73.19 to indicate that NRC approvals of Section 161A authority via confirmat_ory order would
remain valid after issuance of a final rule. However, the licensees who received orders granting
preemption authority prior to issuance of a final rule would be subject to the implementing
regulations in §§ 73.18 and 73.19, in lieu of the requirements specified in the confiﬁnatow
" orders (i.e., the reduiremenfs of the orders would be superseded in their entiretyvby the
requirements in the finaf rule). The licensees who receive these confirmatory o.rders would be
required, within 60 days of the effective date of the final rule, tb update their applicable
)procedures, instructions, and training to reflect the final rule’s requireménts. These licensees
would be required to notify the NRC, within 70 days of the effective date of the final rule, whén
they have completed these éctions. Once the NRC receives this notiﬁcation and inspects the
“licensee’s transition actions, the NRC would rescind the orders.

The ACommission’s designation of licensed facilities as part of an interi>m class. of facilities
eligible to apply for preemption authority prior to issuance of a final rule would end once the
Enhanced Weapons rule is irﬁplemented. The Commission would designate the permanent
classes of facilities eligible to apply for Secftion 161A authority in § 73.18(c) of the rule. After the
final rule is implemented, the NRC wduld_ take appropriatelaction to rescind the designation
orders. All of the facilities issued a designation order would be included in the final rule’s_ list of
designated facilities (i.e., power reactor facilities, Category | sbecial nuclear material facilities,
and at-reactor ISFSls). Accordingly, the firearms background check fequi'rements contained in
these designation orders would be replaced in their entirety by the requirements in §'73.19.

At this time, the NRC is only seeking comments on the revisions proposed by this

separate supplemental proposed rule. The NRC will address public comments on the February
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2011 proposed rule, the January 2013 supplemental proposed rule, and this separate
supplemental proposed rule in the finél rule. |

IV. Section-by-Section Analysis.

The following paragfaphs describe the specific changes proposed by this supplemental

proposed rule.

Section 73.2, Definitions

| The proposed new definitions for the terhé Combined enhanced-weapons aufhority and
preemption authofity, Covered weapon, and Stand-alone preemption authority>would be r.evised
to reflect the revised 2014 Firearms Guidelines. The proposed new deﬁnition for the term
Standard weapon would be remerd to reflect the revised 2014 Firearms Guidelines with

conforming, editorial changes made to the proposed definition for the term Enhanced weapon.

Section 73.1 8, Authorization for Use of Enhanced Weapons and Preemption of Firearms
Laws

In paragraph (d), the NRC would set forth the requirements and process for licensees
and certificate holders who are included wfthin the classes of facilities, radioactive material, and
other property specified in § 73.18(c)(1) and desire to voluntarily apply for stand-alone
preemption authority under Section 161A of the AEA. The application would require initial
information describing the licensee’s or. ceftificate holder’s request for preemption authority,
their-its purpose and reasons for requesting thié authority, and a description of.the#it_s Firearms
Background Check Plan, including training for security personnel on the background check

disqualifying conditions and notification requirements. Firearms background checks would only
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be required for security personnel, whose official duties require access to covered weapons, of

licensees or certificate holders who apply for Section 161A authority;-and-whose-efficial-duties
require-acecessto-covered-weapons. Licensees and certificate holders would be required to
submit their applications in writing; and under oath or affirmation.

The licensee or certificate holder would also be required to subrﬁit supplemental
information to the NRC on the corﬁpletion of satisfactory firearms background checks and~
required training for security personnel who require access to covered weapori's. The timing of
the submission of the supplemental information will be at the discretion of the licensee or
certificate holder, although the licensee or certificate holder must have completed a sufficient
number of satisfactpry checks to permit the licensee or certificate holder to meet theirits
applicable security-persohnel minimum staffing and fatigue requirements.

Subsequent to the completion of tﬁe submission of all required information, the NRC will
review the information and document the agency’s decision to approve or disapprove the
application.

Licensees or certificate holders mustcannot commence firearms background checks
oenly-afteruntil fhey have received notification from the NRC that the agency has accepted for
review their application for stand-alone preemptién authority. Once the N.RC has reviewed and
approved a licensee’s or certificate holder's applicatibn for stand-alone preemption authority, the
licensee or certificate holder must assign only sec;urity personnel who have completed a
satisfactory firearms background check to duties requiring access to covered Weapons.

In paragraph (e), the NRC would set forth the requirements and process for eligible
licensees and certificate holders (as specified in § 73.18(c)(2)) who se-choose to voluntarily
apply for combined enha_nced-_weapons authority and preemption authority under Section 161A

of the AEA. Paragraph (e) would require in the application initial information describing the
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licensee’s or certificate holder's request for enhanced--weapons authority, their-its purpose and
reasons for requesting this aUthority, and a description of thehj—itiproposed Firearms
Background Check Plan, including training of security personnel on thé disqualifying status -
_ conditions and disqualifying events; the application would be required to address hdw security
personnel notify the licensee or certificate holder security management of the occurrence of any
disqualifying conditions or eve.nts. Also, under the 2011 proposed rule, applicants for combined
enhénced weapons and preemption authority that already have preemption authority under
paragraph § 73.18(d) would not be fequired to reapply for preemption authority in their §
73.18(e) application. That aspect of the 2011 proposed rule is unchanged by this supplementél
proposed rule.

Firearms background checks-would only be required of applicants.for Section 161A
authority. Those regulated entities required to conduct firearms backgrdund checks would need

to conduct the checks on all security personnel whose official duties require access to erhaneed

| covered weapons, which includes enhanced weapons. Licensee and certificate holders would
be required to submit their applications in writing and under oath or affirmation. Licensees
applying for combined enhanced- weapons authority and preemption authority would be
required to submit their application under the applicable regulations for a license amendment in
10 CFR parts 50, 52, 70, or 72. Certificate holders to which the supplemental proposed rule
would apply (i.e. 10 CFR part 76 certificate of compliance holders), would be required to submit
their applications under the applicable regulations for a certificate of compliance amendment
under 10 CFR part 76..

The application would include the additional technical information required by § 73.18(f)
addressing the specific enhanced weapons requested-bythat the licensee or certificate holder

intends to use. The licensee or certificate holder would also submit supplemental information to
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the NRC on the completion of both the firearms background checks and the required training
(on disqualifying events and conditibns) for security personnel whose official duties require
access to covered weapons. For this purpose, the term completion means that a sufficient
number of satisfactory checks are complete to meet a regulated entity’s minimum staffing ahd
fatigue requirements.

The timing of the submission of the supplemental information would be at the discretion
of the licensee or certificate holder when a sufficient number of satisfactory checks are

complete. A licensee or certificate holder who has previously been approved for stand-alone

. preemption authority would not be required to repeat the initial firearms background checks on

security personnel conducted to support theirits original application; rather they licensee or

certificate holder would only need to state in theirits application for enhanced—weapons

authority that theyit werewas previously granted preemption authority by the NRC and provide
the effective date of that authority. '
The NRC would review the application and supplemental submittals and would
document _the agency'’s decision to approve or disapprdve the applicatioﬁ.
| Licensees or certificafe holders must commence firearms background checks only after
they have received notification from the NRC that the agency has accepted for review their
application for combined enhanced-weapons authority and preemption authority. Furthermore,
once the NRC has approved a licensee’s or certificate holder’s application for combined
enhanced:—weépons authority and preemption authority, the licensee or certificate holder must
assign o'nly security personnel who have completed a satisfactory firearms background chepk to
duties requiring access to any covered weapons (including enhanced weapons). |
Licensees and certificate holders who have been previously approved fdr enhanced-

weapons authority and wish to use a different type, caliber, or quantity of enhanced weapons
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from that previously approved by the NRC would be required to submit a new application under
paragraph (e).

In péragraph (f)(2)(iii), a conforming change would be made to remove the reference to
employment of ‘fstandard weapons” in the safeguards contingency plan.

in paragraph (j), a corrective change would be made to add § 73.51 to the list of
regulations specifying training requirements on the use of enhanced weapons at specific license
ISFSIs. This change would address the potential for an at-reactor, specific license ISFSI to
‘possess enhanced weapons at both the reactor and the co-located ISFSI. This provision would
requiré the ISFS| licensee employing enhanced weapons to train theiits security personnel on
the use of sufficient force, including deadly force, consistent with the co-located power reactor
facility. Such training is alréady required for the reactor licensee’s security persénnel under the
reactor security requirements in § 73.55(k)(3). The NRC anticipates that such co-Iécated
licensees would use a single integrated guard forée .for\both facilities (i.e., the security personnel
are consid.ered fungible between these two facilities). Consequently, the application of the |
.same training requirements for the use of the enhanced wéapons is appropriate.

In paragraphs (n)(2), (n)(3), and (n)(4), cénforming changes would replace the term
“covered weapons” with “enhanced weapons” to be consistent with the revised 2014 Firearms
Guidelines.

In paragraph (s), the NRC would add new proyisions to provide fof the transition from
stand-alone preemption authority and enhanced--weapons authority approved by the NRC via
orders to a licensee Qr cgrtificéte holder, to approval via the proposed regulétions in§ 73.18.
While the NRC's previous authorizations for Section 161A authority under.those orders would
remain valid, these licensees would be subject to the implementing requirements of § 73.18, in

lieu of the requirements contained in these orders. However these licensees would not be
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required to reapply for Section 161A authority under the p‘rovisions of § 73.18. Licensees would
be required to update procedures, instructions, and training to reflect any revised requirements
in the final rule and notify the NRC of the complétion of this action. The licensee’s actions and
notification would be required to be completed within 60 days and 70 days, respectively, of the
effective date of the final rule. Foliowing réceipt of the licensee’s notification and inspection of

the Iicensee’s actions, the NRC would take action to rescind these orders.

Section 73.19,» Firearms Background Checks for Armed Security Personnel

Paragraph (b) would be revised in its entirety to define new general requirements
regarding the completion of firearm background checks. This would include.a requirement to
establish a Firearms Background Check Plan and to specify the elements of this plan. A
Fi_réarms Background Check Plan would be a component of the licensee’s or certificate holder's -
10 CFR part 73, Appendix B; required Training and Qualification pla'h for security personnel
whose official duties require access to covered weapons. Only those licensees and certificate
holders who have voluntarily applied for Section 161A authority (i.e., stand-alone preemption
authority or for combined enhanp_ed_-weapons authority and preemption authority) would be
required to— conduct firearms background checksl on their security personnel. Accordingly, such _
licensees and certific;ate holders would be required to establish and implement a Firearms
Background Check Plan. | |

Paragraph (b)(2) would describe the groups of individuals fncluded within the term .
security personnel whose official duties require access to covered weapons. In addition to the
security officers themselves (who directly protect the facilit_y or radioactive material), this term
would include other groups of individuals who have access to covered weaponée and in some

cases only enhanced weapons. Examples would include, but are not limited to, firearms
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instructors, armorers, individuals issuing and checking in weapons, indivfduals_ with access to
armories and weapons storage lockers, and individuals conducting inventories of enhanced
weapons or removing enhanced weapons from the site for authpriied purposes. Paragraph
(b)(3) would specify the elements of the Firearms Background Check Plan. Paragréphs (b)(4)
through (b)(10) would address requirements on conducting firearms background 'checks.
Licensees or certificate holders must commence firearms background checks only after they
have recei_Ved notification from the NRC that the agency has accepted for review their
application for either stand-alone preemption authority or.for combined enhanced—-weapons
authority and preemption authérify. Furthermore, once the NRC has approved a licensee’s or
certificate holder's application for either stand-alohe preemption authority or for combined
enhanced--weapons. authority and preemption authority, the licensee orzc.:ertificate holder must
assign only security personnel who have completed a satisfactory firearms background check to
duties requiring access to covered weapons. Also, applicants for an NRC license or certificate
of compliance may not conduct firearms background checks until after the NRC has both issued
their license or certificate of compliance éhd accepted their application for Section 16I1A
authority for review. These two eriteria-steps may occur in any order. Finally, this section also
includes a requirement to remove individuals from duties requiring access to covered weapons
if they receive a “denied NICS response.” This also includes removing individuals from duties
requiring access to enhanced weapons if the individual receives a “delayed NICS response.”
Paragraph (b)(11) would spécify the requirements for a periddic firearms backgroﬁnd
check, which would be required at least once every 5 years from the most recent éheck. This
periodicity would be consisfent with the Commission’s designation orders issued to several
licensees. Licensees and certificate holders would be able to conduct periodic firearms

background checks at a shorter periodicity than every 5 years, at their discretion.
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Security personnel that cease to be employed byé licensee, certificate holder, or
security contractor, are considered to have a break_—in—_service for the purposes of the
enhanced weapons rulemaking. The licensee or certificate holder would need to complete a
new satisfactory firearms background check; for security personnel that-who experience a
bBreak_-in- service as described in paragraph (b)(12). Paragraph (b)(12) also addresses
exceptions to the break-in-service requirement. Parag.raph (b){(13) would address changes in
the licensee, certificate holder, or their security contractor that do not require a break-in-service
firearms background check. Paragraph (b)(14) would prphibit licensees and certificate holders
from using a satisfactory firearms background check in lieu of completing other required criminal
history records checks or background investigations specified in the NRC’s access authorization
or personnel security clearance programs under other provisions of 10 CFR chapter 1.

Paragraph (b)(15) would not require a new initial ﬁrearms background check for security
personnel who have completéd a satisfactory firearms background check pursuant to a |
Commission designation order iésued before the effective date of the final‘ ruié. However, these
security personnel would remain subject to the periodic firearms background check and the -
break-in-service firearms background check requirements of § 73.19. Paragraph (b)(16) would
require a licensee or certificate holder to discontinue conducting firearms background checks if
they-it withdraws theirits application for Section 161A authority. Paragraph (b)(17) would require
a licensee or certificate holder to discontinue conducting firearms background checks if the NRC
rescinds or revokes theirits Section 161A authority, in accordance with § 73.18.

Paragraph (c) would be removed and reserved. Because § 73.18(c) coritainé the list of
classes of facilities and. activities elfgible to apply for Section 161A authority and only licensees
and certificate holders who have applied to the NRC under § 73.18 for Section 161A authority

are eligible under § 73.19 to conduct firearms background checks of their security personnel,
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the list of cIasses of facilities and activities previously proposed in § 73.19(c) for conducting
firearms background checks is now redundant and unnecessary. |

Paragraph (f) wou>ld be revised to require periodic firearms background checks be -
completed at least once every 5 calendar years. This is consietent with the 2014 Firearms
Guidelines and the Commission’s designation order EA-13-092, which required periodic
firearms background checks at least once every 5 years on security personnel who require
access to covered weapons. Second, a requirement would be added to specify an allowance
period for completion of a satisfactory periodic firearms background check of 5 years from the
date of the most recent firearms background check. This allowance period would be coneistent
with the Commission’s designation order. Third, the revised language would clerify that security
personnel may remain assigned to duties requiring access to covered Weapons While pending
completion of a periodic firearms background check. However, if a satisfactory firearms
l‘)avckground check is not completed by. the end of the allowance period, then the security
personnel must be removed from Vduties requiring access to covered weapons. Independent of
the direction in'paragraph (M, an individual who receives a “denied NICS response” during a
periodic firearms background check must be removed without delay from dutfes requiring
access to covered weapons. Finally, the NRC would continue to permit licensees and certificate

holders to accomplish periodic firearms background checks at a sn‘orter period‘icity than the

maximum requirement (i.e., less-more frequently than once every 5 years), at the licensee’s or
certificate holder’s discretion.
Paragraph (g) would be revised to clarify the exception for when a licensee or certificate

holder is required to notify the NRC that it has removed security personnel from duties requiring

access to covered weapons. This exception weuld-eceurfollewingis intended to encourage the

promptnotification-by-the security personnel to_notifty the licensee’s or certificate holder's
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security management of the occurrence of a disqualifying status condition or disqualifying event

within 72 hours. [f the security personnel make the notification, then the Ii'censee or certificate

holder is not required to notify the NRC within 72 hours of the security personnel’s removal.

However, in all circumstances, the licensee or certificate holder would be required to maintain
records of such removals under thé Firearms Background Check Plan, as required under -
revised paragraph (b)(3)(vi).

Paragréph (h) would be revised to change the notification timeliness requirement for
security personnel who have had a disqualifying status condition or disqualifying event frorﬁ
“3 working days” to “72 hours” td improve regulatory clarity and consistency with the licensee’s
and certificate holder's current proposed naotification timeliness requirement in paragraph (g).

Paragraph (j) would be revised to clarify the scope of the training modules required for
security personnel who are subject to firearms background checks under the licensee's or
certificate holder's Firearms Background Check Plan, as required under paragraph (b)(3)(iii).
Modules would be required on Federal disqualifying status cdnditions or disqualifying events,
applicable State disqualifying status conditions or disqualifying events-te-provide-personnel
fa;mhan%y—w%hese—quual%ng—status—emmqs-epevents the process for appealing adverse
firearms background check results, and the ongoing obligation of security personnel who are
subject to a firearms background check to notify their licensee’s or certificate holder’s security
management of the occurrence of such a disquél_ifying étatus condition or disqualifying event.
The modules would also include the requirement on the timeliness of such notifications (i.‘e.,
within 72 hours of the occurrence of the disqualifying condition or event). Finally, periodic
refresher training on these modules would be required atan-annuatrequensyannually.

Paragraph (p)(1) would be revised to clarify its applicability to security personnel subject

to a firearms background check and to remove the current exception cross-reference to
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paragraph (b). Limitations on security personnél’s access to covered weapons during the
pendency of an appeal to the FBI would now be found solely in paragraph (p).

4 Paragi’aph (p)(5)(iv) would be revised to indicate that individuals (who are appealing a
firearms background check) should submit a request for extension of time (i.e., regarding the
45-day timeliness requirement on submitting an appeal) to their licensee or certificate holder;,
rather than to the FBI. The licensee or certificate holder may grant an extension request for
good cause, as determined by the licensee or certificate holder. This change is consistent with
the 2014 Firearms Guidelines. No other changes would be made to the other subparagraphs of
paragraph (p)(5). |

In paragraph (r), the NRC would add new provisions to provide for the transition from
preemption authority‘and enhanced--weapons autHority approved by the NRC via designation
orders and confirmétory orders to approvéls via the proposed regulations in § 73.19. While the
NRC'’s authorizations for Section 161A authority would remain valid after issuance of a final rule |
and licensees would not need to reapply for Section 161A authority, these licensees would be
subject to the implementing requirements of § 73.19, in lieu of the requirements contained in
these orders. However, licensees would not be required to repeat their initial firearms
background checks. Licensees would be required to update procedures, instructions, and
training to reflect any revised requirements in the final rule and notify the NRC of the completion
of this éction. The licensee’s actions and notification would be required to be completed within
60 days and 70 days, fespectively, of the effective date of the final rule. Following receipt of the
licensee’s notification and inspection of the ligensee’s actions, the NRC would take—aet;en—te

rescind these orders.
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Section 73.51, Requirements for the Physical Protecfion of Stored Spent Nuclear Fuel
and High-Level Radioactive Waste |

Paragraph (f) would be added as a conforming change to the proposed change to
§ 73.18(j) to reflect the potential for a specific licensed, at-reactor ISFSI fo possess enhaneed
covered weapons at both the reactor and the co-located ISFSI. This provision would require
ISFSI licensees employihg enhanced-covered weapons to train their security personhel on the
use of sufficient fo'rce,' includihg deadly force. The NRC anticipates that the security
organization for a reactor and a co-located specific licensed ISFSI efnp_loying enhaneced-covered
weapons would use an integrated security organization (i.e., the security personnel are
considered fungible between these two facilities). Accordingly, the NRC considers it appropriate
to require both the reactor and ISFSI security personnel carrying enhansed-covered weapons to |
be trained on the same standards on the use of force, including deadly force. This proposed
language is consistent with the current regulations on training of security personnel 6n the use
of force under § 73.55(k)(3) for reactor licensees and § 73.46(h)(5) for Category | special

. nuclear material licensees and'certificate holders.
V. Cumulative Effects of Regulation:

Cumulative Effects of Regulation (CER) consists of the chaIIengés licensees face in
addressing the implementation of new regulatory positions, programs, and requirements (e.g.,
rulemaking, guidance, generic letters, backfits, inspections). The CER may manifeét in several
ways, including the total burden imposed on licensees by the NRC from simultaneous or

consecutive regulatory actions that can adversely affect the licensee’s capability to implement
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those requirements while continuing-to operate or construct ifs facility in a safe and secure
manner. |

The goals of the NRC’s CER effort were met throughout the development of this
supplemental proposed rule. During the development of the 2011 proposed rule, the NRC staff |
engaged external stak.eholders at a public meeting and by soliciting public comments.on the
proposed rule and draft guidance documents. The public meeting was held at NRC
Headquarters on June 1, 2011, to discuss the proposed implementation plan. A summary- of thé
(public meeting is in ADAMS under Accession No. ML111720007. Additionally, the NRC staff |
issued several draft gui'dance documents for comment in conjunction with the publication of the
2011 propbsed rule. The feedback from this meeting and.the public comments on the 2011
proposed rule informed the NRC staff's recbmmended schedule for the implementation of the
new enhanced weapons requirements in this supplemental proposed rule.

, Consisfent with SECY-11-0032, “Consideration of the Cumulative Effects of Regulation
in the Rulemaking Process,” dated March 2,.2011 (ADAMS Accession No. MLV1 10190027), the
NRC requests specific comment on the supplemental proposed rule’s implementation schedule
in light of any existing CER challenges, speciﬁcélly:

a. Do the supplemental proposed rule’s compliance date and submittal dates provide
sufficient time to implement the new supplemental proposed requirements, including changes to
programs, procedures, and the facility, in light of any ongoing CER challenges?

b. If there are ongoing CER’chalIeng'es,.what do you suggest as a means to address
this situation (e.g., if more time is required to implement the new requiréments, what time period

is sufficient)?
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c. Are there unintended consequences (e.g., does the supplemental proposed rule
create conditions that would be contrary to the supplemental proposed rule’s purpose and
objectives)? If so, what are the unintended consequences? -

d. Please comment on the NRC'’s cost and benefit estimates in the supplemental
proposed rule regulatory analysis (ADAMS Accession No. ML15007A248).

The NRC staff identified one d.raft guidance document that is affected by the revised
proposed regulations described in this document and is issuing this revised guidance document
for public cqmment cd_ncﬁrrent with this supplemental proposed rule (see Section XIV,

“Availability of Guidance”).
VI. - Regulatory Flexibility Certification.

Under the Regulatory Flexibility Act (5 USC 605(b)), the NRC certifies that this rule will
not, if promulgated, have a significant economic impact on a substantiai number of small
entities. This supplemental proposed rule affects only the licensing and operation of nuclear
power plants. ‘The companies that own these plants do not fall within the scope of the definition
of "small entities” set forth in the Reguiatory Flexibility Act or the size standards established by
~ the NRC (10 CFR 2.810).

VII. Regulatory Analysis.

The NRC has prepared a draft regulatory analysis on this proposed regulation. The
analysis examines‘ the costs and benefits of the alternatives considered by the NRC. The draft

regula.tory analysis can be found in ADAMS under ML15007A248. The NRC requests public
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comment on the draft regulatory analysis. Comments on the draft regulatory analysis may be

submitted to the NRC as indicated under the ADDRESSES caption of this document.
VIIl. Backfitting and Issue Finality.

This supplemental proposed rule contains_the following: (i) proposed prbvisions which’
reduce the regulatory burden associated with the or.iginal 2011 proposed rulé and the 2013
supplemental proposed rule; and (ii) additional provisions — not contained in either the original
2011 ‘prbposed rule andor the 2013 supplemental proposed rule — which facilitate licensees'
capability to ob_tain burden reduction (i.e., proposed sunsetting of the interim designation order
~ and the confirmatory orders). The provisions of this supplemental proposed rule are effectively
vdluntary iﬁ nature, and would not impose modifications or additions to existing structures,
components, designs, or existing procedures or organizations if adopted in final
form. Accordingly, the provisions of this supplemental proposed rule, if adopted as la final rulé,
would not constitute backfitting or otherwise be inconsistent with any issue finality prdvision in
Part 52;,—and {The consideration of backfitting for the original 2011 proposed rule and the 2013
sulpplemental proposed rule, considered together, bounds the backfitting and issue finality |
consideration for this supplemental proposed rule. Therefore, a backﬁt analysis is not required

and has not been éompleted for any of the provisions of this supplemental proposed rule.
IX. Plain Writing.

The Piain Writing Act of 2010 (Pub. L. 1 11-274), requires Federal agencies to write

documents in a clear, concise, and well-organized manner. The NRC has written this document
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to be consistent with the Plain Writing Act as well as the Presidential Memorandum, “Plain
Language in Government Writing,” published June 10, 1998 (63 FR 31883). The NRC requests

comment on the document with respect to the clarity and effectiveness of the language used.

X. Environmental Assessment and Proposed Finding of No Significant Environmental

Impéct.

In the proposed rule published on October 26, 2006, the Commission determined under
the National Environmental Policy Act of 1969, as amended, ahd the Commission'’s regulations
in subpart A of 10‘ CFR part 51, that the propoéed rule, if adopted, would not be a major Federal
action significantly affecting the quality of the human environment and, therefore, an

environmental impact statement is not required._Instead, the agency prepared a draft

enivornmental assessment on the proposed rule for public comment.

In the proposed rule published on February 3, 2011, the determination was that there will
be no significant offsite impact to the public from this action. Therefore, the Commission
concluded that because of the nature of the proposed changes to the firearms background
checks and the enhanced weapons provisions presented in the 2011 proposed rule, the
assumptions in tr/1e October 2006 proposed rule were not changed so the Commission was not
seeking additional comment on the 2006 environmental assessment. Similarly here, the nature
of the changes to the fireérms background check and the enhanced proyisions in this
supplemental propoéed rule do not»change the assumptions in the 2011 proposed rule and the
October 2006 environmental assessment. Accordingly, the Commission is not seeking
additional comment ‘on the environmental assessment. Availability of thé en\)ironmental

assessment is provided in Section XIlI, “Availability of Documents,” of this document.
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XIl. Paperwork Reduction Act.

This supplemental proposed rule contains new or amended collections of information
subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq). This proposed rule
has been submitted to the Office of Management and Budget for review and approval of the

information collections.
Type of submission, new or revision: Revision.

The title of the information collection: 10 CFR part 73, “Enhanced Weapons, Firearms
Background Checks, and Security Event Notifications” proposed rule, and NRC Form 754,

‘Armed Security Personnel Background Check.”
The form number if applicable: NRC Form 754

" How often the collection is required or requested: One time for power reactor licensees
and Category | SSNM licensees and certificate .holders applying for combined enhanced-—-
weapons aﬁthority. Initial submissions of NRC Form 754 will be required for all of a licensee’s
or certiﬁcéte holder’s security personnel whose duties require access to covered weapons; ’

- thereatfter, recurring firearms background checks and completion of NRC Form 754 will be
required once every five years. One time for licensees and certificate holders who received

confirmatory orders and must update their procedures, instructions, and training materials.
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Who will be required or asked to resbond: The supplemental proposed rule would
require only those licensees and certificate holders who epply for Section 161A authorities to
submit information about their security personnel for firearms background checks. Licensees
and certificate holders that had received confirmatory orders approving Section 161A authority
would be required -to update within 60 days after the final rule effective date any procedures,
instructions, and training material on a one-time basis. The regulated entities that would be
eligible to apply for Section 161A authorities are oberéting nuclear power reactors located at 61
sites and their co-located at-reactor Independent Speﬁt Fuel Storage Installations (ISFSI), 10‘
decommissioning power rea.ctor sites, 3 oiher reactor éites, and 2 fuel cycle facilities authorized
to possess Category | Strategic Special Nuclear Material (SSNM). In addition to those
regulated entities and consistent with the 2011 propoeed rule, modified security event

notifications under different sestensparagraphs of section 73.71 would'also affect 42 research

. and test reactor (RTR) sites, 6 Category Il and |l Special Nuclear Material sites, 7 Independent

Spent Fuel Storage Installation (ISFSI) sites not co-located with a reactor, and 2 hot cell sites.

An estimate of the number of annual responses: 4,085'(2,992 responses for 10 CFR

part 73 requirements and 1,093 responses for NRC Form 754)
The estimated number of annual respondents: 133
An estimate of the total number of hours needed annually to comply with the information

collection requirement or request: 47,906.4 hours (45,399.8 hours for 10 CFR part 73

requiremehts and 2,506.7 hours for NRC Form 754)
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Abstract: The NRC is proposing to amend current security regulations and add new
security requirements pertaining to nuclear power reactors and Category | SSNM facilities for
access to enhanced weapons and firearms background checks. The supplemental proposed

‘rule would modify the information collections contained in the Enhanced Weapons, Firearms
Background Checks, and Security Event Notifications rulemaking. First, firearms background

checks would be required for security personnel for only those licensees and certificate holders

who have applied for Section 161A authority (i.e., either stand-alone preemption authority or
combined enhanced- weapons autho.rity and preempti_o’n authority). As a result, the number of
respondents to new sections 73.18 and 73.19 would bé reduced compared to the proposed rule
published in the Federal Register on February 3, 2011 (76 FR 6199). Second, periodic firearms
background checks would be required at least once every 5 years rather than every 3 years.

Third, applications for Section 161A authority srustwould be required to describe the applicant's

purposes and objectives in requesting the authority. Finally, the supplemental proposed rule
would add requirements for licensees and certificate holders that had received confirmatory
orders approviﬁg Section 161A authority weuld-berequired-to update within 60 days after the
finalv rule effective date any procedures, instructions, and training material on a one-time basis.
These information collections are needed to-enable the NRC to implement the mandate of
Section 161A of the Atomic Energy Act (AEA) to verify that security personnel who will have
access to enhanced weapons have been subject to a background check by thé Attorney
General to verify that an individual is not'prohibited under Federai or State law from possessing
or receiving firearms.

The 2011 proposed rule also included requirements that would modify the security event
notification requirements under different paragraphs sestions of section 73.71. This

supplemental proposed rule would not change those proposed modified requirements, but they
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are repeated in the supporting statement for completeness. The proposed security event
notification requirements would be used to meet the NRC’s strategic mission to immediately
communicate threats or attack information to the Department of Homeland Security (DHS)
operatlons center under the National Response Framework. The NRC also has a strategic
mission to immediately communicate threat or attack information to other appropriate NRC

licensees and certificate holders so that they can increase their security posture at their facilities .

| or for their shipments of SNEspent nuclear fuel, HWhigh level waste, or Category | SSNM.
This prompt notificatien eould be vital in increasing another licensees’ ability to defeat poorly-
synchronized multiple-site attacks and in protecting the lives of security and plant personnel (at
a second facility) in such un-coordinated attacks. This prompt notification could-also be vital in
increasing the defensive posture of other government of critical infrastructure facilities to defeat

pooﬂy-synchronized multiple-sector attacks.

The U.S. Nucleer Regulatory Commission is seeking public comment on the potential
impact of the information cellection(s) contained in this proposed rule and‘on the following
issues: |

1. Is the proposed information collection necessary for the proper performance of

the functions of the NRC, including whether the information will have practical utility?

2. | Is the estimate of the bﬁrden of the proposed information collection accurate?

3. Is there a way to enhance the quality, utility, and clarity of the inforrﬁation to be
collected? |

4, How can the burden of the preposed information collection on respondents be

minimized, including the use of a'Utomated colleetion techniques or other forms of information

technology?
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A copy of the OMB clearance package and proposed rule is available in ADAMS under
"Accession No. ML15035A635 or may be viewed free of charge at the NRC's PbR, One White
‘Flint North, 11555 Rockville Pike, Room O-1 F21, Rockville, MD 20852. . You may obtain

information and commenf submissions related to the OMB clearance package by searching on

hitp://www.requlations.gov under Docket ID NRC-2011-0018.

You may submit comments on any aspect of these proposed information collection(s),
including suggestions for reducing the burden and on the above issues, by the following
methods:

«  Federal rulemaking Web Site: Go to http:/www.regulations.gov and search for

Docket ID NRC-2011-0018.

¢ Mail comments to: FOIA, Privacy, and Information Coliections Branch, Office of
Information Services, Mail Stob: T-5 F53, U.S. Nuclear Regulatory Commission, Washington,
DC 20555-0001 or to Vlad Dorjets Desk Ofﬁcér, O.ffiﬁe of Information and Regulatory Affairs
(3150-0002 and 3150-0204), NEOB-102.02, Office qf Management and Budget, Washington,
DC 20503; telephone: 202-395-7315, e-mail: Vladik_Dorjets@omb.eop.gov.

Submit comments by [INSERT DATE 30 DAYS AFTER PUBLICATION IN THE
FEDERAL REGISTER]. Comﬁ\ents reéeived after this date will be considered if it is prac_tical -to
- do so, but the NRC staff is able to ensure consideration only for comments received on or

before this date.

Public Protection Notification
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The NRC may not conduct or sponsor, and a person is not required to respond to, a
collection of information unless the document requésting or requiring the collection displays a

currently valid OMB control number.

XIl. Criminal Penalties.

For the pufposes of Section 223 of the AEA, the NRC is issuing this supplemental
proposed rule that would amend. 10 CFR part 73 under Sections 161b, 161i, or 1610 of the
AEA. Willful violations of the rule would be subject to criminal enforcement. Criminal penalties
as they apply to regulations in 10 CFR part 73 are_already discussed in § 73.81. Accordingly,

§§ 73.18 and 73.19 will not be included in § 73.81(b).
Xlll. Voluntary Consensus Standards.

The National Technology Transfer and Advancement Act of'1995 (Pub. L. 104-113),

~ requires that Federal agencies use technical standards that are developed or adopted by
voluntary consensus standards bodies, unless using such a standard is inconsistent with
applicable law or is otherwise impractical. In this supplemental proposed ruls,.the NRC is using
standards from appﬁcable firearms standards developed by nationally recognized firearms
organizations dr standard settihg bodies_or from standards developed by 1) Federal agencies,
such as the U.S. Department of Homeland Security’s Federal Law Enforcement Training
Center, the U.S. Department of Energy’s National Training Center, and the U.S. Department of

' Defense; 2) State law-enforcement training centers; or 3) State Di\/ision (or Department) of
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Criminal Justice Services (DCJS) Training Academies. The NRC invites comment on the-

applicabi_l'ity and use of other standards.
XIV. Availability of Guidance.

The NRC is issuing revised draft regulatory guide (DG), DG-5020, Revision 1, “Applying
for Enhanced=Weapons Authorify, Applying for Preemption Authority, and Accomplishing
Firearms Background Checks under' 10 CFR Part 73 for the implementation of the proposed
requirements set forth in this supplemental proposed rulemaking. The guidance is available in
ADAMS under Accession No. ML14322A847. In conjunction with thé supplemental proposed
rule, the NRC seeks public comment on DG-5020, Revision 1, which may be accessed by

searching on httD://www.requIatibns.qov under Docket ID NRC-2011-0015.

In conjunction with the February 2011 proposed rule, t.he NRC issued for comment a
new draft guide, DG 5020, Revision 0, “Applying for Enhanced:Weapons Authority, Applying f&>r
Preemption Authbrity, and Accomplishing Firearms Background Checks under 10 CFR Part 73"
(76 FR 6086, February 3, 2011). You may also access DG-5020, Revision 0, sﬁpporting
material, and the public comments the NRC received on DG-5020, Revision 0, by searching on

http://www.regulations.qgov under Docket ID NRC-2011-0015. -

DG-5020, Revision 0, contained detailed guidance on the implementation of the
proposed requirements for applying for enhanced-weapons aufhbrity, for applying for
preemption authority, and conducting firearms background checks. However, DG-5020,
Revision 0 did not include at-reactor ISFSIs under the applicability section; rather, the DG
reserved a section for additibnal facilities to be added by future rulemakings o.r Commission

orders. The addition of at-reactor ISFSIs to the DG as an eligible class of licensees to apply for
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Sectivo'n 161A authérity would not appreciably chahge the guidance contained in DG-5020,
Revision 0. Accordingly, the NRC did not issue a revision to DG-5020, Revision 0, for comment
in conjunction with the January 2013 supplemental proposed rule.

However, the changes contained in this supplemental proposed rule are substantive
enough tq warrant a revision to DG-5020, Revision 0. Accordingly, the NRC staff developed
Revision 1 to DG-5020 to réflect the changes in this supplemental proposed rule‘and the
previous supplementa_l proposed rule which added at-reactor ISFSls.

You may submit co.mments on lDG 50-20, Revision 1, by the following methods:

"« Federal rulemaking Web site: Go to http://www.regulations.gov and search for

Docket ID NRC-2011-0015. Address questions about NRC.docketsto Carol Gallagher;'

telephone: 301-287-3422; e-mail: Carol.Gallagher@nrc.qov. .

¢ Mail comments to: Cindy Bladey,.Chief, Rules, Announcements, and Directives
Branch (RADB), Office of Administration, Mail Stop: 3WFN-06-44M, U.S. Nuclear Regulatory

Commission, Washington, DC 20555-0001
XV. Avéilability of Documents..

The documents identified in the following table are available to interested persons

through one or more of'.the following methods, as indicated.

Document ADAMS Accession No./Web link /
‘ . T Federal Register Citation
} : Firearms Guidelines 74 FR 46800; September 11, 2009
Firearms Guidelines, Revision 1 79 FR 36100; June 25, 2014
: 't Environmental Assessment ML061920093
| October 2006 proposed rule) ' ' '
Regulatory Analysis . ML061380803
Regulatory Analysis—appendices . MLO061380796
(October 2006 proposed rule) ML061440013
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Information Collection Analysis

ML092640277

NRC Form 754, “Armed Security Personnel
Firearms Background Check”

ML092650459

Commission: SECY-08-0050, “Firearms
Guidelines Implementing Section 161A of the
Atomic Energy Act of 1954 and Associated Policy
Issues” (April 17, 2008)

MLO72920478

Commission: SECY-08-0050A, “Firearms
Guidelines Implementing Section 161A of the
Atomic Energy Act of 1954 and Associated Policy
Issues - Supplemental Information” (July 8, 2008)

ML081910207

Commission: SRM-SECY-08-0050/0050A,
“Firearms Guidelines Implementing Section 161A
of the Atomic Energy Act of 1954 and Associated
Policy Issues” (August 15, 2008)

ML082280364

Letter Opinion from Bureau of Alcohol, Tobacco,
Firearms, and Explosives’ Office of Enforcement
on the Transfer of Enhanced Weapons
(January 5, 2009)

ML090080191

Proposed Enhanced Weapons, Firearms
Background Checks, and Security Event
Notifications Rule (February 3, 2011)

ML103410132

DG-5020, Revision 0, “Applying for Enhanced--
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms
Background Checks under 10 CFR Part 73"
(February 3, 2011)

ML100321956

DG-5020, Revision 1, “Applying for Enhanced-
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms
Background Checks under 10 CFR Part 73"

ML14322A847

Commission: SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended”

(February 17, 2012)

ML113130015

Commission: SRM-SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended” (May 3, 2012)

ML12124A377

Commission: SECY-12-0125, “Interim Actions to
Execute Commission Preemption Authority Under
Section 161A of the Atomic Energy Act of 1954, as
Amended” (September 20, 2012)

ML12164A839

Commission: SRM-SECY-12-0125, “Interim
Actions to Execute Commission Preemption
Authority Under Section 161A of the Atomic

ML12326A653
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Energy Act of 1954, as Amended”
(November 21, 2012)
NUREG/BR-0058, “Regulatory Analysis Guidelines ML042820192
of the U.S. Nuclear Regulatory Commission,”
Revision 4 (September 30, 2004) .
[Staff should add the Designation Order to the above table]

Throughout the development of this rule, the NRC staff may post documents related to
this rule, including public comments, on the Federal rulemaking Web site at

http://www.regulations.gov uhder Docket ID NRC-2011-0018 and NRC-2011-0015. The Federal

rulemaking Web site allows you to receive alerts when chénges or additions occur in a docket
folder. To subscribe: 1) Navigate to the docket folder (NRC-2011-0018 and NRC-2011-0015);
2) click the “Sign ub for E-mail Alerts” link; and 3) enter your e-mail address and select how

frequently you would like to receive e-mails (daily, weekly, or monthly).
List of Subjects in 10 CFR Part 73

Criminal penalties, Export, Hazardous matérials transportation, Import, Nuclear
materials, Nuclear power plants and reactors, Reporting and recordkeeping requirements,
- Security measures.
For the reasons set éut in the preamble and under the authority of the AEA, as
amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C; 552 and 553; the

i , NRC is proposing to adopt the following amendments to 10 CFR part 73.
PART 73—PHYSICAL PROTECTION OF PLANTS AND MATERIALS
1. The authority citation for part 73 continues to read as follows:
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Authority: Atomic Energy Act secs. 53, 147, 1461, 223, 234, 1701 (42 U.S.C. 2073,
2167, 2169,_2201, 2282, 2297f, 2210(e)); Energy Reorganization Act sec. 201, 204 (42 U.S.C.
5841, 5844); Government Paperwork EIirﬁination Act s:ec. 1704, 112 Stat. 2750 (44 U.S.C. 3504
note); Energy Policy Act of 2005, Pub. L. 109-58, 119 Stat. 594 (2005).
Section 73.1 also issued under Nuclear Waste Policy Act secs. 135, 141 (42 U.S.C.
10155, 10161). |
Section 73.37(b)(2) a_Iéo issued under sec; 301, Pub. L. 96-295, 94 Staf. 789 (42 U.S.C.

5841 note).

2. In § 73.2, paragraph (a), as proposed to be added February 3, 2011 (76 FR 6232),
revise the definitions for “Combined enhanced--weapons authority and preemption authority,”
“Covered weapon,” “Enhanced weapon,” and “Stand-alone preemptidn authority,” in

alphabetical order; and remove the definition for “Standard weapon” to read as follows:

§ 73.2 Definitions.

(a)‘ * * *

Combined enhanced-~weapons authority and preemption authority means the authority |
granted to the Commission, at 42 U.S.C. 22014, to authorize licensees or certificate holders, or
the designated security peréonnel of the Iicen‘see or certificate holder, to transfer, receive,
possess, transport, import, and use one or more categories of enhanced-covered weapons,
notwithstanding any State, local, or certain Federal firearms laws, inclﬁding regulations, that

prohibit or restrict such conduct.

* * * * *
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Covered weapon means any handgun, rifle, shotgun, short-barreled shotgun,
short-barreled rifle, semi-automatic assault weapon, machine gun, ammunition for any of such
' weapons, or large capacity ammunition feeding device, as specified under 42 U.S.C. 2201a(b),
that are otherwise prohibited or restricted by State, local, or certain Federal firearms laws,
ihcluding regulations.

Enhanced weapon means ény short-barreled shotgun, short-barreled rifle, or machine
gun. Enhanced weapons do not include destructive devices as specified under 18 U.S.C.
921(a)(4).

* * * * *

Stand-alone preemption authority means the authority granted fo the Commission, at
42 U.S.C. 2201a, to authorize licensees or certificate holders, or the designated security
personnel of a licensee or certificate holder, to transfer, réceive, possess, transpoﬁ, import, and

use one or more categories of covered weapons_other than enhanced weapons,

notwithstanding any State, local, or certain Federal firearms laws, including regulations, that

prohibit or restrict such conduct.

* * * * *

3. In § 73.18, as.proposed to be added February 3, 2011 (76 FR 6233), revise
paragraphs (d), (e), (f)(2)(iii), (i), (n)(2), (n)(3), and (n)(4); and add paragraph (s) to read as

follows:

§ 73.18 Authorization for use of enhanced weapons and preemption of firearms laws.

* * * * *
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(d) Application process for stand-alone preemption authority. (1) Only licensees and
certificate holders included within the classes of facilities, radioactive material, and other
property listed in paragrabh (c)(1) of this section may apply to the NRC for stand-alone
preemption authority.

| (2) Licensees and cerﬁficate holders whe-desirete-applying for stand-alone preemption
.authority must submit an applicatioﬁ to the NRC L_Jsing the procédures specified in this section.

‘(3) The céntents of the ap'plicatibn must include the following information:

(i) A statement indicating that the licensee or certificate holder is applying for
stand-alone preemption authority under 42 U.S.C. 2201a;

(ii) The Commission-designated facility, radioactive material, or other property tq be
protected by the licensee’s or certificate holder's security personnel using the covered weapons;

(iii) A description of the licensee's or certificate hoider's purposes and objectives in
requesting stand-alone préemption authority. This description must include whether these
covered weapons are currently employed as part of the licensee’s or certificate holder’s existing
protective strategy: or whether these covered weapons will be used in a revised protective
strategy; and |

(iv) A description of the licensee’s or certificate holder's Firearms Background Check
Plan required by § 73.19 of this part.

(4) Licenseés and certificate holders must supplement their application for stand-alone
preemption authority with the following additional information:

HA conﬁrmation that a sufficient number of security personnel have completed a
satisfactory firearms background check to meet the licensee’s or certificate holder's applicable

securityfpersonnel minimum staffing and fatigue requirements;
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(i) A confirmation that the necessary training mcidules ai\d notification procedures have
been developed unaer their Firearms Background Check Pian; and

(i) A confirmaiion that all securiiy personnel whose official dutiés require access to
covered weapons have been tiained on these modules and notification procedures.

(5) The licensee or certificate holder must submit both the application and the
supplementéry information to the NRC in writing, under oath or affirmation, and in accordance
with § 73.4 of this part.

(6) Upon the effeciive date of the NRC'’s approval of its application for stand-alone
preemption authority, the iicensée or ceriificate holder must only ass_ign security personnel who
have completed a satisfactory firearms background check to duties requiring access to any
covered weapons. | |

(e) Application process for combined enhanced- weapons authority and preerhption '
authority. (1) Only licensees and certificate hoideis inclucied within the classés of facilities,
radioactive material, and other property listed in paragraph (c)(2) of this section may apply to
the NRC for combined enhanced- weapons authority and preemption authority.

(2) Licensees-aﬁd certificate holders whe—desiFe—te;apblyi_ng for combined
enhanced- weapons authority and preemption authority must submit an application to the NRC
using thé procedures sp_ecified in this section. .

(3) The contents of the application must include the following information:

(i) A statement indicating that the licensee or certiﬁcéte holder is applying for combined
enhanced -weapons authority and preemption éuthority under 42 U.S.C. 2201a.

(ii) The Commission-désignated faciiity,_ radioactive material, or other property to be
protected by the licensee’s or certificate holder’s security personnel using the enhanced

weapons.
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(iii) A description of the licensee’s or certificate holder’s purposes and objecfives in
requesting combined enhanped-_weaponé authority and preemption authority. This must
include whether these en‘haﬂeeétcovered weapons are currently employed as part of the
licensee’s or certificate holder’s existing protective strategy; or whether these erhansed-covered
| [staff should consider whether additional clariﬁcatibns are needed in guidance on this point]
weapons will be used in a revised .protective strategy.

(iv) A description of the licensee’s or certificate holder’é Firearms Background Check -
Plan required by § 73.19 of this part. |

(v) If the NRC has previously approved the licensee’s or certificate holder's application
for stand-alone preemption authority, lunder eitﬁer paragraph (d) of this.section or under a
Commiésion Order issued before [EFFECTIVE DATE OF FINAL RULE], then the licensee or
certificate holder must include the effective date of the lNRC’s approval of preerhption authority
in their application for combined enhanced -weapons authority and preemption authority.

(4) The licensee or certificate holder must include with their application the additional
technical information required by paragraph (f) of this section.

(5) Licensees and certificate holders must supplement their application with the following
additidnal information:

(i) A confirmation that a sufficient number of securfty personnel have completed a
satisfactory firearms background check to meet .the licensee's or certificate holder's applica_ble
securiiy—personnel minimum staffing andconsistent with fatigue requirements;

| (ii) A confirmation that the necessary training modules and notification procedures have
.been developed under their Firearms Background Check Plan; and
(iii) A confirmation thét all security personnel whose official dutiés require access to

covered weapons have been trained on these modules and notification procedures.
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(iv) Exceptions:

(A) Licensees and certificaté holders who were previously approved by the NRC for
preemption authority under paragraph (d) of this section are not required to submit the
supplemental information of this paragraph (as a component of their application for combined
enhanced--weapons authority and preemption authority).

‘ (B) Lipensees and certificate holders who were previously approved by the NRC for
preemption authority pursuant to a Comhission Order issued before [IEFFECTIVE DATE OF
FINAL RULE], are not required to submit the supplemental information of this paragraph (asa
component of their abplication for combined enhanced--weapons authority and preemption
authority).

(6) The licensee or certificate holder must submit theirits application in accordance with
the applicable license amendmenit or certificate of compliance amendment provisions specified
in §§ 50.90, 70.34, 72.56, or 76.45 of this chapter. The licensee or certificate holder must
submit both‘ the application and the supplementary information to the NRC in writing and under
oath or éfﬁrmation. | |

(7) If a licensee or certificate holder wishes to use a different typé or caliber of
enhanced weapons or obtain a different quantity of enhanced weapons from that previously

“approved by the Commission under this section, then the licensee or certificate holder must
submit a new application to the NRC in accordance with paragraph (e) of this section (to
address these different weapons or different quantities of weapons).

(8) Upon the effective date of the NRC's approval of its application for combined
enhanced--weapons authority and preemption authority, the licensee or certificate holder must
only assign security personnel who have completed a‘satisfactory firearms backgro(md check to

perform duties requiring access to any covered weapons.
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(iii) The licensee or certificate holder must address in the safeguards contingency plan
how the enhanced weapons will be employed by the security personnel in implementing the
protective strategy, including tactical approaches and maneuversi and -

(i) Use of enhanced weapons.  Requirements regarding the general use of enhanced
weapons by licensee or certificate holder security personnel, in the performance of their official

duties, are contained in §§ 73.46, 73.51, and 73.55 and in appendices B, C, and H of this part,

as applicable.
(n) Tk * ‘ *

(2) Security personnel transporting enhanced weapons to or from a licensee's or .
certificate holder's facility following the completion of, or in preparation for, the duty of escorting
shipments of radioactive material ;)r other property that is being transported to or from the
licensee's or certificate holder's facility must ensure that these weapons are rendered safe and
locked in a secure container during transport. Security personnel méy transport unloaded
Weabons and ammunition in the same locked secure container.

(3) Security personnel using enhanced weapbns to protect shipments of radioactive
material or other property that are being tranéported to or from the licensee's or certificate
holder's facility must ensure that these weapons are maintained in a state of loaded réadiness
and available for immediate use, except when otherwise prohibited by 18 U.S.C. 922(q).

(4) Security personnel transporting enhanced weapons to or from the licensee's or

certificate holder's facility must comply with the requirements of § 73.19 of this part.
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(s) Sunsetting of orders. For licensees who received an NRC order approving an
application for stand-alone preemption authority or combined preemption authority and
ehhanced-:weapons authority prior to [EFFECTIVE DATE OF FINAL RULE], the following
provisions apply. |

(1) The NRC'’s approval via a confirmatory order of preemption authority or enhanced—
weapons authority under Section 161A for a licensee remains valid and licensees or certificate
hoiders would not need to reapply for this authority.

(2) Licensees issued such orders must comply with the requirements of this section.
Accordingly, the requirements of such orders are superseded in their entirety by the
requirements of this section.

(3) Licensees issued such orders must update any procedures, instr.uctions,, and training
material, developed in response to the orders, to‘ reflect the transition from requiremente under
the order to the requirements of this section. Licensees must complete these transition actions
by [DATE 60 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

(4) Licensees issued such orders must notify the NRC in writing, in accordance with
§ 73.4 of this part, of the completion of these transition actions. Licensees must complete this

notification by [DATE 70 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

4.1n § 73.19, as proposed to be added February 3, 2011 (76 FR 6237), revise
paragraph (b); remove and reserve paragraph (c); revise paragraphs (f), (g), (h), (i), (p)(1), and"

- (p)(5); and add paragraph (r) to read as follows:

§ 73.19 Firearms background checks for armed security personnel.
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* * % * *

(b) General Requirements. (1) Licensees and cer’tificéte holders who have applied to
- the NRC under § 73.18 of this part for stand-alone preemption authority or for combined
enhanced—-weapons authority and preemption authority must comply with the provisions of this
section. Such licensees a_nd certificate holders must establish a Firearms Background Check |
Plan. Licensees and certificate holders must eétablish this plan as part of their overall NRC-
approved Training and Qualification pian for security personnel. whose official duties require '
access to covered weapons. |

(2) For the purposes of § -73.18 of this part and this section only, the term security
personnel whose official duties require access to covered weapons includes, but is not IimitedA
to, the following groups of individuals:

(i) Security officers using covered Weapons to protect a Commission-designated facility,
radioactive nﬁaterial,. or other property;

(ii) Security officers undergoing firearms training on covered weapons;,

(i) Firearms-training instructors conducting training on covered weépons;

(iv) Armorers conducting maintenance, repair, and testing of covered weapons;

(v) Individuals with access to armories and weapons storage lockers containing covered
weapons;

(vi) Individuals issuing covered weapons from armories to security personnel and
checking in such weapons;

(vii) Individuals conducting inventories of enhanced weapons;

(viii) Individﬁals removing enhanced weapons from the site for repair, training, and

escort-duty purposes; and
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(ix) Individuals whose duties require access to cov'ered‘ weapons, whether the individuals
are employed directly by the licensee or certificaté holder or they are employed by a security
contractor who provides security services to the licensee 6r certificate holder.

(3) The objectives of a Firearms Background Check Plan must include:

(i) Completing fireérms bagkground checks for all security personnel whose official .
duties require access to covered weapons;

(i) Defining the process fpr completing initial, periodic, and break-in-service firearms
background cheéks; |

(iii) Deﬁning the training objectives and modules for security personnel whlo‘are subject
to firearms background checks;

(iv) Completing the initial and periodic training for sécurity personnel whosé official
duties require accéss to covered weapons;

' (v) Maintaining records of completed firearms background checks, required training, and
any supporting documents; |

(vi} Maintaining records of a decision to rerhove security personnel from duties requiring
- access to covered weapons, -due to the discovery or occurrence of a disqualifying status
conditioh or disqualifying event; and

(vii) Developing and implementing procedufes for notifying the NRC of the removél of
security personnel from access to covered weapons, due to thé discovery or occurrence of a
disqualifying status condition or disqualifying event.

4) Licensées and certificate holders who have applied to the NRC for stand-alone
preemption authority or for combined enhanced--weapons authority and preemption authority
under § 73.18 of this pért must ensure thét a satisfactory firearms background check has been

completed for all security personnel whose official duties require access to covered weapons. .
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(5) Only licensees and certificate vholders who have applied for Section 161A aUthority
under. § 73.18 of this part- may conduct firearms background checks.

(6) The licensee or certlflcate holder must commence firearms background checks only
after receiving notification from the NRC that the agency has accepted for review their
,application for stand-alone preemption au_thority or for combined enhanced--weapons authority
and preemption authority. |

(7 Applicability of firearms baekground checks to applicants for a license or certificate of
compliaece:

(i) Applicants for a license or a certiﬁcate of compliance who have also submitted an
application for Section 161A authority must only commence firearme background checks after:

‘ (A) The NR.C has issued their license or certificate of compliance; and

(B) The NRC has accepted their application for stand-alon_e preemption authority or for
combined enhanced--weapons authorityl and preemption authority for review.

(i) Subseqaent to [EFFECTIVE DATE OF FINAL RULE], applicants for a license ora
_certificate of compliance whe have also applied for Section 161A authority and been issued their
license or certificate of compliance must ensure a satisfactory firearms background check (as
defined in § 73.2 of this part) has been combleted for all security personnel who require access

. to covered weapons, befere the licensee's or certificate holder's initial receibt of any source
material, special nuclear material, or radioactive material ‘specified under the Iieehse or

certificate of compliance-{as-requiring-protection-undera-security program).

(9) [renumber to subsection (8) and make conforming changes to the following

subsections and the Statements of Consideration and draft guide] Licensee and certificate

holder actions in response to an adverse firearms background check (as defined in § 73.2 of

this part):
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(i)The licensee or certificate holder must remove, without delay, from duties requiring
access to enrhaneed-covered weapons, any security personnel who receive a “denied NICS
response;”

(il)The licensee or certificate holder must remove, without delay, from duties requiring
access to enhanced weapons, any security personnel who receive a “delayed NICS response;”
and |

(iii) If the security personnel to be removed is on duty at the time of removal, then the
licensee and certificate holder must reconstitute the vacated position within the timeframe
specified in their NRC-approved physical security plan.

(10) Subsequent to the licensee’s or certificate holder’s receipt of notification that the
NRC has approved itstheir application for either stand-alone preemption authority or for
combined enhanced--weapons authority and preemption authority:

(i) The Iicénsee or certificate holder must complete a satisfactory firearms background
check on securit;/ personnel, before assigning that iﬁdividual to any duties that require access to
covered weapons;

(i) The licensee or certificate holder may return to duties that require access to covered
weapons any security personnel who has previously received an adverse firearms background
check, if the individual subsequently completes a satisfactory firearms background check or
successfully appeals an adverse firearms background check; and

(iii) During vthe pendency of an individual's appeal to the Federal Bureau of Investigation
(FBI) of an adverse firearms background check, fhe licensee or certificate holder must not
assign such security personnel to duties that require access to covered weapons.

(11) Accomplishment of periodic firearms background checks.
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(i) The licensee or certificate holdér must complete a periodic firearms background
check for security p_ersonnel whose duties require access to covered weapons. A satisfactory
periodic firearms background check must be compléted within 5 calendar years of the-menth-of
an-nitial-er-the most recent; satisfactory firearms background check,—whiehever—is—later.»

- (i) Licensees and certificate holders who had conducted firearms background checks
pursuant to a confirmatory order issued by the NRC before [EFFECTIVE DATE OF FINAL
RULE], must complete a periodic firearms background check for security personnel whose
duties continue to require access to covered weapons. A satisfactory periodic firearms
background check must be completed within 5 calendar years of the menth-ef-an-initiak-erthe
most recent; satisfactory firearms background check aeeemphshed—emdepa-eeaﬁm;atew—@der—

(iii) The licensee or certificate holder must complete the periodic firearms background
check within the allowance period specified in paragraph (fe) of this section.

(12) Accomplishment of break -in- service firearms background checks.

(i) The licensee or certificate holder must complete a new satisfactory firearms
background check;.if the security personnel has had a break-_in- service with their empioying
licensee, certificate holder, or their security contractor whicH is for a duration of greater than one
week.;-er

(i) The licensee or certificate holder must complete a new satisfactory firearms
background check; if the security personnel has transferred_ from a different licensee of
- certificate holder.

(iii) A break ~in-_service meéns the security personnel's cessation of employment with

the licensee, certificate holder, or their seéurity contractor;and notwithstanding that the
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~ previous licensee or certificate holder completed a satisfactory firearms background check on
the individual within the last 5 years. 7

(iv) .Exceptions:

(A) For the purposes of this section, a break -in-_ service does not include a security
personnel's temporary active duty with the U.S. military reserves or National Guard.

(B) The licensees or certificate holders, in lieu of completing a new satisfactory firearms
baCkg-round check, may instead verify via an industry-wide information-sharing database that
the securify personnel has completed a satisfactory firearms background check within the
prévious 12 months:, -Pprovided that this previous firearms background check included a duty
station location in the State or Territory where the licensee or certificate holder (who would
otherwise be accomplishing the firearms background check) is located or the actf\/ity is solely
occeurring. |

(13) If subsequent to the NRC'’s approval of an application for Section i61A authority
under § 73.18 of this part, a chang‘e occurs ih the licensee; or certificate holder's; ownérship ofa
facility, radioactive material, or other property; or a security contractor that provides security
services to the licensee or certificate holder, then thé licensee or éertificate holder is not
required to conduct a break-_ in- service firearms background check required by this section for
, the security pérsbnnel whose duties require access to covered weapons.

(14) With regard to accomplishing the requirements for other backgrouﬁd (e.g., criminal
history records) checks or personnel security investigatiohs under the NRC'’s access
authorization or personal security clearance program requirements of this chapter, the licensee
orvcertificate holder may not substitute a satisfactory firearms background check in lieu of |

completing these other required background checks or security investigations.
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(15) If a licensee or certificate holder has completed initial satisfactory firearms |
background checks pursuant to a Commission order issued before [EFFECTIVE DATE OF
FINAL RULE], then the licensee or certificate hoI_der is ndt required to conduct a new initial
firearms background check for its current security personnel. However, thé _Iicensee or
certificate holder must conduct initial firearms background chécks on neW Security personnel
and periodic and break-in-service firearms background checks on current security personnel in
accordance with the provisions of this section.

(16) A licensee or certificate holder who withdraws their application for Section 161A
authority; or whose application was disapproved by the NRC; must discontinue conducting
firearms backgroﬁnd checks.

(17) A licensee or certificate holder whose authority under Section 161A has been
rescinded or was revoked by the NRC must discontinue conducting firearms background

checks.

* * * . * *

(c) [RESERVED]

(f) Periodic firearms background checks. (1) Licensees and certificate holders must
complete a satisfactory periodic firearms background check at least once every 5 calendar
years for security personnel whose continuing duties require access to covered weapons.

(2) Licensees and certificate holders must complete a periodic firearms background
check within the same calendar month as the initial, or most recent, firearms background check;
with an allowance period to midnight (i.e., 23:59 local time) of the last day of the calendar month

of expiration.
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(3) Licensees and certificate holders may continue the security personnel's duties
requiring access to covered weapons pending the satisfactory completion of a periodic firearms
background check. However, licensees and certificate holders must remove security personnel

from duties réquiring access to éovered weapons; if the satisfactory completion of a periodic
firearms background check does not occur before the expiration of the allowance period.

(g) Notification of removal. (1) Licensees and certificate holders must notify the NRC
Héadquar’ters Operations Center by‘telephone within 72 hours after removing security
personnel from duties requiring access to covered weapons; dueAto the discovery of any
disqualifying status condition or the occurrénce of any disqualifyin'g ev_ent; Licensees and
certificate holders must contact the NRC Headquarters Operations Center at the phone
numbers specified in table 1 of appendix A of this part.

(2) Exception. The requirement to notify thé NRC by telephone is not applicable; if the

_ licensee’s or certificate holder’s security managemeht was hotified by thé affected security
personnel with.in 72 hours of the occurrence of any disqualifying status coﬁdition or disqualifying
event.

(h) Seburity personnel responsibilities.

(1) Security personnel as.s'igned to duties requiring access to covered weapons must
notify their employing licensee's or certificate holder's security management within 72 hours of
identification or occurrence of the-existence-ef-any Federal or State disqualifying status

condition or upen-the-occurrence-of any-disqualifying-events that would prohibit them from

possessing, receiving, or using firearms or ammunition.

(2) This notification requirement is applicable to all security personnel assigned duties

requiring access to covered weapons, irrespective of whether they are directly employed by the
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licenseé or certificate holder or employed by a contractor providing security services to the
licensee or certificate holder.

'(j) Training for security pefsonne/ subject to ﬁrearms.background checks.

(1) Licensees and certificate holders must include within their Firearms Background
Check Plan the development and accomplishment of training modules for security personnel
assigned official duties requiring access to éovered weapons.

(2) The training modules must include information on the following topics:

(i) Federal disqualifying status conditions or disqualifying events specified in 18 U.S.C.
922(g) and (n); and the ATF's implementing regulations in 27 CFR part 478 (including any
applicable definitions) identifying categories of persons who are prohibited from 4possessing,’
‘receiving, or using any firearms or ammunition;

(ii) Any applicable State disqualifying status conditions or disqualifying events;

(i) The continuing responsibility of security personnel subject to a firearms background
check to promptly and voluntarily nbtify their employing licensee or certificate ‘holder of the
occurrence of any disqualifying status condition or disqualifying event; and

(iv) The procéss for appealing to the FBI a “denied” or “delayed” NICS résponse.

(3) Licensees and certificate holders must conduct periodic refresher training on these
modules at an annual frequency for security personnel assigﬁed official duties requiring access
to covered weapons.

(p) Appeals and resolution of erroneous system information.

(1) The Iicenéee or certificate holder may not assign security personnel; who have
receive a “denied” or a “delayed” NICS response; to duties requiring access to covered
weapons: |

(i) During thé_ pendency of an appeal of a “denied” NICS response; or
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(ii) During the pendency of providing to the FBI and evaluating any necessary additional
information te-the-FBH-to resolve a “delayed” NICS response.

(5) Chalienges of the accuracy and correct.ness of records. (i} If the individual wisheé to V
challenge the accuracy of the record upon which the “denied” or "delayed” response is based, or
if the individual wishes to assert that his or her rights to possess or receive a firearm have béen
restored by lawful process, he or she must first contact the FBI at the address stated in
paragraph (p)(4)(i) of this section.

(i) The individual must file any appeal of a “denied” response or file a request to resolve

a “delayed” response within 45 calendar days of the-date-the NRC forwards-the results of the

erafter the date the licensee of

certificate holder notifies the individual of the adverse response.

(iii) .The individual appealing a “denied” response or resolving a “delayed” response is
responsible for providing the FBI any additional information the FBI requireé to résolve the
adverse response. These individuals must supply this information to the FBI within 45 calendar
days after the FBI's response is issued.

(iv) The individual may request extensions qf the time to supply the additional
information requested by the FBI in support of a timely appeal or resolution request. These
extension requests must be made to the licensee or certificate holder. The licensee or
c'ertificate holder may grant an extension request for good cause, as determined by the licensee
or certificate holder.

(v) The individual's appeal or request submitted to the FBI must include appropriate

documentation or record(s) establishing the legal and/or factual basis for the challenge. Any
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record or document of a court or other go'vernment entity or official furnished in suppoﬁ of an
appeal must be certified by the court or other government entity or official as a true copy.

(vi) The individual may supplement thveir initial appeal or request, subsequent to the
45-day filing deadline, with additional information as it becomes available, for example, where
obtaining a true copy of a court transcript may take longer than 45 days. The individual should
note in their appeal or request any informatidn or records that are being obtained, but are not
yet available.

(r) Sunsetting of orders. For licensees who received an NRC order designating them as
part of an interim class of facilitiés eligible to apply for Section 161A authority prior to
[EFFECTIVE DATE OF FINAL RULE], the following provisions apply regarding the sunsetting
of these designation.orders. | | .

(1) Licensees issued such orders are no longer considered part of an interim class of
facilities eligible to apply for Section 161A authority; but instead are encompassed within the
Commission-designated classes of facilities, activities, and other‘ property specified in § 73.18(c)
of this part.

(2) Licensees issued such orders must comply with the réquiremehts of this section, in
lieu of complying with the firearms background check requirements of those orders.
Accordingly, the requirements of those orders are superseded in their entirety by the
reduirements of this section. |

(3) Licensees issued such orders must update any procedures, instructions, and training
material; they have developed in response to the orders; to reflect the transition from
requifements under the order to the requirements of this section. Licensees must complete

these transition actions by [DATE 60 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

59




(4) Licensees issued such orders must notify the NRC in writing, in accordance with
§ 73.4 of this part, of the completion of these transition actions. Licensees must complete this

notification by [DATE 70 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

5. In § 73.51, add paragraph (f) to read as follows:
§ 73.51 Requirements for the physical protection of stored spent nuclear fuel and
high-level radioactive waste.

(f) Response requirements. Fbr licensees employing erhanced-covered weapons as
part of their protective strategy, the licensee must train each armed member of the security .
organization using Menhaneed weapons to prevent or impede éttemptéd acts of
radiological sabotage by using force sufficient to couﬁter the force directed at that armed

member, including the use of deadly force as authorized by applicable State or Federal law.

Dated at Rockville, Maryland, this day of

For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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5. In § 73.51, add paragraph (f) to read as follows:

§ 73.51 Requirements for the physical protection of stored spent nuclear fuel and

high-level radioactive waéte.

* *

* * *

(f) Response requirements. For licensees employing enhanced weapons as part of their

protective strategy, the licensee must train each armed member of the security organization

using enhanced weapons to prevent or impede attempted acts of radiclogical sabotage by using
force sufficient to counter the force directed at that armed member, including the use of deadly -
force as authorized by applicable State or Federal law.

Dated at Rockville, Maryland, this *  day of

For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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NOTATION VOTE

RESPONSE SHEET

TO: Annette Vietti-Cook, Secretary

FROM: COMMISSIONER OSTENDORFF
SUBJECT: SECY-15-0036: Supplemental Proposed Rule:

- Enhanced Weapons, Firearms Background Checks,
and Security Event Notifications (10 CFR Part 73, RIN-
3150-Al49) :

Approved' X - Disapproved Abstain
Not Participating

COMMENTS: Below'_)g_ Attached _ None

| appreciate the staff's efforts in developing this supplemental proposed
rule, including its effective coordination with the Attorney General, the
Federal Bureau of Investigation, and the nuclear industry. We have
traveled a long and tortuous path in implementing the Energy Policy Act of
2005 provisions regarding the use of firearms by nuclear facility security
personnel and | consider the issuance of this supplemental proposed rule
‘an important milestone in fulfilling our responsibilities under that act.
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FROM: Commissioner Baran
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Enhanced Weapons, Firearms Background Checks,
and Security Event Notifications (10 CFR Part 73, RIN-
3150-Al49)

Approved XX Disapproved Abstain
Not Participating

'COMMENTS: Below XX Attached XX None

1 certify that this supplemental proposed rule, if issued in final form, would not have a significant
impact on a substantial number of small entities, and | approve its publication in the Federal
Register subject to the attached edits.

| . e
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JMB Edits . ) . [7590-01-P]

NUCLEAR REGULATORY COMMISSION
10 CFR Part 73
[NRC-2011-0015; NRC-2011-0018]
RIN 3150-Al49
Enhanced Weapons, Firearms Background Checks,

and Security Event Notificationé
AGENCY: Nuclear Regulgtory Corﬁmission.
ACTION: Supplemental proposed rule. .
SUMMARY: The U.S. Nuclear Regulatory Commission (NRC) is proposing to amend its

regulations that would implement its authority under Section 161A of the Atomic Energy Act of

1954, as amended (AEA), to permit NRC licensees and certificate holders to apply for

" preemption authority and enhanced weapons authority, and conduct associated ﬁfearms

- background checks. The NRC proposed new regulations on February 3, 2011, that would

implement its auihority under Section 161A. On January 10, 2013, the NRC brop_osed to further_
revise the regulations to include at-reactor independent spent fuel storage installations (ISFSI)
as a class of designated facilities. The NRC is now proposing to further revise the proposed

rule language that addresses the voluntary application for enhanced wéapons authority,

preémption authority, and the mandatory firearms-background checks under Section 161A.




DATES: Submit comments by [INSERT DATE 75 DAYS FROM DATE OF PUBLICATION IN . .
THE FEDERAL REGISTER]. Also submit comments specific to the information collection '
aspects of this fule by [INSERT DAfE 75 DAYS FROM DATE OF PUBLICATION IN THE

FEDERAL REGISTER]. Comments received after this date will be considered if it is practical to

do so, but the Commission is able to ensure consideration only for comments received on or

before this date.

ADDRESSES: You may submit comments on the supplemental proposed rule by any of the
following methods:

+ Federal rulemaking Web site: Go to httg://www.regulétions.gov and search for
Docket ID NRC-2011-0018. Address questions about NRC dockets to Carol Gallagher;
telephone: 301-287-3422; e-mail: Carol.Gallagher@nrc.gov. For technical questions contact
the individuals listed in the FOR FURTHER INFORMATION CONTACT section of this
document.

o E-mail comments to: Rulemaking.Comments@nrc.gov. If you do not receive an

automatic e-mail reply confirming receipt, then contact us at 301-415-1677.

» Fax comments to: Secretary, U.S. Nuclear Regulatory Commission at
301-415-1101.

e Mail comments to: Secretary, U.S. Nuclear Regulatory Commission, Washington,
DC 20555—0001; ATTN: Rulemakings and Adjudications Staff.

* Hand deliver comments to: 11555 Rockville Pike, Rockville, Maryland 20852,
; between 7:30 a.m. and 4:15 p.m. (Eastern Time) Federa[ workdays; telephone: 301-415-1677.
For additional direction on obtaining information and submitting comments, see .

“Obtaining Information and Submitting Comments™ in the SUPPLEMENTARY INFORMATION

.




section of this document. For additional direction on submitting comments on the draft
regulatory guide, see “Availability of Guidance” in the SUPPLEMENTARY INFORMATION
section of this document. You may submit comments on the information collections by the

methods indicated in the Paperwork Reduction Act Statement.

FOR FURTHER INFORMATION CONTACT: Margaret S. Ellenson, Office of Nuclear Reactor

Regulation, telephone: 301-415-0894; e-mail: Margaret.Ellenso‘n@nrc.qov; Philip G.
Brochman, Office of Nuclear Security and Incident Response, telephone: 301-287-3691; e-mail:

Phil.Brochman@nre.qgov; U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001.

SUPPLEMENTARY INFORMATION:

I Obtaining Information and Submitting Comments.
A. Obtaining Information.
B. Submitting Comments.

1. Background.

i. Discussion.

V. Section-by-Section Analysis.

V. Cumulative Effects of Regulation.

VI, Regulatory Flexibility Certification.

VIL. Regulatory Analysis.

VIIi.  Backfitting and Issue Finality.

IX.  Plain Writing.

X. Environmental Assessment and Proposed Finding of No Significant Environmental

Impact.




Xl. Paperwork Reduction Act.

Xll.  Criminal Penalties.

X, Voluntary Consensus Standards.
XIV. Availébility of Guidance.

XV.  Availability of Documents.

l. Obtaining Information and Submitting Comments.

A. Obtaining Inforﬁation.

Please refer to Docke; 1D NRC-2011-0018 or Docket ID NRC-2011-0015 when
contacting the NRC about the availability of information for this supplehental proposed rule or
the revised draft regulatory guide, respectively. You may obtain publicly-available information
related to this action by any of the following methods:

 Federal Rulemaking Web Site: Go to http://www.requlations.gov and search for

Docket ID NRC-2011-0018 for the supplemental proposed rule and Docket ID NRC-2011-0015
for the revised draft regulatory guide. ‘

» NRC's Agencywide Documents Access and Managément System (ADAMS):
You may obtéin publicly-available documents online in the ADAMS Public Documents collection

at http://www.nrc.qov/readinq-rm/adams-.htmI. To begin the search, select "ADAMS Public

Documents” and then sélect “Begin Web-based ADAMS Search.” For problems with ADAMS,

please contact the NRC's Public Document Room (PDR) reference staff at 1-800-397-4209,

301-415-4737, or by e-mail to PDR.Resource@nrc.gov. . The ADAMS accession number for

each document referenced in this document (if that document is available in ADAMS) is

provided the first time that a document is mentioned in the SUPPLEMENTARY INFORMATION




section. In addition, for the convenience of the reader, instructions about obtaining materials

related to this rulemaking are provided in the “Availability of Documents,” section.

« .NRC's PDR: You may examine and purchase copies of public documents at the
NRC's PDR, Room O1-F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland

20852.

B. Submitting Comments.

Please include the appropriate NRC Docket ID NRC-2011-0018 (supplemental proposed
rule) or NRC-2011-0015 (draft regulatory guide)) in the subject line of your comment
submission.

The NRC cautions you not to include identifying or contact information that you d.o not
want to be publicly disclosed in your comment submission. The NRC will post all comment

submissions at hitp://www.regulations.gov as well as enter the comment submissions into

ADAMS, and the NRC does not routinely edit comment submissions to remove identifying or
contact information.

If you are requesting or éggregating comments from other persons for submission to the
NRC,‘then you should inform those persons not to include identifying or contact information that
they dé not want to be publicly disclosed in their comment submission. Your request should
state that the NRC does not routinely edit_ comment submissions to remove such information
before making the comment submissions available to the public or entering the comment

submissions into ADAMS.




-l. Background.

|.  Section 161A of the AEA.

On August 8, 2005, President Bush signed into law the Energy Policy Act of 2005

(E?Act), Pub. L. 109-58, 119-Stat. 594 (2005). Section 653 of the EPAct amended the AEA by ‘
7 adding Section 161A, “Use of Firearms by Security Personnel” (42 U.S.C. 2201a). Section

161A of the AEA provides the NRC with authority to permit a licensee’s or certificate holder's

security personnel to transfer, réceive, possess, transport, import, and use weapons, devices,

ammunition, or other firearms, notwithstanding State, local, and certain Federal firearms laws

(and implementing regulations) that may prohibit or restrict these actions.

Section 161A requires the Commission to designate the classes of facilities, radioactive
material, and other property eligible to apply for préemption authority or enhanced weapon
authority. Section 161A also mandates that all security personnel that receive, possess,
transport, import, or use a weapon, ammunition, or a device otherwise prohibited by State, local,
or certain Federél laws, including regulations, as provided by Section 161A.b.

(42 U.S.C. 2201a(b)), shall be subject to a fingerprint-based background check by the U.S.
Attorney General and a firearms background check against the Federal Bureau of

Investigation’s (FBI) National Instant Criminal Background Check System (NICS).

. The Firearms Guidelines — Implementation of Section 161A of the AEA.

Section 161A.d. of the AEA provides that the Commission shall, with the approval of the
Attorney General, develop and promulgate guidelines for the implementation of this statute. On
September 11, 2009, the NRC, with the approval of the Attorney General, published Firearms

Guidelines in the Federal Register (74 FR 46800). These guidelines allow NRC licensees and




certificate holders to apply for preemption authority only (hereafter referred to as stand-alone
preemption authority) or combined préemption and enhanced weapons authority (hereafter
referred to as enhanced weapons authority). The statute also includes provisions for firearms
background checks for those who apply for Section 161A authorities (stand-alone preemption
authority or enhanced weapons authority). »

The Firearms Guidelines permit the NRC to designate applicable classes of facilities and
to approve application for Section 161A authority via both orders and regulations. Following
publication of the Firéarms Guidelines, the NRC received requests from several licensees to
obtain stand-alone preemption authority via order (i.e., prior to the NRC's issuance of the final
enhanced weapons rule). During its review of these licensee requests, the NRC staff identified
implementation issues related to the firearms backgfound checks for these licensees. The NRC

' staff and the U.S. Department of Justice (DOJ) staff developed a revision to the Firearms
Guidelines to address these issues. The principal change in the revised Fireérms Guidelines
was to limit the scope of the firearms background chéck requirement to only those licensees
that apply to the NRC for Section 161A authority. The NRC, with the approval of the Attorney
General, published the revised Firearms Guidelines in the Fede-ral Register (79 FR 36100;
June 25, 2014). Both the 2009 Firearms Guidelines and the 2014 Firearms Guidelines are

" available at http://www.regulations.gov under Docket ID NRC-2008-0465.

. October 2006 Proposed Rule.

In parallel with the development of the 2009 Firearms Guidelines, the NRC initiated a
rulemaking that would implément the new authorities and provisions in Section 161A of the
AEA. On October 26, 2006, the NRC published proposed regulations in the Federal Register

(71 FR 62664) to implement the provisions of Section 161A as one component of a larger



proposed amendment to its regulations under parts 50, 72, and 73 of Title 10 of the Code of
Federal Regulations (10 CFR), “Power Reactor Secgrity Requirements.” These proposed
implementing regulations were consistent to the extent possible with discussions between the
NRC and the DOJ on the implementation of the statute.

The NRC had proposéd that the provisions of Section 161A would apply only to power
reactor facilities {-e—this-weuld-includinge both operating and decommissioning power reactors)
and Category | Strategic Special Nuclear Material (Cat. | SSNM) facilities (i.e., facilities
possessing or using formula quantities or greater of strategic special nuclear material). This
structure was prop;osed to permit these two highest-risk classes of licensed facilities to apply to
the NRC for Section 161A authority. The NRC had also indicated that it would consider making
Section 161A authority available to additional classes of facilities, radioactive material, or other

property (including ISFSls) in a separate, future rulemaking.

IV. February 2011 Proposed Rule.

On February 3, 2011, the NRC published in the Federal Register a new proposed rule,
“Enhanced Weapons, Firearms Background Checks and Security Event Notifications”
(76 FR 6200;), referred to as the Enhanced Weapons rulemaking, that reflected the approved
2009 Firearms Guidelines. The 2011 proposed rule would implement the provisions of Section
161A, and would make several chénges to the security event nofification requirements in
10 CFR part 73 to address imminent attacks or threats against power reactors as well as
suspicious events that could be indicative of potential preoperational reconnaissance,
surveillance, or challenges to security systems by adversaries. The public was provided 180

days to review and comment on the February 2011 proposed rule and associated guidance.




V. Preemption Desiqnation Orders and Confirmatory Orders.

Subsequent to the publication of the 2011 proposed rule, the NRC received requests
from 10 licensees (located on 8 separate sites) to obtain stand-alone preemption authority. VIn
response to the requests, the NRC issued designation order EA-13-092 (78 FR 35984) on
June 14, 2013. Order EA-13-092 designated the 10 licensees as part of an.interim class of

_licensed facilities eligible to apply for stand-alone preemption authbﬁty under Section 161A of
the AEA, contained direcﬁon related to completing firearms background checks for security
personnel whose official dutie; require access to covered weapons, and contained direction for
the licensees on submitting applications and supportihg information to obtain preemption
authority via a confirmatory order. Subsequent to the NRC's issuance of Order EA-13-092, two
Iicensees-(located at the same site) withdrew their applications for Section 161A preemption -
guthority. The NRC staff is currently reviewing the remaining applications for preemption

authority.

VI. January 2013 Supplemental Proposed Rule.

On January 10, 2013, the NRC published a supplemental proposed rule (78 FR 2214) to
édd at-reactor ISFS! facilities as a class of designated facilities under § 73.18(c) that would be
eligible to apply for Section 161A authority. Including at-reactor ISFSIs in the proposed
rulemaking would ensure a consistent transition from the orders to the final implementing
regulations for réactor licensees and any ISFSIs co-located at the reactor site. When a reactor
facility and an ISFSI share a common security guard force, as is the case for at-reactor ISFSIs,
the NRC staff recognizes that it may be expedient for both faciliﬁes at the site to have
stand-alone preemption authority if the licensee or certificate holder applies for it and is

approved. In the supplemental proposed rule, the NRC indicated that other classes of facilities




and activities (e.g., away-from-reactor ISFSIs and transportation of spent nuclear fuel) would be
addressed in a separate, future rulemaking (as originally discussed in the October 2006
proposed rule). The public was provided 45 days to review and comment on the January 2013

supplemental proposed rule.
lll. Discussion.

Section 161A of the AEA provides the NRC with the authority to permit a licensee or
certificate holder's security personneli to transfer, receive, possess, transport, import, and use;
weaponé; devices, ammunition or other firearms notwithstanding State, local, and certain
Federal firearms laws (and any implementing regulations) that may prohibit or restrict these
actions. The arsenal of weapons includes, for example, machine guns, semi-automatic assault
weapons, and large-capacity ammunition feeding devices (i.e., magazines). As indicated in the
February 2011 proposed rule, an NRC licensee or certificate holder interested in obtaining
Section 161A authority (either combined enhanced Weapons authority and preemption authority
or stand-alone preemption authority) may voluntarily apply to the NRC to take advantage of this
new authority. For the.purposes of the proposed Enhanced Weapons rulemaking, the term
“certificate holder” refers only to entities holding'a 10 CFR part 76 certificate of compliance, not
to entities holding a 10 CFR part 72 certificate of compliance. However, the NRC notes that
there are currently no existing 10 CFR part 76 certificate holders because on February 2, 2015,
the NRC terminated the 10 CFR part 76 certificate of compliance for the United States
Enrichment Corporation’s Paducah Gaseous Diffusion Plant (ADAMS Accession No.

ML14318A331). While there are no existing 10 CFR part 76 certificate holders, the NRC is

10




proposing to include such ho_Iders in this rule so that the scope of the Firearms Guidelines ahd
the NRC's corresponding implementing regulations continue to be consistent.

Licensees and certificate holders falling within the Commission-designated classes of
facilities, radioacti\./e material, or other property would be eligible to apply for Section 161A
authority and would be required to complete the firearms background check requirements
mandated by Section 161A and the Firearms Guidelines. The background checks would be
required for security personnel whose _ofﬁcial duties fequire access to covered weapons.

The 2009 Firearms.GuideIines provided that the security personnel for all licensees and
certificate holders that fall within the designated eligible classes of facilities must undergo
firearms background checks, whether or not a particular licensee or certificate holder intends to
seek preemption authority. However, under ‘the revised 2014 Firearms Guidelines, the
requirement for background checks.would apply to only those licensees and certificate hélders
who apply for Sectic;n 161A a_uthority. Other changes to the Firearms Guidelines included the
removal of the definition of “standard weapon,” and the removal of references to standard
A weapons in the definitions of covered weapons and enhanced weapons. There wéré also minor
conforming and élaﬁfying editorial changes through’out the revised 2014 Firearms Guidglines.

In the February 2011 proposed rule that would implement the NRC's authority under
Section 161A of the AEA, the NRC proposed amendments to 10 CFR part 73 by adding new
definitions, procésses for obfaining enhanced weapons, requirements for firearms background
checks, and security event notification requirements for stolen or lost enhanced weapons. This
supplemental proposed rule continues the proposed changes from the February 2011 proposed
rule and the January 2013 supplemental proposed rule, and supplements or modifies the
following existing or proposed regulations in ;10 CFR part 73:

e Section 73.2, Definitions.

1




» Proposed Section 73.18, Authorization for use of enhanced weapons and
preemption of firearms laws.

* Proposed Section 73.19, Firearms background checks for érmed security personnel.

e Section 73.51, Requirements for the physical protection of stored spent nuclear fuel
and high-level radioactive waste.

This supplemental proposed rule would make the following changes to the proposed
requirements of 10 CFR part 73:

* Require firearms background checks only for those licensees and certificate holders
who have applied for Section 161A authority and only for security personnel whose official
duties require access to covered weapons.

¢ Require periodic firearms background checks at least once every 5 years.
Previously the maximum periodicity was proposed tq be at least once every 3 years. However,
licensees and c_ertiﬂcate holders would continue to be able to conduct periodic firearms
background checké at a periodicity of less than every 5 years, at their discretion.

s Conform the process for conducting ﬁArearms background checks and applying for
preemption authority to the updated requirements for completing firearms background checks
specified in the revised 2014 Firearms Guidelines (e.g., removal of the required 30-day and
180-day milestones in conducting firearms background checks).

+ Remove the definition of “standard weapon” and remove the references to standard
weapon ffom the definitions of covered weapon and enhanced weapon, per the revised 2014
Firearms Guidelines.

¢ Revise the definitions of combined enhénced weapons authority and preerﬁption

authority, covered weapons, and stand-alone preemption authority as conforming changes.

12



Sepérately, the NRC would make several clarifying and corrective changes to the
process for obtaining stand-alone preehpﬁon authority and the requirements for firearms
background checks, based upon language approVed by the Commission in the designation
orders and confirmatory orders issued by the NRC~ subsequent to the publication of the
February 2011 proposed rule.

The NRC would also make several additional changes to clarify the agency’s review and
acceptance criteria for evaluating applications for stand-alone preemption authority, based upon
lessons learned by the NRC staff in revieWing existing applications for preemption authority,
incIUding developing these confirmatory orders for to those licensees requesting Section 161A
authority. Furthermore, to ensure consistency between processes, the NRC would élso make
equivalent corresponding changes to the proposed proceés for obtaining enhanced weapons

* authority.

Sunsetting qf Orders ,

In the SRM-SECY-12-0125, “Staff Requirements — Interim Actions to Execute
Commission Preemption Authority Under Section 161A of the Atomic Energy Act of 1954, as
Amended” (ADAMS Accession No. ML12326A653), the Commission directed the NRC staff to
include in the final rule a plan “to sunset the interim deéignation order and the confirmatory
orders.” Accordingly, the NRC has developed a plan to sunset these orders and is taking
advantage of this supplemental proposed rule to include new language in §§ 73.18 and 73.19 to
accomplish the Commission’s direction. NRC is proposing new paragraphs in §§ 73.18 and
73.19 to indicate that NRC approvals of Section 161A authority via confirmatory order would
remain valid after issuance of a final rulé. However, the licensees who received orders granting

preemption authority prior to issuance of a final rule would be subject to the implementing -
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regulations in §§ 73.18 and 73.19, in lieu of the requirements specified in the confirmatory
orders (i.e., the requirements of the orders would be superseded in their entirety by the
requirements in the final rule). The licensees who receive these confirmatory orders would be
required, within 60 days of the effective date of the final rule, to update their applicable
procedures, instructions, and training to reﬂe_ct the final rule’s requirements. These licensees
would be required to notify the NRC, within 70 days of the effective date of the final rule, when
they have completed.ihes_e actions. Once the NRC receives this notification and inspects the
licensee’s transition actions, the NRC would rescind the orders.

The Commission’s designation of licensed facilities as part of an interim class of facilities
eligible to apply for preemption authority prior to issuance of a final rule would end once the
Enhanced Weapons rule is implemented. Th_e Commission would designate the permanent
classes of facilities eligible to apply for Section 161A authority in § 73.18(c) of the rule. After the
final rule is implemented, the NRC would take appropriate action to rescind the designation
orders. All of the facilities issued a designation order would bé included in the final rule’s list of
designated facilities (i.., power reactor facilities, Category | special nuclear material facilities,
and at-reactor ISFSIs). Accordingly, the firearms background check requirements contained in
these designation orders would be replaced in their entirety by the requirements in § 73.19.

At this time, the NRC is only seeking comments on the revisions proposed by this
sepa.rate_ supplemental proposed rule. The NRC will address public comments on the February
2011 propbsed rule, the January 2013 supplemental proposed rule, and this separate

supplemental proposed rule in the final rule.
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IV. Section-by-Section Analysis.

The following paragraphs describe the specific changes proposed by this supplemenfal

proposed rule.

Section 73.2, Definitions

The proposéd new definitions for the terms Combined enhanced weapons authority and
preemption authority, Covered weapon, and Stand-alone preemption authority would be revised
to reﬂéct the revised 2014 Firearms Guidelines. The proposed new definition for the term
Standard weapon would be removed to refiect the revised 2014 Firearms Guidelines with

conforming, editoriél changes made to the proposed definition for the term Enhanced weapon.

Section 73.18, Authorizatioﬁ for Use of Enhanced Weapons and Preemption of Firearms
Laws

In pafagraph (d), the NRC would set forth the requirements and process for licensees
and certificate holders who arebincluded within the classes of facilities, radioactive material, and
other property specified in § 73.18(c)(1) and desire to voluntarily apply for stand-alone
preemption authority under Section 161A of the AEA. The application would require initfal_
information describing the licensee’s or certificate holder's request for preemption authority,
theirits purpose and reasons for requesting this authority, and a description of their-its Firearms
Background Check Plan, including training for security personnel on the backgrqund check
disqualifying conditions and notification requirements. Firearms background chécks would only
be required for security personnel Qf licensees or certificate holders who apply for Section 161A

authority; and whose official duties require access to covered weapons. Licensees and
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certificate holders would be required to submit their applications in writing; and under oath or
affirmation.

The licensee or certificate holder woﬁld also be requi-red_to submit éupplemenfal
information to the NRQ on the completion of satisfactory firearms background checks and
required training for secufity personnel who require access to covered weapons. The timing of ’
the submission of the supplemental information will be at the discretion of the licensee or
certiﬁcatg holder, although the licensee or cer_tiﬁcate holder must have completed a sufficient
number of satisfactory checks to permit the licensee or certificate holder to meet their-its
applicable security-personnel minimum staffing and fatigue requirements.

Subsequent to the completion of the submission of all required information, the NRC will
review the information and document the agency’s decision to approve or dfsapprove the
application. ‘ |

Licensees or certificate holders must commence firearms background checks only after
they have received notification from the NRC that the agency has accepted for review their
applicatioln for stand-alone preemption authority. Once the NRC has reviewed ahd apbroved a
Iicensee’s or certificate holder’s applic_ation for stand-alone preemption authority, the licensee or
certiﬁcéte holder must assign only security personnel Who have completed a satisfactory
firearms background check to duties requiring access to covered weapons.

In paragraph (e), the NRC would set forth the requirements and process for eligible
licensees and certificate holders (as specified in § 73.18(c)(2)) who so choose to voluntarily
apply for combined enhanced-weapons authority and breemption authority under Section 161A
of the AEA. Paragraph (e) would require in the application initial information describing the
licensee's br ceﬂiﬁéate holder’s requést for enhanced weapons authority, theirits purpose and

reasons for requesting this authority, and a description of theirits proposed Firearms
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Background Check Plan, including training of security personnel on the disqualifying status
conditions and disqualifying events,; {The application would be required to address how
security personnel notify the licensee or certiﬁcaté holder security management of the
occurrence of any disqualifying conditions or events. Also, under the 2011 proposed rule,
applicants for combined enhanced weapons and preemption authority that already
have preemption authority uﬁder paragraph § 73.18(d) would not be required tol reapply for
preémption authority in their § 73.18(e) application. That aspect of the 2011 proposed rule is
unchanged by this-supplemental proposed rule.

Firearms background checks would only be required of applicants for Section 161A
authority. Those regulated entities required to conduct firearms background checks would need
to conduct the checks on all security personnel whose official duties require access to enhanced

covered weapons, which includes enhanced weapons. Licensee and certificate holders would

be required to submit their applications in writing and under oath or affirmation. Licensees
applying for combined enhanced-weapons authority and preemption authority would be required
to submit their application under the applicable regulations for a license amendment in 10 CFR
parts 50, 52, 76, or 72. Certificate holders to which the supblemental proposed rule would apply
(i.e. 10 CFR part 76 certificate of combliance hold.ers), would be required to submit their
applications under the applicable regulations for a certificate of compliance amendment under
10 CFR pért 76.

The apblication would include the additional technical information required by § 73.18(f)
addressing the specific enhanced weapons requested by the licensee or certificate holder. The ‘
licensee or certificate holder would also submit supplemental information to the NRC on the .
completion of both the firearms background checks and the required training (on disqualifying

events and conditions) for sedurity personnel whose official duties require access to covered
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weapons. For this purpose, the term “completion” means that a sufficient number of satisfactory
checks are complete to meet a regulated entity's minimqm staffing and fatigue requirements.

The timing of the submission of the supplemental information would be at the discretion
of the licensee or certificate holder when a sufficient number of satisfactory checks are
‘complete. A licensee or certificate holder who has previously been approved for stand-alone
preemption autﬁority yvould not be required to repeat the initial firearms background checks on
security personnel conducted to support theiits original application; rather the& licensee or
certificate holder would.only need to state in their-its application for enhanced weapons authority
that they-it wereas 4previously granted preemption authority by the NRC and provide the |
effective date of that authority. .

The NRC would review the application and supplemental submittals and would
document the agenc‘y‘s decision to approve or disapprove the application.

Licgnsees or certificate holders must commence firearms béckground checks only after
they have received notification from the NRC that the agency has accepted for review their
application for combined enhanced weapons authority and preemption authorfty. Furthermore,
once the NRC has approved a licensee’s or certificate holder's application for combined
enhanced weapons authority and preemption authority, the licensee or certificate holder must
assign only security personnel who have completed a satisfactory firearms background check to
duties requiring access to any covered weapons (including enhanced weapons).

Licensees and certificate holders who have been previously approved for enhanced
weapons authority and wish td use a different type, caliber, or quantity of enhanced weapons
from that previously approved by the NRC would be required to submit a new application under

paragfaph (e).
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In paragraph (f)(2)(iii), a conforming change would be made to remove the reference to
employment of “standard weapons” in the safeguards contingency plan.

In paragraph (j), a corrective change would be made to add § 73.51 to the list ofA
regulations specifying training requirements on the use of enhanced weapons at specific license
ISFSls. This change would address the potential for an at-reactor, 'speciﬂc license ISFSI to
possess enhanced weapons at both the reactor and the co-located ISFSI. This provision would
require the 1ISFSI I.icensee employing enhanced weapons to train their—i_t_s_securi& personnel on
the use of sufficient force, including deadly force, consistent with the co-located power reactor
facility. Such training is already required for the reactor licensee’s security personnel under the
reactor security requirements in § 73.55(k)(3). The NRC anticipates that such co-located
licensees would use a single integrated guard force for both facilities {i-e=—such that the security
personnel are considered fungible between these two facilities).- Consequently, the application
of the same training requirements for the use of the enhanced weapons is appropriate.

In paragraphs (n)(2), (n)}(3), and (n)(4), conforming changes would replace the term
“covered weapons” with “enhanced weapons” to be consistent with the revised 2014 Firearms
Guidelines.

In paragraph (s), the NRC would add new provisions to provide for the transition from
stand-alone preemption authority and enhanced weapons authority approved by the NRC via
orders to a licensee or certificate holder, to Vapproval via the proposed regulations in § 73.18.
While the NRC's previous authorizations for Section 161A authority under those orders would
remain valid, these licensees would be subject to the implementihg requirements of § 73.18, in
lieu of the requirements contained in these orders. However these licensees would not be
required to reapply for Section 161A authority under the provisions of § 73.18. Licensees would

. be required to update procedures, instructions, and training to reflect any revised requirements
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in the final rule and notify the NRC of the completion of this action. The licensee's actions and
notification would be required to be completed within 60 days and 70 days, respectively, of the
effective date of the final rule. Following receipt of the licensee’s notification and inspection of

the licensee’s actions, the NRC would take-action-te-rescind these orders.

Section 73.19, Firearms Background Checks for Armed Security Personnel

Paragraph (b) would be revised in its entirety to define new general requirements
regarding the completion of firearm background checks. This would include a requirement to
establish a Firearms Background Check Plan and to specify the elements of this plan. A
Firearms Background Check Plan would be a component of the licensee’s or certificate holder's
10 CFR part 73, Appendix B required Training and Qualification plan for security personnel
whose official duties require access to covered weapons. Only those licensees and certificate
holders who have voluntarily applied for Section 161A authority (i.e., stand-alone preemption -
authority or for combined enhanced-weapons authority and preemption authority) would be
required to conduct firearms background checks on their security personnel. Accordingly, such
licensees and certificate holders would be required to establish and implement a Firearms
Background Check Plan.

Paragraph (b)(2) would describe the groups of individuals included within the term
security personnel whose official dutiés require access to covered weapons. In addition to the
security officers themselves (who directly protect the facility or radioactive material),_ this term
would include other groups of individuals who have access to covered weapons; and in some
cases only enhanced weapons. Examples would include, but are not limited to, firearms
instructors, armorers, individuals issuing and checking in weapons, individuals with access to

armories and weapons storage lockers, and individuals conducting inventories of enhanced
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weaponé or removiﬁg enhanced weapons from the site for authorized purposes. Paragraph
(b)(3) would specify the elements of the Firearms Background Check Plan. Paragraphs (b)(4)
through (b)(10) would address requirements on conducting firearms background checks.
Licensees or certificate holders must commence firearms background checks only after they
haQe received notification from the NRC that the agency has accepted for review their
application for either stand-alone preemption authority or~for combined enhanced weapons
authority ana preemption authority. Furthermore, once the NRC has approved a licensee’s or
certificate holder’s application for either stand-alone preemption authority or for combined
enhanced weapons authority and preerﬁption authority, the licensee or certificate holder must
assign only security personnel who have completed a satisfactory firearms background check to
duties requi_ring access to covered weapons. Also, applicants for an NRC license or certiﬁcaté
' of compliance may not conddct firearms background checks until after the NRC has both issued
their license or certificate of compliénce and accepted their application for Section 161A
authority for review. These two sriteria-steps may occur in any order. Finally, this section also
includes a requirement to remove individuals from duties requiring access to covered weapons
if they r_eceive a “denied NICS response.” This aI‘so incluc_ies rem.oving individuals from duties
requiring access to enhanced weapons if the individual receives a “delayed NICS response.”

Paragraph (b)(1 1) wou;ld specify the requirements for a periodic ﬁreérms background
check, which would be required at least once every 5 years from the most recent check. This
periodicity would be consisterit with the Commission’s designation orders issued to several
licensees. Licensees and certiﬁca‘te holders would be able to conduct periodic firearms
background checks at a shorter periodicity than every 5 years, at their discretion.

Security personnel that cease to be employed by a licensee, certificate holder, or

security contractor, are considered to have a break-in-service for the purposes of the enhanced
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weapons rulemaking. The licensee or certificate holder would need to complete a new
satisfactory fireams background check; for security personnel tﬁat experience a
break-in-service as described in paragraph (b)(12). Paragraph (b)(12) also addresses
exceptions to the break-in-service requirement. Paragraph (b)(13) would address changes in
the licensee, certificate holder, or their security contractor that do not require a break-in-service
firearms béckground check. Paragraph (b)(14) would prohibit licensees and certificate holders
from using a satisfactory fireamns background check in lieu of completing other required criminal
history records checks or background investigations specified in the NRC's access authorization
or personnel security clearance programs under other provisions of 10 CFR chapter I.

Paragréph (b)(15) would not require a new initial firearms background check for security
personnel who have completed a satisfactory firearms background check pursuant to a
Commission designation order issued before the effective date of the final rule. However, these
security personnel would remain subject to the periodic firearms background check and the
break-in-service firearms background check requirements of § 73.19. Péragraph (b)(16) would
require a licensee or certificate holder to discontinue conducting firearms background checks if
they-it withdraws theirits application for Section 161A authority.  Paragraph (b)(17) would require
a licensee or certificate holder te discontinue conducting firearms background checks if tHe NRC
rescinds or revokes their-its Section 161A authority, in accordance with § 73.18.

Paragraph (c¢) would be removed and reserved. Because § 73.18(c) contains the list of
classes of facilities and activities eligible to apply for Section 161A authority and only licensees
and certificate holders who have applied to the NRC under § 73.18 for Section 161A authority
are eligible ﬁnder § 73.19 to conduct firearms background checks of their security personnel,
the list of classes of facilities and activities previously proposed in § 73.19(c) forAconducting

firearms background checks is now redundant and unnecessary.
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Paragraph (f) would be revised to require periodic firearms background checks 1o be

completed at least once every 5 calendar years. This change would make the proposed rule is

consistent with the 2014 Firearms Guidelines and the Commission’s designation order EA-13-
092, which required periodic firearms background checks at least once every 5 years on
security personnel who require access to covered weapons. Second, a requirement would be
added to specify an allowance period for completion of é satisfactory periodic firearms
background check of § years from the date of the most recent firearms background check. This
aliowance period would be consistent with the Commission's designation order. Third, the
revised languagé would clarify that security personnel may remain assigned to duties requiring
access to covered weapons while pending completion of a periodic firearms background check.
However, if a satisfactory firearms background check is not completed by the end of the
allowance period, then the security personnel must be removed from duties requiring access to
covered weapons. Independent of the direction in paragraph (f), an individual who receives a
"denied NICS résponse” during a periodic firearms background check must be removed without
delay from duties requiring access to covered wéapons. Finally, the NRC would continue to
permit licensees and certificate holders to accomplish periodic firearms background checks at a
shorter periodicity thaﬁ the maximum requirement (i.e., less-more frequently than once every 5
years), at the licensee’s or certificate holder's discretion.

Paragraph (g) yvould be revised to clarify the exception for when a licensee or ceﬁiﬁcate
holder is required to notify the NRC that it has removed security pérsonnel from duties requiring

access to covered weapons. This exception weuld-occurfollowing is intended to encourage the

prompt-hetification-by-the-security personnel to_notify the ficensee’s or certificate holder's

security management of the occurrence of a disqualifying status condition or disqualifying event

within 72 hours._If security personnei make the notification, then the licensee or certificate
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holder is not required to notify the NRC within 72 hours of the security personnel's removal.

Howevér, in all circumstances, the licensee or certificate holder would be required to maintain
records of such removals under thé Firearms Background Check Plan, as required under
revised paragraph (b)(3)(vi).

Paragraph (h) would be revised to change the notification timeliness requirement for
security personnel who have had a disqualifying status condition or disqualifying event from
“3 working days” to “72 hours” to improve regulatory clarity and consistency with the licensee’s
and certificate holder's current proposed notification timeliness requirement in paragraph (g).

Paragraph (j) would be revised to clarify the scope ‘of the training modules required for
security personnel who are subject to firearms background checks under the licensee's or
certificate holder’s Firearms Background Check Plan, as required under paragraph (b)(3)ifi).
Modules would be required on Federal disqualifying status conditions or disqualifying events,
applicable State disqualifying status conditions or disqualifying events to provide personnel
familiarity with these disqualifying status conditions or events, the process for appealing adverse
firearms background check results, and the ongoing obligation of security personnel who are
subject to a firearms background check to notify their licensee's or certificate holder’s security
management of the occurrence of such a disqualifying status condition or disqualifying event.
. The modules would also include the requirement on the timeliness of such notifications (i.e.,
within 72 hours of the occurrence of the disqualifying condition or event). Finally, periodi‘c
refresher training on these modules would be required atan-arnuakfrequensyannualy.

Paragraph (p)(1) would be revised to clarify its applicability to security personnel subject
to a firearms background check and to remove the current exceptioh crosé-reference to
-paragraph (b). Limitations on security personnel’s access to covered weapons during the

pendency of an appeal to the FBI would now be found solely in paragraph (p).

24



Paragraph (p)(5)(iv) would be revised to indicate that individuals {whe-are-appealinga
firearms-background-chesk)-should submit a request for extension of time {i-eregardingwith

respect to the 45-day ti-meliness requirement on submitting an appeal) to their licensee or
certificate holder; rather than to the FBI. The Iicenéee or certificate holder may grant an
extension request for good cause, as determined by the licensee or certificate holder. This
change is consistent with the 2014 Firearms Guidelines. No other changes would be made to
the other subparagraphs of paragraph (p)(5). ‘

In paragraph (r), the NRC would add new provisions to provide for the transition from
preemption authority and enhanced weapons authority approved by the NRC via designation
orders and confirmatory orders to approvals via the proposed regulations in § 73.19. While the
NRC's authorizations for Section 161A authority would remain valid after issuance of a final rule
and licensees would not need to reapply for Section 161A authority, these licensees would be
subject to the implementing requ‘irements of § 73.19, in lieu of the requirements contained in
these orders. However, licensees would not be required to repeat their initial firearms
background checks. Licensees would be required to update procedures, instructions, and
training to reflect any revised requirements in the final rule and notify the NRC of the completion
of this action. The licensee’s actions and notification would be required to be completéd within
60 days and 70 days, respectively, of the effective date of the final rule. Following receipt of the
licensee’s notification and inspection of the licensee’s actions, the NRC would iake-astien-te

rescind these orders.

Section 73.51, Requirements for the Physical Protection of Stored Spent Nuclear Fuel

and High-Level Radioactive Waste
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Paragraph (f) would be added as a conforming change to the proposed change to
§ 73.18(j) to reflect the potential for a specific licensed, at-reactor ISFSI to possess enhanced
weapons at both the reactor and the co-located ISFSI. This provision would require ISFSI
licensees employing enhanced weapons to train their security persohnel on the use of sufficient
force, including deadly force. The NRC anticipates that the security organization for a reactor
and a co-Iocat;ad specific licensed ISFS| employing enhanced weépons would use an integrated
security organization @-e=such that the security personnel are considered fungible between
these two facilities). Acéordingly, the NRC considers it appropriate to require both the reactor
and ISFSI security personnel carrying enhanced weapons to be trainea on the same standards
on the use of force, including deadly force. This proposed language is consistent with the
current regulations on training of security personnel on the use of force under § 73.55(k)(3) for
reactor licensees and § 73.46(h)(5) for Category | special nuclear material licensees and

certificate holders.
V. Cumulative Effects of Regulation.

Cumulative Effects of Regulation (CER) consists of the challenges licensees_ may face in

addressing the implementation of new regulatory positions, programs, and requirements. {e-g-
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The goals of the NRC's CER effort were met throughout the development of this supplemental < - ~ -{ Formatted: Indent: First line: 0"

proposed rule. During the development of the 2011 proposed rule, the NRC staff engaged
external stakeholders at a public meeting and by sbliciting public comments on the proposed
rule and draft guidance documents. The public meeting was held at NRC Headquarters on

June 1, 2011, to discuss the proposed implementation plan. A summary of the public meeting is

in ADAMS under Accession No. ML111720007. Additionally, the NRC staff issued several draft

guidance documents for comment in conjunction with the publication of the 2011 proposed rule.
The feedback from this meeting and the public comments on the 2011 proposed rule informed
the NRC staff's recommended schedule for the implementation of the new enhanced weapons
requirements in this supplemental proposed rule.

Consistent with SECY-11-0032, “Consideration of the Cumulative Effects of Regulation
in the Rulemaking Process,” dated March 2, 2011 (ADAMS Accession No. ML110190027), the
NRC requests specific comment on the supplemental proposed rule’s implementation schedule
in light of any existing CER challénges, specifically:

a. Do the supplemental propos.ed rule’s compliance date aﬁd submittal dates provide
sufficient time to implement the new supplemental proposed requirements, including changes to
programs, procedures, and the facility, in light of any ongoing CER challenges?

b. Ifthere are ongoing CER challenges, what do you suggest as a means to address
this situation (e.g., if more time is required to implement the new requirements, what time period
is sufficient)? .

. ¢.  Are there unintended consequences (e.g., does the supplemental proposed rule
create conditions that would be contrary to the supplemental proposed rule's purpose and

objectives)? If so, what are the unintended consequences?
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d. Please comment on the NRC's cost and benefit estimates in the supplemental
proposed rule regulatory analysis (ADAMS Accession No. ML15007A248).

The NRC staff identified one draft guidance document that is affected by the revised
proposed regulations described in this.document and is issuing this revised guidance document
for public comment concurrent with this supplemental proposed rule (see Section XIV,

“Availability of Guidance”).
vi. Regulatory Flexibility Certification.

Under the Regulatory Flexibility Act (5-U.S.C. 605(b)), the NRC certifies that this rule will
not, if promulgated, have a significant economic impact on a substantial number of small
entities. This supplementalkproposed rule affects only the licensing and operation of nuclear
power plants and Category 1 facilities. The companies that own these plants do not fall within
the scope of the definition of "small entities” set forth in the Regulatory Flexibility Act or the size

standards established by the NRC (10 CFR 2.810).
VIi. Regulatory Analysis.

The NRC has prepared a draft regulatory analysis on this proposed regulation. The
analysis examines the costs and benefits of the alternativés considered by the NRC. The draft
regulatory analysis can be found in ADAMS under ML15007A248. The NRC requests public
comment on the draft regulatory é}lalysis. Comments on the draft regulatory analysis may be

submitted to the NRC as indicated under the ADDRESSES caption of this document.
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VIil. Backfitting and Issue Finality.

This supplemental proposed rule contains: (i) broposed provisions which reduce the
regulatory burden associated with the original 2011 proposed rule and the 2013 supplemental
proposed rule, and (ii) additional provisions — not contained in either the original 2011 proposed
rule and the 2013 supplemental proposed rule — which facilitate licensees’ capability to obtain
burden reduction (i.e., proposed sunsetting of the interim designation order and the confirmatory
orders). The provisions of this supplementél proposed rule are effectively voluntary in nature,
and would not impose modifications or additions to existing structures, components, designs, or
existing procedures or organizations if adopted in final form. Accordingly, the provisions of this
supplemental proposed rule, if adopted as a final rule, would not constitute backfitting or
otherwise be inconsistent with any issue finality provision in Part 52, and the consideration of
backﬁtting for the original 2011 proposed rule and the 2013 supplemental proposed rule,
considered together, bounds the backﬁtﬁng ahd issue finality consideration for this supplemental
proposed rule. Therefore, a backfit analysis is not required and has not been completed for

any of the provisions of this supplemental proposed rule.
IX. Plain Writing.

The Plain Writing Act of 2010 (Pub. L. 111-274), requires Federal agencies to write '
documents in a clear, concise, and well-organized manner. The NRC has written this document
to be consistent with the Plain Writing Act as well as the Presidential Memorandum, “Plain
Language in Government Writing,” published June 10, 1998 (63 FR 31883). The NRC requests

comment on the document with respect to the clarity and effectiveness of the language used.
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X. Environmental Assessment and Proposed Finding of No Significant Environmental

Impact.

In the proposed rule published on October 26, 2006, the Commission included an

Environmental Assessment that determined under the National Environmental Policy Act of

1969, as amended, and the Commission's regulations in subpart A of 10 CFR part 51, that the
proposed rule, if adopted, would not be a major Federal action significantly affecting the quality
of the human environment and, therefore, an environmental impact statement is-was not l
required.

In the proposed rule published on February 3, 2011, the determination was that there will

be no significant offsite impact to the public from 'this action. Therefore-the Commission

nature of the changes to the firearms background check and the enhanced provisibns in this
-supplemental proposed rule do not change the assumptions in the 2011 proposed rule.and the
October 2006 environmental assessment. Accordingly, the Commission is not seeking
additional qomment on the environmental assessment. Availaﬁility of the environmental

assessment is provided in Section Xlil, “Availability of Documents,” of this document.

Xl. Paperwork Reduction Act.
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This supplemental proposed rule contains new or amended collections of information
subject to the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq). This proposed rule
has been submitted to the Office of Management and Budget for review and approval of the

information collections.
Type of submission, new or revision: Revision

The title of the information collection: 10 CFR part 73, “Enhanced Weapons, Firearms
Background Checks, and Security Event Notifications” proposed rule, and NRC Form 754,

“Armed Security Personnel Background Check.”
The form number if applicable: NRC Form 754

How often the collection is required or requested: One time for power reactor licensees
and Category | SSNM licensees and certiﬁcate holders applying for combined enhanced
weapéns authority. Initial submissions of NRC Form 754 will be required for all of a licensee's
or certificate holder’s sécurity personnet whose duties require access to covered weaponé;
thereafter, recurring firearms background checks and completion of NRC Form 754 will be
required once every five years. One time for licensees and certificate holders who recsived

confirmatory orders and must update their procedures, instructions, and training materials.

Who will be required or asked fo respond: The supplemental proposed rule would
require only those licensees and certificate holders who apply for Section 161A authorities to

submit information about their security personnel for firearms background checks. Licensees
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and certificate holders that had received confirmatory orders approving Section 161A authority
would be required to update within 60 days after the final rule effective date any procedures, |
instructions, and training material on a one-time basis. The regulated entities that would be
eligible to apply for Section 161A authorities are operating nuclear power reactors located at 61
sites and their co-located at-reactor Independent Spent Fuel Storage Installations (ISFSI), 10
decommissioning power reactor sites, 3 other reactor sites, and 2 fuel cycle facilities authorized
to possess Category | Strategic Special Nuclear Material (SSNM). In addition to those
regulated entities and consistent with the 2011 proposed rule, modified security event
notifications under different sections of 73.71 would also affect 42 research and test reactor
(RTR) sites, 6 Category Il and Ill Special Nuclear Material sites, 7 Independent Spent Fuel

Storage Installation (ISFS!) sites not co-located with a reactor, and 2 hot cell sites.

An estimate of the number of annual responses: 4,085 (2,992 responses for 10 CFR

part 73 requirements and 1,093 responses for NRC Form 754)
The estimated number of annual respondents: 133

An estimate of the total number of hours needed annually to comply with the information
collection requirement or request: 47,906.4 hours (45,399.8 hours for 10 CFR part 73

requirements and 2,506.7 hours for NRC Form 754)

Abstract: The NRC is proposing to amend current security regulations and add new
security requirements pertaining to nuclear power reactors and Category | SSNM facilities for

access to enhanced weapons and firearms background checks. The supplemental proposed
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rule would modify the information collections contained in the Enhanced Weapons, Firearms
Background Checks, and Security Event Notifications rulemaking. First, firearms background
checks would be required for security personnel for only those licensees and certificate holders
who have applied for Section 161A authority (i.e., either stand-alone preembtion au‘thority or
combined enhanced-weapons authority- and preemption authority). As a result, the number of
respondents to new sections 73.18 and 73.19 would be reduced compared to the proposed rule -
published in the Federal Register on February 3, 2011 (76 FR 6199). Second, periodic firearms
background checks would be required at least once every 5 years rather than every 3 years.
Third, applications for Section 161A authority must describe the applicant's purposes and
objectives in requesting the authority. Finally, the supplemental proposed rule would add
requirements for licensees and certificate holders that had received co'nﬁrmatory orders
approving Section 161A authority would be required to update within 60 days after the final rule
effective date any procedures, instructions, and training mate;ial on a one-time basis. These
information collections are needed to enable the NRC to implement the mandate of Section
161A of the Atomic Energy Act (AEA) to verify that security personnel who will have access to
enhanced weapons have been subject to a background check by the Attorney General to verify
that an individual is not prohibited under Federal or State law from possessing or receiving
firearms.

The 2011 proposed rule also included-requirements-that-would modify the security event
notification requirements under different sections of 73.71. This supplemental proposed rule
would not change those proposed modified requiréments, but they are repeated in the
supporting statement for corﬁpleteness. The proposed security event notification requirements
would be used to meet the NRC's strategic mission to immediately communicate threats or

attack information to the Department of Homeland Security (DHS) operations center under the
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National Response Framework. The NRC also has a strategic mission to immediately
communicate threat or attack information to other appropriate NRC licensees and certificate
holders so that they can increase their security posture at their facilities or for their shipments of

. SNEspent nuclear fuel, H-Whigh level waste, or Category | SSNM. This prompt notification

could be vital in increasing another licensees’ ability to defeat poorly-synchronized multiple-site
attacks and in protecting the lives of security and plant personnel (at a second facility) in such
qn-coordinated attacks. Thfs prompt notification could also be vital in increasing the defensive
posture of other government or critiéal infrastructure facilities to defeét poorly-synchronized

multiple-sector attacks.

The U.S. Nuclear Regulatory Commission is seeking public comment on the potential
impact of the information collection(s) contained in this proposed rule and on the following
issues:

1. Is the proposed information collection necessary for the proper performance of A

the functions of the NRC, including whether the infofmation will have practical utility?

2. Is the estimate of the burden of the proposed information collection accurate? '

3. Is there a way to enhance the quality, utility, and clarity of the information to be
collected?

4, How can the burden of the proposed information collectionvon res'pondents be

minimized, including the use of autométed collection techniques or other forms of information
technology? .

A copy of the OMB clearance package and proposed rule is available in ADAMS under
Accession No. ML15035A635 or may be viewed free of charge at the NRC's PDR, One White

Flint ANorth, 11555 Rockville Pike, Room O-1 F21, Rockville, MD 20852. You may obtain
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information and comment submissions related to the OMB clearance package by searching on

http://www.requlations.gov under Docket ID NRC-2011-0018.

You may submit comments on any aspect of these proposed information collection(s),
including suggestions for reducing the burden and on the above issues, by the following
methods:

¢ Federal rulemaking Web Site: Go to hitp://www.regulations.gov and search for

Docket ID NRC-2011-0018.
¢ Mail comments to: FOIA, Privacy, and Informatic-)n Collections Branch, Office of
Information Services, Mail Stop: T-5 F53, U.S. Nuclear Regulatory Commission, Washington,
DC 20555-0001 or to Vlad Dorjets Desk Officer, Office of Information and Regulatory Affairs
(3150-0002 and 3150-0204), NEOB-10202, Office of Management and Budget, Washington,
DC 20503; telephone: 202-395-7315, e-mail: Vladik_Dorjets@omb.eop.gov.
| Submit comments by [INSERT DATE 30 DAYS AFTER PUBLICATION IN THE

FEDERAL REGISTER]. Comments received after this date will be considered if it is practical to

do so, but the NRC staff is able to ensure consideration only for comments received on or

before this date.”

Public Protection Notification

" The NRC may not conduct or sponsor, and a person is not required to respond to, a '

collection of information unless the document requesting or requiring the collection displays a

currently valid OMB control number.

XIl. Criminal Penalties.
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For the purposes of Section 223 of the AEA, the NRC is issuing this supplemental
proposed rule that would amend 10 CFR part 73 under Sections 161b, 161i, or 1610 of the
AEA. Willful violations of the rule would be subject to criminal enforcement. Criminal penalties
as they apply to regulations in 10 CFR part 73 are discussed in § 73.81. Accordingly, §§ 73.18

and 73.19 will not be included in § 73.81(b).
XIil. Voluntary Consensus Standards.

The National Technology Transfer and Advancement Act of 1995 (Pub. L. 104-113),
requires that Federal agencies use technical standards that are developed or adopted by
voluntary consensus standards bodies, unless using such a standard is inéonsistent wiih
applicable law or is otherwise impractical. In this supplemental proposed rule, the NRC is using
standards from applicable firearms standards developed by nationally recognized firearms
organizations or standard setting bodies or from standards developéd by 1) Federal agencies,
such as the U.S. Department of Homeland Security's Federal Law Enforcement Training
VCenter.l the U.S. Department of Energy's National Training Center, and the U.S. Department of
Defense; 2) State law-enforcement training centers; or 3) State Division (or Department) of
Criminal Justice Services (DCJS) Training Academies. The NRC invites comment on the

applicability and use of other standards.
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XIV. Availability of Guidance.

The NRC is issuing revised draft regulatory guide (DG), DG-5020, Revision 1, “Applying
for Enhanced Weapons Authority, Applying for Preémption Authority, and Accomplishing
Firearms Background Checks under 10 CFR Part 73," for the implementation of the proposed
requirements set forth in this supplemental proposed rulemaking. The guidance is available in
ADAMS under Accession No. ML14322A847. In conjunction with the supplemental proposed
rule, the NRC seeks public comment on DG-5020, Revision 1, which may be accessed by
searching on http://www.regulations.gov under Docket ID NRC-2011-OQ15.

In conjunction with the February 2011 proposed rule, the NRC issued for comment a
new draft guide, DG 5020, Revision 0, “Applying for Enhanced Weapons Authority, Applying for
Preemption Authority, and Accomplishing Firearms Background Checks under 10 CFR Part 73"
(76 FR 6086, February 3, 2011). You may also access DG-5020, Revision 0 , supporting
material, and the public comments the NRC received on DG-5020, Revision 0, by searching on

' http://iwww.regulations.gov under Docket ID NRC-2011-0015.

DG-5020, Revision 0, contained detailed guidance on the implementation of the
proposed requirements for applying for enhanced weapons authority, for applying for
preemption authority, and conducting firearms background checks. However, DG-5020,
Revision 0 did not include at-reactor ISFSls under the applicability section; rather, the DG
reserved a section for additional facilities to be addéd by future rulemakings or Commission
orders. The addition of at-reactor ISFSIs to the DG as an eligible class of licensees to apply for
Section 161A authority would not appreciably change the guidance contained in DG-5020,
Revision 0.. Accordingly, the NRC did ﬁot issue a revision to DG-5020, Revision 0, for comment

in conjunction with the January 2013 supplemental proposed rule.
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However, the changes contained in this supplemental proposed rule are substantive
enough to warrant a revision to DG-5020, Revision 0. Accordingly, the NRC staff developed
Revision 1 to DG-5020 to reflect the changes in this supplemental proposed rule and the
previous supplemental proposed rulé which added at-reactor ISFSls,

You may submit comments on DG 50-20, Revision 1, by the following methods:

¢ Federal rulemaking Web site: Go to http://www.regulations.gov and search for

Docket ID NRC-2011-0015. Address questions about NRC dockets to Ca.rol Gallagher;
telephone: 301-287-3422; e-mail: Carol.Gallagher@nrc.qov.

s Mail comments to: Cindy Bladey, Chief, Rules, Announcements, and Directives
Branch (RADB), Office of Administration, Mail Stop: 3WFN-06-44M, U.S. Nuclear Regulatory

Commission, Washington, DC 20555-0001
XV. Availability of Documents.

The documents identified in the following table are available to interested persons

through one or more of the following methods, as indicated.

Document ADAMS Accession No. / Web link /
. Federal Register Citation

Firearms Guidelines 74 FR 46800; September 11, 2009
Firearms Guidelines, Revision 1 79 FR 36100; June 25, 2014
Environmental Assessment ML061920093
(October 2006 proposed rule) )
Regulatory Analysis ML061380803
Regulatory Analysis—appendices ML061380796
(October 2006 proposed rule) ML061440013
Information Collection Analysis ML092640277
NRC Form 754, “Armed Security Personnel ML092650459
Firearms Background Check” '
Commission; SECY-08-0050, “Firearms ML072920478
Guidelines Implementing Section 161A of the, ‘
Atomic Energy Act of 1954 and Associated Policy
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Issues” (April 17, 2008)

Commission: SECY-08-0050A, “Firearms
Guidelines Implementing Section 161A of the
Atomic Energy Act of 1954 and Associated Policy
Issues - Supplemental Information” (July 8, 2008)

ML081910207

Commission: SRM-SECY-08-0050/0050A,
“Firearms Guidelines Implementing Section 161A
of the Atomic Energy Act of 1954 and Associated
Policy Issues” (August 15, 2008)

ML082280364

Letter Opinion from Bureau of Alcohol, Tobacco,
Firearms, and Explosives' Office of Enforcement
on the Transfer of Enhanced Weapons
(January 5, 2009)

ML020080191

Proposed Enhanced Weapons, Firearms
Background Checks, and Security Event
Notifications Rule (February 3, 2011)

ML103410132

DG-5020, Revision 0, “Applying for Enhanced
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms
Background Checks under 10 CFR Part 73"
(February 3, 2011)

ML100321956

DG-5020, Revision 1, “Applying for Enhanced
Weapons Authority, Applying for Preemption
Authority, and Accomplishing Firearms
Background Checks under 10 CFR Part 73"

ML14322A847

Commission: SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended"

(February 17, 2012) :

ML113130015

Commission: SRM-SECY-12-0027, “Preemption
Authority Pursuant to Section 161A, ‘Use of
Firearms by Security Personnel,’ of the Atomic
Energy Act of 1954, as Amended” (May 3, 2012)

ML12124A377

Commission: SECY-12-0125, “Interim Actions to
Execute Commission Preemption Authority Under
Section 161A of the Atomic Energy Act of 1854, as
Amended” (September 20, 2012)

ML12164A839

Commission: SRM-SECY-12-0125, “Interim
Actions to Execute Commission Preemption
Authority Under Section 161A of the Atomic
Energy Act of 1954, as Amended”

ML12326A653

(November 21, 2012)

NUREG/BR-0058, “Regulatory Analysis Guidelines
of the U.S. Nuclear Regulatory Commission,”
Revision 4 (September 30, 2004)

ML042820192
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Throughout the development of this rule, the NRC staff may post documents related to
this rule, including public comments, on the Federal rulemaking Web site at

http://www,requlations.gov under Docket ID NRC-2011-0018 and NRC-2011-0015. The Federal

rulemaking Web site allows you to receive alerts when changes or additions occur in a docket

- folder. To subscribe: 1) Navigate to the docket folder (NRC-2011-0018 and NRC-2011-0015);

2) click the “Sign up for E-mail Alerts” link; and 3) enter your e-mail address and select how

frequently you would like to receive e-mails (daily, weekly, or monthty).
List of Subjects in 10 CFR Part 73

Criminal penalties, Export, Hazardous materials transportation, Import, Nuclear
materials, Nuclear power plants and reactors, Reporting and recordkeeping requirements,
Security measures.

For the reasons set out in the preamble and under the authority of the AEA, as
amended; the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 552 and 553; the

NRC is proposing to adopt the following amendments to 10 CFR part 73.
PART 73-—PHYSICAL PROTECTION OF PLANTS AND MATERIALS

1. The authority citation for part 73 continues to read as follows:

Authority: Atomic Energy Act secs. 53, 147, 161, 223, 234, 1701 (42 U.S.C. 2073,
2167, 2169, 2201, 2282, 2297f, 2210(e)); Energy Reorganization Act sec. 201, 204 (42 U.8.C.
5841, 5844); Government Paperwork Elimination Act sec. 1704, 112 Stat.- 2750 (44 U.S.C. 3504

note); Energy Policy Act of 2005, Pub. L. 109-58, 119 Stat. 594 (2005).
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Section 73.1 also issued under Nuclear Waste Policy Act secs. 135, 141 (42 U.S.C.
10155, 10161).
Section 73.37(b)(2) also issued under sec. 301, Pub. L. 96-295, 94 Stat. 789 (42 U.S.C.

5841 note).

2. In § 73.2, paragraph (a), as proposed to be added February 3, 2011 (76 FR 6232),
revise the definitions for “Combined enhanced weapons authority and preemption authority,”
“Covered weapon,” “Enhanced weapon,” and “Stand-alone preemption authorify," in

alphabetical order; and remove the definition for “Standard weapon” to read as follows:

§ 73.2 Definitions.

@) - K -

Combined enhanced weapons authority and preemption authority means the authority
granted to the Commission, at 42 U.S.C. 2201a, to authorize licensees or certificate ho_lders, or
the designated security personnel of the licensée or certificate hblder, to iransfer, receive,
possess, transpér’(, import, and use one or more qategories of enhaneeeLcovéred weapons,
notwithstanding any State, local, or cedain Federal ﬂrearrﬁs laws, including regulations, that
prohibit or réstrict such conduct.

Covered Weapon means any handgun, rifle;, shotgun-, short-barreled 'shptgun;
short-barreled rifle, semi-automatic assault weapon, machine gun, ammunition for any of sucﬁ

weapons, or large capacity ammunition feeding device, as specified under 42 U.S.C. 2201a(b), -
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thét are otherwise prohibited or restricted by State, local, or certain Federal firearms laws,
including regulations.

Enhanced weapon means any short-barreled shotgun, short-barreled rifle, or machine
gun. Enhanced weapons do not include destructive devices as specified under 18 U.S.C.
921(a)(4).

Stand-alone preemption authority means the authority granted to the Commission, at
42 U.S.C. 22014, to authorize licensees or certificate holders, or the designated security
personnel of a licensee or certificate holder, to transfer, receive, possess, transport, import, and

use one or more categories of covered weapons other than enhanced weapons,

notwithstanding any State, local, or certain Federal firearms laws, including regulations, that

prohibit or restrict such conduct.

* * * * *

3. In§73.18, as propoéed to be added February 3, 2011 (76 FR 6233), revise
paragraphs (d), (e), (f)2)(ii), (), (n)}(2), (n)(3), and (n){4); and add paragraph (s) to read as

follows:

§ 73.18 Authorization for use of enhanced weapons and preemption of firearms laws.

* * * * *

(d) Application process for stand-alone preemption authority. (1) Only licensees and

certificate holders included within.the classes of facilities, radioactive material, and other
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property listed in paragraph (c)(1) of this section may apply to the NRC for stand-élone
preemption authority. |

(2) Licensees and certificate holders who desire to apply for stand-alone preemption
authority must submit an application to the NRC using the procedures specified in this section.

(3) The contents of the application must include the following information_:

(i) A statement indicating that the licensee or certificate holder is applying for
stand-alone preemption authority under 42 U.S.C. 2201a;

(i) The Commission-designated facility, radioactive material, or other property to be
protected by the licensee’s or certiﬁca_te holder's security personnel using the coveréd weapons;

(iii) A description gf the licensee’s or certificate holder’s purposes and objectives in
requesting stand-alone preemption authority. This description must include whether these
covered weapons are currently employed as part of the licensee’s or certificate holder's existing
protective strategy; or whether these covered weapons will be used in a revised protective
strategy; and

(iv) A description of the licensee’s or certificate holder’s Firearms BacikgroLmd Cﬁeck
Plan required by § 73.19 of this part.

(4) Licensees and cértiﬁc;ate holders must supplement their application for stand-alone
preemption authority with the following additional information:

(i) A confirmation that a sufficient number of security personnel have completed a
satisfactory fireamns background check to meet the licensee's or certificate holder's applicable
security-personnel minimum staffing and fatigue requirements; |

(ii) A confirmation that the necessary training modules and notification procedures have

been developed under their Firearms Background Check Plan; and
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(iii) A confirmation that all security personnel whose official duties réquire access to
covered weapons have been trair_1ed on these modules and notification procedures.

(5) The licensee or certificate holder must submit both the application and the
supplementary information to the NRC in writing, under oath or affirmation, and in accordance
with § 73.4 of this part.

(6) Upon the effective date of the NRC's approval of its application for stand-alone
preemption authority, the licensee or certificate holder must only assign security personnel who
have completed a satisfactory firearms background éheck to duties requiring access to any
covered weapons. -

(e) Application process for combined enhanced-weapons authority and preemption
authority. (1) Only licensees and certificate holders included within the classes of facilities,
radioactive material, and other property listed in paragraph (c)(2) of this section may apply to
the NRC fqr combined enhanced-weapons authority and preemption authority.

(2) Licensees and certificate holders who desire to apply for corﬁbined
enhanced-weapons authoriiy and preemption authority must submit an application to the NRC
using the procedures specified in this section.

(3) The contents of the application must include the following information:

(i) A statement indicating that the licensee or certificate holder is applying for combined
enhanced-weapons authority and preemption authority under 42 U.S.C. 2201a.

(if) The Commission-designated facility, radioactive material, or other ;:;roperty to be
protected by the licensee’s or certificate holder's security personnel using the' enhanced
weapons.

' '(iii) A description of the licensee’s or certificate holder’s purposes and objectives in

requesting combined enhanced-weapons authority and preemption authority. This must include
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whether these erhanced-covered weapons are currently employed as part of the licensee’s or
certificate holder’s existing protective strategy; or whether these énhaneed—covered weapons
will be used in a revised protective strategy.

(iv) A description of the licensee’s or certificate holder's Firearms Background Check
Plan required by § 73.19 of this part.

(v} if the NRC has previously approved the licensee’s or certificate holder's appli_cation
for stand-alone preemption authority, under either paragraph (d) of this section or under a
Commission Order issued before [EFFECTIVE DATE OF FINAL RULE], then the licensee or .
certificate holder must include the effective date of the NRC’s approval of preemption authority
in their application for combined enhanced-weapons authority and preemption authority.

(4) The licensee or certificate holder must include with their application the additional
technical information required by paragraph (f) of this section. 4

(5) Licensees and certificate holders must supplement their application with the following
additional information:

(i).A confirmation that a sufficient number of security personnel have completed a
satisfactory firearms background check to meet the licensee's or certificate holder's applicable -
security-personnel minimum staffing and fatigue requirements;

(i) A confirmation that the necessary training modules and notification procedures have
been developed under their Firearms Background Check Plan; and

(iii) A confirmation that all security personnel whose official duties require access to
covered weapons have been trained on these modules and notification procedures.

(iv) Exceptions:

(A) Licensees and certificate holders who were previously approved by the NRC for

preemption authority under paragraph (d) of this section are not required to submit the
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supplemental information of this paragraph (as a component of their application for combined
enhanced weapons authority and preemption authority).

- (B) Licensees and certificate holders who were previously approved by the NRC for
. preempﬁon authoﬁty pﬁrsuant to a2 Commission Order issued before [IEFFECTIVE DATE OF
FINAL RULE], are not réquired to submit the supplemental information of this paragraph (as a
component of their application for combined enhanced weapons authority and preemption
authority).

(8) The licensee or certificate holder must submit théir application in accordance with the
applicable license amendment or certificate of compliénce amendment provisions specified in
§§ 50.90, 70.34, 72.56, or 76.45 of this chapter. The licensee or certificate holder must submit
both the application and the suppleméntary information to the NRC in writing and under oath or
affirmation. »

(7) If a licensee or certificate holder wishes to use a different type or caliber of
enhanced weapons or obtain a different quantity of enhanced weapons from that previously
approved by the Comrhission under this séction, then the licensee or certificate holder must
submit a new application to the NRC in accordance with paragraph (e) of this section (to
address these different weapons or different quantities of weapons).

(8) Upon the effective date of the NRC’s approvalr of its application for combined
enhanced weapons authority and preemption authority, the licensee or certificate holder must
only assign security personnel who have completed a satisfactory firearms background check to

perform duties requiring access to any covered weapons.

(f) * * *
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(iii) The licensee or certificate holder must address in tﬁe safeguards contingency plan
how the enhanced weapons will be employed by the security. pérsonnel in implementing the
protective strategy, including tactical approaches and maneuvers; and

(i) Use of enhanced weapons.  Requirements regarding the general use of enhanced
weapons by licensee or certificate holder security personnel, in the performance of their official

duties, are contained in §§ 73.46, 73.51, and 73.55 and in appendices B, C, and H of this part,

as applicable.
* ‘* * * *
(n) * * *

(2) Security personnel transporting enhanced weapons to or from a licensee's or
certificate holder's facility following the completion of, or in preparation for, the duty of escorting
shipments of radioactive material or other property that is being transported to or from the
licensee's or certiﬁcafe holder's facility must ensure that these weapons are rendered safe and
ilocked in a secure container during transport. Security personnel may transport unloaded
weapons and ammunition in the same locked secure container.

(3) Security personnel using enhanced weapons to protect .ship'r'nents of radioactive
material or other property that are Abeing transported to or from the Iicens_ee‘s or certificate
holder's facility must ensure that these weaponé are maintained in a state of loaded readiness
and available for immediate use, except when otherwise prohibited by 18 U.S.C. 922(q).

(4) Security personnel transporting enhanced weapons to or from the I‘icensee's or

certificate holder's facility must comply with the requirements of § 73.19 of this part.

* * * * *
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(s) Sunsetting of orders. For licensees who received an NRC order approving an
application for stand-alone preemption authority or combined preempti;)n authority and
enhanced weapons authority prior to [EFFECTIVE bATE OF FINAL RULE]. the following
provisions apply. .

(1) The NRC's approval via a éonﬁrmatory order of preemption authority or enhanced
weapons authority under Section 161A for a licensee reméins valid and lic'enseesi or certificate
holders would not need to reapply for this authority.

(2) Licensees issued such orders must comply with the requirements of this section.
Accordingly, the requirements of such orders are superseded in their entirety by the
requirements of this section.

(3) Licensees issued such orders must update any procedures, instructions, and training
material, developed in response to the orders, to reflect the transition from requirements under
the order to the requirements of this section. Licensees muth 'complete these transition actions
by [DATE 60 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

(4) Licensees issued such orders must notify the NRC in writing, in accordance with
§ 73.4 of this part, of the completion of these transition actions. Licensees must complete this

notification by [DATE 70 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].

4.1n § 73.19, as proposed to be added February 3, 2011 (76 FR 6237), revise
paragraph (b); remove and reserve paragraph (c); revise paragraphs (f), (@), (h), (). (p)(1), and

(p)(5); and add paragraph (r) to read as follows:

§ 73.19 Firearms background checks for armed security personnel.

* * * * *
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(b) General Requirements. (1) Licensees and certificate holders who have applied to
the NRC under § 73.18 of this part for stand-alone preemption authority or for combined
enhanced weapons authority and preemption.autho'rity must comply with the provisions of this
section. Such licensees and certificate holders must establish a Firearms Background Check
Plan. Licensees and certificate holders must establish this plan as part of their overall NRC-
approved Training and Qualification plan for security personnel wh'ose official duties require
access to covered weapons.

(2) For the purposes of § 73.18 of this part and this section only, the term security
personné/ whose official duties require access to covered weapons includes, but is not limited
to, the following groups of individuals: .

(i) Security officers using covered weapons to protect a Commission-designated facility,
radioactive material, or other property;

(i) Security officers undergoing firearms training on covered’weapons;

(iii) Firearms-training instructors conducting training on covered weapons;

(iv) Armorers conducting maintenance, repair, and testing of covered weapons;

(v) Individuals with access to armories and weapo.ns storage lockers containing covered
weapons;

(vi) Individuals issuing covered weapons from armories to security personnel and
checking in such weapons;

(vii) Individuals conducting inventories of enhanced weapons;.

(viii) Individuals removing enhanced weapons from the site for repair, training, and

escort-duty purposes, and
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(ix) Individuals whose duties require access to covered weapons, whether the individuals
are employed directly by the licensee or certificate holder or they are employed by a security ‘
contractor who provides security services to the licensee or certificate.holder.

(3) The objectives of é Firearms Background Check Plan must include:

(i) Completing firearms background checks for all security personnel whose official
duties require access to covered weapons;

(ii) Defining the processAfor completing initial, periodic, and break-in-service firearms
background checks;

(iii) Defining the training objectives and modules for security personnel who are subject
to firearms background checks;

(iv) Completing the initial and periodic training for security personnel whose official
duties require access to covered weapons;

(v) Maintaining records of completed firearms background checks, »required train‘ing, and
any supporting documents;

(vi) Maintainiﬁg records of a decision to remove security personnel from duties requiring
access to covered weapons, due to the discovery or occurrence of a disqualifying status
condition or disqualifying event; and

(vii) Developing and impleménting procedures for notifying the NRC of the removal of
security personnel from access to covered weapons, due to the discovery or occurrence of a
disqualifying status condition or disqualifying event.

(4) Licensees and certificate hokjers who have applied to the NRC for stand-alone
preemption authority or for combined enhanced weapons authority and preemption authority
under § 73.18 of this part must ensure thét a satisfactory ﬁrearms background check has been

completed for all security personnel whose official duties require access to covered weapons.

50




(5) Only licensees and certificate holders who have applied for Section 161A authority
under § 73.18 of this part may éonduct firearms baékground checks.

(6) The licensee or certificate holder must commence firearms background checks only

“after receiving nptiﬂcation from the NRC that the agency has accepted for review their
application for stand-alone preemption authority or for combined enhanced weapons authority
and pi'eemption authority.

(7) Applicability of firearms background checks to applicants for a license or certificate of
compliance:

0] Applicénts for a Iicense or a certificate of compliance who have also submitted an
application for Section 161A authority must only commence firearms background checks after:

(A) The NRC has issued their license or certificate of compliaﬁce; and

(B) The NRC has accepted their application for stand-alone preémption authority or for
combined e.nhanced weapons authority and preemption authorfty for review.

(if) Subsequent to [EFFECTIVE DATE _OF FINAL RULE], applicants for a license or a
certificate of compliance who have also applied for Section 161A authority and been issued their
license or certificate of compliance must ensure a satisfactory firearms background check (as
defined in § 73.2 of this part) has been completed for all security personnel who require access
to covered weapons, before the licensee's or certificate holder's initial receipt of any source

material, special nuclear material, or radioactive material specified under the license or

certificate of compliance. (as+equiring-protestion-under-a-security-program)-

- - -. Commenited [JCM1]: JMB: There was no number 8.
Please re'nhﬁmb_er this section accordingly and make any -
necessary changes 10 other portions of the FRN.

background check (as defined in § 73.2 of this part): ' RS
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(i)The licensee or certificate holder must remove, without delay, from duties requiring
access té enhaneed-covered weapons, any security personnel who receive a “denied NICS
response;”

(ii)The licensee or certificate holder must remove, without delay, from duties requiring
access to enhanced weapons, any security personnel who receive a "delaye_d NICS response;”
and

(ifi) If the security personnel to be removed is on duty at the time of removal, then the
licensee and certificate hdlder must reconstitute the vacated position within the timeframe
specified in their NRC-approved physical security plan.

(10) Subsequent to the licensee’s or certificate holder’s receipt of notification that the
NRC has approved their application for either stand-alone preemption authority or for combined
enhanced weapons authority and preemption authority:

(i) The licensee or certificate holder must complete a satisfactory firearms background
check on security personnel, before assigniﬁg that individual to any duties that require access to
covered weapons;

(i) The licensee or certificate holder may return to duties that require access to covered
weapons any security personnel who has previously received an adverse firearms background
check, if the individual sﬁbsequently_ completes a satisfactory firearms background ¢heck or
successfully appeals an adverse firearms background check; and

(iii} During the pendency of an individual’s appeal to the Federal Bureau of Investigation
(FBI) of an adverse firearms background check, the licensee or certificate holder must not
assign such security personnel to duties that require access to covered weapons.

(11) Accomplishment of periodic firearms background checks.
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" (i) The licensee or certificate holder must complete a periodic firearms background
check for security personnel whose duties require access to covered weapons. A satisfactory
periodic firearms background check must be completed within 5 calendar years of the-menth-of

ar-initiah-or-the-mostrecent firearms-baskground-check-whicheverislater most recent

satisfactory fireams background check.

(ii) Licensees and certificate holders who had conducted firearms béckground checks
pursuant to a confirmatory order issued by the NRC before [EFFECTIVE DATE OF FINAL
RULE], must complete a periodic firearms background check for security personngl whose
duties continue to require access to covered weapons. A satisfactory periodic firearms
background check must be completed within 5 calendar years of the most recent satisféctogz

- firearms background check.month-ofandinitial-orthe-meostrecentfirearms-background-check
nplish F‘ ki islater.

(iii) The licensee or certificate holder must complete the periodic firearms background

check within the allowance period specified in paragraph (fe) of this section.

(12) Accomplishment of break-in-service firearms background checks.

(i) The licensee or certificate holder must complete a new satisfactory firearms
background check; if the security personnel has had a break-in-service with their employing
licensee, certificate holder, or their security contractor which is for a duration of greater than one
week; or

(i) The licensee or certificate holder must complete a new satisfactory firearms
background check; if the security personnel has transferred from a different Iicensée or'
certificate holder.

(i) A break-in-service means the security personnel's cessation of employment with the

licensee, certificate holder, or their security cohtractore1 and notwithstanding that the previous
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licensee or certificate holder completed a satisfactory firearms background check on the
individual vs)ithin the last 5 years.

(iv) Exceptions:

(A) For the purposes of this section, a break-in-service does not include a security
personnel’s temporary active duty with the US military reserves or National Guard.

(B) The licensees or certificate holders, in lieu of completing a new satisfactory firearms
background check, may instead verify via an industry-wide information-sharing database that
the security personnel has completed a satisfactory firearms background check within the
previous 12 months. Provided that this previous firearms background check included a duty
station location in the State or Territory where the licensee or certificate holder (who would
otherwise be accomplishing the firearms background check) is located or the activity is solely
occurring.

(13) If subsequent to the NRC's approval of an application for Section 161A authority
under § 73.18 of this part, a change occurs in the licensee, certificate holder, ownership of a
facility, radioactive material, or other property, or a security contractor that provides security
services 1o the licensee or certificate holder, then the licensee or certificate holder is not
required to conduct a break-in-service firearms background check required by this section for
the security personnel whose duﬁes require access to covered weapons.

(14) With regard to accomplishing the requirements for other background (e.g., criminal
history records) checks or personnel security investigations under the NRC's access
authorization or personal security clearance program requirements of this chapter, the licensee
or certificate holder may not substitute a satisfactory firearms background check in lieu of

completing these other required background checks or security investigations.
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(15) If a licensee or certificate holder has completed initial satisfactory firearms
béckground checks pursuant to a Commission order issued before [EFFECTIVE DATE OF
FINAL RULE]; then the licensee or certificate holder is not required to conduct a new initial
firearms background check for its currént secu.rity personnel. However, the licensee or
certificate holder must conduct initial firearms backgrc;und checks on new security personnel
and periodic énd break-in-service firearms background checks on current security personnel in
accordance with the provisions of this section.

(16) A licensee or certificate holder who withdraws their application.for Section 161A
authority, or whose application was disapproved by the NRC, must discontinue conducting '
firearms background checks.

(17) A licensee or certificate holder whose authority under Section 161A has been .
rescinded or was revoked by the NRC must discontinue conducting firearms baékground
checks.

* * * * *

(c) [RESERVED]

* * * * *

(f) Periodic firearms background checks. (1) Licensees and certificate holders must
complete a satisfactory periodic firearms background check at least once every 5 calendar
years for security personnel whose continuing duties require access.to covered weapons.

(2) Licensees and certificate holders must complete a periodic firearms background
check withiri the same calendar month as the initial, or most recent, firearms background check;
with an allowance period to midnight ¢-e-23:60-Hecal-time}-of the last day of the calendar month

of expiration.

55




(3) Licensees and certificate holders may continue the security personnel’s duties
requiring access to covered weapons pending the satisfactory completion of a periodic firearms
background check. However, licensees and certificate holders must remove security personnel
from duties requiring access to covered weapons; if the satisfactory completion of a periodic
firearms background check does not oceur before the expiration of the allowance period.

(g) Notification of removal. (1) Licensees and certificate holders must notify the NRC
Headquarters Operations Center by telephone within 72 hours after removing security
personnel from duties requiring access to covered weapons, due to the discovery of any
disqualifying status condition or the occurrence of .any disqualifying event. Licensees and
' certificate holders must contact the NRC Headquarters Operations Center at the phone
numbers specified in table 1 of appendix A of this part.

. (2) Exception. The reguirementto-notify the NRC by telephone-is-notapplicablelicensee

or certificate holder is not required to notify the NRC by telephone; if the licensee’s or certificate

holder’s security management was notified by the affected security personnel within 72 hours of
the occurrence of any disqualifying status condition or disqualifying event.

(h) Security pefsonnel responsibilities.

(1) Security personnel assigned to duties requiring access to covered weapons must
hotify their employing licensee's or certificate holder's security management within 72 hours of -
ecourrence-of the-existence of the identification or occurrence of any Federal o'r':_St'a'te
disqualifying status condition or upon-the-occurrence-ofany-disqualifying-eventsevent that

changes 10 each area in the FRN that this language occurs.

would prohibit them from possessing, receiving, or using firearms orf ammunition, | - ‘Lthj;nentéd [ICM2]; JMB; Please make corresponding

(2) This notification requirement is applicable to all security personnel assigned duties

requiring access to covered weapons, irrespective of whether they are directly employed by the
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Iicenseerr certificate holder or employed by a contractor providing security services to the
licensee or certificate holder.

(i) Training for security personnel subject to ﬁrea}ms background checks.

(1) Licensees and certificate Holders must include within their Firearms Background
Check Plan the development and accomplishment of training modules for security personnel
assigned official duties requiring access to covered weapons.

(2) The training modules must include information on the following topics:

0} Fedéral disqualifying status conditions or disqualifying events specified in18 U.S.C.
922(9) and (n), and the ATF's implementing regulations in 27 CFR part 478 (including any
applicable definitions) identifying categories of persons who are prohibited from possessing,
receiving, or using any firearms or ammunition;

(i) Any applicable State disqualifying status co‘nditions or disqualifying events;

(iii) The continuing responsibility of security personnel subject to a firearms background
check to promptly and voluntarily notify their employing licensee or certificate holder of the
occurren.ce of any disqualifying status condition or disqualifying event; and

(iv) The process for appealing to the FBI a “dénied” or “delayed” NICS response.

-(3) Licensees and certificate holders must conduct periodic refresher training on these
modules at an annual frequency for security personnel assigned official duties requiring access
to covered weapons. ‘

(p) Appeals and resolution of erroneous system information.

(1) The licensee or certificate holder may not assign security personnel, who have
receive a "denied” or a “delayed” NICS response, to duties requiring access to covered
weapons: '

(i) During the pendency of an appeal of a “denied” NICS response; or
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(il) During the pendency of providing and evaluating any necessary additional
information to the FBI to resolve a “delayed” NICS response. |

(5) Challenges of the accuracy and correctnéss of records. (i) If the individual wishes to
challenge the accuracy of the record upon which the “denied” or “delayed” response is based, or
if the individual wishes to assert that his or her rights to possess or receive a firearm have been
restored by lawful process, he or she must first contact the FBI at the addresé stated in
paragraph (p)(4)(i) of thié section.

(i} The individual must file any appeal of a “denied” response or file a request to resolve
a "delayed” response within 45 calendar days ef-the-date-the-NRC-forwards the results-of the -
firearms-background-check-te-the licensee-or-certificate-holderafter the date the licensee or

certificate holder notifies the individual of the adverse response.

(iii) The individual appealing a "denied” response or resolving a “delayed” response is
responsible for providing the FBI any additional information the FBI requires to resolve the
adverse response. These individuals must supply this information to the FBI within 45 calendar
days after the FBl's response is issued.

(iv) The individual may request extensions of the time to supply the additional
information requested by the FBI in support of a timely appeal or resolution request. These
extension requests must be made to the licensee or certificate holder. The licensee or
certificate holder may grant an extension request for good cause, as determined by the licensee
or certificate holder.

(v) Tﬁe individual's appeal or request submitted to the FBI must include appropriate

documentation or record(s) establishing the legal and/or factual basis for the challenge. Any
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record or document of a court or other g>0\)ernment entity or official furnished in support of an
appeal must be certified by the court or other govern;ﬁent entity or official as a true copy.

(vi) The individual may supplement their initial appeal or request, subsequent to the
45-day filing deadline, with additional information as it becomes available, for example, where
obtaining a true copy of a court transcript may take longer than 45 days. The individual should
note in their appeal or request any information or>records that are being obtained, but are not

yet available.

* w* * * *

§

(r) Sunsetting of orders. For licensees who received an NRC order designating them as
part of an interim class of facilities eligible to apply for Section 161A authority prior to
[EFFECTIVE DATE OF FINAL RULE], the following provisions apply regarding the sunsetting
of these designation orders.

(1) Licensees issued such orders are no longer considered part of an interim class of
facilities eligible to apply for Section 161A authority, but instead are encompassed within the
Commission-designated classes of facilities, activities, and other property specified in § 73.18(c)
of this part.

(2) Licensees issued such orders must comply with the requirements of this section, in
lieu of complying with the firearms background check requirements of those orders.
Accordingly, the requirements of those orders are superseded in their entirety by the
requirements of this section.

(3) Licensees issued such orders must updateAany procedures, instructions, and training
material; they have developed in response to the orders, to reflect the transition from
requirements under the order to the requirements of this section. Licensees must complete

these transition actions by [DATE 60 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].
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(4) Licensees issued such orders must notify the NRC in writing, in accordance with
§ 73.4 of this part, of the completion of these transition actions. Licensees must complete this

notification by [DATE 70 DAYS AFTER THE EFFECTIVE DATE OF FINAL RULE].
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5.. In § 73.51, add paragraph (f) to read as follows:

§ 73.51 Requirements for the physical protection of stored spent nuclear fuel and
high-level radioactive waste.

(f) Response requirements. For licensees employing enhanseetcove(ed weapons as
part of their protective stratégy, the licensee must train each armed member of the security
organization using erhansed-covered weapons to prevent or impede attémpted acts of
radiological sabotage by using force sufficient to counter the force directed at that armed”

member, including the use of deadly force as authorized by applicable State or Federal law.

Dated at Rockville, Maryland, this day of

For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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5. In § 73.51, add paragraph (f) to read as follows:

§ 73.51 Requirements for the physical protection of stored spent nuclear fuel and

high-level

* *

radioactive waste.

* * *

.

(f) Response requirements. For licensees employing enhanced weapons as part of their

protective strategy, the licensee must train each armed member of the security organization

using enhanced weapons to prevent or impede attempted acts of radiological sabotage by using

force sufficient to counter the force directed at that armed member, including the use of deadly

force as authorized by applicable State or Federal law.

Dated at Rockville, Maryland, this
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