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CORPORATE DI SCLOSURE STATEMENT
Pursuant to Fed. R App. P. 26.1 and D.C. Cr. Rule 26.1,
Amicus Curiae Sierra Club states that it is a nonprofit
cor porati on whose general nature and purpose i s environnental
advocacy. Sierra Club has no parent conpany, no publicly-
traded conpany has a 10% or greater ownership interest in

Sierra Club, and Sierra Club is not traded for profit.
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| DENTI TY OF AM CUS AND I TS I NTEREST IN THI S CASE

The Sierra Cub is the nation's |argest grassroots
envi ronnmental organi zation with over 600,000 nenbers. The
Sierra Cub supports sustainable energy alternatives
(renewabl e energy and energy efficiency) that do not harmthe
environment. The Sierra C ub opposes nuclear power because
its fuel cycle fromuraniummning to spent radioactive fuel
poses grave dangers to the environnent. In addition, reliance
on nuclear power unjustifiably delays the beneficial
transition to clean and renewabl e energy sources.

The Sierra Cub submtted comments during the scoping
process related to the Continued Storage Rul e and the Generic
Environnental |npact Statenent (CGEIS) at issue in this case,
submitted coments on the draft CGEIS, and Sierra C ub nenbers
attended public hearings regarding these issues. So the
Sierra Club has a direct interest in the issues in this case.

The attorney signing this Brief authored the Brief in
whol e. No person or entity, other than the Sierra C ub, has
contributed noney that was intended to fund the preparation

or submnission of this Brief.

Vi
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STATEMENT OF THE | SSUE PRESENTED FOR REVI EW
| . THE GENERI C ENVI RONMENTAL | MPACT STATEMENT IN THI S CASE
VI OLATED THE NATI ONAL ENVI RONMVENTAL POLI CY ACT BY FAILING TO
EVALUATE THE ALTERNATI VE OF DI SCONTI NUI NG THE LI CENSI NG OF
ANY NEW NUCLEAR REACTOR AND DECOWM SSI ONI NG ALL EXI STI NG
REACTORS.
ARGUVMENT

| . THE GENERI C ENVI RONMENTAL | MPACT STATEMENT IN TH S CASE
VI OLATED THE NATI ONAL ENVI RONMVENTAL POLI CY ACT BY FAILING TO
EVALUATE THE ALTERNATI VE OF DI SCONTI NUI NG THE LI CENSI NG OF
ANY NEW NUCLEAR REACTOR AND DECOWM SSI ONI NG ALL EXI STI NG
REACTORS.
1. Backgr ound

The Continued Storage of Spent Fuel Rule (Continued
Storage Rule) and the acconpanying Generic Environnental
| npact Statenent (GEIS) are a replacenent for the NRC s
previ ous Waste Confidence Decision and Rule. The Wiste

Confi dence Deci sion and Rul e have their genesis in a federal

court decision in 1979, Mnnesota v. NRC, 602 F.2d 412 (D.C

Cir. 1979). That case arose fromrequests by reactor |icensees
for license anmendnents to permt expansion of on-site spent
fuel storage capacity. In evaluating these |icense anendnent
requests, the NRC failed to consider the inplications arising
from the possibility that a permanent repository for the
radi oacti ve waste m ght never be found and thus, the reactor
sites would becone permanent storage facilities. The court
hel d, therefore, that the NRC nust “consider the safety and

environnmental inplications of indefinite storage on-site
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after deconmi ssioning of the reactor.” |d. at 415. In order
to conply with the Mnnesota case, the NRC pronulgated its
Wast e Confidence Decision and Rule in 1984. The subsequent
hi story of the Waste Confidence Decision and Rule is recited

in New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012).

The inportant point to be understood is that the Waste
Confi dence Decision and Rule were an integral part of the
licensing process for nuclear reactors. Likewse, the
Continued Storage Rule is also an integral part of the
| icensing process for nuclear reactors.

The NRC i ssued an anended Waste Confi dence Deci sion and
Rul e in 2010. That Decision and Rule were challenged in this

Court. The result was this Court’s decision in New York v.

NRC, 681 F.3d 471 (D.C. Cr. 2012), remanding the Decision
and Rule to the NRC. As a result, the NRC decided to prepare
a GEI S and a new rule. Those actions are under reviewin this
case.
2. The Requirenents of NEPA

The National Environnmental Policy Act (NEPA) is the
basis for the GEIS in this case. NEPA “declares a broad
national conmtment to protecting and pronoting environnent al

quality.” Robertson v. Methow Valley Citizens Council, 490

U S 332, 348, 109 S. . 1835 (1989). NEPA has in fact becone
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the *“basic national charter for protection of the
environnent.” 40 C.F.R § 1500. 1.

In order to conply with NEPA an agency nmust take a “hard
| ook” at the environnmental inpacts of a project before acting.

Sierra CQub v. Kinbell, 623 F. 3d 549 (8th Gir. 2010). An agency

takes a hard look when it “obtains opinions from experts
outside the agency, gives careful scientific scrutiny, and
responds to all legitimate concerns that are raised.” Marsh

v. Oregon Natural Resources Council, 490 U S. 360, 377, 109

S.Ct. 1851 (1989). But the agency cannot take a hard | ook and

then “ignore what it saw.” Audubon Soc. of Cent. Arkansas v.

Dai |l ey, 977 F.2d 428, 436 (8th Cir. 1992).

An EI'S nust discuss reasonable alternatives “to the
proposed action.” 42 U S.C 8§ 4332(2)(Q)(iii). The
alternatives analysis is the “heart of the environnental
i npact statenent.” 40 C F. R 8§ 1502.14. NEPA demands that the
agency “rigorously explore and objectively evaluate all
reasonabl e alternatives” so the agency can “sharply define
t he i ssues and provide a clear basis for choice anong options
by the decision naker and the public.” 40 C.F.R § 1502. 14.
The “exi stence of a viable but unexam ned al ternative renders

an environnmental inpact statenent i nadequate.” Resources Ltd.

v. Robertson, 35 F.3d 1300, 1307 (9th Cir. 1994). And the main

point of examning alternatives is to avoid environnental

3
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harm So even if an alternative mght be superior in non-
environnental terns, an alternative can be reasonable if it
avoi ds t he envi r onnent al harm Dbetter t han anot her

alternative. Surfrider Foundation v. Dalton, 989 F. Supp. 1309

(S.D. Cal. 1998), aff’'d per curiam 196 F.3d 1057 (9th Gr
1999) .
3. The Alternatives Analysis in the GEI S

The GEIS, in 8 1.6, identifies only one alternative
other than the no-action alternative. That one alternative,
of course, is the only one chosen. In identifying that one
alternative, however, the NRC engaged in an interesting
di scussi on:

The Comm ssion considered other options and approaches
(called tracks) when it responded to COVSECY-12-0016
(NRC 2012c), in which the NRC was determ ning how to
respond to the remand of New York v. NRC. If the NRC had
determ ned during the course of the rul emaki ng process
that the proposed revision to 10 CFR 51. 23 was unt enabl e
and undesirable, then the Comm ssion would have
reconsi dered whet her to pursue the options and tracks in
COMSECY-12- 0016 (NRC 2012b), elenents of which are
incorporated in Section 1.6.1. Because none of the
potential options the NRC could pursue if it did not
continue with the rul emaki ng neets the purpose for the
Federal action (i.e., they do not preserve the
efficiency of the NRC s |licensing processes), they wll
be addressed as options under the no-action alternative.

What this statenment | eaves out is the reference in the actual
purpose and need statenent in 8 1.5 of the GEIS. That
st atenent nmakes cl ear that the purpose and need is to address

t he environnmental inpacts of continued storage of radioactive

4



USCA Case #14-1210  Document #1560880 Filed: 07/03/2015 Page 12 of 32

waste. As wll be proven below, one way to address the
envi ronnment al i npacts of the continued storage of radioactive
waste is to stop naking radi oactive waste.
4. The Alternative of Making No More Waste

Radi oactive waste in the form of spent fuel is a
dangerous | ong-termproblem As the court described it in New

York v. NRC, supra, at 474:

After four to six years of use in a reactor, nuclear
fuel rods can no longer efficiently produce energy and
are consi dered “spent nuclear fuel” (“SNF”). Blue Ri bbon
Comm ssion on Anerica s Nuclear Future, Report to the
Secretary of Energy 10-11 (2012). Fuel rods are
thermally hot when renoved fromreactors and emt great
anounts of radiation — enough to be fatal in mnutes to
soneone in the imediate vicinity. 1d. Therefore, the
rods are transferred to racks within deep, water-filled
pool s for cooling and to protect workers fromradiation.
After the fuel has cooled, it may be transferred to dry
storage, which consists of large concrete and steel

“casks.” Most SNF, however, will remain in spent-fuel
pool s until a permanent disposal solution is avail able.
Id. at 11.

Even though it is no longer useful for nuclear power,
SNF poses a danger ous, long-term health and
environnmental risk. It will remain dangerous “for tine
spans seem ngly beyond human conprehension.” Nuclear
Energy Inst., Inc. v. EPA 373 F.3d 1251, 1258 (D.C

Cir. 2004)(per curian). Determning how to dispose of
t he growi ng vol unme of SNF, which may reach 150, 000 netric
tons by the year 2050, is a serious problem See, Blue
Ri bbon Conm ssion, supra, at 14.

And it is clear that no one really knows what to do with that

waste. Again, quoting from New York v. NRC, supra, at 474:

The delay [in finding a permanent repository] has
requi red plants to expand storage pools and to pack SNF
nore densely within them The lack of progress on a

5
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per manent repository has caused consi derabl e uncertainty
regarding the environmental effects of tenporary SNF
storage and the reasonabl eness of continuing to |license
and relicense nuclear reactors. (enphasis added).

In addition, the Blue Ri bbon Comm ssion on Anerica s
Nucl ear Future has said that we nmay already be at a point
where nore than one pernanent repository is necessary. As

noted in New York v. NRC, at this point there is no

possibility of finding even one permanent repository in
sight. Thus, as we continue to nake nore spent fuel, the
pr obl em becones worse. The only sensible course of action is
to stop making nore spent fuel. Therefore, the GEIS was
required to include an analysis of the alternative of
di scontinuing production of spent nuclear fuel by not
Iicensing any new reactors and deconm ssioning all existing
reactors.

The Sierra Cub and others commented during the scoping
process and on the draft GEIS that the CGEI S nust consider the
alternative of stopping the production of any nore
radi oactive waste. But the GEIS has elimnated this proposed
alternative from consideration. See, CEIS §8 1.6.2.1. 1In
elimnating this alternative the CGEIS posits three argunents
in support of the decisionto elimnate this alternative: the

alternative would not satisfy the purpose and need of the
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action; the NRC cannot revoke or deny a license; denying and
revoking |icenses would not reduce environnental inpacts.

A. Purpose and Need

In response to the scoping coments stating that the
maki ng of radioactive waste should be halted, the draft CGEI S
(DCElI'S) stated, in 8§ 1.6.3.1, that:

Cessation of |licensing activities and cessation of
react or operations do not satisfy the stated purpose and
need for this draft CEIS, which is to inprove the
efficiency of NRC s licensing process, to prepare a
single source that reflects the NRC s current
under st andi ng of the environnental inpacts of continued
storage, and to conply with the remand in the New York
v. NRC deci sion. (enphasis added).

The DEI'S then describes the purpose and need as follows in §
1.5:

The purpose and need to the proposed action are
threefold: (1) to inprove the efficiency of the NRC s
licensing process by generically addressing the
environnmental inpacts of continued storage; (2) to
prepare a single docunent that reflects the NRC s
current understanding of these environnental inpacts;
and (3) torespond to the issues identified in the remand
by the Court in the New York v. NRC deci sion.

The NRC intends to codify the results of its analyses
in this draft GEIS at 10 CFR 51.23. NRC Ilicensing
proceedings for nuclear reactors and ISFSIs wll
continue to rely on the generic determnation in 10 CFR
51.23 to satisfy obligations under NEPA with respect to
the environnmental inpacts of continued storage.
The claimthat the cessation of |icensing and operation
of nuclear reactors would not satisfy the stated purpose and
need for the GEIS is without nerit. The purpose and need as

contenpl at ed by NEPA i s the purpose and need for the proposed

7
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federal action, not the purpose and need for the EIS. The EI S
eval uates the environnental inpact of the proposed federal
action. The EIS is not the federal action.

The first above-quoted | anguage fromthe DGEIS has been
changed sonmewhat in the GEIS. It is nowin §8 1.6.2.1 of the
GEl S

Cessation of |licensing activities and cessation of

react or operations do not satisfy the stated purpose and

need for this proposed action. Abandonnent of reactor

licensing and the closure of existing plants is not a

reasonable alternative to the proposed action because

t hese actions woul d not neet the NRC s stated objectives

in proposing to adopt the revision to 10 CFR 51. 23.

And t he purpose and need is now stated in the CEIS as fol | ows
in 8 1.5:

The need for the proposed action is to provi de processes
for use in NRC licensing to address the environnenta
i npacts of continued storage. Historically, the NRC and
license applicants have relied on 10 CFR 51.23 to
conclusively address the environmental inpacts of
continued storage in environnental reports, EISs, Eas,
and heari ngs.
The purpose of the proposed action is to preserve the
efficiency of the NRC s |icensing processes with respect
to the environnmental inpacts of continued storage.
Al t hough the new | anguage does not now say that the proposed
action is the GEIS, it is not clear what the proposed action
is. It seems to infer that the proposed action is a revision
to 10 CF.R 8§ 51.23. That inference is correct, but even
t hough the |anguage has changed, the thrust of the NRC s

rationalization has not.
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The federal action involved here is the pronul gati on of
the Continued Storage Rule. See, CGEIS §8 1.4. The proposed
rule, amending 10 CF. R 8§ 51.23, states that the GEI S for
the Continued Storage Rule precludes the need for discussion
of environnental inpacts of spent nuclear fuel storage
following the termof the reactor |icense or anendnent t her eof
in any environnmental report, EIS or EAin connection with the
i ssuance or anendnent of a reactor license. The newrule still
incorporates the CEIS, and therefore, treats the GEIS as the
federal action.

Since revision of 10 CF. R 8 51.23 is the federal action
i nvol ved here, the purpose and need for the federal actionis
to pronulgate a rule that ensures that reactors are |icensed
so as not to be “inimcal” to public health, 42 US C 8§
2133(d), and that “[t]here is reasonabl e assurance . . . that
the activities authorized by the operating |icense can be
conducted w thout endangering the health and safety of the
public . . . ,” 10 CF.R 8 50.57(a)(3). Because radi oactive
spent fuel is extrenely dangerous and no one knows what to do
with it, licensing and relicensing of reactors, wth spent
fuel stored indefinitely onsite, isinimcal to public health
and endangers the health and safety of the public. So the
pur pose and need for the Continued Storage Rule should be to

ensure that licensing and relicensing decisions protect the

9



USCA Case #14-1210  Document #1560880 Filed: 07/03/2015 Page 17 of 32

public health and safety. Therefore, the GEIS nust include
the alternative of nmaking no nore radi oactive waste in order
to protect the public health and safety.

Furthernmore, the wultimate purpose of the Continued
Storage Rule is to informthe NRC s |icensing and relicensing
decisions. Analyzing the alternative of producing no nore
waste, in the context of licensing decisions, wll require
the NRC to consider whether to cease issuing |licenses for new
reactors, to deny relicensing applications, and to revoke
exi sting licenses.

The purpose and need statenent is an inportant part of
an EI'S. The purpose and need statenent “necessarily dictates

t he range of ‘reasonable’ alternatives.” Carnel -By-The-Sea v.

US Dep't. of Transp., 123 F.3d 1142 (9th Cr. 1997). The

courts will defer to the agency’ s statenent of purpose and

need if that statenment is reasonable. A review ng court nust

determ ne whether the agency’s definition of the purpose and
need i s reasonabl e, whet her the agency has di scussed i n det ai

the alternatives, and whether the discussion of the
alternatives is reasonable in light of the particular goals

and objectives. Citizens Against Burlington, Inc. v. Busey,

938 F.2d 190 (D.C. Gr. 1991). Furthernore:
[ Aln agency nmay not define the objectives of its action

in terns so unreasonably narrow that only one
alternative from anong the environnmental ly beni gn ones

10
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in the agency’s power woul d acconplish the goals of the

agency’ s action, and the EI S woul d becone a foreordai ned

formality. . . . Nor nmay an agency frane its goals in
terms so unreasonably broad that an infinite nunber of
alternatives would acconplish those goals and the
project would collapse wunder the weight of the
possibilities.

Id. at 196.

B. The NRC Cannot Revoke or Deny a License

The NRC s next argunent in its attenpt to avoid
considering the alternative of termnating licensing and
reactor operation is that the Atom c Energy Act requires the
NRC to license nuclear reactors unless there is a threat to
public health and safety. GEIS 88 1.6.2.1, D.2.14.5. But as
presented by the NRC, this becones a circular argunent.

The NRC states that it already has regul ations in place
to provide reasonabl e assurance of public health and safety
and consideration of the environnental inpacts of storing
spent fuel. But the regulation allegedly providing such
assurance is the Continued Storage Rule, which is the rule
that is being anended and eval uated with the GEIS. Therefore,
the NRC s argunment is circular and self-serving.

It is also inportant to note that the NRC has the
authority to revoke a nuclear reactor license. 10 CF. R 8
50. 100 aut horizes the NRCto revoke a license for “conditions

whi ch woul d warrant the Comm ssion to refuse to grant

a license on an original application.” Based on the August 7,

11
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2012, Order of the NRC refusing to grant pending |icenses and
license renewal s because of the court decision vacating the
Wast e Confi dence Deci sion, the Waste Confi dence Deci sion (and
now the Continued Storage Rule) would be a “condition]]

which would warrant the Commission to refuse to grant a
|icense on an original application,” pursuant to 10 CF. R 8§
50. 100, requiring the NRCto revoke the relicensing decisions
descri bed above.

The Atom c Energy Act, 42 U S.C. § 2133(d), states that
the NRC cannot issue a reactor license if it would be
“Iinimcal” to public health. The NRC, by its own regul ati ons,
cannot 1issue a license unless “[t]lhere 1is reasonable
assurance . . . that the activities authorized by the
operating license can be conducted w thout endangering the
health and safety of the public . . . .7 10 CFR 8

50.57(a)(3). The essence of the decision in New York v. NRC

was that spent nuclear fuel is a danger to public health and
safety and that there is no reasonable assurance that a
permanent repository wll ever be established. And as the

court in New York v. NRC found, spent nuclear fuel “poses a

dangerous, long-term health and environnental risk. It wll
remain dangerous ‘for tinme spans seenmngly beyond human

conprehension.’” |d. at 474,

12
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Furthernmore, the CGEI S acknow edges that the NRC has the
authority to revoke licenses. In GEIS 8 1.6.2.1, the NRC
states, “Further, if the NRC determ nes that a nucl ear power
pl ant or the use of nuclear materials poses a threat to public
heal th and safety or the comobn defense and security, the NRC
will anend, suspend, or revoke nuclear power plant or

materials licenses.” (enphasis added).

Wth respect to the effect of the Continued Storage Rul e
on revoki ng renewed | i censes, there are two cl asses of reactor
relicensing decisions, based on the 2010 Wiste Confidence

Deci sion that was set aside and remanded by the court in New

York v. NRC. those that were issued before the Decenber 23,

2010 Waste Confidence Decision and those issued after that
decision. The forner, first issued in 2000, were issued when
the 1990 Waste Confidence Decision was in effect. The latter
were issued when the 2010 Waste Confidence Decision was in
effect.

Any reactor |icensed after 2010 shoul d be subject to the
findings of the Court of Appeals that the Waste Confidence
Decisionis invalid and cannot formthe basis for relicensing.
If pending licensing and relicensing proceedings cannot
result in licenses being issued, the renewed |icenses after
2010 should not have been issued because those relicensings

are based on a “condition[] . . . which would warrant the

13
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Comm ssion to refuse to grant a license on an original
application.”

The |I|icenses renewed before Decenber 23, 2010 are
invalid because the 1990 Waste Confidence Decision suffered
fromthe sanme infirmty that invalidated the 2010 deci sion
In fact, the 1990 Waste Confidence Decision predicted a
per manent repository by 2025, a date that no one now believes
is evenrenotely realistic. Thisis clearly shown by the NRC s
now aborted attenpt to justify on-site storage for 200 plus
years. See, pbadupws.nrc. gov/docs/ M.1200/ M.120030513. Thus,
the relicensing decisions prior to the issuance of the 2010
Wast e Confidence Decision were based on a false premse and
t hose renewed |icenses were issued in violation of 42 U S. C
§ 2133(d) and 10 C.F.R § 50.57(a)(3).

Implicit in the NRCs argunent that it can revoke a
reactor license only if there is a threat to public health
and safety is the NRC s belief that storing spent fuel on the
reactor site indefinitely is not a threat to public health or
safety. This argunent msses the mark for several reasons.
First, it is well-docunented that spent nuclear fuel is

dangerous. As this Court found in New York v. NRC, 681 F.3d

471, 474 (D.C. Cir. 2012):

Even though it is no |onger useful for nuclear power,
SNF poses a danger ous, long-term health and
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environnental risk. It will remain dangerous “for tinme
spans seem ngly beyond human conprehension.”

R R Ik S b Sk b b S b b S b S b b

Due to the governnent’s failure to establish a fina
resting place for spent fuel, SNF is currently stored on
site at nuclear plants. This type of storage,
optimstically |abeled “tenporary storage,” has been
used for decades | onger than originally anticipated. The
del ay has required plants to expand storage pools and to
pack SNF nore densely within them The |ack of progress
on a permanent repository has caused considerable
uncertainty regarding the environnental effects of
tenporary SNF storage and the reasonabl eness of
continuing to |icense and relicense nucl ear reactors.

In addition, the Blue Ribbon Comm ssion on Anerica s
Nucl ear Future said in its report:

Since sone materials generated by the back end of the
nucl ear fuel cycle wll be radioactive over nmany
mllennia, they must be properly isolated from the
bi osphere to avoid posing a long-term hazard to other
living organisnms and ecosystens, as well as to human
popul ations. The Conmission’s view and that of nany
experts is that these risks can be managed, but the
nature and |l ongevity of the environnental hazard clearly
demand an extra neasure of care, rigorous planning, and
continued vigil ance.

kkhkkkhkkhkhkkhhkkhkkhkhkkhhkkhkkhkhkkikhkkhkkhkrkhhk*kx

Regardl ess of whether spent fuel 1is reprocessed or
directly di sposed of, every foreseeable approach to the
nucl ear fuel cycle still requires a nmeans of disposa
t hat assures the very long-termisol ati on of radioactive
wastes fromthe environment. . . . Every nation that is
devel opi ng di sposal capacity plans to use a deep, m ned
geol ogic repository for this purpose.

EE IR I b Sk S b S b b S b b b S bk b b S

[Dluring the initial period after fuel is renoved from
a reactor core, the rapid decay of short-lived fission
products generates sufficient heat that overheating has
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the potential to damage the fuel cladding and rel ease
radi oactive material if sufficient cooling is not
provi ded. Over the very long tine periods associated
wi th geol ogi ¢ di sposal, by contrast, the concern is that
gradual corrosion processes or disruptive events (such
as seismc or volcanic activity) may allow for
radi oactive material to be nobilized in ground water and

m grate out of an engi neered disposal facility.

In the face of those kinds of facts, it is disingenuous
at best for the NRC to argue that spent fuel stored on site
is not a threat to human health and safety.

Second, even if we assune that it is not established
t hat spent fuel would be a threat to human health and safety,
there is enough risk from the waste that it should be
considered in the GEIS. NEPA requires that an EI'S nust

evaluate the risks involved in its proposed action. Sierra

Club v. Bosworth, 199 F. Supp.2d 971 (N.D. Cal. 2002); Seattle

Audubon Soc. v. Mbsel ey, 798 F. Supp. 1473 (WD. Wash. 1992);

Seattl e Audubon Soc. v. Lyons, 871 F.Supp. 1291 (WD. Wash

1994). In addition, as this Court said in New York v. NRC

supra, at 478-479, only risks with a probability so lowas to
dismss the potential consequences nay be rejected for
analysis in an EI S.

Finally, the CGEIS s rejection of the alternative of
maki ng no nore waste is, again, a circular argunent. The NRC
takes the position that its conclusion that waste can be

stored indefinitely on site establishes the fact that there
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is no threat to human health and safety so reactor |icenses
cannot be revoked. But this argunent fails, of course, because
the purpose of the GEIS is to undertake a fair analysis of
the question whether waste can be safely stored on site
indefinitely.

So the point is that if there are grounds for the NRCto
deny reactor licenses or relicensing, there are grounds to
revoke a license on grounds that would support denial of a
license in the first instance. Therefore, the NRC has the
authority to refuse to i ssue newreactor |icenses and renewal s
and to revoke existing |icenses when public health and safety
and the environnent are inpacted.

C. Cessation of Licenses and Operations Wul d Not Reduce
Envi ronnment al | npacts

The NRC clainms that although cessation of reactor
licensing and operations would prevent the production of
radi oactive waste, other environnental inpacts could result
fromthe required devel opnent of alternative power sources or
demand reductions. CGEIS § 1.6.2.1. Significantly, however,
t he NRC does not even hint at what those other environnental
i npacts m ght be.

In this sane vein, the NRC nmakes the snide comrent that
even if no nore radioactive waste is produced, the

environmental inpact of continued storage of the existing
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waste would still be present. GEIS § 1.6.2.1. That may be
true, but the NRC must still consider how to mtigate the
envi ronnment al i npact of there being no solution to the storage
of even nore waste. That is especially true when there is no
foreseeabl e solution to the presently existing waste.

Furthernore, in response to the NRC s argunment that
there will still be existing waste on site even if production
of waste is halted, a discussion of the alternative of
di sconti nui ng production of radioactive waste should include
the feasibility of hardened on site storage (HOSS). HGOSS is
t he construction of reinforced concrete and steel structures
around each waste cani ster. Al though HOSS is not the perfect
solution to the radioactive waste problem it is the best
solution to a bad situation. There actually is no pernmanent
solution to the existence of approximately 70,000 tons of
radi oactive waste currently stored at reactor sites. But HOSS
is a much better alternative than the groundless hope
expressed in the DCGEIS that this waste can be stored in pools
and dry casks essentially forever. Therefore, a discussion of
HOSS in the DGEIS is required.

In discussing the alternative of di sconti nui ng
production of spent fuel, the EI'S should consider how
renewabl e energy can replace whatever current or future

energy needs would have been supplied by nuclear power if
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nucl ear power is discontinued as an energy source. This is
because NEPA requires that the NRC nust analyze reasonabl e
alternatives for the avoidance or nitigation of the
significant inpacts of the continued production of spent

fuel. The Suprenme Court, in Robertson v. Methow Valley

Ctizens Council, 490 U S. 332, 351, 109 S.Ct. 1835, 1846-47

(1989), nmude it clear that both NEPA and the CEQs
i npl enmenting regulations require a detailed discussion of
possible mtigation neasures. In addition, the NRC s own
regul ations require that an EI'S nmust include an anal ysis of
“alternatives available for reducing or avoiding adverse
environnental effects.” 10 CF. R § 51.71(d).

Nuner ous studi es have shown that we can generate all the
energy we need from renewable sources with a conprehensive
transm ssion and distribution grid if we wll adopt policies
supporting that vision. See, e.g., Archer and Jacobson,

Suppl yi ng Basel oad Power and Reduci ng Transm ssi on

Requirements by Interconnecting Wnd Farns, Journal of

Applied Meteorology and dimatology (v. 46, Nov. 2007);

Jacobson and Del ucchi, Providing All d obal Energy with Wnd,

Water, and Solar Power, Part |: Technol ogies, Energy

Resources, Quantities and Areas of Infrastructure, and

Materials, Energy Policy (v. 39, p. 1154-1169); Jacobson and

Del ucchi, Providing All d obal Energy with Wnd, Water, and
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Solar Power, Part I1: Reliability, System and Transm ssion

Costs, and Policies, Energy Policy (v. 39, p. 1170-1190;

Jacobson and Archer, Saturation Wnd Power Potential and Its

| npl i cations for W nd Ener gy, f ound at

www. pnas. or g/ cgi / doi / 10. 1073/ pnas. 1208993109. See al so, The

Energy Report: 100% Renewabl e Energy by 2050, prepared for

the Wrld WIldlife Fund by Ecofys and found at

wwwv. wor | dwi | dl i fe.org/climte/ energy-report.html; Big R sks,

Better Alternatives, prepared for Union of Concerned

Scientists by Synapse Energy Economcs, Inc. and found at
WWW. ucsusa. or g/ asset s/ docunent s/ nucl ear _power/ Bi g- Ri sks-
Better-Alternatives. pdf. Another inportant source is Arjun

Makhi j ani, Carbon-Free and Nucl ear-Free: A Roadmap For U. S.

Ener gy Pol i cy (2007), avai |l abl e for downl oad at

www. i eer/ car bon-free/.

The electric utilities and energy conpani es assert that
in order to provide baseload power they have to use coal,
natural gas or nuclear energy. But basel oad as viewed by the
utilities and power conpanies is an outdated concept. They
are stuck with the narrow view of electric power conmng from
power plants. But rather than referring to the term basel oad
we are really tal king about energy and capacity. Energy is

the total anmount of electricity that is being supplied to
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consuners. Capacity is the highest level of electricity that
can be supplied at any one tine to neet peak denand.

Renewabl e energy can neet the energy and capacity
demands of the country, conmbined with a program of energy
ef ficiency and conservation and expansi on of the transm ssion
grid. Most states have energy efficiency prograns subject to
public wutility regulation. Likewise, nany states have
renewabl e electricity standards requiring that a certain
anount of the energy consuned in the state be fromrenewabl e
sources. There are other policies, including feed-in tariffs,
tax credits, |loan prograns, etc., that should be adopted to
encour age t he expansi on of renewabl e energy. The DGEl S shoul d
anal yze all of these issues in examning the alternative of
stopping the production of spent fuel by not permtting new
nucl ear reactors and closing existing reactors. This would
lead us to a renewable energy future and away from the
production of nore radioactive nucl ear waste.

The other inportant policy needed to support renewable
energy is expansion of the transmssion grid. W have heard
t he conment that since adequate transm ssion is not avail able
right now we need to continue to expand the use of nuclear
energy. That comment is incorrect for two reasons. First,
expanded transm ssion is occurring right now The Federal

Energy Regul atory Conmm ssion (FERC) has over the past few
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years adopted policies to pronote expansion of transm ssion
lines. The nost recent FERC action is Order 1000 adopted on
July 21, 2011. And every area of the country has a regiona
transm ssi on organi zati on (RTO that pronotes and coordi nates
expanded transm ssion in each respective region. In the
M dwest, for exanple, the Mdwest RTO (M SO has approved a
nunber of transm ssion expansion projects designed to
accommodate increased renewabl e energy production and they
are ready for regul atory approval, and sonme are al ready bei ng
built. Second, it takes at |east 10 years for a new nucl ear
plant to be licensed and put on line. New transm ssion could
begin to be constructed within a year or two, |ong before we
woul d gai n any al | eged benefit fromadditional nucl ear power.
Furthernore, a new nuclear plant, which would not be needed
when renewabl e energy becones dom nant, would be |icensed for
probably 40 years and undoubtedly relicensed for another 20
years. W would be stuck with 60 nore years of radioactive
wast e that coul d be avoided with the right policies supporting
renewabl e ener gy.
5. Deconmm ssioning O d Reactors

Revoking the Iicenses of existing reactors would require
deconm ssi oning those reactors. This is not a circunstance
that dimnishes the viability of |icense revocation as an

alternative to storing spent fuel on site for the indefinite
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future. Any nuclear reactor wll cease to operate at sone
time and will have to be decomm ssi oned. So, doi ng that sooner
rat her than later makes no difference. In fact,
decomm ssi oni ng now woul d i nvol ve the di sposal of |ess waste
t hat decomm ssioning at the end of the reactor’s useful life
sonme years in the future.

There are currently 27 nucl ear reactors that have shut
down voluntarily. They have conpl eted deconmm ssioning or are
in the process of decommssioning. So it is obvious that
decomm ssioning in those cases was not an inpedinent to a
voluntary license term nation. Therefore, it should not be an
i npedi nent to the revocation of reactor |icenses.

CONCLUSI ON

The storage and disposal of radioactive nuclear waste
fromspent fuel is a |long-term problem posing grave risks to
public health and the environnment for which there is no
solution. One alternative to this conundrum- the Sierra C ub
believes it is the nost inportant alternative — is to stop
produci ng any nore radioactive waste. For the reasons stated
above, NEPA and comopn sense require that the GEI'S anal yze
this alternative.

Because this alternative has not been evaluated, the
decision of the NRC in adopting the Continued Storage Rule

shoul d be reversed and r enmanded.
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