6.21.1 Compliance with Regulations

All participants in NRC adjudicatory proceedings, whether lawyers or laymen, have an
obligation to familiarize themselves with the NRC Rules of Practice. The fact that a
party may be a newcomer to NRC proceedings will not excuse that party’s
noncompliance with the rules. Boston Edison Co. (Pilgrim Nuclear Power Station),
ALAB-816, 22 NRC 461, 467 n.24 (1985), citing Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, & 3), ALAB-615, 12 NRC 350, 352 (1980); Houston Lighting &
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-609, 12 NRC 172,
173 n.1 (1980).

Applicants and licensees must, of course, comply with the Commission’s regulations,
but the Staff may not compel an applicant or licensee to do more than the regulations
require without a hearing. Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-194, 7 AEC 431, 445, 447 n.32 (1974).

The power to grant exemptions from the regulations has not been delegated to
Licensing Boards, and such Boards, therefore, lack the authority to grant exemptions.
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 & 3),
LBP-77-35, 5 NRC 1290, 1291 (1977).

6.21.2 Commission Policy Statements

A Commission policy statement is binding upon the Commission’s adjudicatory boards.
Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 & 2), ALAB-704,

16 NRC 1725, 1732 n.9 (1982), citing Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 51 (1978), remanded on
other grounds sub nom. Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2), ALAB-819,

22 NRC 681, 695 (1985), citing Potomac Electric Power Co. (Douglas Point Nuclear
Generating Station, Units 1 & 2), ALAB-218, 8 AEC 79, 82-83 (1974).

6.21.3 Regulatory Guides and Other Guidance Documents

Staff regulatory guides are not regulations and do not have the force of regulations.
When challenged by an applicant or licensee, they are to be regarded merely as the
views of one party, although they are entitled to considerable prima facie weight. See
Section 6.16.2 and cases cited therein. Consumers Power Co. (Big Rock Point
Nuclear Plant), ALAB-725, 17 NRC 562, 568 and n.10 (1983)

Guidance documents, such as NUREGS or the Standard Review Plan, do not have the
force of legally binding regulations. Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storage Installation), CLI-01-22, 54 NRC 255, 264 (2001). Where the NRC has
developed guidance documents assisting in compliance with applicable regulations,
they are entitled to special weight. Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storage Installation), CLI-01-22, 54 NRC 255, 264 (2001). See also Yankee
Atomic Electric Co. (Yankee Nuclear Power Station), CLI-05-15, 61 NRC 365, 375 n.26
(2005) (discussing the contents of a Standard Review Plan). {Guidance documents
such as NUREGs do not purport to establish enforceable requirements, so
nonconformance with such guides does not equate to noncompliance. While an NRC
guidance document sets forth one way in which compliance might be obtained, other
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approaches to such compliance might prove just as acceptable. FMRI, Inc. [formerly
Fansteel, Inc.], LBP-04-8, 59 NRC 266, 270 (2004).

A regulatory guide, however, only presents the Staff’'s view of how to comply with the
regulatory requirements. Such a guide is advisory, not obligatory and, as the guide
itself states at the bottom of the first page: “Regulatory Guides are not substitutes for
regulations, and compliance with them is not required.” Louisiana Energy Services
(Claiborne Enrichment Center), LBP-96-7, 43 NRC 142 (1996).

Staff documents (NUREGS) are intended as guidance, compliance with which is not
required. Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
LBP-03-4, 57 NRC 69, 92 (2003), review declined, CLI-03-5, 57 NRC 279 (2003).

See also Duke Energy Corp. (Catawba Nuclear Station, Units 1 & 2), CLI-04-29,

60 NRC 417, 424 (2004), reconsid. denied, CLI-04-37, 60 NRC 646 (2004) (“Guidance
documents are, by nature, only advisory. They need not apply in all situations and do
not themselves impose legal requirements on licensees.”).

In the absence of other evidence, adherence to regulatory guidance may be sufficient
to demonstrate compliance with regulatory requirements. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1299 (1982),
rev'd in part on other grounds, CLI-83-22, 18 NRC 299 (1983); see Petition for
Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 406-407 (1978); Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC 608, 616
(1983). Generally speaking, however, such guidance is treated simply as evidence of
legitimate means for complying with regulatory requirements, and the Staff is required
to demonstrate the validity of its guidance if it is called into question during the course
of litigation. Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
ALAB-698, 16 NRC 1290, 1299 (1982), rev'd in part on other grounds, CLI-83-22,

18 NRC 299 (1983); see Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), CLI-74-40, 8 AEC 809, 811 (1974); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 & 2), ALAB-819, 22 NRC 681, 737 (1985).

Interpretation from NRC guidance documents and history “may not conflict with the
plain meaning of the wording used in [a] regulation,” which in the end “of course must
prevail.” See Long Island Lighting Co. (Shoreham Nuclear Station, Unit 1), ALAB-900,
28 NRC 275, 288-90 (1988), review declined, CLI-88-11, 28 NRC 603 (1988);
Graystar, Inc., LBP-01-7, 53 NRC 168, 187 (2001).

Nonconformance with regulatory guides or Staff positions does not mean that the GDC
are not met; applicants are free to select other methods to comply with the GDC. The
GDC are intended to provide engineering goals rather than precise tests by which
reactor safety can be gauged. Petition for Emergency and Remedial Action, CLI-78-6,
7 NRC 400, 406 (1978).

A licensee is free either to rely on NUREGs and regulatory guides or to take alternative
approaches to meet its legal requirements (as long as those approaches have the
approval of the Commission or NRC Staff). Curators of the University of Missouri,
CLI-95-8, 41 NRC 386, 398 (1995). IMethods and solutions different from those set out
in the guides will be acceptable if they provide a basis for the findings requisite to the
issuance or continuance of a permit or license by the Commission. Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC 608, 616
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(1983), citing Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
ALAB-698, 16 NRC 1290, 1299 (1982), rev'd in part on other grounds, CLI-83-22,
18 NRC 299 (1983).

While it is clear that regulatory guides are not regulations, are not entitled to be treated
as such, need not be followed by applicants, and do not purport to represent the only
satisfactory method of meeting a specific regulatory requirement, they do provide
guidance as to acceptable modes of conforming to specific regulatory requirements.
Gulf States Utilities Co. (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760
(1977); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-788,
20 NRC 1102, 1161, 1169 (1984). See Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-91-39, 34 NRC 273, 280-81 (1991). Indeed, the
Commission itself has indicated that conformance with regulatory guides is likely to
result in compliance with specific regulatory requirements, though nonconformance
with such guides does not mean noncompliance with the regulations. Petition for
Emergency & Remedial Action, CLI-78-6, 7 NRC 400, 406-07 (1978). See also
Wrangler Laboratories et al., LBP-89-39, 30 NRC 746, 756-57, 759 (1989), rev'd and

remanded on other grounds, ALAB-951, 33 NRC 505 (1991).

However, the Commission’s decision to look to such documents for
technical guidance in no way contradicts the Commission’s ruling that NUREGs and
regulatory guides are advisory by nature and do not themselves impose legal
requirements on either the Commission or its licensees. Curators of the University of
Missouri, CLI-95-8, 41 NRC 386, 397 (1995).

The fact that the emergency planning regulations had not yet gone into effect when the
applicant filed its applications did not preclude the Commission from seeking technical
guidance from a NUREG that provided the scientific foundation for those regulations.
Curators of the University of Missouri, CLI-95-8, 41 NRC 386, 397-98 (1995).

Licensees can be required to show they have taken steps to provide equivalent or
better measures than called for in regulatory guides if they do not, in fact, comply with
the specific requirements set forth in the guides. Consolidated Edison Co. (Indian
Point Nuclear Generating Unit 2) and Power Authority of the State of N.Y. (Indian Point
Nuclear Generating Unit 3), LBP-82-105, 16 NRC 1629, 1631 (1982).

The criteria described in NUREG-0654 regarding emergency plans, referenced in NRC
regulations, were intended to serve solely as regulatory guidance, not regulatory
requirements. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-22, 17 NRC 608, 616 (1983), citing Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1298-99 (1982), rev’d in part on
other grounds, CLI-83-22, 18 NRC 299 (1983). See Philadelphia Electric Co. (Limerick
Generating Station, Units 1 & 2), ALAB-819, 22 NRC 681, 710 (1985); Carolina Power
and Light Co. (Shearon Harris Nuclear Power Plant), LBP-86-11, 23 NRC 294, 367-68
(1986); Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2), ALAB-836,
23 NRC 479, 487 (1986); Philadelphia Electric Co. (Limerick Generating Station, Units
1 & 2), ALAB-845, 24 NRC 220, 238 (1986); Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant), ALAB-852, 24 NRC 532, 544-45 (1986); Long Island
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Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC 275, 290-
91 (1988).

In the absence of other evidence, adherence to NUREG-0654 may be sufficient to
demonstrate compliance with the regulatory requirements of 10 C.F.R. § 50.47(b).
However, such adherence is not required, because regulatory guides are not intended
to serve as substitutes for regulations. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-83-22, 17 NRC 608, 616 (1983), citing Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1298-99
(1982), rev'd in part on other grounds, CLI-83-22, 18 NRC 299 (1983).

Methods and solutions different from those set out in the guides will be acceptable if
they provide a basis for the findings requisite to the issuance or continuance of a
permit or license by the Commission. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-83-22, 17 NRC 608, 616 (1983), citing Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1299 (1982),
rev'd in part on other grounds, CLI-83-22, 18 NRC 299 (1983); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1161 (1984).

6.21.4 Challenges to Regulations

In Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2),

4 AEC 243, 244 (1969), the Commission recognized the general principle that
regulations are not subject to amendment in individual adjudicatory proceedings.
Under that ruling, now supplanted by 10 C.F.R. § 2.335 (formerly § 2.758), challenges
to the regulations would be permitted only where application of the rule or regulation
would not serve the purposes for which the rule or regulation was adopted. Cf. Hydro
Res., Inc., LBP-06-1, 63 NRC 41, 59-60 (2006), affd, CLI-06-14, 63 NRC 510 (2006)
(A Presiding Officer lacks authority to adopt a “policy” that invalidates a Commission
regulation; intervenors may not use a licensing proceeding in essence to rewrite
Commission regulations) (citing Balt. Gas & Elec., 4 AEC at 244)); Dominion Nuclear
Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI-08-17, 68 NRC 231,
233 (2008).

The Commission directed Licensing Boards to certify the question of the validity of any
challenge to it prior to rendering any initial decision. Thus, the Commission adheres to
the fundamental principle of administrative law that its rules are not subject to collateral
attack in adjudicatory proceedings. Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant, Units 1 & 2), LBP-82-119A, 16 NRC 2069, 2073 (1982).

No challenge of any kind is permitted, in an adjudicatory proceeding, as to a regulation
that is the subject of ongoing rulemaking. Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319 (1972); Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), ALAB-57, 4 AEC 946 (1972). In such
a situation, the appropriate forum for deciding a challenge is the rulemaking proceeding
itself. Union Electric Co. (Callaway Plant, Units 1 & 2), ALAB-352, 4 NRC 371 (1976).

The assertion of a claim in an adjudicatory proceeding that a regulation is invalid is
barred as a matter of law as an attack upon a regulation of the Commission. Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410,

5 NRC 1398, 1402 (1977); Metropolitan Edison Co. (Three Mile Island Nuclear Station,
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