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The Nuclear Waste Policy Act, as amended, provides
direction to the Commission with respect to the
implementation of NEPA in the course of repository
licensing proceedings. Pursuant to this direction, the
Commission last year approved a proposed rule which, among
other things, would 1imit its own independent review of
NEPA issues to situations involving significant new
information or new considerations. The staff has reviewed
the nine comment letters received in response. to
publication of the proposed rule. The comments, though in
some cases quite critical, present no new policy or legal
considerations. Accordingly, with certain minor
refinements, the staff is now recommending promulgation of
a final rule along the lines of the one previously
proposed.

The proposed rule was presented to the Commission for its
consideration, on March 2, 1988, in SECY-88-60.

Publication in the Federal Register occurred on May 5, 1988
(53 FR 16131). (See also SECa-EE-Sl, February 12, 1986;
SECY-86-51-A, April 22, 1986; SECY-86-51B, June 27, 1986).

Section 114(f) of the Nuclear Waste Policy Act, as amended,
captioned "Environmental Impact Statement," specifically
addresses the manner in which both the Department of Energy
(DOE) and the Commission are to discharge their respective
responsibilities under the National Environmental Policy
Act of 1969. (Section 114(f) is set out in Attachment A.)
An important element of this provision is that any DOE
environmental impact statement prepared in connection with _
a repository proposed to be constructed at the Yucca
Mountain site "shall, to the extent practicahle, be adopted
by the Commission in connection with the issuance by the
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Commission of a construction authorization and license for

such repository." Further, "to the extent such statement

is adopted by the Commission, such adoption shall be deemed

to also satisfy the responsibilities of the Commission

[under NEPA] and no further consideration shall be required
f

When the Commission addressed these provisions in the rule
proposed last year, it reviewed both the language and the
legislative history of the statute and concluded that
Congress intended for NRC to undertake an independent
review and weighing of environmental costs and benefits
only where there were significant new considerations or new
information that had not been taken into account by DOE.

In support of this construction, the Commission relied upon
a number of factors - remarks in committee reports and
floor debate (particularly in the House of
Representatives), the opportunities for assessment of
environmental concerns afforded by the State's right to
jssue a notice of disapproval (followed by mandatory
Congressional consideration thereof), the requirement that
judicial challenges to DOE's environmental impact statement
be filed promptly, and the rather stringent timetable for
NRC review of a Ticense application. The Commission
further suggested that a focus upon radiological concerns '
would serve to enhance the effectiveness of its license
review, . . N ] _

The comments submitted in response to the notice of
proposed rulemaking tended, in this regard, either to
support without qualification the Commission's reading of
the statute or, alternatively, to object to it with similar
conviction. In the latter case, as the State of Nevada put
it, NRC's major underlying premise "is wrong because it
poses, analyzes and answers the wrong question" - viz., how
NRC should review the adequacy of DOE's EIS rather than, as
Nevada would state it, how NRC should perform its own,
independent, NEPA responsibilities. The comments from the
Council on Environmental Quality reflect a similar
perspective.

The staff has reviewed with care the arguments advanced by
the State and others of a similar mind. While disagreement
with the Commission's conclusions is evident, there is
little if any debate with the reasonableness and relevance
of the considerations advanced by the Commission in support
of its point of view. Rather than examine the particular
meaning and context of the NWPA, the emphasis in these
comments was placed upon precedents dealing with agency
responsibilities under NEPA generally.



Turning now to the Department of Energy, we consider first
its concern about the role of the Commission in connection
with DOE's preparation of an EIS. The Commission had taken
the position that NRC should function as a commenting
agency, but not as a "cooperating agency" as defined in CEQ
regulations. A cooperating agency, it had been noted,
participates in EIS preparation - at the request of the
lead agency - by developing information and preparing
environmental analyses including portions of the EIS
concerning which the cooperating agency has special
expertise. The staff continues to believe that NWPA
contemplates no such involvement by NRC in the NEPA review
for a geologic repository. On the other hand, it does seem
proper to comment on the DOE draft EIS, so that NRC
concerns and suggestions can be taken into account. The
proposed rule, as explained by the Commission, would allow
for NRC to act in a commenting capacity. The preamble to
the recommended final rule would point out that NRC's
involvement would begin with DOE's scoping process, thereby
assuring DOE that this agency would not stand mute while
important decisions were being made.

DOE also took exception to the Commission's emphasis upon
the Department's continuing obligation to supplement its
EIS, but the staff regards the position of the proposed
rule with respect to this issue to be sound. As a general
rule, it will fall to DOE to do an environmental
assessment, and supplement its EIS as needed, whenever
there are substantial changes in its proposed actions or
there are significant new circumstances or information
relevant to environmental concerns and bearing upon the
proposed action or its impacts. In principle, there may
also be situations in which NRC may need to prepare its own
supplemental EIS; and the proposed rule gave recognition to
this possible eventuality. The proper procedure must await
analysis in the context of the facts that arise in the
course of adjudication; for the present, it suffices to
note that the rule provides the flexibility and guidance
that will accommodate a decision and course of action that
is in accordance with law.

The only substantive revision being recommended by the
staff concerns the procedure for a site that may be
proposed by a Negotiator, pursuant to Title IV of NWPA, as
amended. In this situation, the statute specifically
provides for adoption under the standard set out in CEQ
regulations. A conforming change is needed to ensure that
this standard is implemented.

~Copies of all comments received, along with a comment

analysis by the staff, are included in the enclosures to
this staff paper.



Coordination:

Recommendation:

Commission resource needs to implement the provisions of
NWPA have been reflected in programmatic budget requests.
Thus, no significant new resource expenditures will be
required by issuance of the amendments.

The Executive Director for Operations concurs in the
recommendations of this paper.

That the Commission:

1.

Approve for publication in the Federal Register the
amendments to Parts 2, 51, and 60 enclosed here
(Enclosure A) which provide for the implementation of
NEPA in the licensing of DOE activities with respect
to a geologic repository for high-level radioactive
waste.

Certify that this rule, if promulgated, will not have
a significant economic impact on a substantial number
of small entities. This certification is necessary in
order to satisfy the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 605(a).

Deny in part the petition for rulemaking (PRM-60-2A)
filed by the States of Nevada and Minnesota.

Note:

a. This regulation is the type of action described
in categorical exclusions 10 CFR 51.22(c)(1} and
(3). Therefore, neither an environmental impact
statement not an environmental assessment has
been prepared for this regulation.

b. The Chief Counsel for Advocacy of the Small
Business Administration will be informed by the
Division of Rules and Records of the certifica-
tion regarding economic impact on small entities.

c. The Subcommittee on Nuclear Regulation of the
Senate Committee on Environment and Public Works,
the Subcommittee on Energy and the Environment of
the House Interior and Insular Affairs Committee,
and the Subcommittee on Energy and Power of the
House Energy and Commerce Committee will be
informed by a letter similar to Enclosure B.

d. This rule contains no new or amended record-
keeping, reporting, or application requirement,
or any other type of information collection
requirement, subject to the Paperwork Reduction
Act (Pub. L. 96-511).



e. The Office of Governmental and Public Affairs has
determined that it is necessary to issue a public
announcement similar to Enclosure C in connection
with these amendments.

f. The recommended changes from the proposed rule
are provided in comparative text as Enclosure D.

g. Public comments on the proposed rule are provided
as Enclosure E.

h. A staff analysis of the public comments is
provided as Enclosure F.

i. Enclosure G contains the Commission's notice of
receipt of the rulemaking petition (PRM-60-2A)
from the States of Nevada and Minnesota. A brief
notice of the Commission's action with respect to
the petition will be published in the Federal
Register; it will state that the petition is
denied in part and will refer to the present
rulemaking (Enclosure A) for further information.
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William C. Parler
General Counsel

Attachment: NWPA, as amended,

Section 114(f).

Enclosures:

A.

OMMOO
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Federal Register Notice

with final amendments to

10 CFR Parts 2, 51, 60.

Draft Congressional Letter.
Public Announcement.
Comparative Text.

Public Comment Letters.

Public Comment Analysis.

Notice of Receipt of PRM-60-2A.



Commissioners' comments or consent should be provided directly
to SECY by c.o.b. Monday, May 15, 1989.

Commission staff office comments, if any, should be submitted

to the Commissioners NLT Monday, May 8, 1989, with an information
copy to SECY. If thepaper is.of such a nature that it requires
additional time for analytical review and comment, the Commissioners
and the Secretariat should be apprised of when comments may be
expected.

This paper is tentatively scheduled for affirmation at an open
meeting during the week of May 8, 1989. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.
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ATTACHMENT A

Section 114(f) of The Nuclear Waste Policy Act of 1982, as amended

() ENVIRONMENTAL IMPACT STATEMENT.~<{1) Any recommenda-
tion made by the Secretary under this section shall be considered a
major Federal action significantly affecting the quality of the
human environment for purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.). A final environmental
impact statement prepared by the Secretary under such Act shall
accompany any recommendation to the President to approve a site
for a repository.

“(2) With respect to the requirements imposed by the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), compli-
ance with the procedures and requirements of this Act shall be
deemed adequate consideration of the need for a repository, the time
of the initial availability of a repository, and all alternatives to the
isolation of high-level radioactive waste and spent nuclear fuel in a
repository.

%3) For purposes of complying with the uirements of the
National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.)
and this section, the Secretary need not consider alternate sites to
the Yucca Mountain site Jor the repository to be developed under
this subtitle. - R -

“(4) Any environmental impact statement grepared in connection
with a repository proposed to be constructed by the Secretary under
this subtitle shall, tu the extent practicable, be adopted by the

- Commission in connection with the 1ssuance by the Commission of a
construction suthorization and license for such repository. To the
extent such statement is adopted by the Commission, such adoption
shall be deemed to also satisfy the responsibilities of the Commission
under the National Environmental Policy Act of 1969 (42 US.C.
4321 et seq.) and no further consideration shall be required, except
that nothing in this subsection shall affect any independent respon-
sibilities of the Commission to protect the public health and safety
under the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.).

(5) Nothing in this A:t shall be construed to amend or otherwise
detract from the licensing requirements of the Nuclear Regulatory
Commission established in title 1l of the Energy Reorganization Act
of 1974 (42 U.S.C. 584] et seq.).

16) In any such statement prepared with respect to the repository
to be constructed under this subtitle, the Nuclear Regulatory
Commission need not consider the need for a repository, the time of
initial availability of a repository, alternate sites to the Yucca
Mountain site, or nongeologic alternatives to such site.
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 2, 51 and 60

NEPA Review Procedures for Geologic Repositories for High-Level Waste
AGENCY: Nuclear Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission is adopting procedures for
implementation of the National Environmental Poiicy Act with respect to
geologic repositories for high-level radioactive waste. In accordance with
the Nuclear Waste Policy Act of 1982, as amended, the Commission will adopt,
to the extent practicable, the final environmental impact statement prepared
by the Department of Energy that accompanies a recommendation to the
President for repository development. The rule recognizes that the primary
responsibility for evaluating environmental impacts lies with the Department
of Energy; and, consistent with this view, it sets out the standards and
procedures that would be used in determining whether adoption of the

Department's final environmental impact statement is practicable.
EFFECTIVE DATE:
FOR FURTHER INFORMATION CONTACT: James R. Wolf, Office of the General

Counsel, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,

Telephone (301) 492-1641.
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SUPPLEMENTARY INFORMATION:

Under applicable law, the Nuclear Regulatory Commission exercises
regulatory authority with respect to the development, operation, and
permanent closure of one or more geologic repositories for high-level
radioactive waste and spent nuclear fuel. In connection with the exercise
of this authority, the Commission is required by the National Environmental
Policy Act of 1969 (NEPA), to give appropriate consideration to the
environmental impacts of its actions. The scope of such consideration and
the procedure to be followed by the Commission in fulfilling its NEPA
responsibilities are addressed by the Nuclear Waste Policy Act of 1982, as
amended (NWPA). This statute directs the Commission to adopt the
environmental impact statement (EIS) prepared by the Department of Energy
(the applicant for the NRC license with respect to the repository) “to the
extent practicable," with the furthef ﬁroviso that Adopt%on of bOE's EIS
shall be deemed to satisfy the Commission's NEPA responsibilities "and no
further consideration shall be required." The Commission has been engaged
in rulemaking to implement this statutory framework.

The Commission accordingly undertook a careful review of the text and
statutory history of the pertinent provisions of the Nuclear Waste Policy

Act. The results of this review were presented in the notice of proposed

rulemaking published in the Federal Register on May 5, 1988, 53 FR 16131.
As summarized therein: '
(1) The Commission will conduct a thorough review of DOE's draft EIS
and will provide comments to DOE regarding the adequacy of the

statement.
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(2) If requested by Congress pursuant to the NWPA, the Commission will
provide comments on DOE's EIS to the Congress with respect to a State
or Tribal notice of disapproval of a designated site.

(3) The NRC will find it practicable to adopt DOE's EIS (or any DOE
supplemental EIS) unless:

(a) The action proposed to be taken by the NRC differs in an
environmentally significant way from the action described in DOE's
license application, or |

(b) Significant and substantial new information or new
considerations render the DOE EIS inadequate.

(4) The DOE EIS will accompany the application through the Commission's
review process, but will be subject to litigation in NRC's Ticensing
proceeding only where factors 3(a) or 3(b) are present.

In accordance with NWPA, the primary responsibility for evaluating
environmental impacts lies with DOE, and DOE would therefore be
required to supplement the EIS, whenever necessary, to consider changes
in its proposed activities or any significant new information.

The Commission received nine letters of comment in response to its

notice of proposed rulemaking. The commenters were the State of Nevada

(Nuclear Waste Project Office), the U.S. Department of Energy, the Council

on Environmental Quality, the U.S. Environmental Protection Agency, and

several private organizations (the Nevada Nuclear Waste Task Force, the

Environmental Defense Fund, the Southwest Research and Information Center,

the Sierra Club, and the Edison Electric Institute).
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After reviewing and giving careful consideration to all the comments
received, the Commission now adopts, in substantial part, the position set
forth in its earlier notice. In particular, the Commission continues to
emphasize its view that its role under NWPA is oriented toward health and
-safety issues and that, in general, nonradiological environmental issues are
intended to be resolved in advance of NRC licensing decisions through the
actions of the Department of Energy, subject to Congressional and judicial
review in accordance with NWPA and other applicable law. The Commission
anticipates that many environmental questions would have been, or at least
could have been, adjudicated in connection with an environmental impact
statement prepared by DOE, and such questions should not be reopened in

proceedings before NRC.
STATE. OF NEVADA COMMENTS .

We begin with the comments presented by the State of Nevada not only
because of its important sovereign interests, but because of the fundamentaf
nature of the issues that are raised. In Nevada's view, NRC "poses,
analyzes and answers the wrong question." According to Nevada, the question
is how NRC should perform its own, independent, NEPA responsibilities and
not how NRC should review and approve the adequacy of DOE's EIS.

Having posed'the question in terms of responsibilities under NEPA,
Nevada reviews the many cases that hold that where a major federal action
involves ﬁwo or more federal agencies, each agency must evaluate the

environmental consequences of the entire project and determine independently
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whether the statutory requirements have been satisfied. NRC is not relieved
from the responsibility of making such an independent determination,
according to the State, because it would still be able to carry out its
licensing responsibilities in a manner consistent with law. NRC, which is
directed by NWPA to adopt the DOE environmental impact statement "to the
extent practicable," need only do so to the extent that it is otherwise
within the customary practice of the agency.

The views of the State bring the question into sharp focus. If the
issue were properly to be posed as Nevada urges - i.e., with an assumption
that the Commission's NEPA responsibilities are not modified by NWPA - then
the regulatory language suggested in its comment Tetter would have merit.
But the Commission firmly believes that the law was intended to have all
matters associated with the environmental impacts of repository development
considered and decided, to the fullest extent practicable, apart from NRC
licensing proceedings. As explained when the proposed rule was published,
this interpretation is supported both by the specific legislative and
judicial review procedures built into the statutory structure and by the
accompanying legislative history. The Commission believes that the result
is sensible. Concerns arising under NEPA -- if not resolved through the
negotiation procedures established by NWPA -- would be adjudicated early,
with finality, and with every reasonable argument being capable of being
advanced to the oversight of Congress and the courts. From that point on,
in the absence of substantial new information or other new considerations,
it would be proper to inquire only whether the specific detailed proposal of

the Department of Energy could be implemented in a manner consistent with
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the health and safety of the public. The resolution of issues in this
manner for purposes of NEPA would in no event affect the framing or decision
of health and safety issues, under the Atomic Energy Act, in NRC licensing
proceedings.1

Although quite different statutory schemes are involved, we perceive a

parallel with issues raised in Quivira Mining Company v. NRC, 866 F.2d 1246

(10th Cir. 1989). That case concerned regulations adopted by NRC pursuant
to the Uranium Mill Tailings Radiation Control Act of 1978. It considered,
among other things, the extent to which NRC, in giving the "due
consideration to economic costs" required by the statute, could rely upon a
cost-benefit study previously carried out by the Environmental Protection
Agency to support EPA's rulemaking responsibilities. The Commission
concluded that since the agencies' actions coincided in material respects,
all statutory language would retain significant force and effect, and the
time period allowed for the issuance of its regulations was inadequate for
an independent study, Congress did not wish to require the NRC to perform a
second cost-benefit analysis. The Court found the legislative history, as
well as the statutory language, to be ambiguous on the question; as such, it

upheld the NRC construction. Here, given the identity of tﬁe actions being

1The State took exception to the standard for completeness of

. information in a license application -- viz. the "reasonably available"

standard of 10 CFR 60.24. Although the matter is not strictly at issue
in this rulemaking, the Commission regards the State's concern in this
regard to be overdrawn. While information may be sufficient to meet
the requirements of 60.24, this in no way implies that such information
will prove to be sufficient to meet the applicant's burden of
persuasion under 60.31.
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considered by the two agencies (DOE and NRC), we believe it to be a fair
reading of Congressional intent that NRC can adequately exercise its NEPA
decisionmaking responsibility with respect to a repository by relying upon

DOE's environmental impact statement. As in Quivira Mining, the timing

requirement - under NWPA, a three-year licensing process for a unique
facility, involving standards of exceptional complexity, requiring
disputatious predictions of future human activity and natural processes for
thousands of years - supplies practical support for our interpretation.
Congress did not speak to the precise question of the standard to be used in
deciding whether adoption of DOE's environmental impact statement is
practicable; and if our construction is not the only one that might be
proposed, it seems to us to be, at a minimum, "permissible."

Once DOE's EIS has been adopted, the statute expressly relieves the
Commission from further consideration of the environmental concerns
addressed in the statement. Congressional review of a State's resolution of
disapproval - should such a resolution be passed - would permit (and, most
likely, virtually ensure) that issues other than those to be adjudicated
under the Atomic Energy Act would have been considered and weighed. Under
these circumstances, it would do no violence to national environmental

policy to proscribe further examination in administrative proceedings.

COUNCIL ON ENVIRONMENTAL QUALITY COMMENTS

The Commission invited the Council on Environmental Quality to comment

on the proposed rule. The conclusion of CEQ was similar to that of the
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State of Nevada. In particular, CEQ read the phrase "to the extent
practicable" to mean that NRC should make an independent evaluation of the
DOE environmental impact statement, adopting some or all of it as
appropriate so as to avoid unnecessary duplication. From the Commission's
perspective, though, the position does nof fully take into account the
detailed scheme for environmental review established by NWPA. Neither the
related provisions of the statute (including, for example, those dealing
with legislative and judicial review and establishing time frames for
Commission decisionmaking) are analyzed, nor is there any examination of the
legislative history which, as described in the preamble to the proposed
rule, supports our point of view. We continue to believe that it is clear -
at least in the debates of the House of Representatives with respect to the
bill which, with amendments, was enacted into law - that the Commission role
was intentionally to be directed to health and safety issues to.the
exclusion, absent new information or new considerations, of issues arising
under NEPA.

It is worth noting, though, that CEQ recognizes that the Commission
might "defer" to a court finding that the DOE environmental impact statement
is adequate. This is certainly close, if not identical to, the Commission’'s
position that a judicial finding of adequacy would preclude further

litigation of the matter in NRC licensing proceedings.
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COMMENTS OF ENVIRONMENTAL ORGANIZATIONS

The environmental organizations' comments included a number of
arguments similar to those of the State of Nevada with respect to the
Commission's customary NEPA responsibilities. As already indicated, it is
our view that Congress intended, under NWPA, for NRC to accept the DOE EIS
in the absence of substantial new considerations or new information. We
reject the suggestion made by the Sierra Club that the approach we have
outlined amounts to an abdication of any Commission responsibility.

In addition, however, a number of comments of somewhat narrower scope
were submitted by environmental organizations (as well as by the State of
Nevada) and are addressed here.

One matter that particularly concerned the private Nevada Nuclear Waste
Task Force involved the relationship befween the judfcia] process and the
Commission's administrative process. The Task Force cautioned that NRC
should not rely on there having been a court ruling with regard to the
adequacy of DOE's environmental impact statement in advance of the
Commission's licensing decision (when a judicial finding of inadequacy,
affecting much or little of the EIS, could be treated as a new
consideration). In fact, such reliance is not essential. It is our
expectation that, under NWPA, a petition for review of the EIS would need to
have been filed roughly contemporaneously with DOE's submission of a license
application to NRC, and that judgment might have been entered within the
three years envisaged for Commission Iicensing. Whether or not this proves

to be the case is not controlling, for the standard for adoption does not
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rest upon collateral estoppel principles. Similarly, we find it beside the
point to speculate regarding the possibility that a reviewing court might
delay its decision on the adequacy until it sees the NRC conclusions in the
licensing proceedihg, Such delay would not stand in the way of the
Commission's taking final action.

Although we thus do not rest our position upon the availability of a
prior judgment of a court, we reiterate our view, as described in the
preamble to the proposed rule, that such a judgment, if entered, would be
controlling on the question of the adequacy of the EIS; and if the EIS were
found to be adequate, it would be practicable for the Commission to adopt
it.

We were criticized for suggesting that members of the public might be
precluded from raising issues anew on the grounds that they had been
represented by State officiéls %n prfo; Judicial prdceedfngs. This position
was claimed to be inconsistent with NRC intervention rules which, it is
correctly argued, traditionally consider the interests of the state in which
a facility is located as being distinguishable from the interests of
particular members of the public who may be affected by the issuance of a
license. Our first response is that our case law with respect to standing
for purposes of intervention does not necessarily apply in the context of
collateral estoppel or issue preclusion, where the policies of repose come
into play. But, in addition, we would reach the same result even if
informed members of the public were not constrained by the putative prior
judgment against the state; for in that event their failure to pursue their
claims within the 180 days specified by Section 119 of NWPA would operate as

a bar.
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The Commission's position that failure to challenge DOE's environmental
impact statement promptly in the courts bars subsequent challenge to that
EIS in NRC proceedings was also criticized. Commenters suggested, instead,
that affected parties may decide for reasons of litigative strategy or
otherwise to contest questions regarding the repository in NRC licensing
proceedings rather than by going to court about the DOE environmental impact
statement. But such a unilateral decision on their part cannot operate as a
means to circumvent the clear policy of the NWPA requiring prompt
adjudication of the issues raised by the EIS. When there has been a full
and fair opportunity to raise the challenge, a party's failure to avail
itself should in our view be regarded as an abandonment of its right to do

so many years later. See Oregon Natural Resources Council v. U.S. Forest

Service, 834 F.2d 842, 847 (9th Cir. 1987).

There is force to a commenter's suggestion that our proposed rules
failed to take account of an EIS having been prepared in connection with a
Negotiator-selected site, in which case the Commission review would be
governed by Section 407 of NWPA, as amended, 42 USC 10247, instead of
Section 114, 42 USC 10134. One difference, as pointed out by the comment,
is that for a Negotiator-selected site DOE makes no formal recommendation to
the President and the President makes no decision with respect to approval
of the site. This difference alone would not affect the approach we take to
discharging our NEPA responsibilities, in part because we would expect early
judicial review to be available even in the absence of a Presidential
decision. In this regard, NWPA authorizes a civil action to review any EIS

prepared with respect to "any action" under the applicable subpart and,

PTSIFINL3 - 4/20/89



- 12 -

given our perspective on the intended allocation of functions between DOE
and NRC, "any action" could include the Secretary of Energy's submission of
an application to the Commission. We think the intent of Congress, as
evidenced by the considerable parallelism of the language employed, was
generally to establish the same sort of role for the Commission with respect
to any site - whether at Yucca Mountain or at a Negotiator-selected
Tocation. We recognize that it is our obligation "to consider the Yucca
Mountain site as an alternate to [the Negotiator-selected site] in the
preparation of" an EIS. This obligation will be discharged, though, to the
extent of our adoption of the DOE environmental impact statement, provided
that the alternative sites were addressed therein.

One aspect of the Negotiator-selected site provisions does have to be
taken into account, however. For a Negotiator-selected site, a Commission
decision to adopt the environmental impact statement must be made "in
accordance with section 1506.3 of title 40, Code of Federal Regulations," -
a limitation that we found not to apply to the EIS submitted under Section
114 of NWPA. Under the cited section of the CEQ regulations, the Commissioﬁ
may only adopt|the DOE statement if it is "adequate." While a judicial
.decision on the point would be controlling, we would otherwise need to make
an independent judgment in accordance with established practice. The final
regulations reflect this possibility. In passing, though, we observe that
we find nothing anomalous in having this responsibility in the case of a
Negotiator-selected site but not in the case of the Congressionally-

designated site at Yucca Mountain, for in the latter case there are
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opportunities for State disapproval and Congressional consideratidn

that serve to provide a forum outside the Department for the evaluation of
environmental concerns.

We are not persuaded by the comment that took exception to our
requirement that needed supplements to the EIS would, as a general rule,
have to be prepared by DOE - and that DOE's failure to comply with this
requirement might be grounds for denial of a construction authorization. It
seems to us that such supplementation by DOE would ordinarily be appropriate
whenever, in the light of new information or new considerations, its
proposed action may give rise to significant environmental impacts that were
not addressed in its original EIS.

We were urged to reconsider our position with respect to the imposition
of license conditions directed at mitigation of adverse environmental
impacts. We had suggested that DOE could itself be held accountable for
compliance with the mitigation measures described in its EIS, so that there
was no need for them to be subject to litigation in NRC proceedings. The
basis for our position is that the departure from planned mitigation
measures may well be a major Federal action having significant environmental
impacts, which would necessitate the preparation of an environmental impact
statement for a project that was otherwise determined to be without
significant impact. But, in any event, we see no basis for employing our
requlatory authority in this instance to police DOE's compliance with its
mitigation plans; it will be subject to no more and no less oversight from
interested persons than would be the case for many other developmental

projects carried out, after preparation of appropriate environmental
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documentation, by Federal departments and agencies. To permit the
mitigation measures to be litigated in NRC administrative proceedings -
legitimate as this may be in other contexts - would run counter to the
direction of the NWPA. It would bring in through the back door at least
some of the contentions which, in our view, were to be settled in other
forums.

An argument was made that amended Section 114(f)(6) -- which provides
that "the Commission" need not consider enumerated factors in any EIS prepared
with respect to a repository -- indicates that Congress intended for NRC to
issue its own EIS. The language in question appears to have been designed
as an editorial measure, lacking substantive effect. The legislative
history, cited with the proposed rule, demonstrates that no important change
was being made in NRC's NEPA responsibilities, which under the 1982 statute
were limited in the manner we have described. The statutory language is not
surplusage, for NRC may have an obligation to prepare a supplemental EIS

where there are new considerations or new information.
DEPARTMENT OF ENERGY COMMENTS

The Department of Energy, which is the prospective applicant affected
by the proposed rules, agreed that NWPA counsels against wide-ranging
independent examination by NRC of environmental concerns during the course
of the licensing proceedfngs. DOE also concurred with NRC's view that a
judicial determination of adequacy of an EIS precludes further litigation of

that issue and that failure to raise an issue within the time set out in
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NWPA bars later challenge. The other DOE comments call for some
clarification of the Commission's intentions, but do not prompt any
~ fundamental change of the position that had previously been outlined.

For example, we can put to rest DOE's concern that NRC might defer its
acceptance review of the license application until the entire Jjudicial
review process on the EIS had run its course. Under the amendments, both as
proposed and as adopted, the acceptance review applies only to the
completeness of "the application," not "the application or environmental
report" as under existing 10 CFR 2.101(f)(2).

We believe we can also satisfy DOE's concern with respect to our
mention, at 53 FR 16132, that there may be a need for "multiple EIS's." The
point being made was not that NRC might need to prepare its own EIS when DOE
had already done so, but that the licensing process may involve more than
one major federal action (for example, the construction of the repository on
the one hand and the emplacement of waste on the other) that could
necessitate the preparation of a supplemental EIS if not an entirely new
one.

The responsibility for supplementation was another point of cbntention.
DOE - along with some of the other commenters - argued that it would be
irappropriate for it to be obliged to supplement its completed EIS in order
to satisfy any independent NEPA responsibilities of the Commission. We
agree with this statement. But, as DOE itself acknowledges, it might need
to supplement the EIS if it were to make a substantial change in the

proposed action or if significant new circumstances or information were to
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become available. That is all that is required by the regulatory language
(10 CFR 60.24(c)). _

However, in support of its position, DOE suggested that NRC adoption
under the NWPA provisions was related specifically to the EIS "submitted as
part of the Department's recommendation to the President." But the language
of Section 114(f) quite clearly applies to "any environmental impact state-
ment prepared in connection with a repository proposed to be constructed" by
DOE under NWPA.

DOE is correct in pointing out that a supplemental EIS would not
necessarily be required in the event of a substantial change in the proposed
action, where the change and the impacts thereof had previously been
considered in the original statement.

The principal remaining issue raised by DOE's comments concerns the
appropriate role of NRC in DOE's NEPA activities. DOE suggests that NRC

should be a "cooperating agency," a role that the Council on Environmental
Quality has recognized as being appropriate in the licensor-licensee
context. We are not persuaded. The present situation is unique because -
unlike the customary licensor-licensee situation - the particular statute
guiding our approach (i.e., NWPA) removes the balancing of environmental
considerations from our independent judgment. Under these circumstances, it
strikes us as particularly out of place for NRC to undertake the kind of
critical evaluation that a "cooperating agency" should perform in the
prebaration of an EIS. The Commission, nevertheless, has jurisdiction and

expertise that it can, and will, bring to DOE's attention as a commenting

agency through the entire DOE NEPA process. We shall not hesitate, in
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particular, to raise concerns that might subsequently also require
adjudication, under the standards of the Atomic Energy Act, in our licensing
proceedings. Other issues, of course, can be identified in our comments as
well. In other words, NRC as a commenting agency can and will play an
important constructive role all the while from the scoping stage through
preparation of the environmental impact statement; but as the sole
responsibility for weighing the environmental impacts in support of a
recommendation to the President is vested in DOE, DOE properly should be the
agency with formal sponsorship of the EIS as well.

We respond, finally, to DOE's claim that the requirement for DOE to
inform the Commission of the status of legal action on the repository is
unnecessary, since this informétion is a matter of public record. As a
general rule, the applicant has the burden of placing on the record those
factual matters upon which NRC decisions may be predicatéd. Although we
have not placed sole reliance upon principles of issue preclusion
(collateral estoppel), it remains our position that a final judgment of a
reviewing court with respect to the adequacy of the DOE final environmental
impact statement would be controlling and would support our adoption of such
FEIS. Accordingly, it is appropriate for DOE to report on the status

thereof.

INDUSTRY COMMENTS

Comments received from Edison Electric Institute generally supported

the Commission's view that its essential responsibility under NWPA is to
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address radiological safety issues under the Atomic Energy Act, and that the
requirements of NEPA were substantive]y modified as they apply to the
high-level nuclear waste program.

We decline to follow EEI's suggestion that issues related to adoption
of DOE's environmental impact statemeﬁt be made prior to the hearing process
and outside the adjudicatory arena. As we have noted before, the impact
statement does not simply "accompany" an agency recommendation for action in
the sense of having some independent significance in isolation from the
deliberative process. Rather the impact statement is an integral part of
the Commission's decision. It forms as much a vital part of the NRC's

decisional record as anything else. Public Service Company of Oklahoma

(Black Fox Station, Units 1 and 2), CLI-80-31, 12 NRC 264, 275 (1980). Even
though the range of issues to be considered in the hearing may be limited,
the formal function of the environmental impact statement as an element of
the licensing decision remains.

Nor do we consider it desirable to dictate firm deadlines for either
the NRC staff to present its position on practicability of adoption or for
the filing of contentions with respect to the practicability of adoption.

On the contrary, we cannot predict when the conditions that potentially
could necessitate supplementation of the EIS - "new" considerations or "new"
information - might arise. ’It is our intention that the NRC staff should
present its position at the outset of the proceeding. Other parties seeking
to litigate the matter would be well advised to file contentions promptly,
as nontimely filings will only be entertained under the conditions described

in 10 CFR 2.714(a)(1).
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CHANGES FROM THE PROPOSED RULE

Section 51.67. Environmental information concerning geologic

repositories.

This section is revised to provide for the submission of environmental
impact statements, pursuant to Title IV of NWPA, as amended, with respect to
a Negotiator-selected site. A further change reflects DOE's comment that
supplement would not be required where a modification to its plans had been
previously addressed by its EIS.

Section 51.109. Public hearings in proceedings for issuance of

materials license with respect to a geologic repository.

Paragraph (c) is revised so that the special criterion for adoption, as
discussed herein, will apply only with respect to the geologic repository at
the Yucca Mountain site. Any EIS for a Negotiator-selected site would be
excluded from the application of this paragraph. A conforming change
appears in paragraph (d).

Paragraph (e) is modified to emphasize that the Commission's customary
policies will be observed except for adoption of an EIS prepared under
Section 114. This is achieved by the insertion of the cross-reference
("in accordance with paragraph (c)") in the introductory clause. As the
language has been modified, it permits the adoption of other DOE
environmental impact statements with respect to a Negotiator-selected site
in accordance with generally applicable law. This includes observance of

the procedures outlined in 40 CFR 1506.3. This is addressed adequately in
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Appendix A to 10 CFR Part 51, Subpart A, and requires no further elaboration

in the text of the rule.
PETITION FOR RULEMAKING

The Commission's earlier notice invited comments upon the related
portions of a petition for rulemaking submitted by the States of Nevada and
Minnesota, PRM-60-2A, 50 FR 51701, December 19, 1985. None of the comments
received by the Commission in response to the notice addressed the petition
as such. (The State of Nevada referred to the petition, recognized that
some of the considerations therein have been mooted, aﬁd urged the other
actions discussed herein.) However, the issues identified by the petition
regarding the criteria and procedures for adoption of DOE's EIS have been
considered in this proceeding. - Since the language being-promulgated differs
from that proposed by the petitioners, the section of the petition
pertaining to adoption of DOE's EIS (i.e., Section IV.3) is denied. The
Commission nevertheless observes that although it does not employ the
language proposed by the petitioners, it is in full agreement with the
petitioners' argument that adoption of DOE's EIS must not compromise the
independent responsibilities of NRC to protect the public health and safety
under the Atomic Energy Act of 1954. Our rulemaking approach is in fact
designed to enhance our ability to address these health and safety issues as

effectively and objectively as possible.
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ENVIRONMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that this regulation is the type of action described
in categorical exclusions 10 CFR 51.22(c)(1) and (3). Therefore, neither
an environmental impact statement nor an environmental assessment has been

prepared for this regulation.

PAPERWORK REDUCTION ACT STATEMENT

The rule contains no information collection requirements and therefore is

not subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

REGULATORY FLEXIBILITY CERTIFICATION

In accordance with the Regulatory Flexibility Act of 1980 (5 USC 605(b)),
the Commission certifies that this rule will not have a significant economic
impact on a substantial number of small entities. The only entity subject

to regulation under this amended rule is the U.S. Department of Energy.

LIST OF SUBJECTS IN 10 CFR PART 2

Administrative practice and procedure, Antitrust, Byproduct material,
Classified information, Environmental protection, Nuclear materials, Nuclear
power plants and reactors, Penalty, Sex discrimination, Source material,

Special nuclear material, Waste treatment and disposal.
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LIST OF SUBJECTS IN 10 CFR PART 51 :

Administrative practice and procedure, Environmental impact statement,
Nuclear materials, Nuclear power plants and reactors, Reporting and record

keeping requirements.

LIST OF SUBJECTS IN 10 CFR PART 60

High-level waste, Nuclear power plants and reactors, Nuclear materials,
Penalty, Reporting and record keeping requirements, Waste treatment and

disposal.

ISSUANCE

For the reasons set out in the preamble and under the authority of the
Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of
1974, as amended, the National Environmental Policy Act of 1969, as amended,
the Nuclear Waste Policy Act of 1982, as amended, and 5 U.S.C. 553, the NRC
adopts the following amendments to 10 CFR Part 51, and related conforming

amendments to 10 CFR Parts 2 and 60.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read as follows:

Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201, 2231); sec.
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191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); sec. 201, 88
Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68
Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092,
2093, 2111, 2133, 2134, 2135); sec. 114(f), Pub. L. 97-425, 96 Stat. 2213,
as amended (42 U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 Stat. 853, as
amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42'U.S.C. 5871). Sec-
tions 2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 u.s.c.
2132, 2133, 2134, 2135, 2233, 2239). Section 2.105 also issued under Pub.
L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also issued
under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42 U.S.C.
2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846). Sections 2.600-2.606
also issued under sec. 102, Pub, L. 91-190, 83 Stat. 853, as amended (42
U.S.C. 4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554.
Sections 2.754, 2.760, 2.770 also issued under 5 U.S.C. 557, Section 2.790
also issued under sec. 103, 68 Stat. 936, as amended (42 U.S.C. 2133) and 5
U.S.C. 552. Sections 2.800 and 2.808 also issued under 5 U.S.C. 553.
Section 2.809 also issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039). Subpart K also issued under sec.
189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Appendix A also issued under sec. 6, Pub. L. 91-560, 84
Stat. 1473 (42 U.S.C. 2135). Appendix B also issued under sec. 10, Pub. L.
99-240, 99 Stat. 1842 (42 U.S.C. 2021b et seq.).
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2. In section 2.101, paragraphs (f)(1), (2), (4), (5), and (7) are
revised to read as follows:

§ 2.101 Filing of application.

* * * * * *

(f)(1) Each application for a license to receive and possess high-level
radioactive waste at a geologic repository operations area pursuant to Part
60 of this chapter and any environmental impact statement required in
connection therewith pursuant to Subpart A of Part 51 of this chapter shall
be processed in accordance with the provisions of this paragraph.

(2) To allow a determination as to whether the application is complete
and acceptable for docketing, it will be initially treated as a tendered
document, and a copy will be available for public inspection in the Commis-
sion's Public Document Room. Twenty copies shall be filed to enable this
determination to be made.

%* * * * * *

(4) [Reserved]

(5) If a tendered document is acceptable for docketing, the applicant
will be requested to (i) submit to the Director of Nuclear Material Safety
and Safeguards such additional copies of the application and environmental
impact statement as the regulations in Part 60 and Subpart A of Part 51 of
this chapter require, (ii) serve a copy of such application and
environmental impact statement on the chief executive of the municipality in
which the geologic repository operations area is to be located, or if the
geologic repository operations area is not to be located within a munic-

ipality, on the chief executive of the county (or to the Tribal organiza-
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tion, if it is to be located within an Indian reservation), and (iii) make
direct distribution of additional copies to Federal, State, Indian Tribe,
and local officials in accordance with the requirements of this chapter and
written instructions from the Director of Nuclear Material Safety and
Safeguards. A1l such copies shall be completely assembled documents,
identified by docket number. Subsequently distributed amendments to the
application, however, may include revised pages to previous submittals and,
in such cases, tﬁe recipients will be responsible for inserting the revised
pages.

* * * * * *

(7) Amendments to the application and supplements to the environmental
impact statement shall be filed and distributed and a written statement
shall be furnished to the Director of Nuclear Material Safety and Safeguards
in the same manner as for the initial application and environmental impact

statement.

* * * * % *

PART 51 - ENVIRONMENTAL PROTECTION REGULATIONS FOR DOMESTIC LICENSING AND
RELATED REGULATORY FUNCTIONS |

3. The authority citation for Part 51 is revised to read as follows:
Sec. 161, 68 Stat. 948, as amended (42 U.S.C. 2201); secs. 201, as amended,
202, 88 Stat. 1242, as amended, 1244 (42 U.S.C. 5841, 5842).

Subpart A also isﬁued under National Environmental Policy Act of 1969,

secs. 102, 104, 105, 83 Stat. 853-854, as amended (42 U.S.C. 4332, 4334,
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4335); and Pub.L. 95-604, Title II, 92 Stat. 3033-3041. Section 51.22 also
issued under sec. 274, 73 Stat. 688, as amended by 92 Stat. 3036-3038 (42
U.S.C. 2021) and under Nuclear Waste Policy Act of 1982, sec. 121, 96 Stat.
2228 (42 U.S.C. 10141). Secs. 51.43, 51.67, and 51.109 also issued under
Nuclear Waste Policy Act of 1982, sec. 114(f), 96 Stat. 2216, as amended
(42 U.S.C. 10134(f)).

4. In § 51.20, existing paragraph (b)(13) is redesignated as paragraph
(b)(14) énd a new paragraph (b)(13) is added to read as follows:

§ 51.20 Criteria for and identification of licensing and requlatory

actions requiring environmental impact statements.

* * %* * * *
(b) *dkd
* * * * * *

(13) Issuance of a construction .authorization and license pursuant to
Part 60 of this chapter.
* * * * * *
5. Section 51.21 is revised to read as follows:

§ 51.21 Criteria for and identification of licensing and requlatory actions

requiring environmental assessments.

A1l licensing and regulatory actions subject to this subpart require an
environmental assessment except those identified in § 51.20(b) as requiring
an environmental impact statement, those identified in § 51.22(c) as
categorical exclusions, and those identified in §51.22(d) as other actions

not requiring environmental review. As provided in § 51.22(b), the
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Commission may, in special circumstances, prepare an environmental
assessment on an action covered by a categorical exclusion.

6. Section 51.22 is amended, by revising the heading and adding a new
paragraph (d), to read as follows:

§ 51.22 Criterion for categorical exclusion; identification of licensing

and regulatory actions eligible for categorical exclusion or otherwise

not requiring environmental review.

* * * * *. *

(d) In accordance with section 121 of the Nuclear Waste Policy Act of
1982 (42 U.S.C. 10141), the promulgation of technical requirements and
criteria that the Commission will apply in approving or disapproving ap-
p]ications under Part 60 of this chapter sha11‘not require an environmental
'impact statement, an environmental assessment, or any environmental review
under subparagraph (E) or (F) of section 102(2) of NEPA. "

7. In § 51.26, paragraph (a) is revised and a new paragraph (c¢) is
added, to read as follows:

§ 51.26 Requirement to publish notice of intent and conduct scoping

process.
(a) Whenever the appropriate NRC staff director determines that an

environmental impact statement will be prepared by NRC in connection with a
proposed action, a notice of intent will be prepared as provided in § 51.27,
and will be published in the Federal Register as provided in § 51.116, and
an appropriate scoping process (see §§ 51.27, 51.28 and 51.29) will be

conducted.
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%* * * * * *

(c) Upon receipt of an application and accompanying environmental
impact statement under § 60.22 of this chapter (pertaining to geologic
repositories for high-level radioactive waste), the appropriate NRC staff
director will include in the notice of docketing required to be published by
§ 2.101(f)(8) of this chapter a statement of Commission intention to adopt
the environmental impact statement to the extent practicable. However, if
the appropriate NRC staff director determines, at the time of such
publication or at any time thereafter, that NRC should prepare a
supplemental environmental impact statement in connection with the
Commission's action on the Ticense application, the procedures set out in
paragraph (a) of this section shall be followed.

8. A new § 51.67 is added to read as follows:

§ 51.67 Environmental information concerning geologic repositories.

(a) In lieu of an environmental report, the Department of Energy, as an
applicant for a license or license amendment pursuant to Part 60 of this
chapter, shall submit to the Commission any final environmental impact
statement which the Department prepares in connection with any'geo1ogic
repository developed under Subtitle A of Title I, or under Title IV, of the
Nuclear Waste Policy Act of 1982, as amended. (See § 60.22 of this chapter
as to required time and manner of submission.). The statement shall include,
among the alternatives under consideration, denial of a license or
construction authorization by the Commission.

(b) Under applicable provisions of law, the Department of Energy may be

required to supplement its final environmental impact statement if it makes
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a substantial change in its proposed action that is relevant to
environmental concerns or determines that there are'significant new
circumstances or information relevant to environmental concerns and bearing
on the proposed action or its impacts. The Department shall submit any
supplement to its final environmental impaét statement to the Commission.
(See § 60.22 of this chapter as to required time and manner of submission.)

(c) Whenever the Department of Energy submits a final environmental
impact statement, or a final supplement to an environmental impact
statement, to the Commission pursuant to this section, it shall also inform
the Commission of the status of any civil action for judicial review
initiated pursuant to section 119 of the Nuclear Waste Policy Act of 1982.
This status report, which the Department shall update from time to time to
reflect changes in status, shall:

(1) State whether the environmental impact statement has been found by
the courts of the United States to be adequate or inadequate; and

(2) ldentify any issues relating to the adequacy of the environmental
impact statement that may remain subject to judicial review.

9. A new § 51.109 is added to read as follows:

§ 51.109 Public hearings in proceedings for issuance of materials license

with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to receive and
possess source, special nuclear, and byproduct material at a geologic
repository operations area, the NRC staff shall present its position on
whether it is practicable to adopt, without further supplementation, the

environmental impact statement (including any supplement thereto) prepared
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by fhe Secretary of Energy. If the position of the staff is that
supplementation of the environmental impact statement by NRC is required, it
shall file its final supplemental environmental impact statement with the
Environmental Protection Agency, furnish that statement to commenting
agencies, and make it available to the public, before presenting its
position. In discharging its responsibilities under this paragraph, the
staff shall be guided by the principles set forth in paragraphs (c) and (d)
of this section.

(2) Any other party to the proceeding who contends that it is not
practicable to adopt the DOE environmental impact statement, as it may have
been supplemented, shall file a contention to that effect in accordance with
§ 2.714(b) of this chapter. Such contention must be accompanied by one or
more affidavits which set forth factual and/or technical bases for the claim '
that, under the principles set forth -in paragraphs (c) and (d) of this
section, it is not practicable to adopt the DOE environmental impact
statement, as it may have been supplemented. The presiding officer shall
resolve disputes concerning adoption of the DOE environmental impact
statement by using, to the extent possible, the criteria and procedures that
are followed in ruling on motions to reopen under § 2.734 of this chapter.

(b) In any such proceeding, the presiding officer will determine those
matters in controversy among the parties within the scope of NEPA and this
.subpart, specifically including whether, and to what extent, it is
practicable to adopt the environmental impact statement prepared by the
Secretary of Energy in connection with the issuance of a construction

authorization and license for such repository.
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(c) The presiding officer will find that it is practicable to adopt any
environmental impact statement prepared by the Secretary of Energy in
connection with a geologic repository proposed to be constructed under
Title I of the Nuclear Waste Policy Act of 1982, as amended, unless:

(1)(i) The action proposed to be taken by the Commission differs from
the action proposed in the license application submitted by the Secretary of
Energy; and

(ii) The difference may significantly affect the quality of the human
environment; or

(2) Significant and substantial new information or new considerations
render such environmental impact statement inadequate.

(d) To the extent that the presiding officer determines it to be
practicable, in accordance with paragraph (c), to adopt the environmental
impact statement prepared by the Secretary of Energy, such adoption shall be
deemed to satisfy all responsibilities of the Commission under NEPA and no
further consideration under NEPA or this subpart shall be required.

(e) To the extent that it is not practicable, in accordance with
paragraph (c), to adopt the environmental impact statement prepared by the
Secretary of Energy, the presiding officer will:

(1) Determine whether the requirements of section 102(2)(A), (C), and
(E) of NEPA and the regulations in this subpart have been met;

(2) Independently consider the final balance among conflicting factors
contained in the record of the proceeding with a view to determining the

appropriate action to be taken;
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(3) Determine, after weighing the environmental, economic, technical
and other benefits against environmental and other costs, whether the
construction authorization or license should be issued, denied, or
appropriately conditioned to protect environmental values;

(4) Determine, in an uncontested proceeding, whether the NEPA review
conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in accordance with
the regulations in this subpart, the construction authorization or license
should be issued.as proposed.

(f) In making the determinations described in paragrabh (e), the
environmental impact statement will be deemed modified to the extent that
findings and conclusions differ from those in the final statemeht prepafed
by the Secretary of Energy, as it may have been supplemented. The initial
decision will be distributed to any persons not otherwise entitled to
receive it who responded to the request in the notice of docketing, as
described in § 51.26(c). If the Commission or the Atomic Safety and
Licensing Appeal Board reaches conclusions different from those of the
presiding officer with respect to such matters, the final environmental
impact statement will be deemed modified to that extent and the decision
will be similarly distributed.

(g) The provisions of this section shall be followed, in place of
those set out in § 51.104, in any proceedings for the issuance of a license
to receive and possess source, special nuclear, and byproduct material at a

geologic repository operations area.
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10. In § 51.118, the existing text is redesignated as paragraph (a) and
a new paragraph (b) is added, to read as follows:

§ 51.118 Final environmental impact statement - Notice of availability.

(a) %+
(b) Upon adoption of a final environmental impact statement or any sup-
plement to a final environmental impact statement'prepared by the Department
of Energy with respect to a geologic repository that is subject to the
Nuclear Waste Policy Act of 1982, the appropriate NRC staff director shall

follow the procedures set out in paragraph (a).
PART 60 - DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN GEOLOGIC REPOSITORIES

11. The authority citation for Part 60 is revised to read as follows:
Secs. 51, 53, 62, 63, 65, 81, 161, 182, 183, 68 Stat. 929, 930, 932, 933,
935, 948, 953, 954, as amended (42 U.S.C. 2071, 2073, 2092, 2093, 2095,
2111, 2201, 2232, 2233); secs. 202, 206, 88 Stat. 1244, 1246 (42 U.S.C.
5842, 5846); secs. 10 and 14, Pub. L. 95-601, 92 Stat. 2951 (42 U.S.C. 2021a
and 5851); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332); secs.
114, 121, Pub. L. 97-425, 96 Stat. 2213, 2228, as amended (42 U.S.C. 10134,
10141).

For the purposes of section 223, 68 Stat. 958, as amended (42 U.S.C.
2273), §§ 60.10, 60.71 to 60.75 are issued under sec. 16lo, 68 Stat. 950, as
amended (42 U.S.C. 2201(0)). v

12. In § 60.15, paragraph (c) is removed ;nd paragraph (d) is

redesignated as paragraph (c).
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13. In § 60.21, paragraph (a) is revised to read as follows:

§ 60{21 Content of application.

| (a) An application shall consist of general information and a Safety
Analysis Report. An environmental impact statement shall be prepared in ac-
cordance with the Nuclear Waste Policy Act of 1982, as amended, and shall
accompany the application. Any Restricted Data or National Security
Information shall be separated from unclassified infofmation.
% * * * * *
14. Section 60.22 is revised to read as follows:

§ 60.22 Filing and distribution of application.

(a) An application for a license to receive and possess source, special
nuclear, or byproduct material at a geologic repository operations area at a
site which has been characterized, and any amendments théreto, and an
accompanying environmental impact statement and any supplements, shall be
signed by the Secretary of Energy or the Secretary's authorized
_ representative and shall be filed in triplicate with the Director.

(b) Each portion of such application and any amendments, and each
environmental impact statement and any supplements, shall be accompanied by
30 additional copies. Another 120 copies shall be retained by DOE for
distribution in accordance with written instructions from the Director or
the Director's designee. |

(c) DOE shall, upon notification of the appointment of an Atomic Safety
and Licensing Board, update the application, eliminating all superseded

information, and supplement the environmental impact statement if necessary,
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and serve the updated application and environmental impact statement (as it
may have been supplemented) as directed by the Board. At that time DOE
shall also serve one such copy of the application and environmental impact
statement on the Atomic Safety and Licensing Appeal Panel. Any subsequent
amendments to the application or supplements to the environmental impact
statement shall be served in the same manner.

(d) At the time of filing of an application and any amendments thereto,
one copy shall be made available in an appropriate location near the
proposed geologic repository operations area (which shall be a public
document room, if one has been_established) for inspection by the public and
updated as amendments to the application are made. The environmental impact
statement and any supplements thereto shall be made available in the same
manner. An updated copy of the application, and the environmental impact
statement and supplements, shall be produced at any public hearing held by
the Commission on the application, for use by any party to the proceeding.

(e) The DOE shall certify that the updated copies of the application,
and the environmental impact statement as it may have been supplemented, as
referred to in paragraphs (c) and (d) of this section, contain the current
contents of such documents submitted in accordance with the requirements of
this part.

15. In § 60.24, the section heading and paragraphs (a) and (c) are
revised to read as follows:

§ 60.24 Updating of application and environmental impact statement.

(a) The application shall be as complete as possible in the light of

information that is reasonably available at the time of docketing.
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* * %* * * *

(c)‘The DOE shall supplement its environmental impact statement in a
timely manner so as to take into account the environmental impacts of any
substantial changes in its proposed actions or any significant new
circumstances or information relevant to environmental concerns and bearing

on the proposed action or its impacts.

16. In § 60.31, the introductory paragraph is revised to read as
follows:

§ 60.31 Construction authorization.

Upon review and consideration of an application and environmental
impact statement submitted under this part, the Commission may authorize
construction if it determines:

* * - * ‘ * %* *

17. In § 60.51, the introductory portion of paragraph (a), and

paragraph (b), are revised to read as follows: '

§ 60.51 License amendment for permanent closure.

(a) DOE shall submit an application to amend the license prior to
permanent closure. The submission shall consist of an update of the license
application submitted under §§ 60.21 and 60.22, including:

* * * * * *

(b) If necessary, so as to take into account the environmental impact
of any substantial changes in the permanent closure activities proposed to
be carried out or any significant new information regarding the

environmental impacts of such closure, DOE shall also supplement its
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environmental impact statement and submit such statement, as supplemented,

with the application for license amendment.
Dated at Rockville, Maryland this day of 1989.

For the Nuclear Regulatory Commission.

Samuel J. Chilk,
Secretary of the Commission.
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The Honorable Morris K. Udall, Chairman
Subcommittee on Energy and the Environment
Committee on Interior and Insular Affairs
United States House of Representatives
wWashington, D.C. 20515

Dear Mr. Chairman:
Enclosed for the information of the Subcommittee are copies of a public

announcement and a proposed amerdment to Title 10 of the Code of Federal
Regulations which is to be published in the Federal Register.

The Nuclear Regulatory Commission is providing, by this amendment, the
standards and prccedures it will follow in satisfying its responsibilities
under the National Environmental Policy Act with respect tc a geologic
repositery. The action addresses, in particular, the provision in Section
114(f) of the Nuclear Waste Policy Act of 1982, as amended, which directs the
Commission to adopt, to the extent practicable, the final environmentel
impact statement prepared by the Department of Energy. This final rule
conforms, in large part, to the provisions cf the proposed rule that was
published in the Federal Register in May 1988 and furnished to you at that
time.

Sincerely,

" William C. Parler
General Counsel

cc: Rep. Don Young
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UKAF |

NRC ISSUES REGULATIONS ON ENVIRONMENTAL IMPACT STATEMENTS FOR
HIGH-LEVEL RADIOACTIVE WASTE REPOSITORIES

The Nuclear Regulatory Commission is amending its regulations to establish
procedures for environmental reviews of applications from the Department of

Energy to construct and operate high-level radioactive waste repositories.

Under the Nuclear Waste Policy Act of 1982, DOE is responsible for the
construction and operation of geologic repositories for the disposal of
high-level radioactive waste. DOE is required by the Act to obtain
construction authorizations and licenses for the repositories from the

Commission.

The National Environmental Policy Act requires agencies to prepare an
environmental impact statement for any major federal action that significantly
affects the qua]it} of the-humén en?f%onment. Themliceﬁsing of DOE to receive
and possess high-level radioactive waste at a geologic repository would involve
a federal action significantly affecting the environment. Therefore the

Commission is required to have an environmental impact statement when it

considers a license application from DOE.

However, the Nuclear Waste Policy Act (NWPA) directs the Commission--in
reviewing DOE's construction authorization or license application--to adopt to
the extent practicable any environmental statement prepared by DOE. The new
NRC rule sets out the standards and procedures that would be used in

determining whether adopting DOE's statement is practicable.



DRAFT

The rule states that the NRC would find it practicable to adopt DOE's

environment impact statement unless:

(1) Actions that the NRC -proposes to require DOE to take differ in an
environmentally significant way from the actions proposed in DOE's license

application or

(2) Significant and substantial new information or new considerations

make DOE's environmental impact statement inadequate.

Although there might be situations in which the NRC itself must prepare a
supplementary environmental impact statement, the Commission expects as a
general rule, that DOE will supplement the statement as needed and that this

will resolve any new circumstances or information that might arise.

In public hearings on whepher an authorizationmto cpnstrugt a repository
should be issued, parties to the licensing proceeding, including the NRC staff,
will have an opportunity to indicate whether they consider it practicable to
adopt DOE's statement without supplementing it. The presiding officer in the
hearing (a license board) would then determine the extent to which adoption of

the DOE environmental impact statement is practicable.

A proposed rule on this subject was published in the Federal Register for
public comment on May 5, 1988. In response to the comments, a change was made
to deal with a site other than the Yucca Mountain, Nev., site that has been
designated by Congress. Under NWPA provisions relating to a

Negotiator-selected site, the existing regulations of the Council on



DRAFT

Environmental Quality would be applied in determining whether to adopt the DOE

environmental impact statement under such circumstances.
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Enclosure D

COMPARATIVE TEXT

(Final vs. Proposed Rule)

§ 51.67 Environmental information concerning geologic repositories.

(a) In lieu of an environmental report, the Department of Energy, as an
applicant for a license or license amendment pursuant to Part 60 of this
chapter, shall submit to the Commission any final environmental impact
statément y-and-any-suppiement-theretoy which the Department prepares in
connection with any geologic repository developed under Subtitle A of Title I

, or under Title IV, of the Nuclear Waste Policy Act of 1982, as amended.

¢b}-Fhe-final-environmental-impact-statement-whieh-aceompanies-the-
Department-of-Energy:s-recommendation-te-the-President-te-appreve-a-site-for-a
geelegie-repesitery-shali-be-submitted-to-the-Commission-at-the-time-and-in-
the-manner-deseribed-1n-§-60:22-0f-this-ehapter---Such-statement-shat}-be-
prepared-in-aceordanee-with-the-provisions-ef-section-114{f}-ef-the-Nuelear-

Waste-Peliey-Aet-of-1982, (See §60.22 of this chapter as to required time

and manner of submission.) The statement shall include, among the

alternatives under consideration, denial of a license or construction
authorization by the Commission.

(b) ¢e} Under applicable provisions of law, the Department of Energy is may
be required to supplement its final environmental impact statement if it makes
a substantial change in its proposed action that is relevant to environmental
concerns or determines that there are significant new circumstances or
information relevant to environmental concerns and bearing on the proposed

action or its impacts. The Department shall submit any supplement to its



final environmental impact statement to the Commission at-the-time-ard-in

the-manner-desepibed-in-§ 60:22-0f-this-ehapter. (See §60.22 of this

chapter as to required time and manner of submission.)

(c) ¢d} Whenever the Department of Energy submits a final environmental
impact statement, or a final supplement to an environmental impact statement,
to the Commission pursuant to this section, it shall also inform the
Commission of the status of any civil action for judicial review initiated
pursuant to section 119 of the Nuclear Waste Policy Act of 1982. This status
report, which the Department shall update from time to time to reflect changes
in status, shall:

(1) State whether the environmental impact statement has been found by
the courts of the United States to be adequate or inadequate; and

(2) Identify any issues relating to the adequacy of the environmental
impact statement that may remain subject to judicial review.

* * * * * * *

§ 51.109 Public hearings in proceedings for issuance of materials license

with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to receive and
possess source, special nuclear, and byproduct material at a geologic
repository operations area, the NRC staff shall present its position on
whether it is practicable to adopt, without further supplementation, the
environmental impact statement (including any supplement thereto) prepared by
the Secretary of Energy. If the pg§ition of the staff is that supplementation

of the environmental impaét statement by NRC is required, it shall file its



final supplemental environmental impact statement with the Environmental
Protection Agency, furnish that statement to commenting agencies, and make it
available to the public, before presenting its position. In discharging its
responsibilities under this paragraph, the staff shall be guided by the
principles set forth in paragraphs (c) and (d) of this section.

(2) ‘Any other party to the proceeding who contends that it is not
practicable to adopt the DOE environmental impact statement, as it may have
been supplemented, shall file a contention to that effect in accordance with
§2.714(b) of this chapter. Such contention must be accompanied by one or more
affidavits which set forth factual and/or technical bases for the claim that,
under the principles set forth in paragraphs (c) and (d) of this section, it
is not practicable to-adopt the DOE environmental impact statement, as it may
have been supplemented. The presiding officer shall resolve disputes
concerning adopticn of the DOE environmental.impact.statément by using, to the
extent possible, the criteria and procedures that are followed in ruling on
motions to reopen under §2.734 of this chapter.

(b) In any such proceeding, the presiding officer will determine those
matters in controversy among the parties within the scope of NEPA and this
subpart, specifically including whether, and to what extent, it is practicable
to adopt the environmental impact statement prepared by the Secretary of
Energy in connection with the issuance of a construction authorization and
license for such repository.

(c) The presiding officer will find that it is practicable to adopt the

any environmental impact statement prepared by the Secretary of Energy



in connection with a geologic repository proposed to be constructed under

Title I of the Nuclear Waste Policy Act of 1982; as amended, unless:

(1)(i) The action proposed to be taken by the Commission differs from the
action proposed in the license application submitted by the Secretary of
Energy; and

(ii) The difference may significantly affect the quality of the human
environment; or

(2) Significant and substantial new information or new considerations
render the environmental impact statement inadequate. New-infermation-er-nrew-
eensiderations-shall-net-be-deemed-to-render-the-envirenmentat-impaet-
statement-inadequatey-for-purpeses-of-this-paragraphy-if-the-rew-information-
er-rRew-considerations-have-been-addressed-in-a-suppiementat-envirormental-
impact-statement-that-the-Seeretary-of-ErRergy-has-submitted-to-the-
Gemmissien-in-aeeordanee-with-the-provisions-ef-this-ehapter.

(d) To the extent that the presiding officer determines it to be practi-

cable, in accordance with paragraph (c), to adopt the environmental impact

statement prepared by the Secretary of Energy, such adoption shall be deemed
to satisfy all responsibilities of the Commission under NEPA and no further
consideration under NEPA or this subpart shall be required.

(e) To the extent that it is not practicable, in accordance with

paragraph (c), to adopt the environmental impact statement prepared by the

Secretary of Energy, the presiding officer will:
(1) Deteymine whether the requirements of section 102(2)(A), (C), and (E)

of NEPA and the regulations in this subpart have been met;



(2) Independently consider the final balance among conflicting factors
contained in the record of the proceeding with a view to determining the
appropriate action to be taken;

(3) Determine, after weighing the environmental, economic, technical and
other benefits against environmental and other costs, whether the construction
authorization or license should be issued, denied, or appropriately
conditioned to protect environmental values;

(4) Determine, in an uncontested proceeding, whether the NEPA review
conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in accordance with the
regulations in this subpart, the construction authorization or license should
be issued as proposed.

(f) In making the determinations described in paragraph (e), the
environmental impact statement will be deemed modified to the extent that
findings and conclusions differ from those in the final statement prepared by
the Secretary of Energy, as it may have been supplemented. The initial
decision will be distributed to any persons not otherwise entitled to receive
it who responded to the request in the notice of docketing, as_described in
§51.26(c). If the Commission or the Atomic Safety and Licensing Appeal Board
reaches conclusions different from those of the presiding officer with respect
to such matters, the final environmental impact statement will be deemed
modified to that extent and the decision will be similarly distributed.

(g) The provisions of this section shall be followed, in place of those

set out in §51.104, in any proceedings for the issuance of a license to



receive and possess source, special nuclear, and byproduct material at a

geologic repository operations area.
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NEVADA NUCLEAR WASTE TASK FORCE, INCORPORATED

Alamo Plaza -88 T .
4550 W. Oakey Blvd. : e A"G ] P12 -42
Suite 111 sep
Las Vegas, NV 89102 5;3C}:"‘-"." s -
702-878-1885 e
FAX 702-878-0832 : July 26, 1988

Secretary of the Commission
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

- Atten: Docketing and Service Branch
Dear Mr. Secretary:

We enclose our comment on the NRC's proposed rule for NEPA
reviev procedures for geologic repositories - 10CRF Parts 2,
S1, and 60.

Enclosed is a copy of our brochure vhich describes the
nature and purpose of our organization.

A functioning State Advisory Board is in place to assist in
our endeavor.

The response that ve receive clearly indicates that the vast
majority of the residents of Nevada wvant to be able to
participate in the licensing proceedings. They want their
issues and concerns addressed. This includes the
transportation issue which under NEPA requires draft and
final EIS's.

Some people feel that the DOE is rushing the process. NRC
rules must be designed to assure (1) a system of checks and
balances, and (2) a fully open process which allovs ample
opportunity for public participation.

Sincerely,
ud; eichel

Executive Director

FC/ mm




COMMENTS g THE NRC'S PROPOSED RILE
FOR NEPA REVIEW PROCEDURES FOR GEOLOGIC REPOSITORIES
10 CFR Parts _2_,_ 51, andgg

While the Task Force has several concerns about the proposed rule, we
will discuss only two major overriding concerns. First, we believe that the
basic assunption that underlies the rule is, at best, based an an incamplete
understanding of possible scenarios for the context of the Camission's
consideration of the DOE FEIS. At worst, the assumption is erronecusly based
upon a very narrow view of the Camission's required detailed consideration of
a FEIS on the Yucca Mountain site. Second, we believe that the proposed rule
is inadequate because is inappropriately prejudices effective citizen
participation in the licensing proceeding.

Therefore, we request that the rule be reissued in a much different and
more caplete format that addresses those concerns 80 that we can have a
further opportunity to camment.

I. INAPPROPRIATE UNDERLYING ASSUMPTION

T The proposed rule seems toO assume that the only likely possibility of tne
Cammissian receiving a DCE FEIS is as part of a repository license application
after: Yucca Mountain is characterized and then is recammerded by the
President to Congress; the State of Nevada files suit challenging the adequacy
of the FEIS (and presumably files its notice of disapproval, which is
overridden by Congress); the Court of Appeals finds the FEIS is not
inadequate; and the only substantive issues before the NRC in the licensing
proceeding relate to radiological safety issues at Yucca Mountain. While that
scenario is possible, it is not the cnly scenario, and perhaps not even the
most likely one. Thus, it is inappropriate for the Camission to base so much
of its proposed rule — consciously or unconsciously — cn that assumption.

For exampie, the proposed rule doesn't display any understanding of the ]
sanewhat different role for an EIS arising fram a Negotiator-selected site.
Until the passage of the Nuclear Waste Policy Act Amendments of 1957 (NWPAA),
DOE's FEIS would have two purposes. First, the FEIS provides NEPA |
documentation for the Secretary's recammerdaticn of a site to the President -
and for the President's decision. Second, the FEIS would acconpany the IOE
license application to the NRC and provide necessary envirommental
docunentation for the NRC's licensing decision. However, under the
requirements of the NWPAA for a Negotiator-chosen site (42 U.S.C 10247), the
FEIS would not be for site selection, but would only serve the purpose of
providing necessary NEPA documentation for the license application. An
environmental assessment, not a FEIS, is specifically required by Section
403(d)(l)) as part of the submission to Cangress for its approval of the
agreement made the the affected state ar Indian tribe and the DOE. ‘fhe
preamble shows ro recognition of this Negotiator possibility since it only
describes the FEIS as having the two purposes (p. 16139).

The pmposed rule does not consider the likelihood that a court will fz.nd”
that the FEIS is, in part, inadequate. The Commission would then have to }-
review the decision and the FEIS to determine the impact of such a ruling on -
the license application, including the adequacy of the Safety Analysis Report.

It is also possible that a court might not decide an EIS challenye before
the Camnission reached its licensing determination —— a situation in which the
Cammission should definitely review environmental issues, rot just [..3
radiological safety issues. Since the Cammission might make a licensing
decision within three years of the date of the application (as DOE expects,




according to its Mission Plan and Project Decision Schedule), it is certainly
possible that a court might not have make a final decisian on a NEPA challenge
in that timeframe. (Challenges to the DOE's guidelines have been before the
9th Circuit Court of Appeals since December 1984.) It is also possible that a
court might delay its decision on the adequacy of a FEIS until it sees the
Camission's findings in a licensing decision. In either case, envirammental
issues would not be pre—empted, nor would res judicata occur.

II. Pre;udlce to citizen Eart:es in a licensing proceeding
The preamdle of the proposed rule states:

The preclusive effect of a prior judgrent sustaining °
DOE's envircnmental impact statement would not
necessarily be limited to the petiticner of record
in that proceeding. It can be argued that those who
were represented by that petiticner would also be
barred fram litigating the issue in a subsequent
action. (p. 16139)

The accamanying footnote further indicates that “members of the public”
who had been represented b,' state officials "might be precluded, to the same
extent, fram raising the issues anew.® (1d.)

Those statements are not consistent with the Camission's rules for
intervention and they are reflect an inappropriate and prejudicial attitude
toward citizen participation in the licensing proceeding. The State of Nevada
almost. certainly could not effectively represent all of the diverse interests
of all the citizens of the state, including members of the Task Force. Thus,
the Task Force could raise similar issues but in response to different
interests. Under the Camission's rules far intervention (10 CFR 2.714),
individual citizens or groups .can be legitimate intervenors, -including in
cases where state officials are also parties. The Camnission's rule and the
preamble must not reflect a prejudice against such citizen intervention and
should not preclude their rights to raise issues, including related to the

FEIS, in the licensing proceeding. J

Another possible scenario is that a state or citizen group might decide
that the basic issues regarding the adequacy of the repository should be
litigated in the Commission licensing proceedings, rather than in a NPA
challenge to the FEIS. Such a position is both practically and legally
allowed under the NWPA, since the judicial review requirements of the NWPA
allow for judicial review of final decisions of the Camssion — including
its adopting the DOE FEIS. 42 U.S.C. 10139(a)(1)(A).

In summary, the proposed rule seems to treat the adoption of DCE's FEIS
as a largely pro forma exercise, which follows exhaustive judicial review. It
is not appropriate for the NRC to take that position. Such an assumption is
even less tenable given the various circunstances when the FEIS might not be
lxtxgated The Nevada Nuclear Waste Task Force believes that the proposed
rule is fundamentally flawed and that it must be substantia.lly revised and re—
promlgated. _

j-3
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\ction Plan

Form a State Advisory Board to
advise and advance the public
involvement program.

Provide for individual participa-

tion in the Federal and State
nuclear waste programs.

support

Readable information and sum-
maries prepared by qualified
experts.

Wionkshi s
Dcebates

Lectures with emphasis on
question and answer sessions.

Direct mail information.
NNWTF will serve as a public
information center and clearing-

house under the sanction of the
State of Nevada.

Provide adminisirative support to
the State Advisory Board.

iy

- Membership

Complete and mail 10:

Nevada Nuclear Waste Task Force
4550 W. Qakey Hivd., Suite 11
Las Vepas, Nevada 89102

Phone: (702) 878-1885
"

#

COrnamzmon

E NEVADA NUCLEAR WASTE TASK FORCE INC. AND LEARN MORE

* roliownng £rowDs That vou hould Contact 10 decome Organizstionsl Members

20159 TDeAIN ‘seiaA T
LLL 3UNG “"parg ABXRD ‘M 0SSY

vy oweny

NI 30404 NSYL 1ULSYM IYTTONN YOVAIN

High-Level
Nuclear Waste
Disposal
in NEVADA?

Citizen Involvement
in the Federal
Decision Process

NEVADA NIN 11 AR WASTL TACK FORCEH 10



The Probiem

The Nuclear Waste Policy Amend-
ments Act of 1987 designated
Yucca Mountain, Nevada -85
miles northwest of Las Vegas—as
the unly location for further study
for & potential high-level nuclear
waste repository.

b
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In the 1950 s‘qrg? quyq%o 3 theﬁe
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tively' small quamupes measu[eq.{n
‘ounces or po S¢ "",
Today, fiowever, Withi aboul '100 :
- nuclear reactors’ ;,eanalmg 15%. o[
10,000'years.” i ;" " _
‘The capacity of the Yucca Moun-'o‘{
tain Site is to be 70,000 metric'*" 1.
tons. The mast lixic element to be.
entombed is plutonium which has
a half life of over 24,000 years,

Some Concerns

¢ |s the Yucca Mountain Site safe?

o What are the risks 1o our air,
water and land?

* Are there risks to people and
wildlifel

* Transportation:
—What roads or raitroadst
—What about accidents?
—Who pays for protection?
—Who pays lor training?

o Are there alternatives to a
repository!

¢ Is other research being done?

o Who pays lor waste management
as a whole?

¢ What are the socio/economic
impacts? "

e Is it advisable to put tons of high-
level radiation in one location?

What is my role?

There is a clear need o inform
ourselves and become aclively
involved in this national issue
which allects us individually
throughout the State of Nevada.

As cilizens of Nevada we must be
responsible for determining what
is important for our lives and

our future.

Remember...

“Qur difficulty has never been in
doing things; it has been in choos-

- ing what to do.”’

“The democratic faith is hased not
as much upon the assumption of
leadership by the lew, as upon

the wisdom and conscience of
the many.”

“Democracy is the only political
philosophy that entitles and en-
ables the individual 1o say “NO™
to the government.”

Democracy says “NO* 1o the
government that would invade the
oatural rights of the individual or
the group.””

Chmedes bromos Moo § onnnss * Thatioe § Rauan™ Finit

N.N.W.TEFE.

NIVADA NUCLEAR \WWASTE TASK TORCL. INC

The Nevada Nuclear Waste Task
Force is a non-profil organization,
serving the State of Nevada by
developing and implementing a
program which promotes public
participation in the U.S. Depart-
meat of Energy’s high-level nuclear
wasle program in Nevada.

NNWTF helieves this can be hest
accomplished by organizations and
individuals joining logether to lean
and assist in the dissemination of
factual information sl resources.

Organizations can join the
Task Force.

Individuals can join the Task Torce.

There are no membership charges
or fees.

The basic purpose of the Task
Force is to promote an informed
citizenry.

Every Nevadan should b inter-
ested, involved and prepared 1o
influence imporant decisions,




AGENCY FOR NUCLEAR PROJECTS
NUCLEAR WASTE PROJECT OFFICE -

Capitol Complex N
Carson City, Nevada 89710 o
(702) 885-3744

August 1, 1988

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Attn: Docketing and Service Branch
1717 B Street, N.W.

wWashington, DC 20555

Dear Mr. Secretary:

Enclosed you will find the comments of the State of
Nevada regarding the Proposed Rule: NEPA Review Procedures
for Geologic Repositories for High-Level Waste, amending 10
C.F.R. Parts 2, 51 and 60, published in Federal Register,
Vol. 53, No. 87, 5 May 1988.

We app}eciéte the opportunity to provide comment on
this Proposed Rule.

Sincerely,
AGENCY FOR NUCLEAR PROJECTS/
NUCLEAR WASTE PROJECT OFFICE

BY: ~d‘1/zz:’/:“———-"/
Robert R. Loux
Executive Director

RRL*jn

Encl.

101 38023



NEVADA'S COMMENTS ON NRC'S PROPOSED
"NEPA REVIEW PROCEDURES FOR GEOLOGIC REPOSITORIES
FOR HIGH-LEVEL WASTE"

A. Comments Regarding the Supplementary Information

1. The Premise of the Proposed "Review Procedures."

The major underlying premise contained within the Supple-
mentary Information, offered by NRC staff to justify the

proposed rule, is wrong.1

It is wrong because it poses,
analyzes and answers the wrong question. Throughout, it
discusses the gquestion how NRC should review and approve the
'adequacy.of DOE's EIS; (See e.g. 53 Fed. Reg. 16138, col. 2,
16144, col. 1.). The correct question is how NRC should
perform its own, independent, NEPA responsibilities. This
fundamental error in NRC analysis leads to an unnecessary
discussion about res judicata, collateral estoppel and bar,
subjects wholly irrelevant to NRC's correct performance of its
NEPA obligations. The real question, and the one answered by
the rule Nevada proposes herein, is how the NRC can "adopt"

the valuable portions of DOE's EIS to its (NRC's) own advan-

tage in performing its own responsibilities.

2. The NRC's Independent NEPA Responsibiljties.

1Because of this, Nevada's comments do not include line
by line criticism of NRC's proposed rule. Rather, we have
submitted an alternative proposal which is included in these
comments.,

COMMENTS 1



Prior to passage of th National Environmental Policy Act,
42 U.S.C. 4310, et seé;, the Commission's authority was con-
- fined té radiological health and safety matters. NEPA expand-
ed that authority to guarding the environment from the adverse
environmental effects of nuclear plants - even from their non
radiological consequences. Where necessary the Commission may
impose license conditions to minimize those impacts. This
basic NRC law has been espoused by the Commission, Ransas Gas
and Flectric Company (Wolf Creek, Unit No. 1), CL1-77-1, 5 NRC

1 (1977); by the court of appeals, Public Service Co. v. NRC,
582 F.2d 77 (lst Cir. 1978); Culpe r League v. NRC, 574 F.2d4

633 (D.C. Cir. 1978); Calvert Cliffs' Coord. Comm. v. AEC, 449

F.2d 1109 (D.C. Cir. 1971); and by the Supreme Court, Vermont

Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978);
Klepve v. Sierra Club, 427 U.S. 390 (1979). Those cases are

stated in terms of the non-radiological environmental impacts
of nuclear plants. The NRC, of course, also has authority to
control the use and possession of nuclear materials in a more
generic sense than just at a nuclear power plant. See §§
51-92 of the Atomic Energy Act, 42 U.S.C. 2071-2122. That
authority is recognized in §114(d) of the Nuclear Waste Policy
Act, 42 U.S.C. 10134(d): "The Commission shall consider an
application for a construction authorization for all or any
part of a repository in accordance with the laws applicable to

such applications. . . . Those applicable laws are, obvious-

ly, the Atomic Energy Act and NEPA.
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The confusion of the supplementary information regarding
the proper issue to analyze is, we think, caused by the fact
that more than one federal agency is involved in the major
federal action of siting, licensing and developing a high-lev-
el nuclear waste repository. (The Commission staff wrongly
perceives that "[wlhile the action being taken by DOE is the
recommendation to the President of a site fof repository
development and the action being taken by the Commission is
the issuance of a construction authorization for a repository,
the relevant considerations in the two situations are identi-

cal.” 53 Fed. Reg. 16139, col. 3.)

The law, both in the courts and at the Commission, is
that, where a major federal action involves two or more
federal agencies, each agency must evaluate the environmental
consequences of the entire project and determine jindependently

whether NEPA has been satisfied. Tennessee Valley Authorijty

(Phipps Bend Nuclear Plant, Units 1 and 2), ACAB-506, 8 NRC
533, 547 (1978) (cited for this same proposition by NRC at 53
Fed. Reg. 16138, col. 3); Silentman v. FPC, 566 F.2d 237
(D.C. Cir. 1875). And, of course, each agency involved in a
multi agency major federal action must independently apply its
unique statutory jurisdiction and authority. Here the NRC's

duty to enforce the Atomic Energy Act and the DOE's duty to
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though each has its part in the same major federal action.2

carry out the Nuclear Waste Policy Act are not the same, J
There are exceptions to the general rule stated above
regarding multiple agency ‘action under NEPA. An agency's NEPA

responsibilities may be compromised when the responsible
agency is jitself forbidden to act as NEPA might otherwise
demand.® U.S. v. S.C.R.A.P., 412 U.S. 669 (1973). Likewise

NEPA may be compromised where NEPA procedures would directly

frustrate the responsible agency's ability to carry out its

specific statutory duties. Flint Ridge Development Co. v.

Scenic Rivers, 426 U.S. 776 (1976). See Tennessee Valley
Authoritv, supra, p. 546. Neither of these conditions pertain

to the exercise of the NRC's NEPA responsibilities.

a. Compromise of the NRC's other statutory duties.

-

Prior to the Nuclear Waste Amendments Act of 1987, Pub. 2-3

L. 100-203, Congress had not limited the Commission's

2It is clear that the Commission and the Congress know
what NRC's independent responsibilities are. The Commission
staff's repeated reference to legislative reports include
numerous statements of "independent responsibilities of the
Commission.” See 53 Feg. Reg. 16137, col. 1, 2. But the text
of the supplementary information suggests that the quoted -
language means "independent” of NEPA when it clearly means
*independent” of DOE's responsibilities.

3The discussion in the supplementary information implies
that this exception applies when any other agency involved in
the multi agency major federal action is forbidden to act as
NEPA might otherwise demand.

- -
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independent NEPA responsibilities at all. The NWPA, as
amended, now provides that the Commission "need not consider
the need for a repository, the time of initial availability of
a reppsitory, alternate sites to the Yucca Mountain site, or
non geologic alternatives to a site"™ in the Commission's own
EIS. This limitation is not even preclusive of NRC's

consideration of these matters as NRC may but "need not"

consider them. And this new limitation only makes sense if
NRC has an otherwise complete and independent responsibility
under NEPA to prepare its own EIS. There are, certainly,
other environmental matters which NRC must consider which DOE
perhaps won't, as, for instance, 1) comparative design or
operational practices and their environmental effects at the
repository; 2) comparative methods for demonstration of
compliance with NRC's performance objectives and their
environmental -effects; 3) comparative methods of verification
of compliance Qith isolation standards and their environmental
effects; and, 4) as the NRC acknowledges, the environmental
effects of NRC denial of DOE's application. 53 Fed. Reg.
16141, col. 4.

The Commission's supplementary information does not base
its proposed rule on what the Nuclear Waste Policy Act says
about its NEPA duties. In fact the NWPA says only that any
EIS prepared by the Secretary of DOE "shall, to the extent °
practicable, be adopted by the Commission in con:~:tipon with

the issuance by the Commission of a construction - .thorization
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and license for such repository. To the extent such statement

is adopted by the Commission, such adoption shall satisfy the

responsibilities of the Commission under [NEPA] and no further
consideration shall be required, except that_nothing in this
subsection shall affect any independent responsibilities of
the Commission to protect the public health and saféty under
the Atomic Energy Act of 1954". §114(f) as amended, 42 U.S.C.
10134 (£) (4).

This is nothing more than a restatement of the law

earlier set forth in T.V.A., S.C.R.A.P., and Flint Ridage, all

supra. The strained analysis of the supplementary information
pushes this obvious restatement of the law into authority for
the unwarranted proposition that finality on the legal virtues
of DOE's EIS forecloses NRC consideration of any environmental
issues it so chooses, including those listed in §114(f) (6),

and limits NRC's independent NEPA responsibilities.

It may help to present the obvious analysis which the
supplementary information overlooks. "[T]o the extent practi-
cable" means to the extent that it is otherwise within the
customary practice of the NRC. See Webster's New Internation-

al] Dictionary, unabridged 3rd Edition, 1961, p. 1780, where it

provides:

Practicable

1. Possible to practice or perform: capable
of being put into practice, done or accomplished:
FEASIBLE (a practicable method) (a practicable
aim)
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2. a: capable of being used: usable (a
practicable weapon) b of a theatrical property

Practice
1. ¢ The usual mode or method of doing

something

c.f. also, Black's Law Dictionary 1055, Random

House College Dictionary 1040.

"Practicability" is, after all, a matter of fact and
circumstances. It involves the reasoned evaluation whether
the square peg will fit in the round hole. (NRC's effort to
give the term a legal meaning in anticipation of its applica-
tion is a bit mystifying, particularly when in doing-so the
Commission proposes to abandon some of its discretionary
power.)4 The word practicable has been analyzed in numerous
contexts, all of which indicate that practicability is a
question of comparing how something fits within some indepen-
dent alternative structure. See, e.g. C.P.C. Intern. Inc. v.
Train, 540 F.2d 1329-1341 (8th Cir. 1976) ("not wholly out of
proportion to"); Oxman v. WLS-TV, 595 F.Supp. 557 (N.D. Il1,
1984) ("as soon as practicable", a "practicable" time varies

from case to case); Newman v. Village of Hinsdale 592 F.Supp.

1307 (N.D. I1l, 1984) ("practicable" defined and distinguished

N0t only would we expect the Commission to be jealous of
its discretionary power, but we would be surprised if the
Commission really wanted to threaten the exercise of that
discretion by statements of prejudgment like "the Commission
does not anticipate imposition of license conditions with
significant environmental impacts" 53 Fed. Reg. -+ That
determination certainly can't be based on the exercise of
sound discretion and judgment when no specific proposal has
yet even been submitted to the Commission.
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from "practical"); Frey v. Security Insurance Company of
Bartford, 331 F.Supp. 140-143 (W.D. Penn, 1971) ("'practica-

ble' means feasible in the circumstances") Young v. Travelers
Insurance Co., 119 F.2d8 877-880 (5th Cir. 194l1) (cited and

quoted with favor in Transamerica Insurance Co. v. Parrot, 531

S.W.2d 306 at 312 as follows: "[t]he words 'as soon as
practicable' are not words of precise and definite impact.
They are roomy words. They provide for more or less free
play. They are in their nature ambulatory and subject under
the quiding rule, to the impact of particular facts on partic-

ular cases"); Selincer v. Governor of Marvland, 266 Md. 431,

A.2d 817, 819 (1972) ("practicable"” means "of a relative and
dependent character, to be controlled more or less by the

circumstances of the case").

The concépt of practicability in this case should be even
better informed as the c§nc§§t is-used in NﬁPA itself. 42
U.S.C. 4331(b) provides that "it is the continuing responsi-
bility of the Federal Government to use all practicable means"
etc. to accomplish environmental objectives. That phrase has
been much litigated and is the very basis of the exception,
stated in S.C.R.A.P. supra, that NEPA fits within, i.e. does
not require compromise of, an agency's more specific statutory
responsibilities. Judge Wright in Calvert Cliffs', supra p.
1112. opined that tﬂe NEPA phrase "all practicable means" was
a "flexible" phrase leaving the "reasonable room for the

exercise of discretion.
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The balance of the language of §114(f) (4) és amended, 42
U.S.C. 10134(f)(4), is also helpful. Congress, recognizing
NRC's independent NEPA responsibilities, contemplated that it
may be practicable only to adopt portions of DOE's EIS. And,
of course, even though NRC's adoption (in whole or part) of
DOE's EIS would "satisfy the responsibilities of the Commis-

sion" under NEPA,S

the performance of those responsibilities
would be open to legal challenge for failure of the adoption
to have been "practicable". Judicial review of NRC's issuance
of its own EIS is permitted under §119(a) (1) (D), 42 U.S.C.
10139(a)(1)(D)} which permits review of any EIS prepared under

NEPA with respect to Commission licensure of a repository, or

action taken "under this subtitle."

b. NEPA procedures would frustrate the responsible agency's
ability to carry out its statutory duties. .

The second exception to NRC's precedent and the general
rule that each agency has an independent duty to evaluate the
environmental conseguences of the entire project in a
multi-agency méjor federal action is the Flint Ridge excep-

tion. 1In order for this exception to apply, NEPA procedures

5Nevada takes significant exception to the proposition
that this language "counsel({s] against the wide ranging
independent examination of environmental concerns that is
customary in licensing proceedings" 53 Fed. Reg. 16136, col.
1. If anything, NRC's "customary" proceedings dictate the
"practicability” of adopting DOE's environmental findings.
And if "counsel® is actually required, the Commission would
better look to the mandates of NEPA, 42 U.S.C. 4332, "to the
fullest extent possible".
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must directly frustrate the responsible agency's ability to
carry out its specific statutory duties. Assuming, but
reserving, that the Commission has a specific statutory duty
to issue a construction authorization within three (or four)
years after application therefore, see §114(d), 42 U.S.C.
10134(d), do NEPA procedures frustrate that duty? This, of
course is a question of fact which can not.be answered except
in retrospect. Certainly, from today's perspective, NEPA
procedures do not frustrate that duty as DOE's EIS can serve
as NRC's draft EIS and the litigated licensing proceeding can
serve as, or simultaneously with, the comment and republica-
tion process. The Flint Ridcge exception arises from the "to
the fullest extent possible” language of NEPA, 42 U.S.C. 4332,
which the opinion in Flint Ridge explains was not intended to
minimize NEPA but rather to assure greater compliance with

NEPA's directives.

Taking this substantive NWPA and NEPA law into account,
the NRC has proposed the wrong kind of rule. The rule should
be positively stated, leaving open the question of which
portions of DOE's EIS are practicable to adopt under the
circumstances and standards then existing. The standard of
practicability should be the acceptability of adoption given
the const&nts of the NRC's then current practices and the
Commission's primary responsibility under the Atomic Energy 2.4

Act, the Nuclear Waste Policy Act and NEPA.
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3. Corruption of the holding in "Calvert C;iffé'.

One primary error in the analysis of the supplementary
information is the assumption that the NRC's responsibilities
under NEPA generally are limited to the publication of an
envirbnmental impact statement and that if such a statement is
produced that the Commission has no other duty td consider
environmental issues. To the contrary, an environmental
impact statement is a disclosure document and in normal NRC
practice, environmental issues are litigable in the licensing
proceeding notwithstanding the EIS process. The Commission
staff would have it that the short phrase "and no further
consideration shall be required.", which appears in
§114(£) (4), means that adoption of DOE's EIS by NRC would
remove all environmental issues from litigation in the licens-
ing proceeding. That interpretation is cohtrary to the clear
direction of NEPA and puts the Commission at much risk of
violating NEPA on the basis of a strained interpretation of

§114(f) (4).

This error is really peculiar because the supplementary
information first cites Calvert Cliffs', supra, for its clear
holding that the NRC's "duty to consider environmental issues
extends through all stages of the Commission's review process-
es, including proceedings before hearing boards™ and then
states that the Commission adoption of DOE's EIS "without
independent analysis" would square with Calyert Cliffs'. We

" can find no way to explain this remarkable contortion of legal

COMMENTS _ 11




reasoning. Perhaps it would help to remind the Commission
what Judge Wright said in Calvert Cliffs' case.

"We believe that the Commission's crabbed
interpretation of NEPA makes a mockery of the
Act. What possible purpose could there be in the
Section 102(2) (C) requirement (that the "detailed
statement” accompany proposals through agency
review processes) if "accompany"” means no more
than physical proximity - mandating no more than
the physical act of passing certain folders and
papers, unopened, to reviewing officials along
with other folders and papers? What possible
purpose could there be in requiring the "detailed
statement” to be before hearing boards, if the
boards are free to ignore entirely the contents
of the statement? NEPA was meant to do more than
regulate the flow of papers in the federal
bureaucracy. The word "accompany" in Section
102(2) (C) must not be read so narrowly as to make
the Act ludicrous. It must, rather, be read to
indicate a congressional intent that environmen-
tal factors, as compiled in the "detailed state-
ment," be considered through agency review
processes.

"Beyond Section 102(2) (C), NEPA regquires
that agencies consider the environmental impact
of their actions "to the fullest extent possi-
ble." The Act is addressed to agencies as a
whole, not only to their professional staffs.
Compliance to the "fullest" possible extent would
seem to demand that environmental issues be
considered at every important stage in the
decision making process concerning a particular
action - at every stage where an overall balanc-
ing of environmental and non-environmental
factors is appropriate and where alterations
might be made in the proposed action to minimize
environmental costs. Of course, consideration
which is entirely duplicative is not necessarily
required. But independent review of staff
proposals by hearing boards is hardly a
duplicative function. A truly independent review
provides a crucial check on the staff's
recommendations. The Commission's hearing boards
automatically consider non-environmental factors,
even though they have been previously studied by
the staff. Clearly, the review process is an
appropriate stage at which to balance conflicting
factnrs against on another. And, just as
cl2atly, it provides an important opportunity to
reject or significantly modify the staff's
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recommended action. Environmental factors,
therefore, should not be sinagled out and
excluded, at this stace, from the proper balance
of values envisjoned by NEPA.

"The Commission's regulations provided that
in an uncontested proceeding the hearing board
shall on its own "determine whether the applica-
tion and the record of the proceeding contain
sufficient information, and the review of the
application by the Commission's regulatory staff
has been adequate, to support affirmative find-
ings on" various non-environmental factors. NEPA
requires at least as much automatic consideration
of environmental factors. In uncontested
hearings, the board need not necessarily go over
the same ground covered in the "detailed state-
ment." But it must at least examine the state-
ment carefully to determine whether "the review *
* * by the Commission's regulatory staff has been
adequate."™ And it must independently consider
the final balance among conflicting factors that
is struck in the staff's recommendation.

e « o + NEPA establishes envirommental
protection as an integral part of the Atomic
Energy Commission's basic mandate. The primary
responsibility for fulfilling that mandate 1lies
with the-Commission. 1Its responsibility is not
simply to sit back, like an umpire, and solve
adversary contentions at the hearing stage.
Rather, it must itself take the-.initiative of
considering environmental values at every dis-
tinctive and comprehensive stage of the process
beyond the staff's evaluation and recommenda-
tion." Calvert Cliffs' Coord. Com. v. U.S. A. E.
Com'n, 449 F.2d 1109, 1117-1119 (lst Cir. 1971).

The AEC's proposed regulations overturned in Calvert
Cliffs' had essentially the same effect on agency environmen-
tal considerations as those proposed here. We would expect a

similar judicial determination if the matter were relitigated.

Another aspect of Calvert Cliffs', the AEC's contention
that it could rely on the environmental certifications of
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other agencies in lieu of its own consideration of environmen-
tal matters, is surprisingly similar to the suéposition of
this proposed rule. But the court totally dismissed that
contention.

"Certification by another agency that its
own environmental standards are satisfied in-
volves an entirely different kind of judgment.
Such agencies, without overall responsibility for
the particular federal action in question, attend
only to one aspect of the problem: the magnitude
of certain environmental costs. They simply
determine whether those costs exceed an allowable
amount. Their certification does not mean that
they found no environmental damage whatever. In
fact, there may be significant environmental
damage (e.g., water pollution), but not quite
enough to violate applicable (e.g., water quali-
ty) standards. Certifying agencies do not
attempt to weigh that damage against the opposing
benefits. Thus the balancing analysis remains to-
be done. It may be that the environmental costs, -
though passing prescribed standards, are nonethe-
less great enough to outweigh the particular
economic and technical benefits involved in the
planned action. The only agency in a position to
make such a judgment is the agency with overall
responsibility for the proposed federal action -
the agency to which NEPA is specifically direct-
ed. -

"The Atomic Energy Commission, abdicating
entirely to other agencies' certifications,
neglects the mandated balancing analysis.
Concerned members of the public are thereby
precluded from raising a wide range of environ-
mental issues in order to affect particular
Commission decisions. And the special purposes
of NEPA is subverted."™ Calvert Cliffs' Coord.
Com. v. U.S. A. E. Com'n, 449 F.2d4 1109, 1123
(st Cir. 1971).

4. e Preclusive Effect of Section 119,
The Commission staff, in the supplementary information,
53 Fed. Reg. 16139, 16140, argues that §119 of the NWPA, 42

U.S.C. 10139, permits the Commission to "carry out a licensing

COMMENTS 14



review" which would "treat as settled those other issues

arising under NEPA." We disagree.

First, §119(a) (1) (D) permits judicial review of any EIS
with respect to action under the subtitle. 42 U.S.C.
10139 (a) (1) (D). That section says nothing that would bar
review of NRC's refusal to issue its own EIS nor certainly its
refusal to consider the environmental merits or impacts of
DOE's proposed action. S§114(f)(6) as amended does, of course,
permit NRC to avoid some of the issues of environmental merit,
if the Commission so chooses. But that is by virtue of

statutory language, not res judicata or collateral estoppel.

Second, the bar to which the supplemental information
refers is the bar to relitigation of the legal adequacy of
DOE's action, not NRC's. Because the two agencies' actions
are independent, a different legal and factual gquestion is
posed in each instance. Certainly NRC is entitled to rely on
the conclusions reachea by DOE in its EIS, its NEPA and AEA

discretion yet to be exercised.6 but the Commission may not

rely on the finality of challenge to DOE's EIS as a bar to its

6This is in accord with the proper statement of the law,
at 53 Fed. Reg. 16136, that the Commission may give .
substantial weight to the findings of other bodies. Pub.
Serv. Comm. of N.H. (Seabrook Station, Units 1 and 2.),
CL1-77-8, 5 NRC 503 (1977).

.~
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exercise of that discretion or as a bar to judicial review of

the failure to exercise that discretion properly.

Even if res judicata did work the way Commission staff
believes it does, and it does not, the suggested approach,
eliminating environmental issues from the licensing proceed-
ing, is contrary to the directive of NEPA that "to the fullest
extent possible . . . the public laws of the United States
shall be interpreted and administered in accordance with
[NEPA]" 42 U.S.C. 4332, That is the exact same provision upon
which the TVA relied when attempting to preclude environmental
issues from hearing simply because it had already done an EIS.

TVA, supra.

Third, as we have commented above, the res judicata
analysis presented is based on an analysis of the wrong
gquestion, to wit how to review DOE's EIS for legal adequacy.
See e.g. 53 Fed. Reg. 16138, col. 2, 16144, col. 1. The right
question is how to perform NRC's NEPA responsibility. NRC
does not have a duty to review DOE's EIS for its legal adequa-
cy per se. And of course, if it did, a prior judicial ruling
on that issue would be res judicata. Moreover, it would be
law of the case. Res judicata analysis is just plain

inapposite to the correct question.

Fourth, the analysis is based on a spu:'ius rationale

that "([t]he NWPA procedures really reflzct ° .» different kinds
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of review." 53 Fed. Reg. 16139, col. 1. This rationale
disparges the statutory responsibilities of both the NRC and
the State. The first leg of this rationale disavows the clear
case law that the NRC has a duty to evaluate the radiological
consequences of a proposed_acﬁion under the Atomic Energy Act
and a second duty, where not compromising to the first, to
evaluate the other environmental consequences of the proposal.
The second leg of this rationale makes a statement which Alice
wouldn't recognize, that the "State and Tribal provisions of
the Act" were to provide the process by which alternatives
were to have been considered. The State of Nevada heartily
declines to accept the proposition that it had any duty to
help DOE evaluate its alternatives. DOE certainly never
offered any oppo:tunity to do so and Congress has made that

all quite academic anyway.

i Last, the res judicata analysis puts potential EIS
challengers on the horns of a dilemma. See discussion at 53
Fed. Reg. 16140, col. 1. That dilemma is inconsistent with
the solubrious purposes of NEPA. The Commission staff would
hope to bar judicial review of NRC environmental review by
delay past the statute of limitations, imposed by §119(c), 42
U.S.C. 10139(c), which began to turn when DOE published its
EIS. Challengers would then have to choose whether to let the

statute run on DOE's earlier, perhaps more limited, EIS, or

challenge it as its only opportunity to raise the
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environmental issues. The Commission staff's patent strategy

|2

is offensive to NEPA.

5. Completeness of Application.
The Commission staff notes in Note 1 to the supplementa:y.l J_'Vb

information, 53 Fed. Reg. 16134, col. 1, that "the Commission
regulations call for the [DOE] application [for a construction
authorization] to be as complete as possible in the light of
information that is reasonably available at the time of
docketing - i.e. prior to commencement of construction. 10
C.F.R. 60.24(a)."™ The proposed rule, 53 Fed. Reg. 16147, col.
2, adopts that same basic standard. Bowever that standard is
insufficient. The problem with Section 60.24, either in its
current form or as proposed, is that it does not place upon
the Department of Energy the requirement thgt i;s application
be supported éy sufficient information. If, for instance, the
Department of Energy should fail to characterize Yucca Moun-
tain completely but nevertheless submit its application to the
NRC, perhaps under political duress to do so, then it might be
construed that the information then developed, even though
inadequate, was all that was "reasonably available." This
problem is one that has been identified repeatedly by the
State of Nevada in the committee meetings of the High-Level
Nuclear Waste Licensing Suéport System Advisory Committee
which has recently proposgd amendments to 10 C.F.R. Part 2 -
Subpart J. NRC representatives in that advisory ccmmittee

agreed, at the committee's July 19, 1988 meeting, that
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reference to the 10 C.F.R. 60.24(a) standard would be deleted
from the supplementary information for that proposed rule in

order to leave open the question of the appropriate standard.

In the supplementary information for the 10 C.F.R. Part 2
- Subpart J rules, the Commission will express the opinion
that "the information it needs in order to be able to consider
the issuance of a construction authorization 'is generally the
same as will be needed prior to issuance of a license to
receive and possess high-level waste (HLW)." This, of course,
overlooks the fact that during the course of construction at a
repository site the Department of Energy will gain much new
information about the site which will better inform the
Commission in whether to grant a license to receive and posses
high-level waste. Therefore the "time of docketing" the
application for construction authorization hardly seems the
appropriate time to determine the amount of information which
is "reasonably available". The rule which we propose and
submit herewith makes no amendment to Section 60.24(a),
leaving that matter for further discussion of the appropriate 2'V5

standard.

6. The Nuclear Waste Policy Amendments Act of 1987.

The supplementary information discusses the changes made
by Congress in the "licensing process” by the Nuclear Waste
Policy Amendments Act of 1987, Title V, Subtitle A, Omnibus

Budget Reconciliation Act of 1987, Pub. L. 100-203. The
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Commission staff incorrectly states what Congress did. 1Indeed
Congress made significant changes to the process by which DOE
would recommend sites to the President, but the only changes
which the Congress made to the "licensing process” of the
Commission were adding of the language in §114(f) (6) (permit-
ting NRC to exclude certain considerations from its EIS) and
deleting the date by which the Commission was to have issued a
final decision approving or disapproving the issuance of a
construction authorization. See Pub. L. 100-203, §5011(j).
Where Congress made a specific limited alteration to the
Commission's anticipated licensing practice, it is wrong to
characterize Congress's change in DOE's statutory responsibil-
ities as an intention_to change the NRC's statutory responsi-

bilities.

7. Petition For Rulemaking.

The supplementary information to the proposed rule
requests that any person desiring to comment on the rulemaking
petition filed by the States of Nevada and Minnesota, docketed
as PRM 60-2A on October 3, 1985, do so now.

- The State of Nevada is not satisfied that the Nuclear
Regulatory Commission has responded to its petition for
rulemaking in a timely way. It should not take nearly three
years to respond to a proposal. And the mere inclusion of
opportunity for comment in the context of this rule regarding
NEPA is an inadequate response. The supplementary information

is correct that the petition for rulemaking 60-2A proposed an
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amendment to 10 C.F.R. 60.24 which would have required the
Commission to "evaluate the environmental impact statement
required by 42 U.S.C. 10134(f) and 10 C;F.R. 60.21(a) to
determine whether its adoption by the Commission would not
compromise the independent responsibilities of the Commission
to protect the public health and safety uhder the Atomic
Energy Act of 1954 (42 U.S.C. 2011, et. seg.)". The propoéed
rule then went on to specify the considerations which the
Commission should take into account in making such a determi-
nation. A number, though not all, of the considerations =
suggested were mooted by the Nuclear Waste Policy Amendments
Act of 1987. We have, therefore, rewritten and included the
proposal contained in PRM60-2A in the proposed rule which we
submit with these comments. Nevada continues to believe that

a straightforward, substantive standard which may be applied ) 5;_
objectively is the best course by which the NRC can guarantee 2!
the performance of its own NEPA responsibilities and preserve
its own discretion. We have also attempted to create a
procedure which resembles familiar practice under NEPA, rather

than creating a new and unfamiliar course, the monies of which

may require subsequent administrative judicial interpretation.

B. -Nevada's Proposed Rules.

Nevada has submitted, as part of these comments, a
redrafted version of the proposal published at 53 Fed.'Reg.

16144. We have attempted to 1) integrate the NRC proposed
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environmental impact statement submission process within the
other amendments to 10 C.F.R. Part 2 of which we are aware by
reason of Nevada's participation in the High-Level Waste
Licensing Support System Advisory Committee; 2) establish a
system by which the Commission can retain its discretion to
consider and act upon environmental issues in licensing of a
repository; and 3) at the same time adopt DOE's EIS "to the
extent practicable." We have adopted as much of the NRC
proposal as possible so as to minimize the differences between

the two proposals. The proposed rules follow.
. PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read
as follows: Secs. 161, 181, 68 Stat. 948, 953, as amended (42
U.s.C. 2201, 2231); sec. 191, as amended, Pub. L. 87-615, 76
Stat. 409 (42 U.S.C. 224l1); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81,
103, 104, 105, 68 stat. 930, 932, 933, 935, 936, 937, 938, as
amended (42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135);
sec., 114(f), Pub. L. 97-425, 96 Stat. 2213, as amended (42
U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 Stat. 853, as
amended (42 U.S.C. 4332); 'sec. 301, 88 Stat. 1248 (42 vU.Ss.C.
5871). Sections 2.102, 2.103, 2.104, 2.105, 2.721 also issued
under secs. 102, 103, 104, 105, 183, 189, 68 Stat. 936, 937,
938, 954, 955, as amended (42 U.S.C. 2132, 2133, 2134, 2135,

COMMENTS . 22



2233, 2239). Section 2.105 also issued under Pub. L. 97-415,
96 Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as
amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42
U.S.C. 5846). Sections 2.600-2.606 also issued under sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended (42 U.S.C.
4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554,
Sections 2.754, 2.760, 2.770 also issued under 5 U.S.C. 557.
Section 2.790 also issued under sec. 103, 68 Stat. 936, as
amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and
2.808 also issued under 5 U.S.C., 553. Section 2.809 also
issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039). Subpart K also issued
under sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub.
L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). Appendix A also
issued under Sec. 6, Pub. L. 91~-560, 84 Stat; 1473 (42 U.s.C.
2135). Appendix B also issued under sec. 10, Pub. L. 99-240,
99 stat. 1842 (42 U.S.C. 2021b et seq.).

2. In section 2.101, paragraphs (£)(1), (2), (4), (5),

and (7) are revised to read as follows:

§ 2,101 Filing of application.

* * L * *
(£) (1) Each application for a license to receive and
possess high-level radioactive waste at a geologic repository

operations area pursuant to Part 60 of this chapter and any

environmental impact statement required in connection
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therewith pursuant to Subpart A of Part 51 of this chapter
shall be processed in accordance with the provisions of this
paragraph.

(2) To allow a determination as to whether the applica-
tion is complete and acceptable for docketing, it will be
initially treated as a tendered document, and a copy will be
available for public inspection in the Commission's Public
Document Room. Twenty copies shall be filed to enable this
determination to be made.

* * * * *

(5)° If a tendered document is complete and acceptable
for docketing, the applicant will be requested to (i) submit
to the Director of Nuclear Material Safety and Safeguards such
additional copies of the application and environmental impact
statement as the regulations in Part 60 and Subpart A of Part
51 of this chépter requi;e( (ii)nserve a copy of such applica-
tion and environmental impact statement on parties and poten-
tial parties as defined by 2.1001 and (iii) make direct
distribution of additional copies to Federal, State, Indian
Tribe, and local officials in accordance with the requirements
of this chapter and written instructions from the Director of
Nuclear Material Safety and Safeguards. All such copies shall
be completely assembled documents, identified by docket
number. Subsequently distributed amendments to the applica-
tion, however, may include revised pages to previous submit-
tals and, in such cases, the recipients will be responsible

for inserting the revised pages.
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* * * * *

(7) Amendments to the application and supplements to the
environmental impact statement shall be filed and distributed
and a written statement shall be furnished to the Director of
Nuclear Material Safety and Safeguards in the same manner as
for the initial application and environmental impact state-
ment.

* * * * *

PART 51 - ENVIRONMENTAL PROTECTION REGULATIONS FOR DOMESTIC

LICENSING AND RELATED REGULATORY FUNCTIONS

3. The authority citation for Part 51 is revised to
read as follows: Sec. 161, 68 Stat. 948, as amended (42
U.S.C. 2201); secs. 201, as amended, 202, 88 Stat. 1242, as
amended, 1244 (42 U.S.C. 5841, 5842).

Subpart “A also issued under National Environmental Policy
Act of 1969, secs. 102, 104, 105, 83 Stat. 853-854, as amended
(42 U.S.C. 4332, 4334, 4335); and Pub. L. 95-604, Title II, 92
Stat. 3033-3041. Section 51.22 also issued under sec. 274, 73
Stat. 688, as amended by 92 Stat. 3036-3038 (42 U.S.C. 2021)
and under Nuclear Waste Policy Act of 1982, sec. 121, 96 Stat.
2228 (42 U.S.C. 10141). Secs. 51.43 and 51.109 also issued
under Nuclear Waste Policy Act of 1982, sec. 114(f), 96 Stat.
2216, as amended (42 U.S.C. 10134 (f)).

4. In § 51.20, existing paragraph (b)(13) is
redesignated as paragraph (b) (14) and a new paragraph (b) (13)

is added to read as follows: § 51.20 Criteria for and
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jdentjfication of licensing and requlatory actions reguiring

environmental impact statements.

* * * * : *

(b) T X -
* ® T * *

(13) 1Issuance of a construction authorization and
license pursuant to Part 60 of this chapter.

* * * ] *

5. Section 51.21 is revised to read as follows:

§ 51.2]1 Criteria for and identification of licensing and
regulatory actions reguiring environmental assessments.

All licensing and regulatory actions subject to this
subpart require an environmental assessment gxcept those
identified in § 51.20(b) as requiring an environmental impact
statement, those identified in § 51.22(c) as categorical
exclusions, and those identified in § 51.22(d) as other
actions not tequiring'environmental review. As provided in
€51.22(b), the Commission may, in special circumstances,
prepare an environmental assessment on an action covered by a
categorical exclusion.

6. Section 51.22 is amended, by revising the heading
and adding a new paragraph (d), to read as follows:

§ 51.22 Criterion for categorical] exclusion:; jdentification of

jcensing and requlatory actions eligible for cateqgoric

exclusion or otherwise not reguiring environmental revijew.

* * « * Y
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(d) In accordance with section 121 of the Nuclear Waste
Policy Act of 1982 (42 U.S.C. 10141), the promulgation of
technical requirements and criteria that the Commission will
apply in approving or disapproving applications under Part 60
of this chapter shall not require an environmental impact
statement, an environmental assessment, or any environmental
review under subparagraph (E) or (F) of section 102(2) of
NEPA.

7. In § 51.26, paragraph (a) is revised and a new

paragraph (c) is added, to read as follows:

§ 51.26 Reguirement to publish notice of intent and conduct

scoping process.

(a) Whenever the appropriate NRC staff director deter-
mines that an environmental impact statement will be prepared
by NRC in connection with a pfOposed action, a notice of
intent will be prepared as provided in § 51.27, and will be
published in the Fede:al-Reéiétéf-as providéd in § 51.116, and
an appropriate scoping process (see §§ 51.27, 51.28 and 51.29)
" will be conducted.

* * * * *

(c) Upon receipt of an application and accompanying
environmental impact statement under §60.22 of this chapter
(pertaining to geologic repositories for high-level radioac-
tive waste), the appropriate NRC staff director will include
in the notice of docketing required to he published by
§2.101(£) (8) of this chapter a statemen: that the Commission

will, in accordance with §51.109, :onsider whether to adopt
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all or portions of the environmental impact statement. If the
appropriate NRC staff director determines, at the time of such
publication or at any time thereafter, that NRC should prepare
an environmental impact statement in connection with the
Commission's action on the license application, the procedures
set out in paragraph (a) of this chapter shall be followed. .
8 A new § 51.67 is added to read as follows:
§ 51.67 Environmental information concefninq geologic reposj-
tories.

(a) In lieu of an environmental report, the Department

of Energy, as an applicant for a license or license amendment
pursuant to Part 60 of this chapter, shall submit to the
Commission any final environmental impact statement, and any
supplement thereto, which the Department prepares in connec-
tion with any geologic repository developed under Subtitle A
of Title I of the Nuclear Waste Policy Act of 1982.

(b) The final environmental impact statement which
accompanies the Department of Energy's recommendation to the
President to approve a site for a geologic repository shall be
submitted to the Commission at the time and in the manner
described in § 60.22 of this chapter. Such statement shall be
prepared in accordance with the provisions of section 1l4(f)
of the Nuclear Waste Policy Act of 1982. The statement shall
include, among the alternatives under consideration, denial of
a license or construction authorization by the Commission.

(c) Under applicable provisions of law, the Department

of Energy is required to supplement its final environmental
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1mp;ét statement whenever the Department makes a substantial
change in its proposed action that is relevant to environmen-
tal concerns or determines that there are significant new
circumstances or information relevant to environmental con-
"cerns and bearing on the proposed action or its impacts. The
Department shall submit any final supplement to its final
environmental impact statement to the Commission at the time
and in the manner described in § 60.22 of this chapter.

(d) Whenever the Depértment of Energy submits a final
environmental impact statement, or a final supplement to an
environmental impact statement, to the Commission pursuant to
this section, it shall also inform the Commission of the
status of any civil action for judicial review initiated
pursuant to section 119 of the Nuclear Waste Policy Act of
1982. This status report, which the Department shall update
from time to time to reflect changes in status, shall:

(1). State whether the environmental impact statement has
been found by the colrts of the United States to be adequate
or inadequate; and

(2) 1Identify any issues relating to the adequacy of the
environmental impact statement that may remain subject to
judicial review.

9. A new § 51.109 is added to read as follows:

§ 51.109 Public hearings jn proceedings for issuance_ of
materials license with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to

receive and possess source, special nuclear, and by-product
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material at a geologic repository operations area, the NRC
staff shall present its position whether it is practicable or
not to adopt, without further supplementation, the environmen-
tal impact statement (including any supplement thereto)
prepared by the Secretary of Energy. 1In discharging its
responsibilities under this paragraph, the staff shall be
guided by the principles set forth in paragraphs (¢) and (4)
of this section.

(2) Any other party to the proceeding who contends that
it is not practicable to adopt the DOE environmental impact
statement, as it may have been supplemented, shall file a
contention to that effect in accordance with §2.714(b) or
§2.1014 of this chapter.

(b) In any such proceeding, the presiding officer will
determine those matters in controversy among the parties
within the scope of NEPA and this subpart, specifically
including whether, and to what extent, it is practicable to
adopt the environmental impact statement prepared by the
Secretary of Energy in connection with the issuance of a

construction authorization and license for such repository.

(c) It shall be practicable for the Commission to adopt
the environmental impact statement prepared by the Secretary
of Energy if:

(1) The action proposed to be taken by the Commission is
sufficiently similar to the action proposed in the license

application submitted by the Secretary of Energy so that any
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difference between the two actions will not significantly
affect the guality of the human environment.

(2) Information or considerations unavailable to the
Secrétary do not render the environmental impact statement
inadequate to perform the Commission's independent NEPA
responsibilities. Information or considerations shall be
deemed available to the Secretary if the information or
considerations have been addressed in a supplemental environ-~
mental impact statement that the Secretary has submitted to
the Commission in accordance with the provisions of this
chapter.-

(3) Adoption of the Secretary's environmental impact
statement, or any portion thereof, would not compromise the
independent responsibility of the Commission to protect the
public health and safety under the Atomic Energy Act of 1954.

(4) Adoption of the Secretary's environmental impact
statement will f£it within the administrative structure by
which the Commission considers the environmental implications
of proposed major federal actions.

(5) The considerations established by (1), (2), (3), and
(4) shall be applied in such a manner to utilize all those
portions of the Secretary's environmental impact statement
upon which it is permissible, under NEPA, for the Commission
to independently rely.

(d) To the extent that the presiding officer determines
it to be practicable to aaopt all or any part of the environ-

mental impact statement prepared by the Secretary of Energy,
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such adoption shall be deemed to satisfy all responsibilities

of the Commission under Section 102(2) (c) of NEPA, 42 U.S.C.

4332(2) (c). Such satisfaction shall not foreclose considera-

tion of environmental issues by the Commission for which

contentions have been filed pursuant to 2.501(a) (2) or which 2-’”
have been otherwise identified by the Commission.

(e) To the extent that it is not practicable to adopt
the environmental impact statement prepared by the Secretary
of Energy, the presiding officer will:

{1) Determine whether the requirements.of section
102(2) (A), (C), and (E) of NEPA and the regulations in this
subpart have been met;

{2) 1Independently consider the final balance among
conflicting factors contained in the record of the proceeding
with.a view to determining the appropriate action to be faken:

(3) Determine, after weighing the environmental, econom-
ic, technical.and other benéfité'égainst enﬁiroﬁmentél and
other costs, whether the construction authorization or license
should be issued, denied, or appropriately conditioned to
protect environmental values;

(4) Determine, in an uncontested proceeding, whether the
NEPA review conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in
accordance with the regulations in this'subpart. the construc-
tion auvthorization or license should be issued as proposed.

(f) The determinations described in paragraphs (b)

through (e), and the similar review determinations of the
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Atomic Safety and Licensing ‘Appeal Board and the Commission,
shall be incorporated in the Commission's final environmental
impact staéement which shall be published by the Commission in
accordance with §51.118. That final envirommental impact
statement shall not be "final"” action for purposes of judicial
review until the Commission's action approving or disapproving
the construction authorization is similarly "final" under the

Administrative Procedures Act.

PART 60 - DISPOSAL OF HIGE-LEVEL RADIOACTIVE WASTES IN GEOLOG-
IC REPOSITORIES

10. The authority citation for Part 60 is revised to
read as follows: Secs. 51, 53, 62, 63, 65, 81, 161, 182, 68
Stat. 929, 930, 932, 933, 935, 948, 953, 954, as amended (42
v.s.C. 2071, 2073, 2092, 2093, 2095, 2111, 2201, 2232, 2233);
secs. 202, 206, 88 Stat. 1244, 1246 (42 U.S.C 5842, 5846);
secs. 10 and 14, Pub. L. 95-601, 92 Stat. 2951 (42 U.S.C.
202l1a and 5851); sec. 102, Pub. L. 91-190, B3 Stat. 853 (42
U.S.C. 4332); secs. 114, 121, Pub. L. 97-425, 96 Stat. 2213,
2228, as amended (42 U.S.C. 10134, 10141).

For the purposes of section 223, 68 Stat. 958, as amended
(42 U.S.C. 2273), §§ 60.10, 60.71 to 60.75 are issued under
sec. 161lo, 68 Staﬁ. 950, as amended (42 U.S.C. 2201(0)).

11. In § 60.15, paragraph (¢) is removed and paragraph

(d) is redesignated as paragraph (c).
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12. In § 60.21, paragraph (a) is revised to read as
follows:

§ 60.21 Content of application.

(a) An application shall consist of general information
and a Safety Analysis Report. An environmental impact state-
ment shall be prepared in accordance with the Nuclear Waste
Policy Act of 1982, as amended, and shall accompany the
application. Any Restricted Data or National Security Infor-
mation shall be separated from unclassified information.

* . * * .'*

13,  Section 60.22 is revised to read as follows:

§ 60.22 Filing and distribution of applicatjon.

(a) An application for a license to receive and possess

source, special nuclear, or by-product material at a éeologic
repository operations area at a site which has been character-
ized, and any-amendments thereto, and an accompanying environ-
mental impact statement and any final supplements thereto
shall be signed by the Seéretary of Energy or the Secretary's
authorized representative and shall be filed in triplicate
with the Director.

(b) Each portion of such application and any amendments,
and each environmental impact statement and any final
supplements thereto, shall be accompanied by 30 additional
copies. Another 120 copies shall be retained by DOE for
distribution in accordance with written instructions from the

Director or the Director's designee.
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(¢) DOE shall, upon notification of the appointment of
an Atomic Safety and Licensing Board, update the application,
eliminating all superseded information, and supplement the
environmental impact statement if necessary, and serve the
updated application and environmental impact statement (as it
may have been supplemented) as directed by the Board. At that
time DOE shall also serve one such copy of the application and
environmental impact statement on the Atomic Safety and
Licensing Appeal Panel. Any subsegquent amendments to the
application or final supplements to the environmental impact
statement shall be served in the same manner.

() At the time of filing of an application and any
amendments thereto, one copy shall be made available in an
aﬁpropriate location near the proposed geologic repository
operations area (which shall be a public document room, if one
has been established) fof ihspeétion by thempubiic aﬁd updated
as amendments to the application are made. The environmental
impact statement and any final supplements thereto shall be
made available in the same manner. An updated coéy of the
application, and the environmental impact statement and final
supplements, shall be produced at any public hearing held by
the Commission on the application, for use by any party to the
proceeding.

(e) The DOE shall certify that the updated copies of the
application, and the environmental impact statement as it may
have been supplemented, as referred to in paragraphs (c) and

(d) of this section, contain the current contents of such
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documents submitted in accordance with the requirements of
this part.

14, In § 60.24, the section heading and paragraph (c) is
revised to read as follows:
§ 60.24 Updating of agglication and environmental impact
statement.

(c) The'DOE shall supplement its environmental impact
statement in a timely manner so as to take iﬂto account the
environmental impacts of any substgntial changes in its
proposed actions or any significant new circumstances or
information relevant to environmental concerns and bearing on
the proposed action or its impacts.

15. In § 60.31, the introductory paragraph is revised to

read as follows:

§ 60.3] Construction authorization.

| - Upon review and consideration of an application' and
environmental impact statement submitted under this part, the
Commission may authorize construction if it determines:

] * *® . * *

16. In § 60.51, the introductory portion of paragraph
(a), and paragraph (b), are revised to read as follows:

§ 60.5) License amendment for permanent closure.

(a) DOE shall submit an application to amend the license
prior to permanent closure. The submission shall consist of
any update of the license application submitted under §§ 60.21
and 60.22, including:

* * * * *
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(b) If necessary, so as to take into account the envi-
ronmental impact of any substantial changes in the permanent
closure activities praposed to be carried out or any signifi-
cant new information zegarding the environmental impacts of
such closure, DOE shall also éupplement its environmental
impact statement and submit such statement, as supplemented,

with the application for license amendment.

C. Comparison of the Practical Implementations of NRC's and
Nevada's Proposed Rules.
1. The Problems With Implementation of the NRC's

Proposed Rule.

The NRC's proposed rule anticipated only a single W
repository site having been recommended by DOE in its final
environmental impact statement. This overlooks the
possibility tgat the Negétiétor;'éstablisheé by‘Title'IV of
the NWPA as amended, § 5041, Title V. Pub. L. 100-203
recommends a different site. The procedures and environmental
issues important to the NRC in that event are not anticipated
by NRC's proposed rule. For instance, in a negotiated site
case, the host state will have foregone its right to litigate
the DOE's EIS altogether. But that state won't have
relinquished its right to expect full consideration of

environmental issues by the Commission.

The proposed rule does not adequately address the .] 2 ,%r

practical problem that litigation over DOE's EIS could be
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protracted, perhaps longer than the NRC licensing process and
certainly longer than the date when, under the proposed, NRC
staff must advise the Board regarding its decision to adopt
the EIS. This could put the Commission in a position where it

could not move.

2. The Advantage of Nevada's Proposed Rule

Nevada's proposed rule retains the Commission's
discretion and establishes a process which could be utilized

in any DOE or Negotiator proposed action.
Nevada's proposal protects against early litigation

against NRC for failure to comply with NEPA. NRC's proposal

does not.

Nevada's proposal introduces no time delays in the

exercise of NRC's licensing jurisdiction.

Nevada's proposal takes into account the other

changes anticipated to 10 CFR 2. NRC's proposal does not.

D. Recommended Action

The Commission should make major changes in its proposed

rule and submit them again for comment. 1In the alternative,
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the Commission should establish some other mechanism by which

to incorporate Nevada's concerns into the rule.
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Samuel Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

ATTN: Docketing and Service Branch

RE: Proposed changes to 10 C.F.R. Parts
2, 51 and 60

Dear Mr. Chilk,

The Environmental Defense Fund ("EDF") is
a non-profit organization with over 60,000
members nationwide. Our members include
attorneys, scientists, economists, educators and
other professionals and concerned citizens who
are interested in preserving and creating the
best possible national and global environment.
Towards that goal, EDF advocates minimizing the
uses of hazardous materials and selecting the
most prudent management systems for existing
hazardous .wastes, including nuclear waste.
Through legislative, administrative, and court
action, EDF has participated in the debate over
this nation’s long term strategy for nuclear
waste disposal. For example, EDF took part in
the High lLevel Waste Licensing Support System
negotiated rulemaking conducted by the Nuclear
Regulatory Commission ("NRC%, "the Commission").

We have reviewed the proposed changes to
NRC’s rules for compliance with the National
Environmental Policy Act ("NEPA") in the context
of the Nuclear Waste Policy Act of 1982 and the
1987 amendments thereto (collectively "“NWPA").
EDF urges the Commission to abandon the dramatic
diminution of its licensing authority which
these proposed changes would effect. Instead,
EDF would urge the Commissinn to withdraw this
proposal and prepare and publish a new set of
amendments to its existing zules which conform
them as necessary to the cl:ar process
variations required by NWPa. »ut do not
illegally reduce the scope nf WHRC’s repository
licensing review.
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From our review, EDF would support the proposed changes to
the following sections of NRC’s rules in 10 C.F.R. as'primarily
or entirely noncontroversial: Part 2, section 101; Part 51,
sections 20, 21, 22, 26(a),l67(a), 67(b), 67(d), 109(a)(1),
109(b), 109(e), 109(g), and 118; and Part 60, sections 22, 31 and
S1(a). We believe that NRC could adopt these sections, following
this public comment and review period, with appropriate
modifications to conform to the rule which will be produced as a
result of the recently completed negotiated rulemaking (that will
add an new subpart to 10 C.F.R. Part 2 to allow for the use of an
enhanced "Licensing Support System" during the Commission’s
consideration of the repository).

Interpreting the NWPA, NRC argues generally that the
Commission’s NEPA responsibilities are limited under the NWPA,
that the Commission is entitled to adopt the Environmental Impact
Statement (“"EIS") that the Department of Energy ("DOE") will
prepare pursuant to NWPA section 114, that the Commission need
not do any independent analysis of the environmental issues which
DOE covers in its EIS nor consider such issues in the licensing
process, and that, with regard to envirpnmental mitigation
measures presented in DOE’s EIS, NRC has no duty to include such
measures as conditions in its repository license. (EDF refers

through to an NRC "license" and "licensing process." Our intent
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is to include in these shérthand phrases the NRC construction
authorization and process for issuing such authorization, too.)

This attempt byithe Commission ﬁo limit its duties is simply
appalling. NRC is the.sole federal agency with the power to
grant or deny a license to DOE for this nation’s first, and
potentially only, high level nucleér waste repository. Given its
role as licensor, the Commission is also the federal agency with
the ultimate responsibility for the fate, and with the final say
as to what must be done to ensure the public and environmental
safety, of such repository. The Commission simply cannot -- by
rule -- shirk the awesome responsibility which Congress gave to
it == by law.

EDF finds it ironic that the Commission, which just invested
nine months worth of two day meetings to draft a rule which would
govern discovery and procedural matters for the licensing,
clearly a sign that the Commission recognizes the serious nature
of its licensing responsibility, would now so blatantly attempt
to lighten its burden, especially knowing that no other federal
agency or law will operate as a backstop for those deficiencies
which NRC would hereby refuse to catch. Despite the fact that
Congress directed DOE to prepare an EIS to support its choice of
a repository site, Congress put NRC in the position of umpire,

with the final authority to call fair or foul.
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NRC must exercise its NE?A duties for the repository. NRC
can take an active role in the development of DOE’s EIS and
thereby attempt to ensure that such EIS adequately addresses all
issues which it is proper for DOE to address in carrying out its
responsibilities under the NWPA. Were NRC to participate
actively, commenting at all phases in DOE’s progress including
the scoping process and the draft EIS, NRC might be able to adopt
more of DOE’s EIS than it would be able to adopt absent vigorous
participation. However, even if NRC does take an active, early
role in the development of DOE’s EIS, NRC must still carry out
its own NEPA responsibilities for the repository, including the
preparation and issuance of its own EIS. Although parts of that
EIS may in fact be adopted from bOE’s NEPA.ﬁomﬁliance documents,
NRC must also fill in the gaps which will result because of NRC'’s
independent duties under NWPA which Congress explicitly
recognized. Because these proposed rules would thwart NRC’s N¥. A
responsibilities, NRC must redraft, republish and rethink the
requlatory amendments it needs to adopt to fulfil its statutory
obligations for licensing a high level nuclear waste repository.

1. The NWPA’s limitations on NEPA compliance do not =
affect NRC as broadly as the Commission argues,

NRC argues that Congress significantly narrowed the scope of
the Comnission’s NEPA compliance in the NWPA, primarily through 3-1

section 114(f). The four changes to the scope of the EIS which

NWPA makes are that neither DOE, as a result of section \ v
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114 (a) (1) (D), nor NRC, pursuant to section 114(f) need consider:
(1) the need fcr a repository; (2) alternétives to deep geologic
storage; (3) time of initial availability of repository:; and (4)
alternatives to the Nevada site, if that is the site that DOE
recommends.

EDF appreciates that NRC faces a daunting task, which
Congress has made all the more difficult by imposing on the
Comnission a three year statutory deadline for issuing its
construction authorization. However, the Commission may not
arbitrarily remove from its licensing inquiry topics which
rightfully belong there in a crass attempt to cut time out of the
process. Mo£eover, the few limits which Congress imposed on
NRC’s NEPA inquiries in section 114 do not allow NRC to avoid all
other NEPA considerations in its licensing. Although the
Commission states that its authority under the Atomic Energy Act,
as amended is limited to the protection of public health and
safety, this is not quite correct. As amended, the Atomic>Energy
Act directs NRC to comply with NEPA; so, NRC’s authority also
includes the consideration of impacts to the human environment.
Nothing in the NWPA changes NRC’s authority, except to the
limited extent set out in section 114(f).

NRC could have properly concluded that Congress; in
narrowing the scope of NEPA compliance, meant to narrow in the

same way the issues for NRC to consider in its licensing
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proceeding, and EDF would have agreed with this conclusion. But
instead, NRC proposes through these rules to limit its own NEPA
duties and the scope of its licensing inquiry far beyond the four
above~-described limitations which Congress imposed in NWPA
section 114. These four specific congressional limits on the
scope of DOE’s and NRC’s NEPA duties have no relevancé whatsoever
to any further narrowing either of the scope of NRC’s licensing
inquiry or of the extent of NRC’s adoption or rejection of DOE’s
EIS. The former is controlled by the provisions of 10 C.F.R.
Part 60 and the EPA standards for high level waste repositories,
40 C.F.R. Part 121. The latter is controlled by other language
in section 1i4(f). NRC cannot use the Congressional elimination
of the four topics listed above to support an attempt to narrow

far beyond those topics NRC’s NEPA responsibilities or the scope

of its licensing proceeding. ' -

In fact, the very legislative histdry which NRC quotes B
regarding the Commission’s independent duties vis-a-vis the

repository support the principle that NRC is pot allowed to

forego its NEPA duties and rely entirely on DOE’s NEPA R
compliance. In addition to the legislative history, there is the |
language of NWPA itself which indicates that Congress intended

for NRC to issue its own EIS. Thus, section 114(f)(é) provides:

"In any (EIS] prepared with respect to the repository to be

3-1

3-2

3.3
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constructed under this subtitle, the Commission need not 3.

consider [the four above-listed factors)."” Emphasis added.

As EDF explains below, the interplay between federal
agencies, each with distinct programmatic and NEPA
responsibilities, is not one which would allow the Commission to
abdicate its role simply because DOE, its sister agency, complieg
with the laws, including NEPA, which apply to the Department.
Calvert Cliffs Coordinating Committee V. gég; Atomic Eneray
Commission, 449 F.2d 1109 (D.C. Cir. 1971). The Commission even

cites this case, 53 Fed. Reg. 16138, col. 3, yet dismisses its

relevance. _ .o

2. vadoption to the Extent Practicable" is a flexible
standard which preserves NRC’s discretion. -

NWPA section 114 (f) tells NRC to adopt DOE’s EIS "to the
extent practicable," from which NRC reasons that it must give the -
EIS "substantial weight" where relevant to Commission decisions. .3'3
Although the Commission concedes both that a "rule of reason"
still applies regarding its evaluation of DOE’s discussions, and
that DOE might not necessarily address in its EIS all of the
issues which NRC must address, the Commission translates the
Congressional directive to adopt if practicable into a virtual
directive to adopt. §See, proposed section 51.67(c). Further,

NRC suggests that, because NWPA section 114(f) allows NRC'’s
adoption of the EIS to "satisfy" NRC’s NEPA duties such that "no

further consideration is required," the NWPA as a whole (or at
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least in its directive in seétion 114(d) to NRC to issue a
construction authorization for the repository) should be read as
"counsel[ing] against the wide ranging independent examination of
environmental concerns customary to NRC’s licensing proceedings."
With regard to the standard -- ‘that NRC may adopt "to the
extent practicable" -- only to the extent that DOE’s EIS does
satisfy NRC’s need for information in making its licensing
determination would it "practicable" for NRC to adopt DOE’s EIS
and not consider further the matters addressed in the EIS. As
NRC has long recognized, the standard "to the extent p:acticable"
gives the Commission "flexibility" to "exercise [its] judgment"
independentl; as to wheﬁhef br-hét to take the action _
contemplated. See, e.g., 50 Fed. Reg. 41853, col. 2 and 41856,
col. 1 (Oct. 16, 1985) (an NRC discussion of "to the extent
practicable" in the context of its uranium mill tailings
regulations and the interplay between NRC’s rules and EPA’s
standards). Therefore, NRC cannot, as proposed in these draft
rules, notice an "intent" to adopt a sister agency’s EIS prior
even to examining that EIS and regardless of whether such EIS
adequately addresses the issues which NRC, as opposed to DOE,
must address to carry out its duty - the grant or denial of a
repogitory license. This is especially true, as expiained above,
given that Congress intended NRC to comply with NEPA ' 305

independently from DOE.
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3., NWPA’s provisions for judicial review of any EISes do
not relieve NRC of its independent NEPA responsibilities.

NRC makes a series of argquments on the binding nature of
judicial review of DOE’s EIS as a basis for the Commission’s
positions that it will be bound by DOE’s EIS and that NRC will
not rehash tﬁe environmental issues covered by DOE’s EIS in the
licensing proceeding. NWPA section 119, which provides for
judicial review of "any" repository EIS certainly means that a
court holding on the adequacy of DOE’s EIS, if such ruling were
final by the time of NRC’s licensing proceedings, would bipd the
Commission’s decisions to the extent of the holding. However,
in making this argument, NRC appears to be desperately holding
blinders on its face. Nothing about the Commission’s premise
allows for the leaps it makes towards its conclusions.

In fact, section 119 of the NWPA, just like section 114,
would appear to contemplate the issuance of more than one EIS on
the repository; in section 119, that is evidenced by the use of
word “any" to modify repository EIS. If Congress had intended
there to be only one EIS, it could have so stated. Moreover, NRC
cannot use a potential court ruling that DOE’s EIS is adequate
for DOE’s compliance with NEPA as the basis for an|§Rc decision
to rely on the DOE EIS. As EDF noted above; DOE'’s NEPA
responsibilities are separate and distinct from NRC’s. That
DOE’s EIS complies with NEPA in satisfying DOE’s duties under

that law has limit:.d slevance for NRC. The Commission must
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'still conduct an independent analysis =-- even of those portions
of DOE’s EIS which the Commission wants to adopt -- to determine
whether those portions which it adopts satisfy its own NEPA
responsibilities. Finally, if NRC were to adopt parts of DOE’s
EIS, even to the extent that NRC were then bound by a court
decision which found such parts in compliance with NEPA, that
scenario obviously contemplates that NRC would have to wait for
such court decision, which could be years after the issuance of
DOE’s EIS and long after such decision could be meaningful during
the Commission’s expedited licensing proceeding.

4. NRC may not exclude from its licensing proceeding the
consideration of environmental issues.

Citing the statutory provision that allows NRC to adopt
parts of DOE’s EIS and various Congressional committee reports,
NRC argues that the legislative history of NWPA directs the
Commission to focus on health and safety isSues, to the exclusion
of th; environmental issues ordinarily raised in the NEPA
process. The'cOmmission bases this argument on several factors,
including that Congress removed NRC review of DOE’s decisions on
site screening and selection, that one Senate bill had included
the word "environmental" which was not included in the final
version of the 1982 NWPA, and that except for its review of the
Guidelines, NRC’s role is statutorily limited to addressing
health and safety issues. NRC also cites committee reports for

the proposition that NRC should not duplicate DOE’s work,

-
-

3.4

>
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althoﬁgh NRC admits that one such report, the Conference Report
on H.R. 6598, H. Rep. 97-785, part 1, p. 69, specifically
reserves NRC’s independent NEPA and licensing responsibilities
and recognizing NRC’s duty to supplement DOE’s EIS as necessary.
NRC also concedes that, at least in the Senate, the bill’s
primary authors expected that NRC’s NEPA analysis would be broad.
Finally, NRC points to the sections of NWPA which make DOE
actions on the repository subject to legislative and judicial
review to argue that DOE’s EIS does not also need NRC review.

Essentially, NRC attempts to distinguish between the
Congressional intent to limit the Commission’s NEPA duties but
not its liceﬁsing authority. The simple response is that no such
duality exists. 1In fact, for NRC to perform its licensing
function adegquately, it must produce a competent EIS which
addresses all of the issues encompassed by NRC’s NEPA, Atomic
Energy Act and NWPA authorities and it must allow for all such
issues to be subject to argument on their merits in the licensing
proceeding. It is to ensure that NRC can carry out these
functions that Congress expressly provided NRC with the authority
to adopt DOE’s EIS in whole, in part, or not at all, and to
supplement that whole or partial EIS as necessary to comply with
its own duties. |

As to the Commission’s argument that it has responsibility

for health and safety issues but not protection of the human

ka
D

34



Samuel Chilk, NRC Secretary
August 2, 1688 )
Page 12

environment, such position is contrary to (1) the Commission’s
NEPA duties as a federal agency undertaking a major federal
action, (2) what the Commission itself saw as its
responsibilities when it adopted 10 C.F.R. 60 which contemplates
NRC review of at least some environmental issues, and (3) the
iﬁplications of NWPA section 121 which directs EPA to adopt
environmental standards and NRC to promulgate technical criteria
which *"shall not be inconsistent with any comparable standards
promulgated by the [EPA] Administrator." Section 121 then
directs NRC to revise its criteria if issued before EPA’s
standards and if after EPA’s standards are issued it turns out
that the NRC'criteria are inconsistent with the EPA standards.

5. There is no basis for NRC to prejudge the nature of
the license conditions which it will impose.

NRC claims that it does not anticipate the imposition of
license conditions with significant environmental impacts. 53
Fed. Reg. 16142, col. 3. The Commission comes to this amazing
conclusion without identifying a basis for such a dramatic
limitation on its licensing duties and without the benefit of
any specific information regarding the nature of the repository’s
envirénmental impacts. NRC’s only authority for this attempted
divestiture of its licensing authority is that, in its view, "DOE
has the primary responsibility for considn:ation of environmental

matters." JIbid. NRC makes this argument ‘otwithstanding its

recognition that its own regulations, at 10 €.F.R. Part 60.32(a)

3.4

3.0
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require the Commission to address the "protection of
environmental values."™ NRC purports to explain its new position
by arguing that, if significant changes occur or new information
becomes available after DOE files its original license
application, then NRC would expect DOE to supplement the EIS and
.amend its application. Moreover, NRC explains that "affected
parties [could] seek redress against DOE in the courts" for the
enforcement of environmental mitigation measures identified
either in the initial EIS and any supplements thereto. 53 Fed.
Reg. 16143, col. 3.

This is truly an extraordinary attempt at abdication of
NRC’s licensing role. First of all, there is no justification -
for NRC to be declaring today that it will not.impose
environmentally significant (or any type of) licensing conditions
for the repository when the licensing proceeding is unlikely to
begin for at least five years. This is simply irresponsible
agency behavior.

Second, although DOE can attempt to describe the
environmental impacts of the repository and how it plans to
comply with EPA standards and NRC criteria, NRC as the licensing
agency clearly has an independent duty and the ultimate
responsibility to review the application and decide what license
conditions are necessary to ensure compliance with EPA’s

standards and the Commission criteria. DOE may have, at least
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initially, the primary authority for protection of the human

environment in the context of designing and constructing a

repository, but NRC cannot avoid its position as ultimate

guarantor of the safety of the repository, including the
protection of the human environment from adverse impacts
associated with the repository. As a result of its duty to
license the facility, and as the sole such licensor, NRC must :5—/0
place all necessary conditions into its license.

Third, under NEPA, which is a law to ensure that federal

agencies make their decisions on the basis of adequate

information that fleshes out the environmental impacts of a
proposed federal actlon, "affected parties" have no clalm for
redress on the basis of mitigation promised in an EIS if such 3‘1{
mitigation measures are not included as a permit/license
condition or otherwise required by law. NRC, in fact, cites no
authority for its claim that such proposed mitigation measures
are independently enforceable. Given that no such authority

exists, NRC must include such conditions in its license.

Therefore, NRC must allow such conditions to be subjected to the

scrutiny which its licensing process affords.

6. NRC adoption of all or part of DOE’s EI8 does not mean
that NRC can avoid considering environmental issues at its
licensing proceedings.
NRC argues that for the repository, DOE is the "lead agency1 3-12

for NEPA purposes and the Commission is merely a commenting
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agency. See, 40 C.F.R. 1506. As such, the Commission asserts
that right to adopt DOE’s EIS if that statement is adequate-and
without doing an independent evaluation of the issues that DOE
addresses in its EIS prior to such adoption. Even though NEPA
would usually reguire the licensing agency to do an independent
review, because of NWPA’s limits on NEPA compliance and judicial
review provisions, NRC claims it may defer to DOE’s work here
because DOE is the agency with the ultimate responsibility for
the repository so NRC may defer to DOE’s views.

EDF is appalled that NRC would attempt to cast DOE as the
federal agency with the ultimate authority over the repository
when it is NRC with the power to grant or'deny a repository
license. Because NRC is the agency with the ultimate authority
to declare whether the repository is ever built, this situation
is no different from the cases NRC cites that direct NRC, as the
licensing agency, to do an independent evaluation of the health,
safety and environmental impacts of a proposed project. 1In
fact, the cases which NRC cites represent a bar to NRC’s adoption
of DOE’s EIS absent the Commission’s performing an independent
review,

7. NRC cannot deny DOE’s application to avoid having to
supplement the EIS. ,

Section 114 (f) (6) of NWPA appears to assume that NRC will
issue some NEPA conmpliance documents, either portions of an EIS

or an EIS supplement of its own. Otherwise, there would be no.

37
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reason for the language, "[i]n any such statement prepared with
respect to the repository to be constructed under this subtitle,
the NRC" need not consider certain issues. For NRC to use this
rulemaking to announce its intention that either DOE will prepare :
supplements to the EIs.that NRC deems necessary or NRC will deny 33_}3
DOE’s application is simply preposterous. It is also without |
legal basis. NRC cannot force DOE to perform the Commission’s

own responsibilities through the threat of license denial. EDF

urges the Commission to rethink such juvenile behavior.

For the foregoing reasons, EDF suggeéts that the Commission
reconsider i;s proposal here and redraft proposed rules which
would incorporate those changes that ensure that the Commission
take advantage of the Congressional invitation to adopt, where
practicable, the DOE EIS, while at the same time preserving the
Commission’s full responsibilities as the licensing agency for
the repository. NRC must consider environmental issues in its
licensing process. To guarantee the best possible consideration
of all issues, NRC should participate in the early development of
DOE’s EIS and reserve its ability to supplement and change that
EIS as necessary to comply with NEPA and NWPA. The proposed

rules do not accomplish these goais. EDF urges NRC first to give

careful consideration of the alternatives proposed by the State
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of Nevada and the Southwest Research and Information Center and
then to publish a second set of proposed draft amendments.
Sincerely,
Melinda Kassen

Staff Attorney
Rocky Mountain Regional Office



AV SR
ttalv L

w5 NG -4 P226

&I

P 1
LTS RY 13

SOUTHWEST RESEARCH AND INFORMATION CENTER aocxt‘-.g;«mc_:

August 1, 1988 DOCKET NUMBER R
' PROPOSED RULE A\,

Secretary of the Commission E3FK |6/3)

U.S. Nuclear Regulatory Cammission

washington, D.C. 20555

Attention: Docketing and Service Branch

i

Dear People,

Enclosed are the camments of Southwest Research and Information Center (SRIC)
cn the NRC's proposed rule for changing 10 CFR Parts 2, 51 and 60 as noticed .
in the Federal Register of May 5, 1988.

SRIC is a private nonprofit organization which has been intensively involved
in nuclear waste management and disposal issues for more than a decade. We
have been active participants in the Department of Energy's high-level waste

program. _
As the camments describe in more detail, we believe that the proposed rule is

fundamentally flawed. We would therefore request that the proposed rule be
substantially revised and reissued for public camment.

We would appreciate your careful consideraticn of these camments.
Yours truly,

&L bt

Don Hancock
Director
Nuclear Waste Safety Project

.0.BOX 4524 ALBUQUERQUE NEY: - -XICO 87106 505 - 262-1862
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August 1, 1988

Submitted by
. Don Hancock

Director, Nuclear Waste Safety Project
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I. SMARY

The Nuclear Regulatory Camnission's (NRC) proposed rule for NEPA review
procedures for Geologic Repositories for High-Level Waste (10 CFR Parts 2, 51

and 60, 53 Federal Register 16131) is inadequate because it does not meet the

legal requirements of NEPA and the Nuclear Waste Policy Act (MWPA), it does
not address the two most imminent actions facing the Cammission, amd it does
not adequately consider the range of alternative scenarics that relate to the
Cammission's adopting DOE's final environmental impact statement (FEIS).

. The proposed rule seems to assume that the only likely possibility of the
Cammission receiving a DOE FEIS is as part of a repository license application
.after: Yucca Mountain is characterized and then is recammended by the
President to Congress: the State of Nevada files suit challenging the adequacy
of the FEIS (and presumably files its notice of disapproval, which is
overridden by Congress); the Court of Appeals finds the FEIS is not
inadequate; and the only substantive issues before tne NRC in the licensing
proceeding rela'ie to radiological safety issues at Yucca Mountain. While that
scenario is possible, it is not the only scenario, and perhaps not even the
most likely one. Moreover, it is inappropriaie for the Cammission to base so
much of its proposed rule — consciously or uncansciously — on that
assumption.

Because of those inadequacies, the proposed rule should be substantially

revised ard reissued for additional camment before final pramilgation.

II. LEGAL REQUIREMENTS FOR THE COMMISSION'S LICENSING REVIBW

The NWPA's language in section 114(f) upon which the Camission relies so |
heavily in the proposed rule was intended to expedite the NRC's review of the 4.
license application — which Congress hoped could be done in 3 years or a

maximmm of 4 years (Section 114(d)(2)). The Cannissioh is erronecusly reading




the statute to limit the NEPA and licensing -issues that the NRC can address.
On the contrary, the NWPA explicitly allows NRC to disapprove a construction
application and does not limit to "radiological safety” the issues that could

lead to such a rejection (Section 116(c)(4)(A)(iii) and Section

118(b) (5) (iii)). J
Moreover, Corgress is aware that the NRC often places conditions en its D
licensees, but it did not prohibit the Camnission fram imposing conditions,

including those related to enwviramental issues. In such cases, a supplement

to the FEIS would be necessary. : 4
The Caomission's self-imposed limits on the scope of its NEPA review and
its licensing authority are not consistent with protecting public health and |
safety and the Cammission's normal licensing procedures. The Cammission
should re-propose a rule which provides for full NEPA review, not limited to
artificial distinctions of "radiological safety" and envirommental concerns.
In fact, in many cases those distinctions may be impossible to make since many

issues will intertwine environmental and radiological concerns.

III. ACTIONS NEEDING NRC ATTENTION

The proposed rule does not focus on the actions that are most iinminent and
ocn those actions where DOE, states and tribes, and the public most need
guidance fram the Cammission. Those actions are NRC's role in DOE's scoping
process and the Camission's procedures for dealing with the new Office of
Negotiator established as Title IV of the NAPA by the Nuclear Waste Policy Act
Amendments of 1987 (NWPAA).

A. Scoping process for Yucca Mountain

While the Camission's consideration of DCE's FEIS in a licensing

proceeding for Yucca Mountain will not cammence until 1995 at the earliest, "{”b

according to DOE's Draft 1988 Mission Plan Amendment (p. 51), DOE's scoping

2



prc;c.ess should begin within a year. In 1986, the Comission affirmed that it
would "review ard camment on DOE's scoping documents and activities for

implementing NEPA." (51 Federal Register 27159). The Commission should be

describing how it will be involved in the scoping process. Instead, the
proposed rule totally ignores that 1986 Camission position on involvement in
the scoping process and says (p. 16131) that the Commission's rgview begins.
with the DEIS.

Since DOE has not yet adequately defined its NEPA process, the Comnission
should be providing guidance to DOE as to how the scoping process should
proceed —- including when and how the scoping process should be initiated, how
the affected states and tribes and the public should be involved, and
discussing the form of NRC's participation. During that scoping proc.;ess, the
Camission should be an active participant and should participate in scoping
hearings. The NRC should also make suggestions as to how DOE can best
consider a disposal systén which includes both an MRS and a repository.

The prcpose:? rule should incorporate a full urﬂerstanding of the
Cammission's role throughout the NEPA process, including in the scoping
process. The lack of such a ‘c:::rp-le.teuu.w.derstanding 1s a r;ajor déficie.ncy in
the proposed rule. The proposed rule should be corrected in a reissued
proposed rule.

-
B. Nuclear Waste Negotiator

In its preamble, the proposed rule recognizes that a new Title IV of the ]

NWNPA has been created, but neither in the preamble nor in the proposed rule
does the Caommission describe the substantial new requirements that the
Camission may have as a result of the activities of the Negotiator. Simce

the Negotiator is required to finish his/her work by January 1993 (pursuant to

»
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Section 410).. the Camission's activities under that Title will be
accamplished before IOE even submits its draft envirommental impact statement
for Yucca Mountain, which is not scheduled until 1993 according to the Draft

1988 Mission Plan Amendment (p. 51).

The new Title establishes new requirements on the Cammission. Section _
403(c) allows the Negotiator to solicit and consider caments fram the NRC on "'h/
the suitability of any site for site characterization. The Negotiator will
almost certainly request information amd assistance fram the Camission.
While the statute is silent on NRC's role in reviewing an ervirormental
assessment (EA) developed for a site proposed by the Negotiator, clearly the
NRC should review such an EA in at least as much detail as it reviewed the

previous draft and final EAs produced by DOE for potential repository sites.

The Cammission should expressly acknowledge this role.

Morecver, the new Title also changes the role of the EIS for a
Negotiator-chosen site. For such a site, the FEIS would not be for the site
selecticn decisicp of the Secrétary of Energy and the President, but rather
would only serve the purpose of providing necessary NEPA documentation for the 4,5
license app.licaticn. An envir.orrént.al”as”sessment,. nct a F;EIS, ié specifically
required by Section 403(d) (1) as part of the submission to Congress for its
approval of the agreement made the the affected stéte or Indian tribe and the
DOE. The preamble for the proposed rule shows no recognition of this
possibility since it describes the FEIS as being for both the recammendation

and for the license application (p. 16139). |

With a negotiator-selected site, it is quite likely that there will be no
NEPA challenge since the affected state will not oppose the designation before 4'6
Congress, the courts, or the Camission. (Of course, the pericd of judicial



review for the FEIS on the negoti;torselect_ed site is also different, since
the 180-day time pericd may well not begin until the FEIS is filed wath the
license applicatien.) o

In addition to its impacts on the NEPA process, the Office of Negotiator
will be a new agency with which NRf will interact. The Commissian should
begin immediately defining its role in relation to the Negotiator.

IV. THE COMMISSION'S NEPA ROLE

A. NRC part-icipation in DOE's NEPA process

NEPA is first and foremost a public participation statute. Public
participation means that full participation by the public and by state and
federal agencies with responsibilities related to the proposed action. In
relation to nuclear waste disposal, the EIS process must include participation
fram the public and by the many affected states and by federal agencies,

especially the NRC, at all stages of the process: Scoping, DEIS, FEIS, and

any necessary supplements.

It is important to note that DOE's EIS process is related to, but |
distinct fram the NRC licensj.ng process. 42 U.S.C 10134(£f) requires that,
consistent with NEPA, DOE must prepare a FEIS to "accampany any recammendation
to the President to approve a site for a repository."” That provision was not
changed by the Nuclear Waste Policy Act Amendments of 1987 (NwPAA). Thus,
under the NWPA, the first purpose of the FEIS is to provide necessary
information to the deciéiormakers — the Secretary of Energy and the .Presidem:
— regarding final selection of the repository site. Those Camission
comments, required by 42 U.S.C. 10134(A)(1)(D), should build upon previous
Camission camments during the scoping process and en the DEIS. Under the

NAPA — and the provision was not changed by the NAPAA — the FEIS might not
»
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be used in a licensing proceeding, since either the President or the Corgress
could decide not to approve the Secretary's recammendation, in which case the
site would not be submitted to the NRC for licensing.

The preamble states (p. 16138) that the NRC will be a commenting agency,
but the proposed rule does not adequately describe that role as an active,
involved cammentor. On the contrary, as described in the proposed rule, the
Camission would effectively not be a camenting agency at all times in the
NEPA process, because it would "merely ... provide its comments, fram time to
time, with respect to ernvirommental impacts failling [sic) within its

jurisdiction or areas of expertise" (Id.) The NWPA expands the roles of

states and Indian tribes in order to “"pramote public confidence in the safety

of disposal of such waste and spent fuel"”. 42 U.S.C. 10131(a)(6). But in
addition to the expanded role for affected states and tribes and public
. involvement, the Cammission should also fulfill its role of providing expert

analysis of public health and safety issueé throughout DOE's NEPA process.

All parties expec.:t that the Camnission should use its expertise throughout the

- NEPA process.

The Commission should also develop a mechanism to directly receive
caments fram interested parties throughout the NEPA process as well as have a
method to review camments received by DOE on NEPA issues.

As mentioned above, the Camnissian should be an active participant in the
scoping process, in cammenting exhaustively on the [DEIS, and in reviewing the
FEIS. The NRC's views an the FEIS will certainly be requested by Congress
should a rmotice of disapproval be filed by the affected state or tribe and
will also necessarily be a part of the licensing proceeding. Moreover, such
views will undoubf;edly be reviewed by the court of appeals should a challenge

to the adequacy of the FEIS be filed.
6
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B. NRC's review of DOE's FEIS along with the license applicatiocn

DCE's FEIS is required to be part of the license application. In
addition to reviewing the FEIS and the Safety Analysis Report (SAR), the NRC
should campare the SAR to the FEIS to ensure that the two documents are not
inconsistent. Differences in the- documents could require revisions to the SAK
or supplementation of the FEIS.

While it is true that NAPA has modified the NEPA requirements for
geologic repositories, neither the NMAWPA, nor the NWPAA, regquire that Yucca
Mountain be licensed. And, with the significant limitations nocted in the
prearble, the NWPAA assumes thorough NEPA review and campliance and full
licensing consideration of all relevant issues, primarily, but not
exclusively, radiclogical safety issues.

Additionally, Congress is now considering a multi-million dollar a
Licensing Support System (LSS), which, as we understand it, will contain many
documents related to both erviromnental and radiclogical safety issues. If
Congress really intended to severely limit the NRC's licensing review, it
would have specifically said so and would not be appropriating substantial

suns to ensure that all applicable documents are included in an LSS.

C. Scenarios for NEPA review not considered in the proposed rule

Perhaps because of the exceptins on the normal requirements for a FEIS,
the proposed rule seems to assume that the proposed rule will be used only for
a FEiS subnitted with the Yucca Mountain license application. The rule
presunes that the adequacy of the FEIS will be challenged in Court and so that
all issues except radiological safety will be decided by the Court, not the
Camission. However, there are several scenarios that would ring about a
different situation regarding adopticn of the FEIS, which seem not to have

been considered in the proposed rule.

Pt
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1) The only adjudication of the adequacy of the EIS is by the
Camission. This situation could arise for a site chosen -by a Negotiator,
since there might not be any judicial review of that FEIS because the affected
state or tribe would be precluded fram challenging the EIS. Since the EIS
would be prepared for the Camission's licensing, it could not have been

challenged prior to its submittal to the Commission.

2) There is o legal challenge to the FEIS, but rather parties litigate ||
all such issues during the licensing proceeding. The Commission must then
review the FEIS in detail because its final decision on adopting the FEIS is
also subject to judicial review, pursuant to 42 U.S.C. 10139(a)(1)(A).

3) Both ervirommental armd radiological safety issues could be included T
in judicial review of the FEIS. 1In the preamble (p. 16139) the proposed rule
argues that radiological safety "is entrusted solely to the Camnission," but a
party to NEPA litigation may well contest radioloyical safety issues

especially since the FEIS must include performance assessment issues. S a

court could make “findings about environmental and radiological safety issues.

4) A Court concluéas that a FEIS is inadequate on any of a number of ]
grounds. The Commission could not then adopt that FEIS and would have to
require a supplement. In such a case, the Camission would have to fully
evaluate all issues decided by the Court to determine the impacts of the
decision on the validity of the license application. |

5) A Court decides to delay its decision on the adequacy of the FEIS |
pending the Camission's findings as to its adequacy in the licensing
proceeding. In cases where parties challenge the adequacy of the FEIS, a
court might decide to delay its final decision until it reviews the

Camission's decision s0 as to take full advantage of the Cammission's

expertise.

q-13
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6) A Court does not fra.ke its decision before the Camission makes its
licensing decision. Since the DOE expects the Cammission to take no more than
three years to grant the construction license (as stated in the Mission Plan,
Project Decision Schedule, and Draft 1988 Mission Plan Amendment), it is quite
possible that a Court would not have issued its final order. Far exanple, the
9th Circuit Court of Appeals has had challenges to the DOE's siting quidelines
since Decenber 1984. The preamble assumes that the Court will make its
decision before the Cammission acts.

The proposed rule should be revised to reflect the various alternative
scenarics that have not been adequately included in the proposed rule. The
varius scenarios require a more flexible approach to reviewing and adopting
the FEIS than the one contemplated in the proposed rule.

D. Prejudice to intervenor parties

The preamble of the proposed rule states:

The preclusive effect of a prior judgnent sustaining
DCE's envirammental inmpact statement would not
necessarily be limited to the petitioner of record
in that proceeding. It can be argued that those who
were represented by that petitioner would also be
barred fram litigating the issue in a subsequent
action. (p. 16139)

The accampanying footnote further indicates that "members of the public"
who had been represented by state officials "might be precluded, to the same
extent, fram raising the issues anew." (Id.)

The Comission should not now be limiting the issues that a party can
raise in the licensing proceeding. The Cammission cannot finally determine
wham all the parties will be at this time. And it is certainly inappropriate
t0 prematurely limit what issues parties can raise. It should be noted,
however, that the Camission's rules for intervention (10 CFR 2.714) do rnot

Preclude individual citizens or citizens groups fram becaning parties in the

4.1
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licensing proceeding, even though the a-ffected State petitioning for
intervention will be a party.

The camment and footnote related to limitations on issues should be
striken fram the preamble because it is inappropriate and premature to make
such judgments at this time.

IV, QONCLUSION

‘The proposed rule is seriously flawed in its understanding of the
Comission's NEPA cbligations and in seriously reducing the number of
scenarios being considered for adopting the FEIS. That range does not include
all of the possibilities expressly authorized by the NWPAA, nor does it
reflect a realistic range of likely scenarios for action leading up to the
NRC's decisions. The rule should be revised to take into consideration these
issues and then reissued for public camment. Moreover, the proposed rule
should also be expanded to describe the Camnission's NEPA role prior to the

submittal of the FEIS in the licensing proceeding.

10
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JOHN J. KEARNEY, Senior Vice President

”  DOCKETED ‘
EDISON ELECTRIC o e
lNSTITUTE The association of electric companies '& AG =4 PS 52

1111 19th Street. N.W. R P,

Washington. D C. 20036-3691 gpFenm me

Te!: (202) 778-6400 August 4, 1988

Mr. Samuel J. Chilk ' DOCKET NUMBER

Secretary S ac :

U.S. Nuclear Regulatory Commission PROPOSED RULE F
Washington, D.C. 20555 S3SFR I L3y

Attention: Docketing and Service Branch

Subject: Proposed Rule on NEPA Review Procedures for Geologic
Repositories for High-level Waste (53 Fed. Reg.
16131)

Dear Mr. Chilk:

On May 5, 1988, the U.S. Nuclear Regulatory Commission (NRC)
published in the Federal Register a proposed rule to codify the
NRC's responsibilities under the National Environmental Policy Act
of 1969 (NEPA) in connection with the licensing of the geologic
repository for high-level radiocactive waste. Section 114(f) of the
Nuclear Waste Policy Act of 1982 (NWPA), as amended by the Nuclear
Waste Policy Amendments Act of 1987 (NWPAA), provides that the NRC,
in connection with the issuance of a construction authorization and
license for the geologic repository, shall adopt, to the extent
practicable, the Environmental Impact Statement. (EIS) prepared by
the Department of Energy (DOE). Section 114(f) further provides
that the adoption "shall be deemed ¢to also satisfy the
responsibilites of the Commission under the National Environmental
Policy Act and no further consideration shall be required, except
that nothing in this subsection shall affect any independent
responsibilities of the Commisssion to protect the public health
and safety under the Atomic Energy Act of 1954."

The Edison Electric Institute (EEI) and the Utility Nuclear
Waste Management Group (UNWMG) appreciate the opportunity to submit
comments on the proposed rule. EEI is the association of the
nation's investor-owned electric utilities. UNWMG is a group of
forty-five electric utilities providing active oversight of the
implementation of the federal statutes and the regulations related
to radiocactive waste management. Together, EEI/UNWMG represent the
majority of the holders of contracts with DOE for disposal of spent
nuclear fuel under the NWPA. To date, electric utilities have paid
over $3.3 billion into the NWPA Nuclear Waste Fund. These funds
are collected from electricity consumers. It is extremely
important to electric utilities and their customers that the
repository licensing be carried out in an efficient and cost-
effective manner.



Mr. Samuel J. Chilk
August 4, 1588
Page 2

'In general, EEI/UNWMG support the approach taken by the NRC in
its proposed rule. We agree that, as stated in the supplementary
information accompanying the rule, the NWPA "reflects a judgment
that the Commission is to concern itself primarily with issues of
health and safety rather than the other kinds of issues that are
ordinarily considered in the context of reviews under NEPA."
Congress intended, through passage of NWPA, to amend substantively
the requirements of NEPA as they apply to the high-level nuclear
waste program. The NWPA legislative history is clear that Congress
intended to limit the scope of the NEPA review for the high-level
waste repository by excluding issues such as the need for the
repository, its timing, alternatives to geologic disposal, and
alternate sites and also to avoid NRC's duplication of the NEPA
reviews carried out by DOE. The NRC's responsibility under NWPA is

to address and resolve radiological safety issues in the repository

licensing pursuant to the NRC's mandate under the Atomic Energy Act
of 1954, as amended, and the Energy Reorganization Act of 1974, as
amended.

Notwithstanding EEI/UNWMG's general support for the NRC's
overall approach, we have a number of concerns that are delineated
in an encleosure to this letter that we would urge the Commission to
consider. As a general principle, we believe that regulations
should be stated as clearly and unambiguously as possible so that
all parties affected by the regulatory process (i.e., licensees,
NRC staff and the public) will be able to understand better the
intent and effect of the regulations and comport their actions
accordingly. The comments in the enclosure are provided with that
goal in mind.

We appreciate this opportunity to respond to the Commission's
notice of proposed rulemaking. We would be pleased to respond to
any questions or otherwise be of assistance to the Commission as it
addresses this matter.

Sincerely yours,

earney

JIK/mlf
Enclosure




Enclosure

EDISON ELECTRIC INSTITUTE
and
UTILITY NUCLEAR WASTE MANAGEMENT GROUP

Additional Comments on
Proposed Rule on NEPA Review Procedures for Geologic

Repositories for High-level Waste (53 Fed. Reg. 16131)

EEI/UNWMG agree with the NRC that Congress, in passing the
NWPA, substantively modified the requirements ©of NEPA as they
apply to the high-level nuclear waste program. Although
EEI/UNWMG support the general approach taken by the NRC in the
proposed rule, we strongly urge the NRC to incorporate the
following comnments when it issues the final rule.

o Procedure to Dg;grﬁihe the Practicability of EIS Adoption

Proposed section 51.109 establishes a mechanism ¢to
determine whether it is practicable for the NRC to adopt DOE's
EIS. The proposal would have the NRC Staff present its position
on the practicability of adoption in the licensing hearing. Any
other party to the proceeding could then submit contentions
arguing that adoption was not practicable, which contentions
would then be decided by the presiding officer, i.e., the Atomic
Safety and Licensing Board designated to the hearing proceeding.
our major concern is that these practicability issues, as
contentions in the repository hearing, will ‘inevitably interfere
with the primary focus of the proceeding, which is to address
issues affecting public health and safety. These practicability
issues should be resolved by the Commission, outside the
adjudicatory arena. There is no requirement that these issues be
handled as part of the adjudicatory hearing process, either in
NEPA, NWPA, NWPAA, the Atomic Energy Act, or the Energy
Reorganization Act. To add another 1level of unnecessary
administrative procedure would be inconsistent with the schedule
constraints that Congress has imposed on the repository licensing
process.

) iming of Practicabilit eterminat

Proposed section 51.109 contemplates that the NRC staff
would not present its position on whether it is practicable to
adopt DOE's EIS until there is a proceeding. The proposed rule
also contemplates that the final determination on adoption would
not occur until after parties to the proceeding had been
admitted. The statutory framework of the NWPA does not require
that the adoption determination await the commencement of the
adjudicatory hearing. Indeed, NRC will best be able to achieve
the three-year timetable for issuing its final decision on the

52
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issuance of a construction authorization, NWPA section 114(4d), if
the adoption determination is made prior to the hearing process
(and outside the adjudicatory arena). It would be unreasonable
to wait until parties have been admitted to the proceeding before
learning whether NRC would have to prepare its own EIS. The NWPA
schedule should allow adequate time for NRC to make its
determination before the start of the hearing.

Under NWPA section 114(a), DOE must make the final EIS
available at the same time as it recommends approval of the
repository site to the President. The draft EIS will have been
available well before that time. The President must then submit
the recommendation to Congress (ref. NWPA (as amended) section
114(a)(2)(A)). A minimum of sixty days would then elapse before
the recommendation becomes effective (ref. NWPA section 115(b)).
And an additional period of time, not to exceed ninety days,
would then occur before DOE subrits the application to the NRC.
Several more months would likely elapse before the parties to the

N AN . G A NS N AL TS R R SO

proceeding have been admitted. Thus, from the time that DOE's ;
draft EIS is formally transmitted to NRC until the adjudicatory :

proceeding gets underway, the NRC would probably have six months
or more to decide whether, and to what extent, it is practicable
to adopt the DOE EIS.

There is no justification to delay the decision pending the
start of the adjudicatory hearing. Nor would NRC 1lose the
ability to obtain public input on its determination by wmaking
that determination promptly. At the time that DOE issues its
draft and final EISs, NRC can solicit comments from interested
parties on the practicability of NRC's adoption of the DOE EIS.
NRC would thus be able -to ‘provide the state -and public
participation generally contemplated by NWPA section 1l11l(a) (6),
and at the same time avoid needless delay and unnecessary
complexity. .

© Judicial Review

NWPA specifies ¢the time period and manner in which
challenges to DOE's implementation of NWPA must be filed. The
NRC licensing process should not provide an independent avenue
for a legal challenge with respect to the same issues. The NRC's
evaluation of the preclusive effect of Section 119 of the NWPA
comprehensively and appropriately addresses that issue. However,
some statements in the supplementary information to the proposed
rule could be read to imply that the NRC might allow its
decision on adopting DOE's EIS to be stalled during the pendency
of litigation on the EIS, or even during the 180 day period
provided by the NWPA for filing 1legal challenges to DOE's
issuance of the EIS. Such delay would make it difficult, if not
impossible, for the NRC to satisfy the mandate established by the
U.S. Congress for the NRC to complete the 1licensing of the
repository within a three-year period.

4
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Moreover, there is no reason for the NRC to delay its
process. From a legal standpoint the NWPA imposes no obligation
on the NRC to stay its licensing proceedings pending review of
DOE's EIS. It does not even require the President or Congress to
defer action on a Secretary's recommendation of site approval in
the event of a 1legal challenge to the EIS. If the site
designation 1is permitted to take effect, the Secretary is
required to submit an application for construction authority to
the NRC within 90 days. Again, there is no provision for a stay
of the orderly process set forth in the NWPA in the event that
the EIS becomes subject to 1litigation. From a practical
standpoint the NRC itself has stated that ". . . a final judgment
of radiological safety can only be made at the conclusion of the
adjudicatory licensing process.®™ The mere fact that the DOE EIS
has not emerged from judicial scrutiny at any particular point in
the process is no grounds for the NRC to halt that process
pending final resolution of legal challenges to the DOE EIS. The
hearing process itself will not entail "any irreversible and
irretrievable commitment of resources" under NEPA so as to
warrant a halt of the process.

The NRC should, therefore, add language to the final rule
explicitly stating that the licensing proceeding, including the
determination of practicability, need not await the outcome of
any litigation as to the adequacy of DOE's EIS. Should a court
subsequently rule that the EIS is deficient, the NRC can
appropriately revisit its practicability determination or take
such other actions as may be necessary.

o Sat1sfactlon of NEPA Regglremegts

Congress, in enacting the NWPA and NWPAA, significantly
modified what would have been the nature of DOE's and NRC's
responsibilities under NEPA as they apply to the licensing of a
high-level nuclear waste reposztory. NRC's health and safety
responsibilities under the Atomic Energy Act remain unchanged.
NWPA expressly provides that to the extent the NRC adopts the DOE
EIS "no further consideration" by the NRC is required under NEPA.
The NWPA unequivocally makes DOE the lead agency to satisfy NEPA
requirements pertaining to the high-level waste repository. NRC
correctly concludes that "([t]he Nuclear Waste Policy Act of 1982
reflects a judgment that the Commission is to concern itself
primarily with issues of health and safety rather than the other
kinds of issues that are ordinarily considered in the context or
reviews under NEPA." The final rule and accompanying
supplemental information should be modified to re-emphasize that
the NRC's respon51bility to address and resolve radiological
safety issues in the licensing hearing is not to be burdened with
continued analysis of and challenge on NEPA-related matters.
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o Discipline of the Licensing Process

It is in the interest of the parties to the licensing
proceeding (i.e., DOE, NRC and the public) for the NRC to adopt,
consistent with its formal rules, appropriate protocols and
management discipline in the licensing proceeding to ensure that
issues are properly evaluated and a timely decision rendered.
To provide necessary administrative controls over the licensing
process for the NRC to meet the three-year licensing schedule,
the NRC should modify Section 51.109 to provide a time period
within which the NRC staff must present its position on the
practicability of adopting the DOE EIS and the filing of any
necessary supplemental information, for example, 90 days after
publication of the EIS. 1In the event that the NRC fails to adopt
our comment to remove the practicability determination from the
adjudicatory hearing, the rule should include a similar provision
with respect to the time by which contentions regarding the
practicality of the DOE EIS must be filed, for example, the date
on which initial contentions are due or 90 days after EIS
issuance, whichever is later.

© Practicality of Adoption by NRC of the DOE EIS

As the NRC explained in its supplemental information to the
proposed rule, "[tlhe adoption of the statement does not
necessarily mean that NRC would independently have arrived at the
same conclusions on matters of fact or policy." (53 Fed. Reg. at
16142). Rather, the NRC recognizes that it should defer to DOE's
judgments on matters not related to safety findings that the
Commission must make under 10 CFR Part 60. It would be
- appropriate for that important concept to be embodied in the rule

itself. -

To eliminate any possible misunderstanding, the NRC should]
clarify in its final rule that the criteria to be used in
evaluating the extent to which it is practicable for the NRC to
adopt the DOE EIS are those provided in NEPA and subsequent
judicial interpretations. The NRC should clarify that it
intends to make its own NEPA-mandated findings, including an
independent balancing of relevant factors, only to the extent
that it does not adopt the DOE EIS (i.e., because of new
information or new considerations). Such findings would apply
only when the NRC itself must prepare an EIS or a supplemental

EIS. -l
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Mr. Samuel Chilk Brant
Secretary of the Commission
U.S. Nuclear Regulatory Commission
wWashington, DC 20555
Attn: Docketing and Service Branch
Dear Mr. Chilk:
In accordance with Section 309 of the Clean Air Act, the U.S. - -
Environmental Protection Agency (EPA) has reviewed the U.S. Nuclear
Regulatory Commission's proposed rule for NEPA Review Procedures for é»"

Geologic Repositories for the High-level Waste (53 FR 16131). EPA believes
that the proposed rule reflects the appropriate requirements under the
Nuclear Waste Policy Act, as amended. We do not have any further comments
to offer.

If you have any questions, please contact Dr. W. Alexander Hi]]iams
(382-5909) of my staff.

Sincerely,

._ N /AM/;’W

Richard t. Sanderson
Director ’
Office of Federal Activities
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August 2, 1988

Samuel Chilk B0Che Tt s T
Secretary SRANH
U.S. Nuclear Regulatory Commission’

Vashington, D.C. 20555

Attn: Docketing and Sevice Branch

Re: Proposed changes to 10 CFR Parts 2, 51, and 60, NEPA Review ocedu
or Geologic Repositories fo h-level Waste.

To Whom it May Concern,

This letter contains the comments of the Sierra Club on the Commission’s
proposal to change its procedural requirements and obligations in regard to
the preparation of NEPA documentation in connection with the design,
development, construction, and permitting and licensing of the nation’'s
first geological repository for commercial and defense high-level
radiocactive waste.

The Sierra Club is a national conservation organization representing more
than 450,000 members. We have been directly involved with the federal
effort to institute a system for the storage and disposal of nuclear waste
materials for over 15 years. We participated extensively in the legislative
debates which led to the enactment of the Nuclear Waste Policy Act of 1982
(NWPA), and the subsequent amendments to that Act. We have also
participated at various levels of the implementation of the Act, including
our recent participation in the Comrission’s negotiated rulemaking on the
subject of the Licensing Information Support System for a HLW repository.

After reviewing the Commission’s proposed changes, we must express our
concern that they amount, in total, to a radical abdication of the
Commission’s traditional and necessary responsibility to assure the safety
of the public and the protection of the human environment in the process of
determining the licensability of the nation’'s first HLW repository. We
believe that this abdication is both unwise and contrary to Congressional
intent, and that, if carried through as proposed, it will result in a severe
loss of credibility for the Commission in its key role as the ultimate
licensing authority for this unprecedented project.

We have also reviewed the letter of comment submitted to the Commission on
this issue by the Environmental Defense Fund (dated 8/2/88), and we endorse
and wish to be associated with the conclusions reached in the EDF letter,.
including each of the seven numbered specific criticisms made of the
Commission proposal.

We urge the Commission to reconsider this effort to relieve itself of its
NEPA obligations, to withdraw the proposed rulemaking, and to propose a more

“When we try to pick out anything by itself. we find it hitched to everything else in the universe.’ John Muir
National Headquarters: 730 Polk Street, San Francisco, California 94109 (415} 776-2211

\oorn



modest set of procedural amendments which will conform the Commission’s
procedures as necessary to the dictates of the NWPA as amended, without
overthrowing {ts responsibilities to accomplish a NEPA review of the full
scope of DOE's proposed action and the impacts associated with it as a basis
for the Commission’s licensing review.

As the Federal agency with the responsibility to make the ultimate
determination of the licensability of the facility proposed to be developed
by the Department of Energy (DOE), the Commission is clearly responsible for
framing the issues for which elaboration and decision i{s necessary to form
an adequate basis on vwhich to grant or reject DOE's application for a:
materials license (and by implication, for a construction authorization).

The drift of the Commission’s proposal, unfortunately, runs in exactly the
opposite direction. That {s, under these changes, 'and under the dubious
 theory that the Congress has implicitly crowned DOE as "the lead agency" for
all parts of the HLW repository development and licensing effort, the
Commission would unilaterally charge DOE with the responsibility to frame
the issues in advance of, and as a basis for, the Commission’s own licensing
proceeding. This includes an extraordinary invitation (53 FR 16141,
*Submission of Environmental Information," proposal at 10 CFR 51.67), for
DOE to present evidence and argument to the Commission as to the
consequences of license denial. Although the Commission must certainly
consider the consequences of license denial in making its final
determination, and although DOE may very well provide i{ts views and
pertinent information to the Commission, it {s hardly the proper role of the
applicant agency to provide the analytical basis on which the Commission
bases its consideration. Nor is it proper for the Commission to place
exclusive reliance on an applicant’s analysis of such issues. This s
particularly true where Congress has limited the Commission’s consideration
of alternatives to the proposed action.

It would be extremely unfortunate if the Commission were to be diverted, in
its decision making process, from its legally required duty to provide for
the public health and safety and the protection of the environment ip
specific regard to the proposed action, and instead to implicitly embrace a
decision process in which the real standard i{s not radiological safety at
all, but rather whether, on the balance of evidence presented in an
environmental document prepared entirely by the applicant, the permitting
and licensing of the proposed action is somehow "better™ than the status guo

ante.

Although the Commission cloaks its proposed changes in a detailed and rather
contorted reading of the legislative history of the NWPA, the actual bases
for the proposal are reducible to three: the specific restrictions on the
scope of the EIS, and particularly its discussion of alternatives,
stipulated in the NWPA, Congress’ general injunction to the Commission to
adopt the DOE EIS "as far as practicable,” and the Commission’s ad hoc (and
presumably) clairvoyant judgments about the course of an essentially
unprecedented environmental review and licensing proceeding.

There is no question that Congress did specifically limit the consideration
of alternatives in the DOE EIS. NWPA section 114(f) declares, essentially,
that certain issues are outside the scope of Commission review, not because
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they would not normally fall within the Commmission’s jurisdiction, but
because they have been decided by the Congress itself. These issues are 1)
the need for a repository; 2) alternatives to deep geologic storage; 3) the
timing of initial availability of the repository; and 4) alternatives to the
Nevada site, if that site is recommended by DOE.

Unfortunately, beyond this most basic point, the Commission’s tortured
reading of Congressional intent has led it to propose a narrowing of its
environmental review and protection responsibilities way out of line with
common sense and the language of the Act. Congress' direction to adopt the
DOE EIS "to the extent practicable®” was clearly intended to avoid the
unnecessary duplication of effort of preparing two entirely separate
environmental statements on the same facility. By no reasonable reading can
it be interpreted to relieve the Commission of {ts fundamental

responsibility to pass on the environmental adequacy of DOE’s proposed action.

The Commission’s proposal ignores this fact, assumes in advance the adequacy
of DOE's EIS, creates an arbitrary and unwise presumption in favor of
adopting DOE's EIS, and raises unnecessary hurdles in the face of any party
vhich seeks to challenge the adoption of part or all of the document.

Perhaps the most glaring defect in the proposed rule {s the standard it
erects for the presiding officer in making the determination of the
practicability of adopting DOE's EIS (proposal at 10 CFR 51.109 (c)).
Nowhere here is there any indication that the presiding officer may decline
to adopt the EIS if {t, or any part of it, is inadequate, incomplete, in
error, or otherwise deficient. The presiding officer may not, under this
proposal, decline to adopt the DOE EIS, even if it has been found legally
insufficient, unless "the action proposed to be taken by the Commission
differs” from the action proposed by DOE, and unless this difference
*significantly impacts the human environment.®

Aside from the problem of what is meant by a "difference” between the
applicant’s proposed action and that of the Commission, this standard seems
to erect an impossibly high hurdle for rejecting DOE’s EIS, and,
concomitantly, drastically and unacceptably abdicates the Commission's
authority and obligation to assure the protection of the public health,
safety, and the environment in discharging its licensing responsibilities.

The Commission would be better off withdrawing this proposal and proposing a
rule vhich reflects the changes in procedure necessary under the NWPA
without giving awvay the basic authorities and obligations on which {ts
licensing role is founded.

Sincerely,

il T2

Brooks B. Yeage
Washington Repr¢sentative
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Secretary
U.S. Nuclear Regulatory Commission 7 A O
Washington, D.C. 20555 oLt m}3~--xh
Attention: Docketing and Service Branch Bhsee
Dear Sir:

The Department of Energy (Department) has reviewed the proposed
anendment to 10 CFR Part 51, published on May 5, 1988, concerning
Nuclear Regulatory Commission (NRC) review procedures for .
geologic repositories under the National Environmental Policy Act
(NEPA) and the Nuclear Waste Policy Act (NWPA). With respect to
most topics covered by this proposed rule, the Department is in
agreement with NRC statements and interpretations of requirements
under the NEPA and the NWPA. The Department appreciates the
efforts made by the NRC to help clarify this area of the
regulations.

In its review, the Department identified certain concerns with

2 number of aspects of the proposed rule. The Department's
concerns focus on five areas: first, the NRC position on
cooperating versus commenting agency status with respect to the
Department's environmental impact statement (EIS) covering the
geologic repository: second; the requirement that the Department
supplement the final EIS to satisfy NRC obligations under NEPA:
third, the indication that multiple EISs may be necessary:;
fourth, potential confusion in the interpretation of NRC's
ability to take action on a license application during litigation
on the Department's EIS; and fifth, preservation of the
distinction that a construction authorization is not a license
under the Atomic Energy Act. Our specific comments are included
in the enclosure to this letter.

We appreciate the opportunity to comment on these proposed
revisions. Please feel free to contact Ms. Linda Desell
(586-1464) of my staff or Mr. Steven Frank (586-1979) of the
Office of NEPA Project Assistance about any questions.

Sincerely,
Charles E. Kay, 1ng Director

Office of Civilian Radiocactive
Waste Management

Enclosure

Dsio
8809100273 880824
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ENCLOSURE
DEPARTMENT OF ENERGY
COMMENTS ON PART 51

COOPERATING AGENCY

The Department of Energy (Department or DOE) believes that
the NRC can maintain its independent role and most
effectively contribute to the process under the National
Environmental Policy Act (NEPA) by becoming a cooperating
agency. DOE recognizes that the NRC has an important
independent review and licensing authority in the siting of a
repository, and that this independence must be maintained.
DOE nevertheless believes that it is appropriate under
section 1501.6 of the Council on Environmental Quality (CEQ)
regulations to suggest that the NRC, which has licensing
authority pursuant to the Atomic Energy Act (AEA) and Nuclear
Waste Policy Act (NWPA), become a cooperating agency in the
preparation of the Department's repository EIS. The
cooperating role described in section 1501.6(b) is not
inconsistent with the NRC's independent authority, and the
clarification in the "Forty Most Asked Questions Concerning
CEQ's National Environmental Policy Act Regulations”

(46 FR 18026) recognizes the role of licensor and licensee
and provides for such independence with respect to scope,
level of detail, and adequacy in meeting the needs of the
cooperating agency with- jurisdiction by law-.

SUPPLEMENTAL EIS

DOE is concerned with the proposed requirement in the rule to
have DOE "supplement® its final EIS (FEIS) in order to
satisfy NRC's NEPA obligations. Any recommendation to the
President made by DOE under section 114 of the NWPA is a
major Federal action and such recommendation is to be
accompanied by an EIS. 1If, following completion of the EIS,
DOE decides to revise the recommendation by making a
substantial change in the proposed action that is relevant to
environmental concerns, or if significant new circumstances
or information relevant to environmental concerns bearing on
the proposed action or its impacts becomes avajlable, then
DOE would prepare any requisite supplement in accordance with
applicable CEQ regulations implementing NEPA.

However, subsequent to the President's decision, the NRC has
a separate responsibility under NEPA relative to its decision
whether to grant or deny the Department's application for a
license to receive and emplace high-level waste. 1In
developing its EIS the NRC is to adopt, to the maximum extent
practicable, the DOE EIS submitted as part of the
Department's recommendation to the President. DOE believes
that it is inappropriate and contrary to the CEQ scheme of

3-|
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agency assignment of responsibilities for DOE to undertake
the supplementation of its completed EIS in order to satisfy
NRC's separate NEPA responsibilities. DOE also believes
that, just as it is appropriate for NRC to be a cooperating
agency in the preparation of DOE's EIS, it would be equally
appropriate for DOE to be a cooperating agency in the
preparation of any NRC EIS or any later supplements required
for the NRC to meet its NEPA obligations.

MULTIPLE EISs

In the preamble, .at 53 FR 16132, the NRC indicates that
multiple EISs may be necessary in considering the license
application from DOE involving high-level waste disposal.
The DOE does not agree that multiple EISs will be needed
because DOE will scope the EIS, with public and other agency
participation, to assure that all reasonable alternatives
relative to the siting, construction, operation and
decommissioning of the proposed repository will be contained
in the EIS. NRC's participation as a cooperating agency
would greatly facilitate this objective. It is the
Department's position that the NEPA, the NWPA and the CEQ
regulations call for a single EIS and the Department does
not believée that any multiple EISs are necessary.

JUDICIAL REVIEW

In the preamble discussion, at 53 FR 16142, the NRC states
that "...no action will be taken by the Commission until
necessary documents have been filed... with the Environmental
Protection Agency. NRC will not take action concerning the
proposal which would have an adverse environmental impact
until a record of decision is issued." The preamble further
states, at 53 FR 16144, that "Because the EIS must conform to
statutory requirements, and because its completeness would
have been subject to challenge in court prior to filing with
the NRC, a completeness determination by NRC at the time of
docketing is unnecessary...” One reading of these statements

is that the NRC is proposing to suspend work on the license

application until the entire judicial review process is
complete. This would be decidedly inefficient, and would
potentially cause major delays without providing additional
environmental protection beyond the normal process. It would
be consistent with normal operating procedures and far
preferable from a programmatic perspective for the NRC to
make a prima facie decision that, absent a reversal by the
Court of Appeals, the EIS is judged to be adequate, and to
process the license application. There is no need for the
NRC's acceptance review of the Department's EIS to be on the
licensing critical path. Clarification on NRC processing
plans and expectations would be useful.




CONSTRUCTION AUTHORIZATION NOT A LICENSE

Footnote 1 - at 53 FR 16134. DOE recognizes the statutory
language of the NWPA reference to a construction
authorization and NRC's own interpretation in the text of
this document that a construction authorization under the
NWPA is not a license under the AEA. DOE affirms this
interpretation which is reflected in the AEA, and opposes
any ercsion of this distinction by the NRC. Historically,
the NRC and its predecessor, the AEC, has affirmed that a
construction authorization, unlike a construction permit, is
not a license under the AEA. DOE will continue to interpret
the term “"construction authorization" accordingly.

Sections 51.67(c), 51.109(c), and 60.24(c) should be amended
to add a qualifier to reflect that a supplement may be
regquired if DOE makes a substantial change, not previously
considered in its EIS, that is relevant to environmental
concerns, etc.

Proposed section 51.67(d) requires the Department to inform
the NRC of the status of any legal action taken against the
repository EIS and to submit periodic updates. This
regquirement seems unnecessary since NRC will already have
this information available to it through the normal contact
of its own  General Counsel with the Department of Justice.
Further, such information is normally readily available in
weekly trade publications. This requirement should be
deleted.

The Department also notes that section 113 of the NWPA was
inadvertently misquoted at the bottom of column 1, 53 FR
16135. The phrase "to the maximum extent practicable" was
omitted in describing the manner in which DOE must conduct
site characterization to minimize sxgn;fxcant adverse
environmental effects.

At 53 FR 16139, Column 3, NRC points out that the DOE action
is the recommendation to the President of the Yucca Mountain
site for repository development. As mandated by NWPA
section 114(f), and also expressed in CEQ regulations 10 CFR
section 1502.5, this recommendation must include an FEIS
prepared by DOE.

NWPA Section 114(f) also mandates that NRC shall (to the
extent practicable) adopt this EIS in connection with the
issuance of a construction authorization for the repository.
Thus, the use of the same EIS for the two agency actions (to
the extent practicable) is the clear intent of the law. The

- DOE concurs in this position.
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The NRC concluded, at 53 FR 16136 that the NWPA "provides
that adoption of the EIS shall be deemed to satisfy the
NRC's NEPA responsibilities 'and that no further '
consideration shall be required.'"™ NRC also notes that this
provision "appears to counsel against the wide-ranging
independent examination of environmental concerns that is
customary in NRC licensing proceedings.” This is consistent
with the Department's reading of the NWPA. Specifically,
this concept is included in section 51.67 of the proposed
rules, which state that the FEIS shall be submitted in lieu
of an environmental report.

At 53 FR 16136 the NRC states that, if the DOE EIS is Jjudged
to be adequate, "further litigation would be precluded under
the doctrine of collateral estoppel.™ Also, the NRC states
that "if an issue bearing upon the adeguacy of the EIS could
have been raised in a timely manner, but was not, the
deadline for commencing action set out in section 1ll9
operates to bar a challenge at a later date in NRC licensing
proceedings." The DOE agrees with this interpretation.

At 53 FR 16138, the NRC states the position that “"The
approach being taken by the Commission...is that the NWPA and
the principle of res judicata obviate the need for an
entirely independent adjudication of the adequacy of the EIS
by this Agency." This is elaborated upon at 53 FR 16139.

The DOE agrees with this interpretation.

The Department agrees with NRC that adoption of the DOE EIS
should not compromise the NRC's independent responsibilities
under the Atomic Energy Act.

The Department is in agreement with the NRC with respect to
several statements concerning the content of the EIS and the
role of NRC:

“"that the Commission’'s role should focus upon
radiological safety, with an independent review only if
there is significant and substantial new information or
new consideration...;" (53 FR 16137)

“that the EIS must address the environmental impacts of
construction and those of performance...” (53 FR 16141);
and

In addition, NRC's requirement in the proposed new Section
51.67(b) that the FEIS must "include, among the alternatives
under consideration, denial of a license or construction
authorization" by NRC follows directly from CEQ Section
1502.14(d), which states "Include the alternative of no

]
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action.” The Department concurs with this requirement and
hes already planned to include the no action alternative S{-fﬁ
within the scope of the EIS.
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James R. Wolf, Esgqg.

Office of the General Counsel o0Cue] HUMEGR n

Nuclear Regulatory Commission PREPOSED RULL f‘ (st &0
washington, D.C. 20555 ’ ::3F 613/

Dear Mr. Wolf:

The proposed regulations developed by the Nuclear Regulatory
Commission (NRC) concerning review procedures under the National
Environmental Policy Act (NEPA) for geoclogic repositories for
high-level waste were referred to me for evaluation. As a
preliminary matter, I want to apologize for responding late in
the process and to express my appreciation for your efforts to
seek out the Council's comments. Those efforts demonstrate the
value which you and the Commission place on protecting the
guality of the environment. _

The regulations proposed by NRC set forth how it perceives its
NEPA responsibilities in connection with a license application
submitted by the Department of Energy (DOE) for a high-level
waste repository in accordance with the Nuclear Waste Policy Act,
as amended (NWPA). As I mentioned when we met in August, my
primary concern with the proposed regulations is.-the scope of
NRC's review of the environmental impact statement (EIS)
submitted by DOE for the repository.

The NWPA requires DOE to recommend to the President one site for
a nuclear waste repository. The recommendation must be
accompanied by a f£inal EIS. 1If the President and Congress concur
in the recommendation, DOE must submit to the NRC an application
for a construction authorization for the repository. 42 USC §
10134(a) and (b).

Any EIS prepared in connection with a repository proposed to be
constructed by DOE "shall, to the extent practicable, be adopted
by the [NRC] in connection with the issuance by the [NRC] of a
construction authorization and license for such repository." To
the extent that an EIS is adopted by NRC, "such adoption shall be
decemed to also satisfy the responsibilities of the [NRC) under
the National Environmental Policy Act...and no further
consideration shall be required...." 42 USC § 10134(f).

The judicial review provision of the NWPA gives exclusive
jurisdiction to the United States Courts of Appeals over any
civil action for review of "any environmental impact statement
prepared pursuant to the National Environmental Policy Act...."

8809280102 880920
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42 UsSC § 1013%(a){(1)(D). Such an action must be brought within
180 days of "the decision or action involved...." 42 USC §
1013%(b).

NRC's proposed regulations address the standards and procedures
to be used in adopting a DOE EIS. NRC states that it will
conduct a "thorough" review of DOE's draft EIS and will provide
comments on its adequacy. The agency also states that it will
“find it practicable to adopt DOE's EIS (and any DOE

supplemental EIS)" unless (a) NRC's action differs in an
environmentally significant way from the action described in
DOE's license application, or (b) significant and substantial new
information or new considerations render DOE's EIS inadequate.
Proposed Rules at 2.

While NRC recognizes its ability to adopt DOE's EIS, it views the
NWPA as limiting the scope of its review of that EIS. '
Specifically, NRC cites the NWPA's directive to adopt DOE's EIS.
"to the extent practicable" and interprets this as requiring it
to give substantial weight to DOE's findings. Proposed Rules at
20-21. Further, the agency notes that its adoption of a DOE EIS
is deemed to satisfy its NEPA responsibilities and that "no
further consideration shall be required;" NRC concludes that this
“"appears to counsel against the wide-ranging independent
examination of environmental concerns that is customary in NRC
licensing proceedings." Id. at 21.

The NWPA's judicial review provision is also said to limit NRC's
consideration of NEPA issues. NRC states that review of DOE's
EIS must be sought, if at all, within 180 days after DOE makes
its recommendation to the President. If the EIS is judged to be
adequate for purposes of the site recommendation made by DOCE,
further litigation of the issues in NRC adjudications would be
precluded. Moreover, if an issue bearing on the adequacy of the
EIS could have been raised, but was not raised in a timely
manner, the judicial review provision operates as a bar to a
challenge at a later date in NRC proceedings. Proposed Rules at
22.

Thus, NRC regards the scope of its NEPA review to be narrowly
constrained, with those issues which are ripe for consideration
after issuance of DOE's EIS being excluded from an independent
examination by NRC. Proposed Rules at 22. The agency takes the
position "that the NWPA and the principles of res judicata ,
obviate the need for an entirely independent adjudication of the
adequacy of the EIS" prior to adoption by NRC. 1d. at 30.
According to NRC, "[t)he factors discussed above make it entirely
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reasonable for the Commission not to reopen issues that have
been, or could previously have been, brought before the courts
for resolution." 1Id4. at 32. "The consequence of this approach
is that the Commission would carry out a licensing review to
assure that a repository could be operated safely -- but that it
would, in general, treat as settled those other issues arising
under NEPA." Id. at 34.

These proposed regulations appear to allow NRC to adopt the

final EIS issued by DCE without the independent analysis required
under the CEQ regulations for the adoption of another agency's
EIS. See 40 CFR § 1506.3; see also "CEQ Guidance Regarding NEPA
Regulations," 48 Fed. Reg. 34263, 34265 (1983). NRC's rationale
for this is that the EIS should be deemed adequate unless a court
says it is inadequate. The reliance on judicial action is based
upon the NWPA's provisions for adoption "to the extent
practicable" and for judicial review.

1 disagree with this interpretation of the NWPA, and read the
phrase "to the extent practicable" to mean just that: after
looking at DOE's EIS and evaluating it, NRC should adopt some or
all of it in order to avoid unnecessary duplication. 1In
addition, I do not read the judicial review provision as
requiring someone to challenge the adequacy of an EIS for the
waste repository within 180 days of its issuance by DOE.

Clearly, if a court deems DOE's EIS adequate, NRC is in no
position to reject that finding (although that does not
automatically mean that the EIS is acceptable for NRC's
purposes). The absence of any litigation on DOE's EIS, however,
should not allow NRC to adopt the EIS without its own evaluation.
The absence of litigation, for whatever reason, offers no
authoritative conclusion as to the adequacy of the EIS. Further,
there is an excellent chance that any litigation brought
challenging DOE's EIS will not be completed by the time NRC needs
to make its licensing determination.

A better approach would be for NRC to do an independent
evaluation of DOE's EIS, taking any court decisions into account,
and determine on the basis of that evaluation whether to adopt
the document. At the NRC licensing proceeding, intervenors
could raise as an issue the propriety of NRC's adoption decision,
e.g., that the EIS was not adequate for NRC's purposes for
whatever reasons. If the intervenors raised issues which had
been raised in litigation, NRC could defer to the court,
although this would delay an NRC decision.

&

9.2

13



James R. Wolf, Esg.
Septemver 20, 1988
Page 4

In this way, issues relating to the adequacy of DOE's EIS would

be litigated only once, and NRC would fulfill its obligation | -3
under NEPA and the CEQ regulations to independently evaluate an

EIS before adopting it. l

I hope these comments have been useful to you. Please do not
hesitate to call me if you have any questions.

Sincerely,
S . _g,. 7
')(occa(ztf( ’ Lt f

Lucinda Low Swartz
Deputy General Counsel
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izdependently enforceable is not sapporsed by
autherity. Given that no such authorizy

\KC pust allcw such condivions vo be subjected

tiny ip the licensing process.

£33
-zcx.n—-m

Nxl adoption of all or pert of DOE's IS does not mean
that NBC can avoid considering environmental issues at
its licensing proceedings. This iz no different fron
cases cited by NEC in which an independent evaluation
Fas required.

E S. NRu caneot for DOE to perlor:

an's ovn responsidilitites through the

- s R
v

e geplai. EDF urges the Coppiceion to
seits )

repositeries - Comgent dnalyeis

Response

In congiruing its duties under AEA 84tc;. both the
purpose and grapzatical structure of the lam persuzdeq
KRC that i1 retaiped independent judgment 5o ag to bhe
sbie to gragt a variapce irop ¢fd standards. Nera
purpose and language indicaie othermise.

for purpoges of the doctr;n ol iecue

there 1s an identity of fzctual and legai iggues. The

pajor federal action involved is the-consiruction and
operation of the repository. and an EIS that is fours
“adequate” for DOE is “adequate” for NRY.

£ preclusicn,

NRC 711l pot necessariiy amait a court decision on the
adequacy of DUE's BIS. In the absence of substzntiag
and significant new. infnrsatinn oT new cansideratirnr.

b_d heen eptered.

BEC believes that the statutory schew
N¥PA contempiates that the nonsafely
be subject to argusent ip liceneing pr
vhere there are substantizi or ..en.flcan' ney
considerations or new information.

The position confores to NaF4 as to

discharge of Niré
duties. 10 CFR B0 references to NEFA are procedural
not substantive. The NWPA 121 direction to EF4
pertains to its autbority. under existing las, to
establish radiological standards under the AR

If DOB's FIIS calls for mitigative measzures to be
incoerporated into the license. WEC expects 1o dao sc.
Otherwise, tnousgh, the iitization of poienilsi
environsental license conditions wouid as & ryle b
contrary to NWPd's objectives a5 construed by il

Mitigation condivicns are enforcezble to the sape
extent as applies to other nonlicensed major federsi
actions. [eviation couid necessitate preparation <f 2
supplesental EIS.

N¥F4 does make a change in substaniive lav.  Dnder
NNP4, an independent evaluation is contemplated oniy
for significant new inforeaticn or new consideraticns.

There would be a0 such denial uniess DOE had failed 1o
carry out ite own duties under NEP4 to suppiement an
£15 - not where supplepentation was an NAT
responsibility.
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A
Lopeent

it ¥RC frop imposing conditions.
izted 10 envirenmenta: issues, on
.

. 3 supplepent to the

The proposed rule, which saye NKC review begins with

DR DEIS. ignores the NRC'& 1980 statesent that it
souid revies and *onaﬂn, on DUt 8 scrp1ng corunents

and aetivities Ior
ar 301ive participant

2 ip revieming
ra3sgite

o in view of
10 selicit

tistor

4 s1te, it ic quite likel

4 cbailenge since the

p e the designation befere
th Losn.ssxon dlso, the
1 start later.

NEC shouid begin deiinming it
Necotiatar, whose 0ffice will
vhichk NRC will imteract.

g role in relation to the
1 be a new agency with

The proposed rule does not adquately describe NRC's
role as an active, involved. comrenting agency. The
Coemission should fulfill ive role of providing expert
analyeis of public health and safety issves threughout
DOE s HEFA process.

REC should develop a mechanise to directly receive
coeeents -from interesied parties as well as have a
pethod to revies comeenie received by POE on NiPE
igsues.

Response

KEC beliaves thzt Cong
independent cous.derct
are nev considerations or T
standards for NRC review 4
and 115 of NWrA cited by S%i

r
i

€3
on of

4’0..1
(1:

17 it ie practicable to adopt the EIS. no suppiement
would be necessary.

NEC #ill revier and coapent on DOE'5 scoping
docurents, as a comeenting agency.

The ¥BC role is prescribed by the statute, as citac
so if requested by the Negotiater, the Cogmicsion
would cosment on the suitabilisy of the site for
characterization. IT requested by DOE, NC would
coppent on the EA 35 to matters in ite jurisdictien

The cited text discusses issue preciusisn in the
context of a FEIS for the recosvendation !
the license review (NRC).
site, mith the IS supporting the application. 1
argupent would actualiy be stronger.

1
e,
<

'

B
¥or a RNegot: ator-cheseu
.

Nil considers the affected state
proppy judicial review of Mi's £
to a Negotiator-selected site. Th
start iater, though, and under th
adoption standard would be modisl

[ A )

@ = (D
v (D

)

3

s’
(23

The present rulemaring starts to construct & framsecrt
tor such interaction. )

Consistent with the availability of resources, NRC
vill provide (as a coapenting agency with expertise
and jurisdiction) expert analysis of health and safet
issues throughout the DOE NEPA procese.

‘NRC believes it has sufficient access to imforsation

peeded to carry out its responsibilities under NEPA ae
a coementing agency. Of course, as to Atomic Enerzy
het issues public concerns ®ill be ventilsted torough
both informal and forsal procedures.
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Goxpent

The ruze overlooks the poesibility that only
the adjudizzte the adequacy of the %iS -
£.2. ae cage of 3 “cgr*1a+or chosen site, wshers.
the t2d st2te or tribe sould be precluded from
2bal £ the RIS ’

522 ryle avericois the possibiiiiy that there

3} chsllenge 1o the FRIS, but rather parties

:11 suoh issuss during the licensing

g, NRC pust ther review the ¥rlS in derail
The proposed rule erronecusiy argues that radiclogical
satety "is entrustes solely to the Comzisgion.” In
f3ct, such issues could be ralsed by parties to NEFA
titigation and addressed iz 3 court’s review.
Th: propesed rule ov2rlooks the situation where 3
Court corcludes that an ¥EIS in inadequate on any of a
aupber of grounds.  NRC would ther have to evaluate
ali isgues decided by the Court to determine the
decisicn s impact on tde license applicaiion.

3

The proposed rule averlocks the possibility of

Cotrt's deiaying ite decisior on the adequacy of the
FLIS pending the Cogmission's findinge as to its

adequacy ip the licensing proceeding - e.g., to enable

the Court to take advantege of NRO expertise.

The proposed overlooks the situation where a Court
does not pele its decision vefore the Commission makes
its licenssing decision.

The language related to lisitaticns om issues that
parties can raice in NRC hearings {i.e. pertaining to
pepiers ¢f the public represented by states in
judicial proceedirgs) is praeature and inappropriate,
particularly in view of NEZ interveation rules.

Response

If NRC's findings of fact are different from facts
considered in DOE's FE1S. and may give rise 7¢
gignificant environmental izpacts not conmsiderel in
the EIS. supplesentation pight be necessary.

There is nothing wrong with having the LSS serve
data-coliection requirerents that are not sirieniy
vaterial to NRC licensing decisiors. In any event,
since an EIS found to be inadequate woulg prevent
licensing, environaentai data would be reievant.

The final rule provides s different standarg for NEr:i
review by NRC mith respect to a Negotiater-chosen
site.

(nallerges to the PEIS
as to affected persons
should they choose not

would be tise-barred, 3
paving knowiedge tnaren
to seer judicial revisw.

Oniy NRC mates radioiogical gafety findings uvnder the

Atopic Epergy Act.

Shculd the FEIS be found inadequate, Nr( agrez: thit
it would have to evaluate the issues decided by the
Court to detﬂrnine the decision's inpa" The

considerations and treatea as such under the ruie.

Such a delay is not anticipated. either on grouncs of
ripeness or prieary jurisdiction. In» any event.
hovever, in the absence of new inforeation or new

considerations, NRC would still adopi the Frid.

As indicated above, tnis would not preveni KiC froe
arriving at a final decision.

It is desirable to artviculare as clearly as pogsible
the principles by which the Cosmission intends its
proceedings to be governed. The intervention rules
are not necessarily controlling with respect to issue
preclusion {collateral estoppeli matters.
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j pot ave
of the 815, if @ court jater ruiles
then act 35 pecessary.

S
tC tbe adequ
, ¥

ize thav NRC responcibili

21y lssues in 11censzng
#ith continued analysis

ated patiers

shouid reemshas
to resolve radiolcgicz! sai
bearing is not to bhe” bu'aen
of a2nd challenge on NEPA-re

_____ ruie

vinzi
ec
.
1

To provide controis %o peet the 3-year licensing
scheduie, RO should provide a time period within
vhich NREC szaff pusT present ite position on

p'“’tlc_. ity of adoption of XI5 - e.g. within 31
days after yuulicaliiﬁ of the i3,

If NRC doegs not repove the practicability
getersination froz the adjudicatory hearing, the rule
shouid provide a time period for filing contentions
with respect to the practicability of adoption - e.g
date on which initial contestiong are due.

The concept that adoption of DOE's EIS does not
pecessarily mean that NRC would independently have
arrived at the same cozclusions on matters of fact or
policy should be embodied in the rule itself.

NRC should clarify in the rule that the criteria for
evzluating the eytent to ®hich it is practicable to
acept the BIS are thase provided in NEPA and
subsequent judicial imterpretations.

NRC can”

Copment Apalysis

Response

o response required.

The decision with respect to NEFA must be pade
part of the Comzission’'s final decicion op the i:
application. Resolution cutside the hesrings noul
therefore not be appropriate.

The sugzestion should not be accepted - not only
because NEPA enters into the fimai decision. but
because gew information or new conmsiderations could
arise later.

This is correct,

and staterenis to 3hi
accoppany putlic i

ation of the finai ru

xb o
.
—

oUch epphacis it p'“VlLE” 10 the extent cont

by NNPA.

The language of 51.%Z8ic). which provides for inciy

in the potice of docketing of 2 statement of intentis
to adopt. implies at leaet a temtative stafi judgeest
It provides appropriately for supplementation, then or
iater, if deemed pecessary

The Commizcion considers that its rulec of practice
provide workable guides to decide whether or net
contentions with respect to the practicability of
adoption have been filed in a timely manner.

The concept is already clearly embodied in the rule
itself.

Tris is incorrect. The standard for adoption is
derived in large part from the structure, purpoges,
and legislative history of NWPA.
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{ompent
5 10 KxC should clarify in the rule that it intends to make
independent Netd findings. includirg independent
iznci tevant facvors, only 1o exient NRC
pare 2 EIS or supplesenia] KIS
in? ion or new considerations)

oneental Frotection Agency

ieves that tbe proposed rule reflacts the
iate requiresents under the Nuclear Waste
ket. 3s amended.

7 llTb ¢ proposal amounts to abdication of Ni(C's

-2

e

ponsibility to assure safety and protect the

envxronnnn? when deternining licepsability of a BLW
reposizory. Thie 15 unrise and contrary t0

jopgressi cnal intant, and will resulv ir lost of NKC
credidility

The Sierra [iub endorees and wishes o be associated

in the letter of comment
€5 by the Environeental

®ith the conclusions reached i
reached in the letter synsite
Defanse Fuad.

Under the dubicus theory fhat Comgress crowned DOR as
12ad agency, NRC would charge DOE with esponsibility
te frape issues ir advance of, and as basis, for NRC's
ofn proceeding - esp., the iavivation for DUL to
present copgsquences of license denial.

3 process where the
g the proposed acticn
quo ante. The real standard
i og;cal gafety 1o speciiic regard to the

y enbrace

NRC's tortured reading is aut of line. The direction
to adopt tde EIS was cleariy intended to avoid

ynpeceszary duplication of eifort in preparing
separate statesents - not to relieve NEC of
fur-smental recponsibility to pass on environmental

3¢ 3U3Cy

The standzrd of practicability for adoption of the EiS
erects zn 1npnssrhly bigh purdle for rejecting DOE's
£15 and 2bdicates NAC obligztion to assure protection
of public healtn anc¢ safety and the environeent. Even
tegal insuificiency would be ignored.

esponse

These considerations were stated clearly in tne
proposed rule and do not require change.

Ty

No response required.

NRC believes that its interpretaiion of NWPi reflects
the intent of Congress and will enhance its ability o
assure gafety.

See respopses 1o letter subeitied by IIF.

ﬁothing done by DOE in ‘ulfi‘ling i?= Nird

of radlolog;cal safety issues in NnL Llcenszaz
proceedings.

The Comrission’s d=cision #ill address radislogica:
safety 1n.spec1zlc regard 10 the proposes CLION -
awong other things, 2pplying the EFA s goneral
environeental stangard.

NRC believes tnat ite imverpretvaticn of NWpd refjecte
the intent of Congress. Avoidance of unnecessary
duplication of effort was a comsideration. bu: pot the
only consideration.

There is no abdication of NRC responsibility. The

ability to assure protection of health 2nd safety i
ephanced, not dieinished, by the concertration of
effort in that direction. A judgment of imsuificiency
would be a new consideration requiring reviev.
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be required to supplement the EIS if
antial chapge ip its recompepdation o
new data is available, DUE should not
S gersly 0 satisiy NRC's separate

T

<D
o :

jon that multipie BISs
DCE"s licence

patters will be
scopad in accordance

o
ot
b
P
B oen
o

it NEC siztepsals €9 uic he interpreted
i an the jicense app;*#atlnn
judie 1a: revies process is complete

R0 e aceeptance reviey of the KIS on the

THE entire

IC: rescgnizes the NwP
authorizaticn 2nd K3
construction authori
bropic Bnergy det. D
distinetion.

refgrence ¢ CoRnstruction
aretatisn that 3
not a license under the

¢ any erosion of this

ef
inter
ior is
appose

14,
s
zal
(F

of the reguiations thai require DR
he BI5 if it pakes E suo=tan'ial chaﬂge
ed acticn should |
ec that sere net

Those praovis
1o suppleeen
in the propo
enly to chap

DR s §l5

in
.
T
s
4
:

prev.ou51y cons;derec in

The praposed req the
status of legzl

URDeCcesssry, sin
public record.

repeat that DOE infore NRC of
tion on the repository LIS is

i
ac
ce this inforpaiion is a matter of

008 notes that the reference to Section 113 of HWPA
omitted the phrase "to tbe maximue extent practicable’
in describing the marnmer in whict DOE must conduct
site characterization to miniwize cignificant adverse
eavironmental effects.

concurs with NPC's view that the use of the sape
for D0E's recoerendation of a site and NRC s

znce of construction autherization (to the extent
oticatle) is the clear intent of NWPL.

Hesponse

Ni( believes ¢
appropriate, be
required informavion and envircnzenta. abalyses.
copeenting agency, however, NEG n111 still participats
ir scoping and other early activities. = =~

hat a commenting agency role is pore
ecause DOE under Nwpd shou.d develsp the
ic 3

DO 15 correct. But

., as it ackpowledges, it might
need to supplement if it were to 2ake & substantial
change or if there were new information or new

considerations. That is all that 60.24ich reguires.

NRC did not mean to ieply that mulviple Eids would be
required vhen it was considering the issuvance of 2
copstruction autherization. FKather, it iz ip e
entire adjudicatery process. including operation,
closure, etc., that new BISc pay be needed.

In fact the rule eliminates an acceptance
the SIS, thereby removing it fros the cn:
45 DOE suggests, the EIS would be Be
adequate absent contrary judicial actien.
could proceed to consider the applicaticen.

T P
ped 1o o
KK

Kk is in accord with the comment. The discussion of
this issue cited by DOR (53 FR 16134, 0.1} does not

reflect any contrary position.

NiC agrees that the language reeds to be qualifiad cc
as to require supplerentation oniy ip eltuatio

covered by NiFA and (xQ reguiations.

i
%

1
<

As a general rule, the appiicant has the burder of
placing on the record those factual patters upon which
NEC decisions may be predicated. Since NED = decizian
regarding adoption of the EIS may depend upon judicial
action, DOE should report accordingly.

HBC regrets the omission of the phrage in questior.
The discussion was inforrational, however, and the
omission is not material to the issues being
considered in this rulesaking.

No response required.
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gomaent

e otn

(%3

b

tich of agequac
igsue, and that
time set out in

doption of the DOE IS5 should aot
‘s independant responsibilities
dot.

L Guality

2 the extent practicable” to mean

d av DOE's BIS and evaluate it
adopting some or all of it in order to avoid
napecessary qupiication.

I dc not read the jugicial revies provisior as
requiring someone to challenge the adequacy of an ElS
for the wastz repository sithin 180 daye of its
igsuznee by DCE.  The absence of litigation does not
estahlish adequacy or aliow REC to avoid evaluation.

NRY should make an independent evaluation. though to
the extent that intervenors raised issues in
livigation, NRC could defer to the court, although
this woyid delay ap NKC decision.

Recponse

¥o response required.

¥o respopse reguired.

No response reguired.

No responce required.

requireg,

The cosrent does not take into account the comtext of
the KWPA as 2 whole, w~hich impites that NRY shoulsd
adopt D0K s FEIS absent nes inforrzation or
considerations.

NXC believes that NEPA challenges ware intenged to be
dicposed of promptly. and ithat parties i pizat sii
on their rights should be time-barred froe raising
theg later.

¥EC, also. considers that a judicial detereimation of
the adequacy of DOE's EIS should be regarded as
controlling. In NRC's vies, though, independent -
evaluation is only required, pursuant to NWP4, if
significant new infermation or considerations exis:.



ENCLOSURE G



> 80 FR 51701
Published 12/19/85
Commens period expires 2/18/86.

10 CFR Part 60
{Docket No. PRM-80-2A)

States of Nevads and Minnesota; Flling
©f Patition for Rulemaking

AQENCY: Nuclear Regulatory
Commission.

Acmion: Notice of Receipt of Amended
Petition for Rulemaking {from the States
of Nevada and Minnesota.

SUMMARY: The Nuclear Regulatory
Commission is publishing for public
comment this notice of receipt of 8
petition for rulemaking that amends an
earlier petition for rulemaking (PRM-60-
2) filed with the Commission on January
21,1985. This amended petition, filed by
the States of Nevads and Minnesots,
and dated September 30. 1985. was
docketed by the Commission on October
3.1985. and assigned Docket No. PRM-~
60-2A. The petitioner requests the
Commission to amend its repository
licensing regulations to incorporate the
equivalent substance of the assurance
requirements as issued in the final
Environmental Protection Agency (EPA)
Standards.

pATL: Comment period expires February
18. 1686. Comuments received after this
date will be considered if it practical to
do so. but assurance of consideration
cannot be given except as to comments
received on or before this date.

ADDRESSES: All persons who desire to 1
submit written comments concerning the
petition for rulemaking should send their
comments to the Secretary of the
Commission. U.S. Nuclear Regulatory
Commission. Washington, DC 20555,
Attention: Docketing and Service
Branch.
Single copies of the petition may be .
obtained free by writing to the Division



of Rules and Records. Office of
Administration. U.S Nuclear Regulatory
Commission. Washington. DC 20555.

The petition, copies of comments. and
sccompanying docurnents 10 the petition
may be inspecied and copies for a fee 8t
the NRC Public Document Room, 1717 H
Suveet. NW. Washington. DC.

FOR FURTHER INFORMATION CONTACT:
John Philips. Chief. Ryles and
Procedures Branch. Division of Rules
and Records. Office of Administration,
U.S. Nuclesr Reguiatory Commission.
Washington. DC 20555, Telephone: 301-
492-7086 or Toll Free: 800-366-5642.

SUPPLEMENTARY INFORMATION:
Background
1. Stotement of Grounds and Interes!

The State of Nevada filed this
amended rulemaking petition es & State
notified pursuant to the Nuclear Waste
Policy Act (NWPA). thet e potentially
acceptable site for & repository has been
identified within the state. The State of
Nevada avers that it mey become
sffected for purposes of participation in
site characterization, pursuant to § 113
of the NWPA.

The State of Minnesota joins this
amended petitor as @ sta'e informed
that it is being considered for site
tharacterization for & second repository.
The State of Minnesota avers that it
may be directly affected by the
substance of standards for the
development! of repos:tories.

The Stetes of Nevads and Minnesota
ground this petition on their respective
interest in. and the prevailing
responsibihty for. the protection of the
future health and safe:y of their citizens.

1l Issues Raised in PRM-60-2 and 60~
2A

PRM-60-2

The petitioner filed the original
petition (PRM=60-2) with the
Commission on January 21. 1885 The
petitioner requested the Commission to
sdop! a regulation governing the
implementation of certain
environmental standards which hed
been proposed by the Environmental
Protection Agency. The NRC published
a notice of the petition for rulemaking in
the Federal Register on April 30, 1985 {50
FR 18267) and requested comments. The
comument period closed or July 1. 1885.
Six comments were received 1n response
to the notice.

PRM-80-2A

The petitioner states tha! this
amendmen! to PRM-60-2 is based on
the intervening action of the
Environmenta) Protection Agency (EPA)
on September 18, 1885 {50 FR 38068). in
which the EPA issued fins! standards
for protection of the general

~

environment from offsite releases from
radioactive material in repositories. The
petitioner hopes to accomplish two
objectives in this amendment: {1} To
place before the Commission the
substance of the assurance
requirements. io terms of amendments
to 30 CFR Pert 80, which the EPA’'s
recently published standards failed to
meake applicable to NRC licensees. i.e.
Department of Energy (DOE) high-leve)
waste repositories; {2) to propose to the
Commission requirements and
considerations for the process of
adopting the DOE Environmenta! Impact
Statement.

Il Proposed Commission Findings

The petitioner states that during the
pendency of the EPA rulemaking.
significant interaction occurred between
Commission and EPA staff regarding
which was the proper agency to adopt
rules in the nature of "sssurance
requirements” that would apply to
Commission licensees. to insure against
the inherent uncertainties in selecting.
designing and licensing waste disposal
systems that must be very effective for
more thar 10,000 years. The Petitioner
indicates that the two agencies agreed
informally. and the EPA standard as
finelly issuec provides. that assurance
requirements are an sppropriste
mechanism to better guarantee that
numerical standards will be realized;
that the NRC was the more appropriate
agency 10 adopt such standards as they
apply to NRC licensees. and that the
NRC approach would be 10 integrate the
essence of EPA's earlier proposed rules
into the repository licensing provisions
of 1¢ CFR Peart 60. Further. the Petitioner
states that since evidence used by DOE
to apply the siting guidelines includes
analysis of expected repository
performance (o assess the likelihood of
demonstating compliance with the EPA
standard. the rule proposed herein must
be in place in order that DOE may
design its site characterization planina
manner consistent with the siting
guidelines. The Petitioner proposes that
the Commission make findings
sccordingly.

IV. The Petitioner Proposes the
Following Amendments to 10 CFR Port
w.

1. Add definitions to § 60.2:

[ )“Active institutiona) control”
means any measure other than s passive

" institutional contro! performed to: (1)

Control access 1o s site, {2) perform
meintenance operations or retmedial
sctions at a site, (3) control or clean up
releases from a site: or (4) monitor
parameters related to geologic
repository pedormance and compliance
with standards Limiting releases of
radicactivity to the accessible
epvironment.

{ ) “Passive institutiona! control”

PART 60 ¢ PETITIONS FOR RULEMAKING

means: (1) permanent markers placed at
8 site, (2] public records and archives.
{3) government ownership and
regulations regarding land or resource
use. and (4) other methods of preserving
knowledge about the location. design,
and the contents of a geologic
repository.

2. Add § 80.21(c) “Content of {license)
application” and renumber remaining
sections:

(8) A general description of the
program for posi-parmanent closure
monitoring of the geologic repository.

3. Add s new § 80.24(c). (d) and
reletter the remaining subsection as (e).

(¢) The Commission shell evaluate the
environmental impact statement
required by ¢2 U.S.C. 10134(f) and 10
CFR 60.21(s) 1o determine whether its
adoption by the Commission would not
compromise the independent
responsibilities of the Commission to
protect the public bealth and safety
under the Atomic Energy Act of 1954 (42
U.S.C. 2011, el. s#q.). In making such »
determinstion. the Commission shall
consider

(1) Whether the Department of Energy
hes complied with the procedures and
requirernents of the Nuclear Waste
Policy Act (42 US.C. 10101 eL seg.).

{2) Whether the alternative sites
proposed in the environments) impact
staternent are bona fde alternative
sites; that site characterization under 42
U.S.C. 10133 has been completed at such
sites: and that the Secretary, afier site
characterization is complete. or
substantially complete, at such sites. has
made & preliminary determination that
such sites are suitable for development
as repositonies consistent with the
guidelines promulgated pursuant to 42
U.S.C. 10132

(3) Whether the consideration of the
slternative sites considered in the
environmental impact stetement
included consideration of the nstura)
properties that are expected to provide
better isolation of the wastes from the
accessible environment for 100.000 years
after disposal: and whether the analyses
used by the Department of Energy to
compare the cepabilities of different -
sites 10 isolate wostes were based upon
the foliowing:

(i) Only the undisturbed performance
of the disposal system has been
considered:

(ii) The performance of the waste
packages and waste forms planned for
the disposal system was assumed to be
the same from site to site and assumed
to be st least an order of magnitude less
effective than the performance required
by 10 CFR 80.113; and

(iii) No credit was taken for other
engineening controls intended to correct
preexisting natural flaws in the geologic
medis (e.g.. grouting of fissures shall not
be assumed. but effective sealing of the
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shefis needed to construct the repository
shall be sssuemd).

(4} Whether the disposal systems
considered. selecied or designed will
keep releases 10 the accessible
ervironment as low 85 reasonably
achievable, taking into account
technica!l. social and economic
considerations.

{d) If the Commission determines tha!
adoptiorn of the environmenta! impact
statement would compromise the
independent responsibilities of the
Commissior. then the Commission shall
consider fully the environmental impact
of the selection of the proposed site as
sequired by 42 U.S.C 4321. et. seg.

4 Revise § 80.51(a)(1) “License
amendment for permanent closure” as
foliows:

(1) A detailed description of the
program for post-permanent closure
monitoring of the geologic repository in
accordance with § 80.744. As a
minimum, this description shall:

(A} Identily those parameters that wil
be monitored:

(B} Indicate how each perameter will
be used 10 evaluate the expected
performance of the repositony:

(C) Describe those monitoring devices
which will indicate the Lkelihood that
standards limiting releases of
redicactivity to the accessible
environmen! may not be met.

(D] D:scuss the Jength of time over
whick esch parameter should be
monitored to adequately confirm the
expected performance of the repository:

(E) Indicate how the results of post-
permeanent closure monitoring will be
shared with affected State. Indizn trba)
and joca! governments.

5. Add & new subsection to § 60.52c)
“Termination of hicense” and renumber
current § 60.52{c){2) as 60.52(c)(4).

{31 That the results available from the
posi-permanent tlosure monitoring
program confirm the expectation that
the repository will comply with the
performance objectives set out at
Sections 60 112 and 60.113.

6. Modify § 6C 113 by sdding:

(d) In any event. however. and
notwithstanding the provisions of (b)
above. the geologic repositor shall
incorporate 8 system ol multiple
barniers. both engineered end natural,
each designed or selected so that it
complemcnis the others and can
. significantiy compensate for
uncertdinties about the performance of
one or more of the other barriers.
‘Barrier’ means any material or structure
thai prevents or substantially delavs
movement of water or radionuclides.

7. Add a new § 60,114 “Inatitutional
Controls™:

Neither active nor pessive
institutional controls shal! be deemed to
assure comphiance with the overall

performance objective se! out st § 60.112
for more than 100 vears after disposal.
However. the effects of passive
institutional controls may be considered
in 8ssessing the likelihood and
consequences of processes and events
affecting the geologic setting.

8. Add 8 new § 60.122(c})(18) and
renumber lgter sections:

(18] The presence of significant
concentrgtions of any naturally-
occurring material that is not widely
available from other sources.

8. Add 8 new § 60.144 "Post-
Permanent Closure Monitoring™

A program of post-permanent closure
monitoring shell be conducted and shall
provide for monitoring of e!l repository
characteristics which can reasonably be
expected 10 provide substantive
confirmatory information regarding
long-term reposilory performence.
provided tha! the means for conducting
such monitoring will not degrade
repository performance. This program
shal! be continued until termination of &
license which shall not occur until the
Commission is convinced that there is
no significant concern which could be
addressed by further monitoring.

V. Stotement in Support

The Petitioner states that the rules
proposed here are substantively
equivalent 1o the EPA assurance
requirements (which. by their terms. do
not apply to NRC licensees). with one
very notable exception: proposed 10
CFR 60 24(c). The Petitioner points out
that this prnposed new section relstes to
NRC review and adoption of DOE's
environmental impact statement (EIS). s
document developed in DOE's sefection
of & repository site EPA’s proposed 40
CFR 191.14(e) deal! with site selection,
a8 NRC s18fT recognized in comments
published by EPA in "Background Paper:
Potential Changes in 10 CFR 80 to
Replace Assurance Requirements in 40
CFR 181, March 21, 1885". NRC staff,
however, found that DOE's site selection
guidelines. 10 CFR 960.3-1-8. adequately
sddress this issue. Neveda and
Minnesots are concerned. and the
Petitioner believes that the Commission
should slso be. that DOE's site selection
process may not produce bona fide
sliernatives for consideration in DOE's
E!S because of DOE's current
interpretation of section 114(). 42 U.S.C.
10134(f). Petitioner asseris if it does noL
NRC's “independent responsibilities . . .
to protect the public health and safety
under the Atomic Energy Act of 1854
(section 134(1). 42 U.S.C. 10134()) will be
implicated. The National Environmental
Policy Act. 42 U.S.C. 4321, ! seg,
together with the Atomic Energy Act of
1954. a5 amended. 42 U.S.C. 2011, o1 se¢.
require the Commission to consider
bona fide aliernatives. even if section
112 of the Nuclear Waste Policy Act. 42

U.5.C. 10132, does not require DOE to do
so. Petitioner believes the rule proposed
here would guarantee that bona Hde
slternatives were evaluated by the NRC,
if not also DOE. The “low a3 reasonably
achievable™ releases concept has also
been reintroduced in this context. The
bases for DOE's consideration of nstura)
properties expecied to provide betler
isolation have slso been introduced.

The Petitioner states that in adopting
the Janguage of section 114{f) of the
NWPA, Congress did not change the
requirement for consideration of bona
fide alternatives in an EIS. It merely
narrowed the universe of sll altematives
which DOE must consider in the fina)
EIS, from all sites reasonably available
10 only those three sites which has been
characterized. and for which the
Secretary had made a preliminary
determination ss 1o site suitability. The
Petitioner believes that 8 site which the
Secretary has determined to be
unsuitable for development as s
repository. or. conversely. 8t which the
Secretary was unable to make s
preliminary determination of suitability,
is simply not an alternstive. The
Petitioner believes the Secretary's
responsibilities. under either the NWPA
or NEPA. to consider alternative sites. is
simply not met by the consideration of
three sites. one or two of which were
determined at any time to be unauitable
for development as repositories. The
Petitioner states further that neither
would the Commission’s responsibilities
be carried out in such s cese. and thus
such a result would severely jeopardize
the Commission’s ability. under section
114(f). to adopt the Secretary's final EIS
in order to meet the Commission's legal -
obligations under NEPA.

Vi. Notice Regording Reloted Actions

The Commission presently has
underway rulemaking sctions which,
when finelized. will address the
concerns expressed by the petitioner.
The Commission is now preparing to
publish proposed amendments to 10 CFR
Part 80 10 eliminate inconsistencies
between the EPA standard and the rule
(see Unified Agendo of Federc!
Regulotions, Current and Projected
Rulemaking—Elimination of
Inconsistences between NRC
Regulstions and EPA standards—OMB
Regulation ldentifier Number 31560~
ACO3; 50 FR 44982, October 28, 1865).
The Commission anticipates that the
proposed rule would incorporate the
EPA “assurance requirements” in Part
60. to the extent appropriate. satisfying
thet aspect of the petitioner's reguest.
The remaining sspect of the petitioner's
request, adding & provision to Part 60
relsting to NRC review and adoption of
DOE's environmental impact statement,
falls witkin the scope of a separste.
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.ongoing rulemaking which would amend
Pert 51 to conform to provisions of the
Nuclear Waste Policy Act concerning
environmental review in HLW geologic
repository licensing procedures (see
Unified Agendc of Federo! Regulotions.
Current and Projected Rulemaking—Part
81 Conforming Amendments—OMB-
Regulstion Identifier Number 3150-
ACO4. 50 FR 44992. October 29, 1885}.
Accordingly, commenters are advised
tha! further consideration of the issues
reised by the petitioner will be deferred
for consideration in the rulemaking
actions referred to above. The present
schedule calls for the publicstion of
these two proposed rules within nine
months Any comments received in
response to this notice would. in that
event. be incorporeted in the
sdministrative record for those
proceedings.

Deted ! Bethesca. Maryland. this 18th day
of December. 1965

For the Nuclear Reguistory Commission.
Samual |. Chilk.
Secrew!ry of the Commussion.
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e. The Office of Governmental and Public Affairs has
determined that it is necessary to issue a public
announcement similar to Enclosure C in connection
with these amendments.

f. The recommended changes from the proposed rule
are provided in comparative text as Enclosure D.

g. Public comments on the proposed rule are provided
as Enclosure E.

h. A staff analysis of the public comments is
provided as Enclosure F.

i. Enclosure G contains the Commission's notice of
~ receipt of the rulemaking petition (PRM-60-2A)
from the States of Nevada and Minnesota. A brief
notice of the Commission's action with respect to
the petition will be published in the Federal
Register; it will state that the petition is
denied in part and will refer to the present
rulemaking (Enclosure A) for further information.

William C. Parler
General Counsel

Attachment: NWPA, as amended,
Section 114(f).

Enclosures:

A. Federal Register Notice
with final amendments to
10 CFR Parts 2, 51, 60.

B. Draft Congressional Letter.

C. Public Announcement.

D. Comparative Text.

E. Public Comment Letters.

F. Public Comment Analysis.

G. Notice of Receipt of PRM-60-2A.
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