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DISCLAIMER
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1 P RO C E E D I N GS

2 (11:55 a.m.)

3 CHAIRMAN ZECH: Good morning, ladies and gentlemen.

4 This is an affirmation session. Before I ask the Secretary

5 to walk us through the item we have before us this morning,

6 do any of my fellow Commissioners have any comments to make?

7 (No response.)

8 CHAIRMAN ZECH: Mr. Bates, you may proceed.

9 MR. BATES: Mr. Chairman, we have one item to add

10 this morning to the affirmation session. It is SECY-88-226.

11 We need to have you vote on it to hold that on less than one

12 weeks notice.

13 CHAIRMAN ZECH: Excuse me. Is it 226 or 246? That

14 has been confused here a little bit. I thought it was 246.

15 COMMISSIONER ROBERTS: 246 was already on there.

16 CHAIRMAN ZECH: Oh, it's already on.

17 MR. BATES: We are adding 226 on short notice.

18 CHAIRMAN ZECH: All right.

19 MR. BATES: We need to ask you to vote to hold that

20 on less than one weeks notice.

21 CHAIRMAN ZECH: Aye.

22 COMMISSIONER ROBERTS: Aye.

23 COMMISSIONER CARR: Aye.

24 COMMISSIONER ROGERS: Aye.

25 MR. BATES: Mr. Chairman, 88-226, the revision to
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1 the general statement of policy and procedures for enforcement

2 actions, 10 CFR, Part 2, Appendix C; the Commission is being

3 asked to approve final revisions to Appendix C which would

4 revise the Commission's enforcement policy to, among other

5 considerations, provide added incentives for licensees to

6 identify, report, and correct significant violations.

7 All Commissioners have approved the policy changes

8 with modifications proposed by the Chairman and

9 Commissioner Carr.

10 Would you please affirm your votes?

11 CHAIRMAN ZECH: Aye.

12 COMMISSIONER ROGERS: Aye.

13 COMMISSIONER ROBERTS: Aye.

14 COMMISSIONER CARR: Aye.

15 MR. BATES: The second item, Mr. Chairman, is

16 88-246, the final rule on emergency planning and

17 preparedness requirements for nuclear power plant fuel

18 loading and initial low power testing.

19 The Commission is being asked to approve final

20 changes to 10 CFR 50.47, paragraph (d) of the Commission's

21 Rules. The changes are intended to reconcile discrepancies

22 between the language of the statement of considerations and

23 the language of the Commission's 1982 emergency planning

24 rule, by making clear that systems for notification of the

25 public off site are not required prior to the issuance of a



5

I license for fuel loading and low power testing.

2 All Commissioners have approved the rule changes

3 with editorial comments provided by Commissioner Carr.

4 Would you affirm your vote?

5 CHAIRMAN ZECH: Before we vote on that, let me just

6 make a comment. The rule that we are voting on today is

7 designed to remove an inconsistency in the NRC's emergency

8 planning rules. As issued in 1982, those rules provided that

9 for low power testing of nuclear power plants only on site

10 emergency planning would be needed.

11 Nevertheless, the statement of consideration

12 accompanying the rule states that before authorizing low

13 power testing, the NRC would review systems such as sirens

14 for prompt notification of the public off site.

15 That rule that we are voting on today would remove

16 that inconsistency and make clear, as the 1982 rule intended,

17 that only on site emergency planning is needed for fuel

18 loading and low power testing.

19 I might add that although the problem we are

20 addressing today came to light in the context of the Seabrook

21 licensing proceeding, we are not deciding today whether that

22 plant should receive a low power license. What we are doing

23 today is simply assuring that our rules are internally

24 consistent.

25 MR. BATES: Mr. Chairman. yourself and the other



6

1 Commissioners have indicated that you will approve the rule

2 changes. Would you please affirm your vote?

3 CHAIRMAN ZECH: Aye.

4 COMMISSIONER ROBERTS: Aye.

5 COMMISSIONER CARR: Aye.

6 COMMISSIONER ROGERS: Aye.

7 CHAIRMAN ZECH: Is there anything else to come

8 before us?

9 MR. BATES: Mr. Chairman, we had one third item

10 that we had listed tentatively on the schedule in the matter

11 of ALAB-895 on Seabrook on financial qualifications. On

12 this matter, the Commission has not yet completed its

13 deliberations. We will have to postpone that item.

14 CHAIRMAN ZECH: We will not vote on that financial

15 qualifications issue today. All right. Anything else to

16 come before us this morning?

17 (No response.)

18 CHAIRMAN ZECH: If not, thank you very much. We

19 stand adjourned.

20 (Whereupon, at 12:01 o'clock, p.m., the Commission

21 meeting was adjourned.)

22

23

24

25
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August 3, 1988

For:

From:

Subject:

Purpose:

Discussion:

RULEMAKING ISSUE
(Affirmation) SECY-88-226

The Commissioners

Victor Stello, Jr.
Executive Director for Operations

REVISION TO THE GENERAL STATEMENT OF POLICYAND PROCEDURES
FOR ENFORCEMENT ACTIONS (10 CFR PART 2, APPENDIX C)

To obtain Commission approval for publication of a revised
General Statement of Policy and Procedure for Enforcement
Actions

As a result of further experience with applying the NRC
Enforcement Policy, the staff is recommending that the
policy be revised in a number of areas. The most
significant changes are intended to (1) place greater
emphasis on licensee identification and correction of
violations, (2) clarify the staff's authority to exercise
discretion, and (3) revise the Safeguards supplement to
the Policy to provide more flexibility in addressing the
significance of safeguards issues. Other less significant
changes address assessment factors for civil penalties,
the Transportation and Fuel Cycle and Materials Operation
supplements, staff discretion, 10 CFR 50.59 violations,
Severity Level V violations, and fitness for duty matters.

Enclosure 1 to this paper is the proposed revision of the
Policy with a Statement of Considerations. Enclosure 2
contains a comparative text showing the existing and changed
text of the Policy. Although the Statement of Considerations
describes the proposed changes to the Policy, the significant
changes are discussed below.

The most significant proposed change is to provide increased
incentive for licensees to identify, report, and correct
significant violations. A primary objective of the
Commission's Enforcement Policy is to encourage licensees
to identify and correct violations. There are inherent
safety and operational .benefits in identifying and correcting
violations prior to their disclosure by failure of systems
to perform their intended safety functions. Nevertheless,
there are situations where a licensee should receive a civil
penalty even though it identified, reported, and corrected
a significant Violation. The existing Enforcement Policy
collectively weighs the factors of identification and

Contact: James Lieberman, OE
(x20741)
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reporting, corrective actions, past performance, prior notice,
multiple occurrences, and duration to adjust the base civil
penalty up or down. It is the balance of these factors
that determines the amount of a civil penalty.

The staff recognizes that imposing civil penalties for
licensees who identify, report, and correct violations
may provide disincentives to licensees' employees who
may not want to discredit their companies. Therefore,
to increase the incentive for a licensee to scrutinize its
operations without the need for NRC involvement, the staff
proposes, as described more fully in the enclosures, to
provide three additional cases in Section V.G. for which it
would be appropriate not to propose a civil penalty for a
Severity Level III violation. In these additional cases,
the staff proposes not to consider specifically all the
adjustment factors of the Enforcement Policy. The first
case involves a licensee identified, reported, and corrected
violation where the violation was not (1) reasonably
preventable by the licensee's action in response to a
previous regulatory concern or prior notice of a problem
within two years of the inspection, (2) willful, and
(3) representative of a breakdown in management controls.
The second case involves relatively old violations
identified, reported, and corrected as a result of a
licensee aggressively pursuing a voluntary formal program
to address past errors such as those involving engineering,
design, or installation problems. The third case involves
the licensee identifying, reporting, and correcting
additional examples of a violation for which enforcement
action has been taken. These additional cases are examples
of discretion that would be exercised where warranted by
the circumstances.

The Enforcement Policy literally provides for the foregoing
type of judgment. In Section V.B., the Enforcement Policy
provides that civil penalties are considered for Severity
Level III violations unlike Severity Level I and II
violations for which civil penalties are imposed absent
mitigating circumstances. In addition, Section VIII,
Responsibilities, provides that the staff has the discretion
whether to impose a civil penalty after considering the
principles in the Enforcement Policy, the technical
significance of the violation and the circumstances
surrounding the violation. Thus, the policy as written
provides discretion whether to propose a civil penalty for
a violation at a Severity Level III. However, the Commission
has directed the staff to seek Commission approval if the
staff believes a civil penalty is not appropriate for a
Severity Level III violation for reasons other than the
mitigating factors and percentages of the policy.
(Memorandum from S. Chilk, SECY, to V. Stello, Jr., EDO,
Selected Application of Enforcement Discretion by the
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Director, Office of Inspection and Enforcement, COMTR-86-6,
August 6, 1986.) By setting out in advance circumstances
for exercising discretion in the three cases, the need for
Commission consultation in these types of cases will be
alleviated.

In addition, the staff believes it is appropriate to have
the authority to refrain from issuirg a civil penalty based
on the merits of the case where a penalty is clearly not
warranted after considering the guidance in the policy. A
sentence is proposed to be added to the end of Section V.G.
to provide this discretion. This is consistent with the
policy as written in Section VII. This clarification is
important because as stated in the policy it is necessary
to exercise judgement and discretion in determining whether
or not to take enforcement actions. In some cases enforce-
ment actions are clearly not warranted. Taking enforcement
action in such cases by applying a mechanistic approach may
not achieve a useful purpose and may be counterproductive.
The policy would provide some factors that might be considered
before exercising this discretion. To provide a check on
the use of this discretion in view of the past concerns of
the Commission, the staff would consult with the Commission
for the first three cases and, thereafter, provide advance
notice with an extended Enforcement Notice (EN) (5 days
rather than the normal 3 days) to the Commission before
exercising this discretion.

The staff also is proposing to increase a penalty where
the NRC identifies a significant violation. In comparing
the resources of a licensee with the limited inspection
resources of NRC, the licensee should identify significant
violations before the NRC does so. Therefore, the staff
is proposing a 50% escalation factor to be applied when
the NRC identifies a significant violation. This should
provide additional incentive for a licensee to identify
the violation before NRC.

The staff also is proposing to increase the escalation
percentage for lack of a licensee's response to prior notice
from 50% to 100% because the staff expects a licensee to
avoid violations where it has been given reasonable notice.
This should provide added incentive to licensees to follow
up on potential problems. As part of the change to the
section on prior notice, the staff proposes to include as
prior notice information received at other facilities the
licensee controls. This addresses a lessor learned from
TVA and should encourage a licensee to consider corporate-
wide corrective action. Other changes to the assessment
process include increasing the percentage to be applied for
multiple examples from up to 50% to up to 100%. It is
appropriate to allow for a higher penalty to be able to
better reflect the increased significance of multiple
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violations. Also an escalating percentage is provided for
duration of the violation to give greater uniformity in the
application of this factor. The prior performance factor
is also proposed to be changed to provide more flexibility
to consider overall past performance and to provide
guidance on the appropriate period to consider for prior
performance

These changes to the assessment process provide a balanced
approach that appropriately considers who identifies the
violation, current versus past performance, prior notice,
and significance of the violation as a result of its
duration or number of examples. It should further public
health and safety by encouraging good current licensee
performance and, conversely, penalizing poor performance.

In addition to the assessment process, changes are being
proposed to revise the Safeguards supplement. The Safeguards
supplement, Supplement III, is being changed to provide more
flexibility to better reflect the significance of safeguards
violations especially in the area of access controls, which
is one of the more frequent areas of escalated enforcement.
Current examples are too rigid in some areas to properly
describe the safety significance of the violations. The
revised supplement considers the significance of an access
control problem as a function of the ease of exploitation
(predictability, identifiability, and ease of passage) to
determine the severity level of a violation in this area.

Changes to the Policy also are also proposed for the
Transportation supplement, Supplement V, to make it more
consistent with the Health Physics supplement, Supplement
IV. In addition, a change is also proposed to allow the
staff the flexibility not to issue notices of violations
for certain isolated Severity Level V violations that are
documented in a report. This should save some resources
for both the staff and licensees for these minor violations.
The Policy and accompanying Statement of Considerations will
also reemphasize that discretion is exercised in determining
severity levels based on technical significance since the
examples in the supplements are only guidance and are not
controlling.

A change to the Policy is proposed to reflect the charges
to Fuel Cycle and Materials Operations supplement,
Supplement V!, for violations involving diagnostic
misadministrations in accordance with SECY 88-154. A
change is also proposed in Section V.E., Enforcement
Actions Against Individuals, to provide more emphasis on
fitness for duty.

Other minor changes are described in the accompanying
Statement of Considerations.
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Consistent with past revisions of the Enforcement Policy,
the revisions would be effective upon issuance. Comments
received would be appropriately considered.

Coordination: The Office of the General Counsel has no legal objection
to the policy revisions.

Recommendation: The Revised Enforcement Policy be approved for publication
in the Federal Register to be effective upon publication.

//

Victor Stello, Jr
Executive Director for Operations

Enclosures:
1. Revised Enforcement Policy
2. Comparative Text

Commissioners' comments or consent should be provided directly to the
Office of the Secretary by c.o.b. August 19, 1988.

Commission Staff Office comments, if any, should be submitted to the
Commissioners NLT August 12, 1988, with an information copy to the Office
of the Secretary. If the paper is of such a nature that it requires
additional time for analytical review and comment, the Commissioners and
the Secretariat should be apprised of when comments may be expected.
Affirmation of this paper will be scheduled following receipt of votes.

DISTRIBUTION:
Commissioners
OGC
0O
OIA
GPA
REGIONAL OFFICES
EDO
ACRS
ASLBP,
ASLAP
SECY



ENCLOSURE 1

REVISED ENFORCEMENT POLICY



[7590-01]

NUCLEAR REGULATORY COMMISSION

10 CFR Part 2

Policy and Procedure for Enforcement Actions; Policy Statement

AGENCY:. Nuclear Regulatory Commission.

ACTION: Revised policy statement.

SUMMARY: The NRC is publishing revisions to its Enforcement Policy to

provide for greater discretion in determining whether or not to issue a civil

penalty for certain licensee identified and corrected violations; to provide for

higher civil penalties for NRC identified-violations, licensee's failures to take

action in response to prior notice of concerns at any of its facilities, and

multiple examples of significant violations; to clarify the assessment factors

for corrective action, past performance and duration; to modify the severity

level examples involving violations of 10 CFR 50.59 and medical misadministrations,

to revise the Transportation and Safeguards supplements;.and to make minor

deletions and language changes. The Enforcement Policy statement is intended

to inform licensees, vendors, and the public of the bases for taking various

enforcement actions. The policy is codified as Appendix C to 10 CFR Part 2.

DATES: This revised statement of policy is effective , 1988

while comments on the changes are being received. Submit comments on or

before , 1988.

1
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ADDRESSEES: Send comments to: Secretary, U.S. Nuclear Regulatory Commission,

-Washington, DC 20555. ATTN: Docketing and Service Branch.

Hand deliver comments to: One White Flint North, 11555 Rockville Pike,

Rockville, MD between 7:45 a.m. to 4:15 p.m.

Comments may also be. delivered to the NRC Public Document Room, 1717 H Street, NW

between 7:45 a.m. and 4:30 p.m.

Copies of comments may be examined at the NRC Public Document Room, 1717 H

Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: James Lieberman, Director, Office of

Enforcement, U.S. Nuclear Regulatory Commission, Washington, DC 20555

(301-492-0741).

SUPPLEMENTARY INFORMATION:

Background:

The Commission's Enforcement Policy was first issued on September 4, 1980.

Since that time, the Enforcement Policy has been revised on a number of occasions,

most recently on March 23, 1988 (53 FR 9429). Based on additional experience,

the Commission has determined that it is appropriate to make additional changes

in its Policy and Procedure for Enforcement Actions. The primary changes

being made involve providing greater incentives for licensees to identify and

correct violations.by decreasing civil penalties for certain of those violations

2



and increasing civil penalties where the licensee fails to identify, prevent,

or correct violations, and revising the Transportation and Safeguards supplements

of the Enforcement Policy. The Enforcement Policy is codified in 10 CFR Part

2, Appendix C of the Commission's regulations to provide widespread dissemination

of this policy. However, the Enforcement Policy is a policy statement and not

a regulation. The Commission may accordingly deviate from the Enforcement

Pal.cy as. is. appropriate under the circumstances of.a particular case. A

similar statement is being added to the Enforcement Policy-to .avoid any

implications that codification of the Policy in the Code of Federal Regulations

indicates that the Commission intends that the Enforcement Policy is a binding

regulation.

Revisions to the Enforcement Policy

Revisions to the policy now being made are described in the following

paragraphs. Only the sections to which changes were made are discussed here.

The numbering of the sections tracks the section numbers in the policy.

V.A. NOTICE OF VIOLATION

This section has 'been changed to provide the staff with the flexibility

not to issue a Notice of Violation for inspection findings which involve

isolated violations at a Severity Level V. Such violations are by definition

of minor regulatory concern. Documentation of the violation in an inspection

report or official field notes is sufficient provided corrective action is

underway before the inspection ends. "Official field notes" are an

alternative to inspection reports used in the materials program for smaller

3



licensees. Given the minor concern with such violations, a formal reply

from a licensee is not needed nor is. expenditure of agency resources to

prepare a Notice of Violation normally warranted. A Notice of Violation

may be issued if the violation was willful, if past corrective actions

have not been sufficient, or if the circumstances warrant increasing the

severity of Level V violations to a higher severity level.

V.B CIVIL PENALTY

1. EXERCISE OF DISCRETION (SECTION V.G)

The current policy in-Section V.B. provides that civil penalties are

imposed, absent mitigating circumstances, for Severity Level I and II

violations but are considered for Severity Level III violations.

Section VIII, Responsibilities, provides that the staff has the

discretion as to whether or not it should propose a civil penalty after

considering the principles in the Enforcement Policy, the technical

significance of the violations, and the surrounding circumstances.

Thus, the policy as written provides the staff with discretion as to

whether or not to propose a civil penalty for a violation at a Severity

Level III. However, the NRC practice has been that civil penalties

are issued for Severity Level III violations absent mitigating circum-

stances. The staff may, under appropriate circumstances, classify a

violation at a Severity Level IV even if the supplements provide a

similar example at a Severity Level III based on the significance and

circumstances of the violation because the examples in the supplements

are by the policy, examples and not controlling. However, once the

4



determination is made that a violation should be categorized at a

Severity Level III, the violation is of significant regulatory concern,

and a civil penalty is proposed absent mitigating circumstances unless

the staff seeks Commission approval not to issue a penalty.

There are three Severity Level III situations where it may not be

appropriate to issue civil penalties in the interest of encouraging

... licensee identification, reporting, and correction of violations and

minimizing the potential to provide disincentives for licensees to

identify and correct violations. Accordingly, the policy has been

changed in Sections V.B. and V.G. to provide three additional examples

for exercising discretion in not proposing civil penalties. This should

increase incentives for a licensee to scrutinize its operations without

NRC involvement.

The first example involves licensee identified and corrected violations

where the violation was (1) not reasonably preventable by licensee

action in response to a previous regulatory concern or prior notice of

a problem within two years of the inspection or since the last two

inspections, (2) not willful, and (3) not representative of a breakdown

in management controls. This change is intended to avoid penalizing

a licensee whose current performance is consistent with the objectives

of the policy, i.e., identifying, reporting, and correcting violations.

Under this provision the staff may exercise discretion and not propose

a civil penalty for a Severity Level III violation even if the violation

existed for an extended duration. This provision would not be used for

Severity Level III violations involving release of radioactive material

or overexposures in excess of regulatory limits because of the

significance of such failures.

5
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The second example involves past violations that are not likely to be

identified during routine surveillance or QA activities of a licensee.

Many licensees have or are embarking on major voluntary efforts to

review past activities. From a safety perspective clearly there are

benefits for both a licensee and the public to have past problems such

as those involving engineering, design, or installation identified,

reported and corrected before a system with deficiencies is called

.upon to. operate. In these cases discretion could be exercised

regardless of prior notice, past performance, or duration to avoid

disincentives for a licensee who is aggressively pursuing a formal

program to identify and correct past problems. If a licensee's

program identifies Severity Level III violations, the staff would

not intend to subsequently exercise further discretion for similar

violations later identified unless the licensee's program is being

accelerated to provide assurance that similar significant issues do

not exist.

The third example involves additional occurrences of a violation for

which enforcement action has been taken. This change is to encourage

a licensee, as part of corrective actions, to locate additional

violations with the same root cause without the concern that it may

be penalized if it identifies additional violations, reports, and

corrects them. In applying this example, the staff will consider

the reasonableness of the licensee's action, the timeliness of the

action, and whether the later violations change the safety signifi-

cance or character of the'initial regulatory concern.

6
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These examples are, as indicated, examples of where discretion may

be exercised. Whether or not to exercise the discretion is dependent

on the circumstances of the particular case.

In addition to the three additional examples of discretion being

provided, the Deputy Executive Director for Regional Operations'

authority to not issue a civil penalty, as stated in Section VII

of the Policy, based on the merits of the case is restated in

this section. This discretion is expected to be used only where

application of the guidance in the policy is unwarranted and

requires advance notice to the Commission.

2. Mitigating and Escalating Factors

a. Identification and Reporting

This factor Is being retitled and changed to permit a penalty to be

increased if NRC identifies a violation. This is designed to provide

an additional incentive for licensees to identify violations. Given

the number of licensees' employees and the limited number of NRC

inspectors, Severity Level I, II, or III violations should be

identified first by licensees and, therefore, NRC should not be

identifying significant violations. Thus, it is appropriate to increase

a penalty if NRC identifies the violation. This factor has also

been changed to delete the reference to the length of time the

violation occurred because that is considered under the duration

factor. The issue under this factor is whether a licensee should

have reasonably identified the violation earlier.

7
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b. Corrective Action

This factor is being changed to delete the term "unusually." In the

past, the policy has been applied to require corrective action to

not only be prompt and extensive but to be unusually so before a

full 50% mitigation is allowed for corrective action. In some cases

there is nothing unusual about the corrective action even though

It is clear that prompt and extensive corrective action was taken.

This clarification is intended to provide the discretion for 50%

mitigation when quality action is taken. Whether or not to grant

50% mitigation will be based primarily on the three factors stated

in the policy: timeliness, initiative, and comprehensiveness. The

weight to be given to each of these elements is dependent on the

circumstances of the particular case.

c. Past Performance

In the past the time period for assessing prior performance for a

Severity Level III or greater violation has not been specified. The

policy has been changed to state that the past two years or the period

within the last two inspections, whichever is the longer period,

should be the normal interval for considering past performance. This

time period should allow sufficient time to determine a performance

trend for applying this factor. This time period maybe longer (two

past inspections rather than one past inspection) than the time period

for considering civil penalties for repetitive Severity Level IV

violations because some material licensees are inspected at a

8
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frequency greater than one year and a longer time period, i.e., two

past inspections, is needed to establish a performance trend for those

licensees.

: - 1 .. ý , , . ..: ý . . . . ... 7 .1 . .. . . ."

In addition, .this factor has been changed to provide more flexibility

in considering past performance in the assessment process. Currently,

past performance focuses on prior performance in the are of concern

though overall performance can be considered. The effect of deleting

the reference to general area of concern is to permit greater

consideration of overall performance. With the change both overall

performance and performance in the area of concern may be considered.

d. Prior Notice

This factor has been changed to permit a penalty to be increased up

to 100% of the base penalty rather than 50%. This change Is being

made to provide incentives to respond to notices of safety concerns.

If a licensee is put on notice of a problem by its own actions, its

responsible employees, industry, or NRC and fails to take action to

prevent a Severity Level III violation, then a penalty should be

substantially increased.

Another important change to this factor is to consider notice arising

out of activities of a licensee at other facilities it controls

whether or not under different licenses. This change comes out of

the lessons learned from the Tennessee Valley Authority problems but

is equally applicable to other reactors and material licensees who

9
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hold more than one license or have more than one facility or location.

If a licensee is aware of a significant issue at one of its facilities

that needs corrective action, NRC expects that the licensee will consider

the application of corrective action at all other licensed operations

it controls. The failure to act in such a responsible manner will now

be the basis for increasing a penalty to provide additional incentives

for the licensee to identify and correct its problems. A licensee

should not be dependent on the NRC to identify a violation once the

licensee has had reasonable notice of a potential problem. This does

not mean every similar violation at another facility of the licensee

will be cause for escalation. But escalation may occur if it was

reasonable to expect the licensee to consider the need for corrective

action at its other facilities.

e. Multiple Examples

This factor has been changed to permit a penalty to be increased up to

100% of the base penalty rather than 50%. This change is being made to

be able to better reflect the added significance of multiple violations.

f. Duration

The policy has been clarified by making duration a specific factor to

consider in the assessment process and to assign a percentage to be

applied to the base amount. This was done to provide greater assurance

of uniform application of the duration factor. Section 234 of-the

Atomic Energy Act of 1954, as amended, provides that continuing
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violations may receive separate daily assessments. Whether to do so

is a function of the circumstances of each case. It is clearly

appropriate to have daily assessments where there is willful conduct,

i.e., a licensee permitted a violation to continue. In other cases

an increased assessment may be warranted based on significance. It

is appropriate, for those cases for which a penalty is not assessed

* on a daily basis, to be able to increase a penalty up to 100% to

address the significance of-the violation.

It is recognized that a number of factors consider duration. Prior

notice does so from the view that the licensee may have had time to

avoid a violation from occurring. But that is different from the

duration of a violation. When a penalty is not mitigated for licensee

identification because of the age of the violation, NRC is focusing

attention on the fact that a licensee performing as expected should

have identified the violation earlier and not that the violation is

more significant because of the length of time the violation existed.

Under the duration factor the issue is whether the violation is more

significant because of its duration.

V.D. ESCALATION OF ENFORCEMENT SANCTIONS

This section has been changed to delete the reference to progression based

on a single license. This is an area where judgment and discretion are

required. The policy is changed to maximize the flexibility in this

area. As detcribed earlier, the prior notice section of the policy is also

being changed to specifically consider the issue of the failure to take
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corrective action for similar violations at other facilities controlled

by a licensee.

V.E. ENFORCEMENT ACTIONS INVOLVING INDIVIDUALS

This section is being clarified to indicate that enforcement action may

.be.takken against an Individual's license or against a corporate license

that may impact an individual where the person's conduct places into

question NRC's reasonable assurance that licensed activities will be

properly conducted. Actionable conduct includes matters that raise

Integrity, competence, fitness for duty, or other issues that may not

necessarily be a violation of Commission requirements. Also added in

this section is a provision to indicate that action would not be taken

for a willful violation in an emergency provided the standards of 10 CFR

50.54(x) are met.

V.G. DISCRETION

In addition to the changes already described, this section is being changed

to clarify that where discretion is exercised to not issue a Notice of

Violation, the violation will be described in an inspection report or

official field notes. This will assist the agency in tracking repetitive

concerns for purposes of past performance.

VIII.RESPONSIBILITIES

The change in this section clarifies that judgment is exercised in issuing

Notices of 'Violations as well as civil penalties. For example, while most
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violations result in at least a Notice of Violation, discretion may be

exercised in developing the particular citation to use including the

number of examples of the violation to be included in the citation and the

legal requirement violated. In addition, discretion may be exercised in

determining whether there is sufficient evidence to issue a citation.

Similarly, discretion may be exercised in determining the appropriate

severity level after considering the guidance in the supplements which

are examples and not controlling. For example, it may be appropriate to

categorize an overexposure violation resulting from a "hot particle" at

a lower severity level than described for the level of exposure because

of the significance of the particular exposure.

The last sentence of footnote 5 has been deleted because it is not needed

in the policy. Should there be additional delegation to Regional Offices,

the policy can be changed at that time.

SUPPLEMENT I - REACTOR OPERATIONS

Example C.6. involving violations of 10 CFR 50.59 has been changed to

clearly indicate that a licensee who violates that requirement and

operates in an unanalyzed condition may be subject to a Severity Level

III citation even if, after the fact, it turns out that an unreviewed safety

question or a conflict with a technical specification does not exist.

This is designed to capture the circumstances where a reasonable engineer

would need to perform an evaluation before concluding that an unreviewed

safety question or a conflict with a technical specification did not exist

but did not do the evaluation.
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SUPPLEMENT III - SAFEGUARDS

This supplement has been extensively rewritten to provide more flexibility

to address the significance of safeguards violations. In addition, similar

examples of different severity levels for types of violations have been

added. The most significant change is to address the area of access control

.violations which is one of the most frequent issues, resulting in escalated

enforcement action in the safeguards area. The significance of an access

control problem is a function of the ease of exploitation. The policy has

been changed to consider the predictability, identifiability, and ease of

passage of the vulnerability demonstrated by the violation in determining

the severity level of an access control violation. Predictability refers

to a vulnerability that lasts for a long period of time (and is known to

exist) or if it recurs with some predictable regularity or schedule,

allowing the potential intruder to know when to attempt the penetration.

Identifiability refers to the ease with which an observer can (1) see the

opening, and (2) know that it leads somewhere advantageous to a saboteur.

Ease of passage refers to the structure of the opening, whether the

potential intruder can maneuver himself/herself along the interior of the

pathway to gain access to the area, and includes the environment of the

opening, i.e., whether there is continuous flushing or some other

environmental factor that makes the pathway inhospitable to humans.

SUPPLEMENT V - TRANSPORTATION

This supplement has been changed to make the radiation levels and

contamination levels more consistent with the health physics examples
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in Supplement IV. In addition, flexibility has been added to address

violations associated with shipping papers, labeling, and packaging.

Examples have been added for Severity Level IV violations to indicate

that failure to register as an authorized user of NRC-Certified

Transport packages or to assure that packages meet applicable requirements

are more than a minor regulatory concern.

SUPPLEMENT VI - FUEL CYCLE AND MATERIALS PROGRAM

This supplement has been changed to provide that multiple errors that result

in diagnostic misadministrations or a recurrent violation that results in

a diagnostic misadministration may be categorized at a Severity Level III.

This change is being made to emphasize the need to comply with requirements

in order to avoid unnecessary and unsuspected exposures to the public.
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List of Subjects in 10 CFR Part 2

Administrative practice and procedure, Antitrust, Byproduct material,

Classified information, Environmental protection, Nuclear materials, Nuclear

power plants and reactors, Penalty, Sex discrimination, Source material,

Special nuclear material, Waste treatment and disposal.

For the reasons set out in the preamble and under the authority of the Atomic

Energy Act of 1954, as amended, the Energy Reorganization Act of 1974, as

amended, and 5 U.S.C. 552, the NRC is adopting the following statement of

policy as Appendix C to 10 CFR Part 2.

Part 2 - Rules of Practice for Domestic Licensing Proceedings

1. The authority citation for Part 2 is revised to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201,

2231); sec. 191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C.

2241); sec. 201, 88 Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68

Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092,

2093, 2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-190, 83 Stat. 853, as

amended (42 U.S.C. 4332); sec. 301, 88 Stat. 124a (42 U.S.C. 5871).

Sections 2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102,

103, 104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42

U.S.C. 2132, 2133, 2134, 2135, 2233, 2239). Section 2.105 also issued

under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections
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2.200-2.206 also issued under secs. 186, 234, 68 Stat. 955, 83 Stat. 444,

as amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C.

5846). Sections 2.600-2,606 also issued under sec. 102, Pub. L. 91-190,

83 Stat. 853 as amended (42 U.S.C. 4332). Sections 2.700a, 2.719 also

issued under 5 U.S.C. 554. Sections 2.754, 2.760, 2.770 also issued under

5 U.S.C. 557. Section 2.790 also issued under sec. 103, 68 Stat. 936, as

amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808 also

issued under 5 U.S.C. 553. Section 2.809 also issued under 5 U.S.C. 553

and sec. 29, Pub. L. 85-256, 71 Stat. 579, as amended (42 U.S.C. 2039).

Subpart K also issued under sec. 189, 68 Stat. 955 (42 U.S.C. 2239);

sec. 134, Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). Appendix A

also issued under sec. 6, Pub. L. 91-580, 84 Stat. 1473 (42 U.S.C. 2135).

Appendix B also issued under sec. 10, Pub. L. 99-240, 99 Stat. 1842

(42 U.S.C. 2021b et seq.).

2. Appendix C to Part 2 is revised to read as follows:

APPENDIX C - GENERAL STATEMENT OF POLICY AND PROCEDURE FOR NRC ENFORCEMENT ACTIONS

The following statement of general policy and procedure explains the enforcement

policy and procedures of the U.S. Nuclear Regulatory Commission and its staff

in initiating enforcement actions, and of presiding officers, the Atomic Safety

and Licensing Appeal Boards, and the Commission in reviewing these actions.

This statement is applicable to enforcement in matters involving the public

health and safety, the common defense and security, and the environment. 1/ This

statement of general policy and procedure is published in the Code of Federal

/ Antitrust enforcement matters will be dealt with on a case-by-case
basis.
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Regulations to provide widespread dissemination of the Commissions Enforcement

Policy. However, this is a policy statement and not a regulation. The Commission

may deviate from this statement of policy and procedure as is appropriate under

the circumstances of a particular case.

I. INTRODUCTION AND PURPOSE

The purpose of the NRC enforcement program Is to promote and protect the

radiological health and safety of the public, including employees' health

and safety, the common defense and security, and the environment by:

Ensuring compliance with NRC regulations and license conditions;

Obtaining prompt correction of violations and adverse quality

conditions which may affect safety;

Deterring future violations and occurrences of conditions adverse

to quality; and

Encouraging improvement of licensee and vendor La/ performance, and

by example, that of Industry, including the prompt identification and

reporting of potential safety problems.

Consistent with the purpose of this program, prompt and vigorous enforce-

ment action will be taken when dealing with licensees or vendors who do

not achieve the necessary meticulous attention to detail and the high

standard of compliance which the NRC expects. Each enforcement action is

dependent on the circumstances of the case and requires the exercise of

La/ The term "vendor" means a supplier of products or services to be used in'
an NRC-licensed facility or activity.
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discretion after consideration of these policies and procedures.. In no

case, however, will licensees who cannot achieve and maintain adequate

levels of protection be permitted to conduct licensed activities.

II. STATUTORY AUTHORITY AND PROCEDURAL FRAMEWORK

A. STATUTORY AUTHORITY

The NRC's enforcement jurisdiction is drawn from the Atomic Energy Act of

1954, as amended, and the Energy Reorganization Act (ERA) of 1974, as

amended.

Section 161 of the Atomic Energy Act authorizes NRC to conduct inspections

and investigations and to issue orders as may be necessary or desirable to

.promote the common defense and security or to protect health or to

minimize danger to life or property. Section 186 authorizes NRC to revoke

licenses under certain circumstances (e.g., for material false statements,

in response to conditions that would have warranted refusal of alicense

on an original application, for a licensee's failure to build or operate a

facility in accordance with. the terms of the permit or license, and for

violation of an NRC regulation). Section 234 authorizes NRC to impose

civil penalties not to exceed $100,000 per violation per day for the

violation of certain specified licensing provisions of the Act, rules,

orders, and license terms implementing these provisions, and for

violations for which licenses can be revoked. In addition to the

enumerated provisions in section 234, sections 84 and 147 authorize the

imposition of civil penalties for violations of regulations implementing
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those provisions. Section 232 authorizes NRC to seek injunctive or other

equitable relief for violation of regulatory requirements.

Section 206 of the Energy Reorganization Act authorizes NRC to impose

civil penalties for knowing and conscious failures to provide certain

safety information to the NRC.

Chapter 18 of the.Atomic Energy Act provides for varying levels of

criminal penalties (i.e., monetary fines and imprisonment) for willful

violations of the Act and regulations or orders issued under Sections 65,

161(b), 161(i), or 161(o) of the Act. Section 223 provides that criminal

penalties may be imposed on certain individuals employed by firms

constructing or supplying basic components of any utilization facility if

the individual knowingly and willfully violates NRC requirements such that

a basic component could be significantly impaired. Section 235 provides

that criminal penalties may be imposed on persons who interfere with

inspectors. Section 236 provides that criminal penalties may be imposed

on persons who attempt to or cause sabotage at a nuclear facility or to

nuclear fuel. Alleged or suspected criminal violations of the Atomic

Energy Act are referred to the Department of Justice for appropriate action.

B. PROCEDURAL FRAMEWORK

Subpart B of 10 CFR Part 2 of NRC's regulations sets forth the procedures

the NRC uses in exercising its enforcement authority. 10 CFR 2.201 sets

forth the procedures for issuing-notices of violation.
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The procedure to be used in assessing civil penalties is set forth in

10 CFR 2.205. This regulation provides that the appropriate NRC Office

Director initiates the civil penalty process by Issuing a notice of

violation and proposed imposition of a civil penalty. The licensee is

provided an opportunity to contest in writing the proposed imposition of a

civil penalty. After evaluation of the licensee's response, the Director

may rmitigate, emit, or Impose: the .,c• vi .penalty. An opportunity is

provided for a hearing if a civil penalty is imposed.

The procedure for issuing an order to show cause why a license should not

be modified, suspended, or revoked or why such other action should not be

taken is set forth in 10 CFR 2.202. The mechanism for modifying a license

by order is set forth in 10 CFR 2.204. These sections of Part 2 provide

an opportunity for a hearing to the affected licensee. However, the NRC

is authorized to make orders immediately effective if the public health,

safety or interest so requires or, in the case of an order to show cause,

if the alleged violation is willful.

III. SEVERITY OF VIOLATIONS

Regulatory requirements ./ have varying degrees of safety, safeguards, or

environmental significance. Therefore, the relative importance of each

violation must be identified as the first step in the enforcement process.

The term "requirement" as used in this policy .means a legally binding
requirement such as-a statute, regulation, license condition, technical
specification, or order.
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Consequently, violations are categorized in terms of five levels of

severity to show their relative importance within each of the following

eight activity areas:

I. Reactor Operations;

II. Facility Construction;
.. ,." :.,. -.. ...... :......;" .-. "..? -.... ".,•.. :•.... .. ... ... . .. . . . ..

III. Safeguards;

IV. Health Physics;

V. Transportation;

VI. Fuel Cycle and Materials Operations;

VII. Miscellaneous Matters; and

VIII. Emergency Preparedness.

Licensed activities not directly covered by one of the above listed areas,

e.g., export license activities, will be placed in the activity area most

suitable in light of the particular violation involved. Within each

activity area, Severity Level I has been assigned to violations that are

the most significant and Severity Level V violations are the least

significant. Severity Level I and II violations are of very significant

regulatory concern. In general, violations that are included in these
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severity categories involve actual or high potential impact on the public.

Severity Level III violations are cause for significant concern. Severity

Level IV violations are less serious but are of more than minor concern;

i.e., if left uncorrected, they could lead to a more serious concern.

Severity Level V violations are of minor safety or environmental concern.

Comparisons of significance between activity areas are inappropriate. For
, .. -." .-- *. '... .* .,. ...... • ,. •.. .. . .- .

example, the immediacy of any hazard to the public associated with Severity

Level I violations in Reactor Operations is not directly comparable to that

associated with Severity Level I violations in Reactor Construction.

While examples are provided in Supplements I through VIII for determining

the appropriate severity level for violations in each of the eight

activity areas, the examples are neither exhaustive nor controlling.

These examples do not create new requirements. Each is designed to

illustrate the significance which the NRC places on a particular type of

violation of NRC requirements. Each of the examples in the supplements is

predicated on a violation of a regulatory requirement.

In each case, the severity of a violation will be characterized at the

level best suited to the significance of the particular violation.

In some cases, violations may be evaluated in the aggregate and a single

severity level assigned for a group of violations.

The severity level of a violation may be increased if the circumstances

surrounding the matter involve careless disregard of requirements, deception,

or other indications of willfulness. The term."willfulness" as used here
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embraces a spectrum of violations ranging from deliberate intent to

violate or falsify to and including careless disregard for requirements.

Willfulness does not include acts which do not rise to the level of

careless disregard, e.g., inadvertent clerical errors in a document

submitted to the NRC. In determining the specific severity level of a

violation involving willfulness, consideration will be given to such

factors as the position of the person involved in the violation (e.g.,

first-line supervisor or senior manager), the significance of any

underlying violation, the intent of the violator (i.e., negligence not

amounting to careless disregard, careless disregard, or deliberateness),

and the economic advantage, if any, gained as a result of the violation.

The relative weight given to each of these factors in arriving at the

appropriate severity level will be dependent on the circumstances of the

violation.

The NRC expects licensees to provide full, complete, timely, and accurate

information and reports. Accordingly, unless otherwise categorized in the

Supplements, the severity level of a violation involving the failure to

make a required report to the NRC will be based upon the significance of

and the circumstances surrounding the matter that should have been

reported. A licensee will not normally be cited for a failure to report

a condition or event unless the licensee was actually aware of the condition

or event which it failed to report. However, the severity level of an

untimely report, in contrast to no report, may be reduced depending on the

circumstances surrounding the matter.
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IV. ENFORCEMENT CONFERENCES

Whenever the NRC has learned of the existence of a potential violation

for which a civil penalty or other escalated enforcement action may

be warranted, or recurring nonconformance on the part of a vendor,

the NRC will normally hold an enforcement conference with the licensee

or vendor prior to taking enforcement action. The NRC may also elect

to hold an enforcement conference for other violations, e.g., Severity

Level IV violation which, if repeated, could lead to escalated

enforcement action. The purpose of the enforcement conference is to

(1) discuss the violations or nonconformance, their significance and

causes, and the licensee's or vendor's corrective actions, (2) determine

whether there are any aggravating or mitigating circumstances, and

(3) obtain other information which will help determine the appropriate

enforcement action.

In addition, during the enforcement conference, the licensee or vendor

will be given an opportunity to explain to the NRC what corrective

actions (if any) were taken or will be taken following discovery of

the potential violation or nonconformance. Licensees or vendors will

be told when a meeting is an enforcement conference. Enforcement

conferences will not normally be open to the public.

When needed to protect the public health and safety or common defense

and security, escalated enforcement action, such as the issuance of an

immediately effective order modifying, suspending, or revoking a license,

will be taken prior to the enforcement conference. In such cases, an
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enforcement conference may be held after the escalated enforcement action

is taken.

V. ENFORCEMENT ACTIONS

This section describes the enforcement sanctions available to NRC and

specifies the conditions under which each may be used. The basic

sanctions are notices of violation, civil penalties, and orders of various

types. Additionally, related administrative mechanisms such as bulletins

and confirmatory action letters, notices of nonconformance and notices of

deviation are used to supplement the enforcement program. In selecting

the enforcement sanctions to be applied, NRC will consider enforcement

actions taken by other Federal or State regulatory bodies having con-

current jurisdiction, such as in transportation matters. Usually

whenever a violation of NRC requirements is identified, enforcement

action is taken. The nature and extent of the enforcement action is

intended to reflect the seriousness of the violation involved. For the

vast majority of violations, action by an NRC regional office is appro-

priate in the form of a Notice of Violation requiring a formal response

.from the recipient describing its corrective actions. In situations

involving nonconformance on the part of vendor, a Notice of Nonconfor-

mance will be issued. The relatively small number of cases involving

elevated enforcement action receives substantial attention by the public,

and may have significant impact on the licensee's operation. These

elevated enforcement actions include civil penalties; orders modifying,

suspending or revoking licenses; or orders to cease and desist from

designated activities.
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A. NOTICE OF VIOLATION

A notice of violation is a written notice setting forth one or more

violations of a legally binding requirement. The notice normally requires

the recipient to provide a written statement describing (1) corrective

steps which have been taken and the results achieved; (2) corrective steps

...which..wi.ll be taken to prevent.. recurrence;.and (3). the date when full

compliance will be achieved. NRC may require responses to notices of

violation to be under oath. Normally, responses under oath will be

required only in connection with civil penalties and orders.

NRC uses the notice of violation as the standard method for formalizing

the existence of a violation. A notice of violation is normally the only

enforcement action taken, except in cases where the criteria for civil

penalties and orders, as set forth in Sections V.B and V.C, respectively,

are met. In such cases, the notice of violation will be issued in

conjunction with the elevated actions.

However, violation findings warranting the exercise of discretion under

Section V.G.1 will generally not result in a Notice of Violation. In

addition, for isolated Severity Level V violations, a notice of violation

normally will not be issued regardless of who identifies the violation

provided that the licensee has initiated appropriate corrective action

before the inspection ends. In these situations, a formal response from

the licensee is not required and the inspection report or official field

notes serves to document the violations and the corrective actions.

However, a notice of violation will normally be issued for willful
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violations, if past corrective actions for similar violations have not

been sufficient to prevent recurrence, or if the circumstances warrant

increasing the severity of Level V violations to a higher severity level.

Licensees are not ordinarily cited for violations resulting from matters

not within their control, such as equipment failures that were not

avoidable by reasonable licensee quality assurance measures or management

controls. Generally, however, licensees are held responsible for the

acts of their employees. Accordingly, this policy should not be construed

to excuse personnel errors.

B. CIVIL PENALTY

A civil penalty is a monetary penalty that may be imposed for violation of

(a) certain specified licensing provisions of the Atomic Energy Act or

supplementary NRC rules or orders, (b) any requirement for which a license

may be revoked, or (c) reporting requirements under Section 206 of the

Energy Reorganization Act. Civil penalties are designed to emphasize the

need for lasting remedial action and to deter future violations.

Civil penalties are proposed absent mitigating circumstances for Severity

Level I and II violations, are considered for Severity Level III violations,

and may be imposed for Severity Level IV violations that are similar 3/

to previous violations for which the licensee did not take effective

corrective action.

The word "similar," as used in this policy, refers to those violations
which could have been reasonably expected to have been prevented by the
licensee's corrective action for the previous violation.

28



In applying this guidance for Severity Level III violations, NRC may,

notwithstanding the mitigating and escalating factors in this section,

refrain from proposing a civil penalty for violations that warrant the

exercise of discretion under Section V.G. As to Severity Level IV

violations, NRC normally considers civil penalties only for similar

Severity Level IV violations that occur after the date of the last

inspection or within two years, whichever period is greater.

Civil penalties will normally be assessed for knowing and conscious

violations of the reporting requirements of Section 206 of the Energy

Reorganization Act, and for any willful violation of any Commission

requirement including those at any severity level.

NRC imposes different levels of penalties for different severity level

violations and different classes of licensees. Tables 1A and 1B show the

base civil penalties for various reactor, fuel cycle, and materials

programs. The structure of these tables generally takes into account the

gravity of the violation as a primary consideration and the ability to pay

as a secondary consideration. Generally, operations involving greater

nuclear material inventories and greater potential consequences to the

public and licensee employees receive higher civil penalties. Regarding

the secondary factor of ability of various classes of licensees to pay the

civil penalties, it is not the NRC's intention that the economic impact of

a civil penalty be such that it puts a licensee out of business (orders,

rather than civil penalties, are used when the intent is to terminate

licensed activities) or adversely affects a licensee's ability to safely

conduct licensed activities. The deterrent effect of civil penalties is
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best served when the amounts of such penalties take into account a

licensee's "ability to pay." In determining the amounts of civil

penalties for licensees for whom the tables do not reflect the ability to

pay, NRC will consider as necessary an increase or decrease on a

case-by-case basis.

NRC attaches great importance to comprehensive licensee programs for

detection, correction, and reporting of problems that may constitute, or

lead to, violation of regulatory requirements. This is emphasized by

giving credit for effective licensee audit programs when licensees find,

correct, and report problems expeditiously and effectively. To encourage

licensee self-identification and correction of violations and to avoid

potential concealment of problems of safety significance, application of

the adjustment factors set forth below may result in no civil penalty

being assessed for violations which are identified, reported (if

required), and effectively corrected by the licensee.

On the other hand, ineffective licensee programs for problem

identification or correction are unacceptable. In cases involving

willfulness, flagrant NRC-identified violations, repeated poor performance

in an area of concern, or serious breakdown in management controls, NRC

intends to apply its full enforcement authority where such action is

warranted, including issuing appropriate orders and assessing civil

penalties for continuing violations on a per day basis, up to the

statutory limit of $100,000 per violation, per day. In this regard, while

management involvement, direct or indirect, in a violation may lead to an

increase in the civil penalty, the lack of such Involvement may not be

used to mitigate a civil penalty.
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Allowance of mitigation could encourage lack of management involvement in

licensed activities and a decrease in protection of the public health and

safety.

NRC reviews each proposed civil penalty case on its own merits and adjusts

the base civil penalty values upward or downward appropriately. Tables 1A

and 1B identify the base civil penalty values for different severity

levels, activity areas, and classes of licensees. After considering all

relevant circumstances, adjustments to these values may be made for the

factors described below:

1. Identification and Reporting

Reduction of up to 50% of the base civil penalty shown in Table 1 may

be given when a licensee identifies the violation and promptly reports

the violation to the NRC. In weighing this factor, consideration will

be given to, among other things, the opportunity available to

discover the violation, the ease of discovery and the promptness

and completeness of any required report. No consideration will be

given to a reduction in penalty if the licensee does not take

immediate action to correct the problem upon discovery. On the

other hand, the base penalty may be increased by as much as 50%

if the NRC identifies the violation.

2. Corrective Action to Prevent Recurrence

Recognizing that corrective action is always required to meet

regulatory requirements, the promptness and extent to which the
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licensee takes corrective action, including actions to prevent

recurrence, may result in up to a 50% increase or decrease in the

base-civil penalty shown in Table 1. For example, very extensive

corrective action may result in reducing the proposed civil penalty

as much as 50% of the base value shown in Table 1. On the other

hand, the civil penalty may be increased as much as 50% of the base

value if initiation of corrective action is not prompt or if the

corrective action is only minimally acceptable. In weighing this

factor, consideration will be given to, among other things, the

timeliness of the corrective action, degree of licensee initiative,

and comprehensiveness of the corrective action--such as whether the

action is focused narrowly to the specific violation or broadly to

the general area of concern.

3. Past Performance

Reduction by as much as 100% of the base civil penalty shown in

Table 1 may be given for prior good performance. On the other hand,

the base civil penalty may be increased as much as 100% for prior

poor performance.

In weighing this factor, consideration will be given to, among

other things, the effectiveness of previous corrective action

for similar problems, overall performance such as Systematic

Assessment of Licensee Performance (SALP) evaluations for power

reactors, and prior performance including Severity Level IV and V
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violations in the area of concern. For example, failure to implement

previous corrective action for prior similar problems may result in

an increase in the civil penalty. For purposes of assessing past

performance, violations within the past two years of the inspection

at issue or the period within the last two inspections whichever

is longer will be considered.

4. Prior Notice of Similar Events

The base civil penalty may be increased as much as 100% for cases.

where the licensee had prior knowledge of a potential problem as a

resuli of a licensee review, a specific NRC or industry notifications

or other reasonable indication of a potential problem, and had failed

to take effective preventive steps. Prior notice may include findings

of NRC, the licensee, or industry made at other facilities of the

licensee where it is reasonable to expect the licensee to take action

to prevent similar problems at the facility subject to the enforcement

acti'on at issue.

5. Multiple Occurrences

The base civil penalty may be increased as much as 100% where multiple

examples of a particular violation are identified during the inspection

period.

6. Duration

The duration of a violation may also be considered in assessing

a civil penalty. A greater civil penalty may be imposed if a

violation continues for more than a day. For example:
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(1) If a licensee is aware of the existence of a condition which

results in an ongoing- violation and fails to initiate corrective

action, each day the condition existed may be considered as a

separate violation and, as such, subject to a separate additional

civil penalty.

(2). 1f a. licensee (a) )s unaware of a condition resulting in a

continuing violation, but clearly should have been aware of the

condition or (b) had an opportunity to correct the condition but

failed to do so, a separate violation and attendant civil

penalty may be considered for each day that the licensee clearly

should have been aware of the condition or had an opportunity to

correct the condition, but failed to do so.

(3) Alternatively, whether or not a licensee is aware or clearly

should have been aware of a violation that continues for more than

one day, the base civil penalty may be increased as much as 100%

to reflect the added significance resulting from the duration of

the violation.

The above factors are additive. However, in no instance will a

civil penalty for any one violation exceed $100,000 per day.

The Tables and the mitigating factors determine the civil penalties which

may be assessed for each violation. However, to focus on the fundamental

underlying causes of'a problem for which enforcement action appears to be

warranted, the cumulative total for all violations which contributed to or
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were unavoidable consequences of that problem may be based on the amount

shown in the table for a problem of that.Severity Level,. as adjusted. If

an evaluation of such multiple violations shows that more than one

fundamental problem is involved, each of which, if viewed independently,

could lead to civil penalty action by itself, then separate civil

penalties may be assessed for each such fundamental problem. In addition,

the failure to make a required report of an event requiring such reporting

is considered a separate problem and will normally be assessed a separate

civil penalty, if the licensee is aware of the matter that should

have been reported.
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TABLE 1A
BASE CTVITLE-NALTIES

Transportation
Plant Operations, Type A
Const, Health Greater than Quantity
Physics and EP Safeguards Type A Quantity 1/ or less 2/

a. Power Reactors $100,000 $100,000 $100,000 $5,000

b. Test Reactors 10,000 10,000 10,000 2,000

c. Research Reactors & "5,O00 5,000 '5,000 1,000
Critical Facilities

d. Fuel Fabricators 25,000 100,000 4/ 25,000 5,000
and Industrial
Processors 3/

e. Mills and Uranium 10,000 -- 5,000 2,000
Conversion Facilities

f. Industrial Users 10,000 5,000 2,000
of Material 5/

g. Waste Disposal 10,000 -- 5,000 2,000
Licensees

h. Academic or Medical 5,000 -- 2,500 1,000
Institutions 6/

i. Other Material 1,000 -- 2,500 1,000
Licensees

1/ Includes irradiated fuel, high level waste, unirradiated fissile material,
and any other quantities requiring Type B packaging.

2/ Includes low specific activity waste (LSA), low level waste, Type A packages,
and excepted quantities and articles.

3/ Large firms engaged in manufacturing or distribution of byproduct, source,
or special nuclear material.

4/ This amount refers to Category 1 licensees (as defined in 10 CFR 73.2 (bb)).
Licensed fuel fabricators not authorized to possess Category 1 material have
a base penalty amount of $50,000.

5/ Includes industrial radiographers, nuclear pharmacies, and other industrial
users.

6/ This applies to nonprofit institutions not otherwise categorized under sections
"a" through "g" in this table.
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TABLE 1B

BASE CIVIL PENALTIES

BASE CIVIL PENALTY AMOUNT

(% of Amount Listed in Table 1A)SEVERITY LEVEL

I 100%
I I 80%
III 50%

IV K..: , * 15%

V ~5%
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C. ORDERS

An order is a written NRC directive to modify, suspend, or revoke a

license; to cease and desist from a given practice or activity; or to take

such other action as may be proper (see 10 CFR 2.202 and 2.204). Orders

may be issued as set forth below. Orders may also be issued in lieu of,

or in addition to, civil penalties, as appropriate.

(1) License Modification Orders are issued when some change in licensee

equipment, procedures, or management controls is necessary.

(2) Suspension Orders may be used:

(a) To remove a threat to the public health and safety, common

defense and security, or the environment;

(b) To stop facility construction when (i) further work could

preclude or significantly hinder the identification or

correction of an improperly constructed safety-related system or

component, or (ii) the licensee's quality assurance program

implementation is not adequate to provide confidence that

construction activities are being properly carried out;

(c) When the licensee has not responded adequately to other

enforcement action;
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Md) When the licensee interferes with the conduct of an inspection

or investigation; or

(e) For any reason not mentioned above for which license revocation

is legally authorized.

Suspensions may apply to all or part of the licensed activity.

Ordinarily, a licensed activity is not suspended (nor is a suspension

prolonged) for failure to comply with requirements where such failure

is not willful and adequate corrective action has been taken.

(3) Revocation Orders may be used:

(a) When a licensee is unable or unwilling to comply with NRC

requirements,

(b) When a licensee refuses to correct a violation,

(c) When a licensee does not respond to a notice of violation where

a response was required,

(d) When a licensee refuses to pay a fee required by 10 CFR

Part 170, or

(e) For any other reason for which revocation is authorized under

Section 186 of the Atomic Energy Act (e.g., any condition which

would warrant refusal of-a license on an original application).
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(4) Cease and Desist Orders are typically used to stop an unauthorized

activity that has continued after notification by NRC that such

activity is unauthorized.

Orders are made effective immediately, without prior opportunity for

hearing, whenever it is determined that the public health, interest, or

safety so requires, or when the order is responding to a violation

involving willfulness. Otherwise, a prior opportunity for a hearing on

the order is afforded. For cases in which the NRC believes a basis could

reasonably exist for not taking the action as proposed, the licensee will

ordinarily be afforded an opportunity to show cause why the order should

not be issued in the proposed manner.

D. ESCALATION OF ENFORCEMENT SANCTIONS

NRC considers violations of Severity Level I, II, or III to be serious.

If serious violations occur, NRC will, where necessary, issue orders in

conjunction with civil penalties to achieve immediate corrective actions

and to deter further recurrence of serious violations. NRC carefully

considers the circumstances of each case in selecting and applying the

sanction(s) appropriate to the case in accordance with the criteria

described in Sections V.B and V.C, above.

Examples of enforcement actions that could be taken for similar Severity

Level I, II, or III violations are set forth in Table 2. The actual

progression to be used in a particular case will depend on the
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circumstances. However, enforcement sanctions will normally escalate for

recurring similar violations.
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TABLE 2

EXAMPLES OF PROGRESSION OF ESCALATED ENFORCEMENT ACTIONS FOR SIMILAR
VIOLATIONS IN THE SAME ACTIVITY AREA UNDER THE SAME LICENSE

Number of similar violations from. the date
ity of the last inspection or within the previous

two years (whichever period is greater)
ition

1st 2nd 3rd

a+b a+b+c d
' •""": "...... "" : ." . • a . ." : " " ' "a+b " . ."a+b+c "

III a a+b
a, Civil penalty

b, Suspension of affected operations until the Office Director is satis-

fied that there is reasonable assurance that the licensee can operate

.in compliance with the applicable requirements; or modification of

the license, as appropriate..

c, Show cause for modification or revocation of the license, as

appropriate.

d. Further action, as appropriate.
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E. ENFORCEMENT ACTIONS INVOLVING INDIVIDUALS

Enforcement actions involving individuals, including licensed operators,

are significant personnel actions, which will be closely controlled and

judiciously applied. An enforcement action will normally be taken only

when there is little doubt that the individual fully understood, or

should have understood, his or her responsibility; knew, or should have

known., the required actions; and knowingly, or with careless disregard

(i.e., with more than mere negligence) failed to take required actions

which have actual or potential safety significance. Most transgressions

of individuals at the level of Severity Level III, IV or V violations

will be handled by citing only the facility licensee.

More serious violations, including those involving the integrity of an

individual (e.g., lying to the NRC) concerning matters within the scope

of the individual's responsibilities, will be considered for enforcement

action against the individual. Action against the individual, however,

will not be taken if the improper action by the individual was caused

by management failures. The following examples of situations illustrate

this concept:

o Inadvertent individual mistakes resulting from inadequate training

or guidance provided by the facility licensee.

o Inadvertently missing an insignificant procedural requirement when

the action is routine, fairly uncomplicated, and there is no unusual

circumstance indicating that the procedures should be referred to and

followed step-by-step.
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"O Compliance with an express direction of management, such as the

Shift Supervisor or Plant Manager, resulted in a violation unless the

individual did not express his or her concern or objection to the

direction.

O Individual error directly resulting from following the technical

advice of an expert unless the advice was clearly unreasonable and

the licensed individual should have recognized it as such.

Violations resulting from inadequate procedures unless the individual

used a faulty procedure knowing it was faulty and had not attempted

to get the procedure corrected.

Examples of situations which could result in enforcement actions against

individuals include, but are not limited to, violations which involve:

o Recognizing a violation of procedural requirements and willfully

not taking corrective action.

O0 Willfully performing unauthorized bypassing of required reactor

safety systems.

o Willfully defeating alarms which have safety significance.

" Unauthorized abandoning of reactor controls.

0 Inattention to duty such as sleeping, being intoxicated while on

duty, or otherwise not meeting requirements for fitness for duty.
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Willfully taking actions that violate TS Limiting Conditions for

Operation (enforcement action for a willful violation of 10 CFR

50.54(x) will be taken only if the operator failed to meet the

standards of that regulation, i.e., acted unreasonably considering

all the relevant circumstances surrounding the emergency.)

°. Falsifying records required for NRC regulations or by the facility

licensee.

" Willfully failing to take "immediate actions" of emergency procedures.

" Willfully withholding safety significant information rather than

making such information known to appropriate supervisory or technical

personnel.

Any proposed enforcement action against individuals must be done with the

concurrence of the Deputy Executive Director for Regional Operations. The

opportunity for an Enforcement Conference with the individual will usually

be provided.

Examples of sanctions that may be appropriate against NRC-licensed

operators are:

issuance of a letter of reprimand to be placed in the operator's

license file,

issuance of a Notice of Violation, and
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suspension for a specified period, modification, or revocation of

the license.

The sanctions are listed in escalating order of significance. 1/ The

particular sanction to be used should be determined on a case-by-case basis.

In addition, NRC may take enforcement action where the conduct of the

individual places in question the NRC's reasonable assurance that licensed

activities will be properly conducted. The NRC may take enforcement

action for reasons that would warrant refusal to issue a license on an

original application. Accordingly, enforcement action may be taken

regarding matters that raise issues of integrity, competence, fitness for

duty, or other matters that may not necessarily be a violation of specific

Commission requirements.

In the case of an unlicensed individual, an Order modifying the facility

license to require the removal of the individual from all nuclear-related

activities for a specified period of time or indefinitely may be appropriate.

F. REOPENING.CLOSED ENFORCEMENT ACTIONS

If significant new information is received or obtained by NRC which

Except for individuals subject to civil penalties under section 206 of the
Energy Reorganization Act of 1974, as amended, NRC will not normally impose
a civil penalty against an individual. However, section 234 of the Atomic
Energy Act (AEA) gives the Commission authority to impose civil penalties
for violations on "any person." "Person" is broadly defined in Section 11s
of the AEA to include individuals, a variety of organizations, and any
representatives or agents. This gives the Commissi-on authority to impose
civil penalties on employees of licensees or on separate entities when a
violation of a requirement directly imposed on them is committed.
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indicates that an enforcement sanction was incorrectly applied,

consideration may be given, dependent on the circumstances, to

reopening a closed enforcement action to increase or decrease the

severity of a sanction or to correct the record. Reopening decisions

will be made on a case-by-case basis, are expected to occur rarely,

and require the specific approval of the Deputy Executive Director

for Regional Operations.

G. EXERCISE OF DISCRETION

Because the NRC wants to encourage and support licensee initiative

for self-identification and correction of problems, NRC may exercise

discretion as follows:

1. NRC may refrain from issuing a notice of violation for a violation

described in an inspection report or official field notes that meets

all of the following criteria:

a. It was identified by the licensee;

b. It is normally classified at a Severity Level IV or V;

c. It was reported, if required;

d. It was or will be corrected., including measures to prevent

recurrence, within a reasonable time; and
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e. It was not a willful violation or a violation that could reasonably

be expected to have been prevented by the licensee's corrective

action for a previous violation.

2. The NRC may refrain from issuing a notice of violation or a proposed

civil penalty for violations described in an inspection report or

official field notes that meet all of the following criteria:

a. (I) The NRC has taken significant enforcement action based upon a

major safety event contributing to an extended shutdown of an

operating reactor or a material licensee (or a work stoppage at

a construction site), or the licensee is forced into an extended

shutdown or work stoppage related to generally poor performance

over a long period; (Ii) the licensee has developed and is

aggressively implementing during the shutdown a comprehensive

program for problem identification and correction; and (iii) NRC

concurrence is needed by the licensee prior to restart;

b. Non-willful violations are identified by the licensee as the

result of its comprehensive program, or as a result of an

employee allegation to the licensee. If NRC identifies the

violation, the NRC should determine whether enforcement action

is necessary to achieve remedial action;

c. The violations are based upon activities of the licensee

prior to the events leading to the shutdown; and
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d. The violations would normally not be categorized as higher

than Severity Level III violations under the NRC's Enforcement

Policy.

3. The NRC may refrain from proposing a civil penalty for a Severity

Level III violation not involving an overexposure or release of

radioactive material that meets all of the following criteria:

a. It was identified by the licensee and reported;

b. Comprehensive corrective action has been taken or is well

underway within a reasonable time following identification;

c. It was not a violation that either (i) was reasonably preventable

by the licensee's action in response to a previous regulatory

concern identified within the past two years of the inspection

or since the last two inspections which ever is longer or

(ii) reasonably should have been corrected prior to the -

violation because the licensee had prior notice of the problem

involved; and

d. It was not a willful violation or indicative of a breakdown in

management controls.

4. The NRC may refrain from proposing a civil penalty for a Severity

Level III violation involving a past problem, such as in engineering,

design, or installation, that meets the following criteria:
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a. It was identified by a licensee as a result of a licensee's

voluntary formal effort such as a Safety System Functional

Inspection, Design Reconstitution. Program, or other program

that has a defined scope and timetable which is being

aggressively implemented and reported;

b. Comprehensive corrective action has been taken or is well

underway within a reasonable time following identification;

and

c. It was not likely to be identified by routine licensee efforts

such as normal surveillance or QA activities.

5. If the NRC issues an enforcement action for a violation at a Severity

Level III violation and as part of the corrective action for that

violation, the licensee identifies other examples of the violation

with the same root cause, the NRC may refrain from issuing an

additional enforcement action. In determining whether to exercise

this discretion, the NRC will consider whether the licensee acted

,reasonably and in a timely manner appropriate to the safety

significance of the initial violation, the comprehensiveness of the

corrective action, whether the matter was reported, and whether

the additional violation(s) substantially change the safety

significance or character of the regulatory concern arising out of

the initial violation.

Notwithstanding paragraphs 2, 3, 4, and 5 above, a civil penalty may

be proposed when judgment warrants it on the basis of the circumstances
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of the individual case. For example, civil penalties may be warranted

where multiple Severity Level III violations are discovered or where

the violation is willful. In additi.on, as provided in Section VII,

.Responsibilities, the Deputy Executive Director for Regional Operations

may refrain from issuing a civil penalty for a Severity Level III

violation based on the merits of the case after considering the guidance

in this statement of policy and such factors as the age of the violation,

the safety significance of the violation, the overall performance of the

licensee, and circumstances, if any, that have changed since the violation

provided prior notice has been given the Commission. This discretion is

expected to be exercised only where application of the normal guidance

in the Policy is unwarranted.

H. RELATED ADMINISTRATIVE ACTIONS

In addition to the formal enforcement mechanisms of notices of violation,

civil penalties, and orders, NRC also uses administrative mechanisms, such

as bulletins, information notices, generic letters, notices of deviation,

notices of nonconformance, and confirmatory action letters to supplement

its enforcement program. NRC expects licensees and vendors to adhere to

any obligations and commitments resulting from these processes and will

not hesitate to issue appropriate orders to licensees to make sure that

such commitments are met.

(1) Bulletins, Information Notices, and Generic Letters are written

notifications to groups of licensees identifying specific problems

and recommending specific actions.
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(2) Notices of Deviation are written notices describing a licensee's

failure to satisfy a commitment where the commitment involved has not

been made a legally binding requirement. A notice of deviation

requests a licensee to provide a written explanation or statement

describing corrective steps taken (or planned), the results achieved,

and the date when corrective action will be completed.

(3) Confirmatory Action Letters are letters confirming a licensee's

or a vendor's agreement to take certain actions to remove significant

concerns about health and safety, safeguards, or the environment.

(4) Notices of Nonconformance are written notices describing non-licensees'

failures to meet commitments which have not been made legally binding

requirements by NRC. An example is a commitment made in a procurement

contract with a licensee as required by 10 CFR Part 50, Appendix B.

Notices of Nonconformances request non-licensees to provide written

explanations or statements describing corrective steps (taken or

planned), the results achieved, the dates when corrective actions

will be completed, and measures taken to preclude recurrence.

I. REFERRALS TO DEPARTMENT OF JUSTICE

Alleged or suspected criminal violations of the Atomic Energy Act (and of

other relevant Federal laws) are referred to the Department of Justice for

investigation. Referral to the Department of Justice does not preclude

the NRC from taking other enforcement action under this General Statement

of Policy. However, such actions will be coordinated with the Department

of Justice to the extent practicable.
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VI. INACCURATE AND INCOMPLETE INFORMATION

A violation of the regulations on submitting complete and accurate

information whether or not considered a material false statement, can

result in the full range of enforcement sanctions. The labeling of a

communication failure as a material false statement will be made on a

.case7by-case basis and.will. be reserved for egregious violations..

Violations Involving inaccurate or incomplete information or the failure

to provide significant information identified by a licensee normally will

be categorized based on the guidance herein, in Section III "Severity of

Violations," and in Supplement VII.

The Commission recognizes that oral Information may in some situations be

inherently less reliable than written submittals because of the absence

of an opportunity for reflection and management review. However, the

Commission must be able to rely on oral communications from licensee

officials concerning significant information. A licensee official for

purposes of application of the Enforcement Policy means a first line

supervisor or above as well as a licensed individual, radiation safety

officer, or a person listed on a license as an authorized user of

licensed material. Therefore, in determining whether to take enforcement

action for an oral statement, consideration may be given to such factors

as (1) the'degree of knowledge that the communicator should have had,

regarding the matter, in view of his or her position, training, and

experience, (2) the opportunity and time available prior to the

communication to assure the accuracy or completeness of the information,

(3) the degree of intent or negligence, if any, involved, (4) the
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formality of the communication, (5) the reasonableness of NRC reliance

on the information, (6) the importance of the information which was

wrong or not provided, and (7) the reasonableness of the explanation

for not providing complete and accurate information.

Absent at least careless disregard, an incomplete or inaccurate unsworn

oral statement normally will not be subject to enforcement action unless

it involves significant information provided by a licensee official.

However, enforcement action may be taken for an unintentionally incomplete

or inaccurate oral statement provided to the NRC by a licensee official

or others on behalf of a licensee, if a record was made of the oral

information and provided to the licensee thereby permitting an opportunity

to correct the oral information, such as if a transcript of the communication

or meeting summary containing the error was made available to the licensee

and was not subsequently corrected in a timely manner.

When a licensee has corrected inaccurate or incomplete information, the

decision to issue a citation for the initial inaccurate or incomplete

information normally will be dependent on the circumstances, including

the ease of detection of the error, the timeliness of the correction,

whether the NRC or the licensee identified the problem with the

communication, and whether the NRC relied on the information prior to

the correction. Generally, if the matter was promptly identified and

corrected by the licensee prior to reliance by the NRC, or before the

NRC raised a question about the information, no enforcement action will

be taken for the initial inaccurate or incomplete information. On the

other hand, if the misinformation is identified after. the NRC relies on
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it, or after some question is raised regarding the accuracy of the

information, then some enforcement action normally will be taken even

if it is in fact corrected. However, if the initial'submittal was

accurate when made but later turns out to be erroneous because of

newly discovered information or advance in technology, a citation

normally would not be appropriate if, when the new information became

available,.the initial submittal was corrected.

The failure to correct inaccurate or incomplete information which the

licensee does not identify as significant normally will not constitute

a separate violation. However, the circumstances surrounding the failure

to correct may be considered relevant to the determination of enforcement

action for the initial inaccurate or incomplete statement. For example,

an unintentionally inaccurate or incomplete submission may be treated as

a more severe matter if the licensee later determines that the initial

submittal was in error and does not correct it or if there were clear

opportunities to identify the error. If information not corrected was

recognized by a licensee as significant, a separate citation may be made

for the failure to provide significant information. In any event, in

serious cases where the licensee's actions in not correcting or providing

information raise questions about its commitment to safety or its

fundamental trustworthiness, the Commission may exercise its authority

to issue orders modifying, suspending, or revoking the license. The

Commission recognizes that enforcement determinations must be made on a

case-by-case basis, taking into consideration the issues described above.
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VII. PUBLIC DISCLOSURE OF ENFORCEMENT ACTIONS

In accordance with 10 CFR 2.790, all enforcement actions and licensees'

responses are publicly available for inspection. In addition, press

releases are generally issued for civil penalties and orders. In the case

of orders and civil penalties related to violations at Severity Level I,

II, or III,.press releases are issued at the time of the order or the

proposed imposition of the civil penalty. Press releases are not normally

issued for Notices of Violation.

VIII.RESPONSIBILITIES

The Deputy Executive Director for Regional Operations (DEDRO), as the

principal enforcement officer of the NRC, has been delegated the authority

to issue notices of violations, civil penalties, and orders. ý/ Regional

Administrators may also issue notices of violation for Severity Level IV

and V violations-and may sign notices of violation for Severity Level III

violations with no proposed civil penalty and proposed civil penalty

actions with the concurrence of the DEDRO. In recognition that the

regulation of nuclear activities in many cases does not lend itself to a

mechanistic treatment, the DEDRO or the Regional Administrator must

5_/ The Director, Office of Enforcement, acts for the Deputy Executive
Director for Regional Operations in the latter's absence or as directed.
The Directors of the Offices of Nuclear Reactor Regulation, Nuclear
Material Safety and Safeguards, and Special Projects have also been
delegated authority to issue orders, but it is expected that normal use of
this authority by NRR, NMSS, and OSP will be confined to actions necessary
in the interest of public health and safety. The Director, Office of
Administration and Resources Management, has been delegated the authority to
issue orders where licensees violate Commission regulations by nonpayment of
license fees.
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exercise judgment and discretion in determining the severity levels of the

violations and the appropriate enforcement sanctions, including the

decision to issue a Notice of Violation, or to propose or impose a civil

penalty and the amount of such penalty, after considering the general

principles of this statement of policy and the technical significance of

the violations and the surrounding circumstances.

The Commission will be provided written notification of all enforcement

actions involving civil penalties or orders. The Commission will be

consulted prior to taking action in the following situations (unless the

urgency of the situation dictates immediate action):

(1) An action affecting a licensee's operation that requires balancing

the public health and safety or common defense and security

implications of not operating with the potential radiological or

other hazards associated with continued operation;

(2) Proposals to impose civil penalties in amounts greater than 3 times

the Severity Level I values shown in Table 1A;

(3) Any proposed enforcement action that involves a Severity Level I

violation;

(4) Any enforcement action that involves a finding of a material false

statement;

-(5) Refraining from taking enforcement action for matters meeting the

criteria of Section V.G.2.
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(6) Any action the Office Director believes warrants Commission involve-

ment; or

.(7) Any proposed enforcement action on which the Commission-asks to be

consulted.

IX. VENDOR ENFORCEMENT.

The Commission's enforcement policy is also applicable to non-licensees

(vendors). Vendors of products or services provided for use in nuclear

activities are subject to certain requirements designed to ensure that

the products or services supplied that could affect safety are of high

quality., Through procurement contracts with reactor licensees, vendors

are required to have quality assurance programs that meet applicable

requirements including 10 CFR Part 50, Appendix B, and 10 CFR Part 71,

Subpart H. Vendors of reactor and materials licensees and Part 71

licensees are subject to the requirements of 10 CFR Part 21 regarding

reporting of defects in basic components.

The NRC conducts inspections of reactor licensees to determine whether they are

ensuring that vendors are meeting their contractual obligations with regard

to quality of products or services that could have an adverse effect on

safety. As part of the effort of ensuring that licensees fulfill

their obligations in this regard, the NRC inspects reactor vendors to

determine if they are meeting their obligations. These inspections

include examination of the quality assurance programs and their

implementation by the vendors through examination of product quality.
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The NRC may also inspect vendors, including suppliers of Part 71 and

materials licensees, to determine whether they are complying with Part 21.

When inspections determine that violations of NRC requirements have occurred,

or that vendors have failed to fulfill contractual commitments that could

adversely affect the quality of a safety significant product or service,

enforcement action will be taken. Notices of Violation and civil penalties

will be used, as appropriate, for licensee failures to ensure that their

vendors have programs that meet applicable requirements including Part 21.

Notices of Violation will be issued for vendors which violate Part 21.

Civil penalties will only be imposed against individual directors or

responsible officers of a vendor organization who knowingly and

consciously fail to provide the notice required by 10 CFR 21.21(b)(1).

Notices of Nonconformance will be used for vendors which fail to meet

commitments related to NRC activities.*

SUPPLEMENT I - SEVERITY CATEGORIES

REACTOR OPERATIONS

A. Severity I - Violations involving for example:

1. A Safety Limit, as defined in 10 CFR 50.36 and the Technical Specifi-

cations, being exceeded;

2. A system §/ designed to prevent or mitigate a serious safety event not

6/ "System" as used-in these supplements, includes administrative and

managerial control systems, as well as physical systems.
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being able to perform its intended safety function / when'actually

called upon to work;

3. An accidental criticality; or

4. Release of radioactivity offsite greater than ten (10) times the

Technical Specifications limit.-

B. Severity II - Violations involving for example:

1. A system designed to prevent or mitigate serious safetyevents not

being able to perform its intended safety function; or

2. Release of radioactivity offsite greater than five (5) times the

Technical Specifications limit.

C. Severity III - Violations involving for example:

1. A significant violation of a Technical Specification Limiting

Condition for Operation where the appropriate Action Statement was

not satisfied within the time allotted by the Action Statement,

such as:

7/

8/

"Intended safety function" means the total safety function, and is not
directed toward a loss of redundancy. For example, considering a BWR's high
pressure ECCS capability, the violation must result in complete invalidation
of both HPCI and ADS subsystems. A loss of one subsystem does not defeat
the intended safety function as long as the other subsystem is operable.

The Technical Specification limit as used in this Supplement (Items A.4, B.2
and C.5) does not apply to the instantaneous release limit.
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a. In a pressurized water reactor, in the applicable modes, having

one high-pressure safety injection pump-inoperable for a period

in excess of that allowed by the action statement; or

b. In a boiling water reactor, one primary containment isolation valve

inoperable for a period in excess: of that allowed by the action

statement.mm

2. A system designed to prevent or mitigate a serious safety event not

being able to perform its intended function under certain conditions

(e.g., safety system not operable unless offsite power is available;

materials or components not environmentally qualified);

3. Dereliction of duty on the part of personnel involved in licensed

activities;

4. Changes in reactor parameters which cause unanticipated reductions in

margins of safety;

5. Release of radioactivity offsite greater than the Technical

Specifications limit;

6. A significant failure to meet the requirements of 10 CFR 50.59,

including a failure such that a required license amendment was not

sought; or
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7. Licensee failure to conduct adequate oversight of vendors resulting

in the use of products or services which are of defective or

indeterminate quality and which have safety significance.

D. Severity IV - Violations involving for example:

1. A less.significant violation of a Technical Specification Limiting

Condition for Operation where the appropriate Action Statement was

not satisfied within the time allotted by the Action Statement, such as:

a. In a pressurized water reactor, a 5% deficiency in the required

volume of the condensate storage tank; or

b. In a boiling water reactor, one subsystem of the two independent

MSIV leakage control subsystems inoperable.

2. Failure to meet the requirements of 10 CFR 50.59 that does not result

in a Severity Level I, II, or III violation;

3. Failure to meet regulatory requirements that have more than minor

safety or environmental significance; or

4.'Failure to make a required Licensee Event Report.

E. Severity Level V - Violations that have minor safety or environmental

significance.
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SUPPLEMENT II - SEVERITY CATEGORIES

PART 50 FACILITY CONSTRUCTION

A. Severity I - Violations involving a structure or system that is

completed in such a manner that it would not have satisfied its

intended safety related purpose.

B. Severity II - Violations involving for example:

1. A breakdown in the quality assurance program as exemplified by

deficiencies in construction QA related to more than one work

activity (e.g., structural, piping, electrical, foundations). Such

deficiencies normally involve the licensee's failure to conduct

adequate audits or to take prompt corrective action on the basis of

such audits and normally involve multiple examples of deficient

construction or construction of unknown quality due to inadequate

program implementation; or

2. A structure or system that is completed in such a manner that it

could have an adverse effect on the safety of operations.

C. Severity III - Violations involving for example:

2 /"Completed" means completion of construction including review and acceptance
by the construction QA organization.
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1. A deficiency in a licensee quality assurance program for construction

related to a single work activity (e.g., structural, piping, elec-

trical or foundations). Such significant deficiency normally

involves the licensee's failure to conduct adequate audits or to take

prompt corrective action on the basis of such audits, and normally

involves multiple examples of deficient construction or construction

of unknown quality due to inadequate program implementation;

2. Failure to confirm the design safety requirements of a structure or

system as a result of inadequate preoperational test program

implementation; or

3. Failure to make a required 10 CFR 50.55(e) report.

D. Severity IV - Violations involving failure to meet regulatory requirements

including one or more Quality Assurance Criterion not amounting to

Severity Level I, II, or III violations that have more than minor safety

or environmental significance.

E. Severity V - Violations that have minor safety or environmental

significance.

SUPPLEMENT III - SEVERITY CATEGORIES

SAFEGUARDS

A. Severity I - Violations involving for example:
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1. An act of radiological sabotage or actual theft, loss, or diversion

of a formula quantity of special nuclear material 10/ in which the

security system did not function as required; or.

2. Actual undetected entry of an unauthorized individual L/ into a

vital area 12___ from outside the protected area who represents a

threat.

B. Severity II - Violations involving for example:

1. Actual theft, loss or diversion of special nuclear material of

moderate strategic significance L3/ in which the security system

did not function as required;

2. Failure or inability to control access such that an unauthorized

individual could easily gain undetected access 1 into a vital

area from outside the protected area; or

10/ See 10 CFR 73.2(bb).

11/ An unauthorized individual is someone who was not authorized for entrance
into the area in question, or not authorized to enter in the manner
entered.

12/ The phrase "vital area" includes vital areas, material access areas,

and controlled access areas.

13/ See 10 CFR 73.2(x).

14/ In determining whether access can be easily gained factors such as

predictability, identifiability, and ease of passage should be considered.
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3. Failure to have a security system designed or used to prevent the

theft, loss, or diversion of SNM of moderate strategic significance

or greater amounts or acts of radiological sabotage.

C. Severity III - Violations involving for example:

1. Failure to conduct an adequate search at the access control point

that results in the introduction to the protected area of items that

may be useful in radiological sabotage or theft of SNM;

2. Failure or inability to control access such that an unauthorized

individual could easily gain undetected access into a vital area from

inside the protected area or to the protected area from outside the

protected area;

3. Significant failure of the safeguards systems designed or used

to prevent or detect the theft, loss, or diversion of SNM or

radiological sabotage;

4. Failure to properly secure or protect classified or other sensitive

safeguards information which would significantly assist an individual

in an act of radiological sabotage or theft of special nuclear

material;

5. Significant failure to take compensatory measures for a known security

situation that could easily allow unauthorized and undetected access

to a protected or vital area;
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6. Significant failure to respond to a suspected event in either a timely

manner or with an adequate response force; or

7. Breakdown in the security system involving a number of violations

that are related or, if isolated, that are recurring violations

(e.g., relating to poor management, inadequate maintenance practices,

or training).

D. Severity IV - Violations involving for example:

1. Failure of a safeguards system designed or used to prevent or

detect the theft, loss, or diversion of SNM or radiological

sabotage;

2. A failure to respond to a suspected event in either a timely manner

or with an adequate response force;

3. Failure to implement 10 CFR Parts 25 and 95 and information

addressed under Section 142 of the Act, and the NRC approved

security plan relevant to those parts;

4. Failure to make, maintain, or provide log entries in accordance with

10 CFR 73.71(c) and (d);

5. Failure to conduct a proper search at the access control point;
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6.' Failure to properly secure or protect classified or other sensitive

safeguards information which would not significantly assist an

individual in an act of radiological sabotage or theft of special

nuclear material;

7. Failure to control access such that an opportunity exists that could

allow unauthorized and undetected access into the protected area or

from the-protected area into a vital area but which was not easily

exploitable;

8. Inadequate compensatory measures for a known security situation that

could allow unauthorized and undetected access;

9. Failure to properly test a security system; or

10. Other violations that have more than minor safeguards significance..

E. Severity V - Violations that have minor safeguards significance such as:

1. Isolated failure to log a security event in accordance with

10 CFR 73.71(c); or

2. Other violations that have minor safeguards significance.
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SUPPLEMENT IV - SEVERITY CATEGORIES

HEALTH PHYSICS 10 CFR PART 20 1

A. Severity I - Violations involving for example:

1. Single exposure of a worker in excess of .25 rems of radiation to the

.whole body, 150 rems to the skin of the whole body, or 375 rems to

the feet, ankles, hands, or forearms;

2. Annual whole body exposure of a member of the public in excess of 2.5

rems of radiation;

3. Release of radioactive material to an unrestricted area in excess of

ten times the limits of 10 CFR 20.106;

4. Disposal of licensed material in quantities or concentrations in

excess of ten times the limits of 10 CFR 20.303; or

5. Exposure of a worker in restricted areas of ten times the limits of

10 CFR 20.103.

B. Severity II -'Violations involving for example:

15/ Personnel overexposures and associated violations, incurred during

a lifesaving effort, will be treated on a case-by-case basis.
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1. Single exposure of a worker in excess of 5 rems of radiation to the

whole body, 30 rems to the skin of the whole body, or 75 rems to the

feet, ankles, hands or forearms;

2. Annual whole body exposure of a member of the public in excess of 0.5

rems of radiation;

3. Release of radioactive material to an unrestricted area in excess of

five times the limits of 10 CFR 20.106;

4. Failure to make an immediate notification as required by 10 CFR

20.403(a)(1) and 10 CFR 20.403(a)(2);

5. Disposal of licensed material in quantities or concentrations in

excess of five times the limits of 10 CFR 20.303; or

6. Exposure of a worker in restricted areas in excess of five times the

limits of 10 CFR 20.103.

C. 'Severity III - Violations involving for example:

1. Single exposure of a worker in excess of 3 rems of radiation to the

whole body, 7.5 rems to the skin of the whole body, or 18.75 rems to

the feet, ankles, hands or forearms;
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2. A radiation level in an unrestricted area such that an individual

could receive greater than 100 millirem in a one hour period

or 500 millirem in any seven consecutive days;

3. Failure to make a 24-hour notification as required by 10 CFR

20.403(b) or an immediate notification required by 10 CFR 20.402(a);

4. Substantial potential for an exposure or release in excess of

10 CFR 20 whether or not such exposure or release occurs (e.g., entry

into high radiation areas, such as under reactor vessels or in the

vicinity of exposed radiographic sources, without having performed an

adequate survey, operation of a radiation facility with a

nonfunctioning interlock system);

5. Release of radioactive material to an unrestricted area in excess of

the limits of 10 CFR 20.106;

6. Improper disposal of licensed material not covered in Severity

Levels I or II;

7. Exposure of a worker in restricted areas in excess of the limits of

10 CFR 20.103;

8. Release for unrestricted use of contaminated or radioactive material

or equipment which poses a realistic potential for significant

exposure to members of the public, or which reflects a programmatic

(rather than isolated) weakness in the radiation control program;
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9. Cumulative worker exposure above regulatory limits when such cumu-

lative exposure reflects a programmatic, rather than an isolated

weakness in radiation protection;

10. Conduct of licensee activities by a technically unqualified

person; or

11. Significant failure to control licensed material.

D. Severity IV - Violations involving for example:

1. Exposures in excess of the limits of 10 CFR 20.101 not constituting

Severity Level I, II, or III violations;

2. A radiation level in an unrestricted area such that an individual

could receive greater than 2 millirem in a one-hour period or 100

millirem in any seven consecutive days;

3. Failure to make a 30-day notification required by 10 CFR 20.405;

4. Failure to make a followup written report as required by 10 CFR

20.402(b), 20.408, and 20.409; or

5. Any other matter that has more than minor safety or environmental

significance.

E. Severity V - Violations that have minor safety or environmental

significance.
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SUPPLEMENT V - SEVERITY CATEGORIES

TRANSPORTATION

A. Severity I - Violations of NRC transportation requirements involving

for example:

1. Annual whole body radiation exposure of a member of the public in

excess of 2.5 rems of radiation;

2. Surface contamination in excess of 50 times the NRC limit; or

3. External radiation levels in excess of 10 times the NRC limit.

B. Severity II - Violations of NRC transportation requirements involving for

example:

1. Annual whole body exposure of a member of the public in excess of

L6/

0.5 rems of radiation;

2. Surface contamination in excess of 10, but not more than 50 times

the NRC limit;

Some transportation requirements are applied to more than one licensee
involved in the same activity such as a shipper and a carrier. When a
violation of such a requirement occurs, enforcement action will be
directed against the responsible licensee which, under the circumstances
of the case, may be one or more of the licensees involved.
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3. External radiation levels in excess of five, but not more than 10

times the NRC limit; or

4. Failure to make required initial notifications associated with

Severity Level I or II violations.

C. Severity III- Violations of NRC transportation requirements involving for

example:

1. Surface contamination in excess of five but not more than 10 times

the NRC limit; or

2. External radiation in excess of one but notmore than five times the

NRC limit; or

3. Any noncompliance with labelling, placarding, shipping paper,

packaging, loading, or other requirements that could reasonably

result in the following:

a. Significant failure to identify the type, quantity, or form

of material;

b. Failure of the carrier or recipient to exercise adequate

controls; or

c. Substantial potential for personnel exposure or contamination,

or improper transfer of material; or
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4. Failure to make required initial notification associated with

Severity Level III violations.

D. Severity IV - Violations of NRC transportation requirements involving

for example:

1. Breach of package integrity without external radiation levels

exceeding the NRC limit or without contamination levels exceeding

five times the NRC limits;

2. Surface contamination in excess of but not more than five times the

NRC limit;

3. Failure to register as an authorized user of an NRC-Certified

Transport packages;

4. Noncompliance with shipping papers, marking, labeling, placarding

packaging or loading not amounting to a Severity Level I, II, or

III violation;

5. Failure to demonstrate that packages for special form radioactive

material meets applicable regulatory requirements;

6. Failure to demonstrate that packages meet DOT Specifications for

7A Type A packages; or

7. Other violations that have more than minor safety or environmental

significance.
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E. Severity V - Violations that have minor safety or environmental

significance.

SUPPLEMENT VI - SEVERITY CATEGORIES

FUEL CYCLE AND MATERIALS OPERATIONS

A. Severity I - Violations involving for example:

1. Radiation levels, contamination levels, or releases that exceed 10

times the limits specified in the license;

2. A system designed to prevent or mitigate a serious safety event not

being operable when actually required to perform its design function; or

3. A nuclear criticality accident.

B. Severity II - Violations involving for example:

1. Radiation levels, contamination levels, or releases that exceed five

times the limits specified in the license; or

2. A system designed to prevent or mitigate a serious safety event being

inoperable.

C. Severity III - Violations involving for example:
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1. Failure to control access to licensed materials for radiation

purposes as specified by NRC requirements;

2. Possession or use of unauthorized equipment or materials in the

conduct of licensee activities which degrades safety;

3. Use.of radioactive material on humans where such use is not authorized;

4. Conduct of licensed activities by a technically unqualified person;

5. Radiation levels, contamination levels, or releases that exceed the

limits specified in the license;

6. Medical therapeutic misadministration or the failure to report such

a misadministration; or

7. Multiple errors of the same or similar root cause that results in

diagnostic misadministrations over the inspection period, or.a

recurrent violation from the previous inspection period that

results in a diagnostic misadministration.

D. Severity IV - Violations involving for example:

1. Failure to maintain patients hospitalized who have cobalt-60,

cesium-137, or iridium-192 implants or to conduct required leakage

or contamination tests, or to use properly calibrated equipment!
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2. Other violations that have more than minor safety or environmental

significance; or

3. Medical diagnostic misadministratlon or a failure to report such

a misadministration.

E. Severity V - Violations that have mlnor safety or environmental

significance.

SUPPLEMENT VII - SEVERITY CATEGORIES

MISCELLANEOUS MATTERS

A. Severity I - Violations involving for example:

1. Inaccurate or incomplete information L7/ which is provided to

the NRC (a) deliberately with the knowledge of a licensee official

that the information is incomplete or inaccurate, or (b) if the

information had it been complete and accurate at the time provided,

likely would have resulted in regulatory action such as an immediate

order required by the public health and safety.

E7/ In applying the examples in this supplement regarding inaccurate or

incomplete information and records, reference also should be made to
the guidance in Section VI.

78



t.

2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of

falsification by or with the knowledge of a licensee official, or

(b) if the information had it been complete and accurate when

reviewed by the NRC likely would have resulted in regulatory action

such as an immediate order required by public health and safety

considerations;

3. Information which the licensee has identified as having significant

implications for public health and safety or the common defense and

security ("significant information identified by a licensee") and

which is deliberately withheld from the Commission;

4. Action by senior corporate management in violation of 10 CFR 50.7

or similar regulations against an employee; or

5. A knowing and intentional failure to provide the notice required by

Part 21.

B. Severity II - Violations involving for example:

1. Inaccurate or incomplete information which is provided to the NRC (a)

by a licensee official because of careless disregard for the complete-

ness or accuracy of the information, or (b) if the information, had it

been complete and accurate at the time provided, likely would have

resulted in regulatory action such as a show cause order or a different

regulatory position;
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2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of careless

disregard for the accuracy of.the information on the part of a licensee

official, or (b) if the information, had it been complete and accurate

when reviewed by the NRC, likely would have resulted in regulatory

action such as a show cause order or a different regulatory position;

3. "Significant information identified by a licensee" and not provided to

the Commission because of careless disregard on the part of a licensee

official;

4. Action by plant management above first-line supervision in violation

of 10 CFR 50.7 or similar regulations against an employee; or

5. A failure to provide the notice required by Part 21.

C. Severity III - Violations involving for example:

1. Incomplete or inaccurate information which is provided to the NRC

(a) because of inadequate actions on the part of licensee officials

but not amounting to a Severity Level I or II violation, or (b) if

the information, had it been complete and accurate at the time

provided, likely would have resulted in a reconsideration of a

regulatory position or substantial further inquiry such as an

additional inspection of a formal request for information;
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2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of

inadequate actions on the part of licensee officials but not amounting

to a Severity Level I or II violation, or (b) if the information,

had it been complete and accurate when reviewed by the NRC, likely

would. have resulted in a reconsideration of a regulatory position

or substantial further inquiry such as an additional inspection or

a formal request for information;

3. Failure to provide "significant information identified by a licensee"

to the Commission and not amounting to a Severity Level I or II

violation;

4. Action by first-line supervision in violation of 1O'CFR 50.7 or similar

regulations against an employee; or

5. Inadequate review or failure to review such that, if an appropriate

review had been made as required, a Part 21 report would have been

made.

D. Severity IV - Violations involving for example:

1. Incomplete or inaccurate information of more than minor significance

which is provided to the NRC but not amounting to a Severity Level I,

II, or III violation;
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2. Information which the NRC requires be kept by a licensee and which is

incomplete or inaccurate and of more than minor significance but not

amounting to a Severity Level I, II, or III violation; or

3. Inadequate review or failure to review under Part 21 or other procedural

violations associated with Part 21 with more than minor safety

significance.

E. Severity V - Violations of minor procedural requirements of Part 21.

1. Incomplete or inaccurate information which is provided to the Commission

and the incompleteness or inaccuracy is of minor significance;

2. Information which the NRC requires be kept by a licensee which is

incomplete or inaccurate and the incompleteness or inaccuracy is of

minor significance; or

3. Minor procedural requirements of Part 21.

SUPPLEMENT VIII - SEVERITY CATEGORIES

EMERGENCY PREPAREDNESS

A. Severity I - Violations involving for example:

In a general emergency, licensee failure to promptly (1) correctly

classify the event, (2) make required notifications to responsible
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Federal, State, and local agencies, or (3) respond to the event (e.g.,

assess actual or potential offsite consequences, activate emergency

response facilities, and augment shift staff).

B. Severity II - Violations involving for example:

1. In a site area emergency,. licensee failure to promptly (1) correctly

classify the event, (2) make required notifications to responsible

Federal, State, and local agencies, or (3) respond to the event

(e.g., assess actual or potential offsite consequences, activate

emergency response facilities, and augment shift staff); or

2. Licensee failure to meet or implement more than one emergency

planning standard involving assessment or notification.

C. Severity III - Violations involving for example:

1. In an alert, licensee failure to promptly (1) correctly classify the

event, (2) make required notifications to responsible Federal, State,

and local agencies, or (3) respond to the event (e.g., assess actual

or potential offsite consequences, activate emergency response faci-

lities, and augment shift staff); or

2. Licensee failure to meet or implement one emergency planning standard

involving assessment or notification.
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D. Severity IV - Violations involving for example:

Licensee failure to meet or implement any emergency planning standard or

requirement not directly related to assessment and notification.

E. Severity V - Violations that have minor safety or environmental

significance.

Dated at Rockville, MD, this day of 1988.

For the Nuclear Regulatory Commission.

Samuel J. Chilk,
Secretary of the Commission.
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APPENDIX C - GENERAL STATEMENI OF POLICY AND PROCEDURE FOR NRC ENFORCEMENT ACTIONS

The following statement of general policy and procedure explains the enforcement

policy and procedures of the U.S. Nuclear Regulatory. Commission and its staff

in initiating enforcement actions, and of presiding officers, the Atomic Safety

and Licensing Appeal Boards, and the Commission in reviewing these actions.

This statement is applicable to enforcement in matters involving the public

health and safety, the common defense and security, and the environment.i/ This

statement of general policy and procedure is published in the Code of Federal

Regulations to provide widespread dissemination of the Commissions Enforcement

Policy. However, this is a policy statement and not a regulation. The Commission

may deviate from this statement of policy and procedure as is appropriate under

the circumstdnces of a particular case.

I. INTRODUCTION AND PURPOSE

The purpose of the NRC enforcement program is to promote and protect the

radiological health and safety of the public, includina employees' health

and safety, the common defense and security, and the environment by:

Ensuring compliance with NRC regulations and license conditionrs;

Obtaining prompt correction of violations and adverse quality

conditions which may affect safety;

Deterrina future violations and occurrences of conditions adverse

to euality; and

1/ Antitrust enforcement matters will be dealt with on a case-by-case
basis.
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Encouraging improvement of licensee and vendor La/ performance, and

by example, that of industry, including the prompt identificaticn and

reporting of potential safety problems.-

Consistent with the purpose of this program, prompt and vigorous enforce-

ment action will be taken when dealing with licensees or vendors who do

not achieve the necessary meticulous attention to detail and the hich

standard of conmpliance which the NRC expects. Each ernforcement action is

dependent on the circumstances of the case and requires the exercise of

discretion after consideration of these policies and procedures. In no

case, however, will licensees who cannot achieve and maintain adequate

levels of protection be perrmitted to conduct licensed activities.

II. STATUTORY AUTHORITY AND PROCEDURAL FRAMEWORK

A. STATUTORY AUTHORITY

The NRC's enforcement jurisdiction is drawn from the Atomic Energy Act of

1954, as amended, and the Energy Reorganization Act (EPA) of 1974, as

amended.

Section 161 of the Atomic Energy Act authorizes NRC to corduct inspections

and investigations and to issue orders as may be necessary or desirable to

promote the coiraton defense and security or to protect health or to

minimize danaer to life or property. Section 186 authorizes NRC to revoke

La/ The term "vendor" means a supplier of products or services to be used in
an NRC-licensed facility or activity.



licenses unoer certain circumstances (e.g., for material false statements,

in response to conditions that would have warranted refusal of a license

on an origiua! application, for a licersee's failure to built cr operate

facility in accordance with the ternis of the permit or license, ano for

violation of an NRC regulation). Section 234 authorizes NRC to impose

civil penalties not to exceed $100,000 per violation per day for the

violation of certain specified licensing provisions of the Act, rules,

orders, and license terms implementing these provisions, and for

violations for which licenses can be revoked. In addition to the

enumerated provisions in section 234, sections 84 and 147 authorize the

imposition of civil penalties for violations of reculations implementina

those provisions. Section 232 authorizes NRC to seek injunctive or other

equitable relief for violation of regulatory requirements.

Section 206 of the Energy Reorganization Act authorizes NRC to impose

civil penalties for knowing and conscious failures to provide certain

safety information to the NRC.

Chapter 18 of the Atomic Energy Act provides for varying levels of

criminal penalties (i.e., monetary fines and imprisonment) for willful

violations of the Act and reculations or orders issued under Sections 65,

161(b), 161(i), or 161(c) of the Act. Section 223 provides that criminal

penalties may be imposed on certain individuals employed by firms

constructing or supplying basic components of any utilization facility if

the individual knowingly and willfully violates NRC requirements such that

a basic component could be significantly impaired. Section 235 provides



that criminal penalties may be imposed on persons who interfere with

inspectors. Section 236 provides that criminal penalties may be imposed

cn persons who attempt tc or cause sabotaae at a nuclear facility or to

nuclear fuel. Alleged or suspected criminal violations of the Atomic

Energy Act are referred to the bepartment of Justice for appropriate action.

B. PROCEDURAL FRAMEWOkK

Subpart B of 10 CFR Part 2 of NRC's regulations sets forth the procedures

the NRC uses in exercising its enforcement authority. 10 CFR 2.201 sets

forth the procedures for issuing notices of violation.

The procedure to be used in assessing civil penalties is set forth in

10 CFR 2.205. This regulation provides that the appropriate NRC Office

Director initiates the civil penalty process by issuing a notice of

violation and proposed imposition of a civil penalty. The licensee is

provided an opportunity to contest in writing the proposed imposition of a

civil penalty. After evaluation of the licensee's response, the Director

may mitigate, remit, or impose the civil penalty. An opportunity is

provided for a hearing if a civil penalty is imposed.

The procedure for issuing an order to show cause why a license should not

be modified, suspended, or revoked or why such other action should not be

taken is set forth in 10 CFR 2.202. The mechanism for modifying a license

by order is set forth in 10 CFR 2.204. These sections of Part 2 provide

dn opportunity for a hearing to the affected licensee. however, the NRC

is authorized to make orders immediately effective if the public health,

safety or interest sc requires or, in the case of an order to show cause,

if the alleged violation is willful.
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ilI. SEVERITY OF VIOLATIONS

Regulatory requirements 1/ have varvinQ degrees of safety, -sfefuards, or

environmental sicnificance. Therefore, the relative importance of each

violation must be identified as the first step in the enforcement process.

Consequently, violations are categorized in terms of five levels of

severity to show their relative importance vwithin each of the following

eight activity areas:

I. Reactor Operations;

II. Facility Construction;

II1. Safeguards;

IV. Health Physics;

V. Transportation;

VI. Fuel Cycle and IMaterials Operations;

VII. MisceIlaneous Matters; ano

VIII. Emergency Preparedness.

The term "requirement" as used in this policy means a legally binding
requirement such as a statute, regulation, license condition, techrical
specification, or order.
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Licensed activities rot directly covered by cre of the abcve listed areas,

e.g., export license activities, will be placed in the activity area most

suitable in light of the particular violation involved. Withir each

activity area, Severity Level I has been assigned to violations that are

the most significant and Severity Level V violations are the least

significant. Severity Level I and II violations are of very significant

regulatory concern. In general, violations that are included in these

severity categories involve actual or high potential impact on the public.

Severity Level III violations are cause for significant concert. Severity

Level IV violations are less serious but are of more than miror concern;

i.e., if left uncorrected, they could lead to a more serious concern.

Severity Level V violations are of minor safety or environmental concern.

Comparisons of significance between activity areas are inappropriate. For

example, the immediacy of any hazard to the public associated with Severity

Level I violations in Reactor Operations is not directly conmparable tc that

associated with Severity Level I violations in Reactor Construction.

While examples are provided in Supplements I through ViII for determining

the appropriate severity level for violations in each of the eight

activity areas, the examples are neither exhaustive nor control!ine.

These examples do not create new requirements. Each is designed to

illustrate the significance which the NRC places on a particular type of

violation of NRC requirements. Each of the examples in the supplements is

predicated on a violation of a regulatory requirement.
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in each case, the severity of a violation will be characterized at the

level best suited to the sianificance of the particular violation.

In some cases, violations Pay be evaluated in the aggregate and a single

severity level assigned for a group of violations.

The severity level of a violation may be increased if the circumstances

surrounding the matter involve careless disregard of requirements, deception,

or other indications of willfulness. The term "willfulness" as used here

embraces a spectrum of violations ranging from deliberate intent to

violate or falsify to and including careless disrecard for requirements.

Willfulness does not include acts which do not rise to the level of

careless disrecard, e.g., inadvertent clerical errors in a document

submitted to the NRC. In determining the specific severity level of a

violation involving willfulness, consideration will be aiven to such

factors as the position of the person involved in the violation (e.g.,

first-line supervisor or senior manager), the significarce of any

underlying violation, the intent of the violator (i.e., negligence not

amounting to careless disregard, careless disregard, or deliberateness),

and the economic advantage, if any, gained as a result of the violation.

The relative weight given to each of these factors in arriving at the

appropriate severity level will be dependent on the circumstances of the

violation.

The NRC expects licensees to provide full, complete, timely, and accurate

information and reports. Accordingly, unless otherwise categorized in the

Supplements, the severyity level of a violation involvine the failure to

oadke a required report to the NRC will be based upon the significance of

and the circumstances surroundinc the matter that should have been
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reported. A licensee will riot normally be cited for a faiiLre to report

a condition or event unless the licensee was actually aware of the condition

or event which it failea to report. However, the sev'erity level of an

untimely report, in contrast to no report, may be reduced depending on thL

circumstances surrounding the matter.

iV. ENFORCEMENT CONFERENCES

Whenever the NRC has learned of the existence of a potential violation

for which a civil penalty or other escalated enforcement action may

be warranted, or recurring nonconformance on the part of a vendor,

the NRC will normally hold an enforcement conference with the licensee

or vendor prior to taking enforcement action. The NRC may also elect

to hold an enforcement conference for other violations, e.g., Severity

Level IV violation which, if repeated, could lead to escalated

enforcement action. The purpose of the enforcement conference is to

(1) discuss the violations or nonconformance, their significance and

causes, and the licensee's or vendor's corrective actions, (2) determine

whether there are any aggravating or mitigating circumstances, ano

(3) obtain other information which will help determine the appropriate

enforcement action.

In addition, during the enforcement conference, the licensee or vendor

will be given an opportunity to explain to the NRC what corrective

actions (if any) were taken or will be taken following discovery of

the potential violation or nonconformance. Licensees or vendors will

be told when a meetino is an enforcement conference. Enforcement

conferences will not normally be open to the public.
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When needed to protect the public health and safety or common defense

and security, escalated enforcement action, such as the issuance of an

immediateiy effective order modifying, suspending, or revoking a license,

will be taken prior to the enforcement conference. In such cases, an

enforcement conference may be held after the escalated enforcement action

is taken.

V. ENFORCEMENT ACTIONS

This section describes the enforcement sanctions available to NRC and

specifies the conditions under which each may be used. The basic

sanctions are notices of violation, civil penalties, and orders of various

types. Additionally, related aoministrative mechanisms such as bulletins

and confirmatory action letters, notices of nonconformance and notices cf

deviation are used to supplement the enforcement program. In selecting

the enforcement sanctions to be applied, NPC will consider enforcement

actions taken by other Federal or State regulatory bodies having con-

current jurisdiction, such as in transportation matters. [With very

limited exceptions,] Usually whenever a violation of NRC requirements is

identified, enforcement action is taken. The nature and extent of the

enforcement action is intended to reflect the seriousness of the violation

involved. For the vast majority of violations, action by an NRC reuional

office is appropriate in the form of a Notice of Violation requiring a

formal response from the recipient describing its corrective actions. In

situations involvina nonconformance on the part of vendor, a Notice of

Nonconformance will be issued. The relatively small number of cases

involving elevated enforcement action receives substantial attention by

the public, arno may have significant impact on the licensee's operation.
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These elevated enforcement actions include civil penalties; orders

modifying, suspending or revoking licenses; or ordcrs to cease and desist

from designated activities.

A. NOTICE OF VIOLATION

A notice of violation is a written notice setting forth one or more

violations of a legally binding requirement. The notice normally requires

the recipient to provide a written statement describing (1) corrective

steps which have been taken and the results achieved; (2) corrective steps

which will be taken to prevent recurrence; and (3) the date when full

compliance will be achieved. NRC may require responses to notices of

violation to be under oath. Normally, responses under oath will be

required only in connection with civil penalties and orders.

NRC uses the notice of violation as the standard method for formalizina

the existence of a violation. A notice of violation is normally the only

enforcement action taken, except in cases where the criteria for civil

penalties and orders, as set forth in Sections V.B and V.C, respectively,

are met. In such cases, the notice of violation will be issued in

conjunction with the elevated actions.

However, violation findinas warrantino the exercise of discretion under

Section V.G.1 will generally not result in a Notice of Violation. In

addition, for isolated Severity Level V violations, a notice of violation

normally will not be issued regardless of who identifies the violation

provided that the licensee has initiated appropriate corrective action

before the inspection ends. In these situations, a tormal response from
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the licensee is not required and the inspection repcrt or official fielo

notes serves to document the violations and the corrective actions.

However, a notice of violation will normally be issued for willful

violations, if past corrective actions for' similar violations have not

been sufficiert to prevent recurrence, or if the circumstances warrant

increasing the severity of Level V violations to a higher severity level.

Licensees are not ordinarily cited for violations resulting from matters

riot within their control, such as equipment failures that were not

avoidable by reasonable licensee quality assurance measures or management

controls. Generally, however, licensees are held responsible for the

acts of their employees. Accordingly, this policy should not be construed

to excuse personnel errors.

B. _CIVIL PENALTY

A civil penalty is a monetary penalty that may be imposed for violation of

(a) certain specified licensing provisions of the Atomic Energy Act or

supplementary NRC rules or orders, (b) any requirement for which a license

may be revoked, or (c) reporting requirements under Section 206 of the

Energy Reorganization Act. Civil penalties are designed to emphasize the

need for lasting remedial action and to deter future violations.

Civil penalties are [imposed] proposed absent mitigating circumstances for

- Sever-ity Level I and II violaticns, are considered for Severity Level III

violations, and may be imposed for Severity Level IV violations that are
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similar 1/ to pravious violations for which the licersee did not take

effective corrective action.

In applying this guidance for Severity Level '11 violations, NR.C may,

notwithstanding the mitioatina and escalatina factors in this section,

refrain from proposing a civil penalty for violations that warrant the

exercise of discretion under Section V.G. As to Severity Level IV

violations, NRC normally considers civil penalties only for similar

Severity Level IV violations that occur after the date of the last

inspection or within two years, whichever period is greater.

Civil penalties will normally be assessed for knowing and conscious

violations of the reporting requirements of Section 206 of the Energy

Reorcanization Act, and for any willful violation of any Commission

requirement includina those at any severity level.

NRC imposes different levels of penalties for different severity level

violations and different classes of licensees. Tables 1A and 1B show the

base civil penalties for various reactor, fuel cycle, and materials

programs. The structure of these tables generally takes into account the

gravity of the violatiori aS a primary consideration and the etility to pay

as a secondary consideration. Generally, cpErations involving greater

nuclear material inventories and greater potential consequences to the

public and licensee employees receive higher civil penalties. Regaroing

the secondary factor of cbility of various classes of licensees to pay the

The word "similar," as used in this.policy, refers to those vioiations
which could have been reasonably expected to have been prevented by the
licensee's corrective action tor the previous violation.
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civil penalu-es, it is not the NRC's intention that the economric impact of

a civil penalty be such that it puts a licensee out of business (orders,

rathl.er than civil penalties, are used when the intent is to terminate

licensed activities) or adversely affects a licensee's, ability to safely

conouct licensed activities. The deterrent effect of civil peralties is

best served when the amounts of such penalties take into account a

licensee's "ability to pay." I.r oeterminina the amounts of civil

penalties for licensees for whom the tables do not reflect the ability tc

pay, NRC will consider as necessary an increase er decrease on a

case-by-case basis.

NRC attaches areat importance to comprehensive licensee programs for

detection, correction, and reporting of problems that may constitute, or

lead to, violation of regulatory requirements. This is emphasized by

giving credit for effective licensee audit programs when licensees find,

correct, and report problems expeditiously and effectively. To encourage

licensee self-identification and correction of violations and to avoid

potential concealment of problems of safety significance, application of

the adjustment factors set forth below may result in no civil penalty

being assessed for violations which are identified, reported (if

required), and effectively corrected by the licensee.

On the other hand, ineffective licensee programs for problem

identification or ccrrection are unacceptable. In cases involvirc

willfulness, flagrant NRC-identifica violations, repeated poor performance

in an area of concern, or serious breakdown in manaaement controls, NRC

intenos to apply its full enforcement authority where such action is

warranted, including issuinu appropriate orders and assessing civil

penalties for continuina violations on a per day basis, up to the
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statutory limit of $100,000 per violation, per day. In this regard, while

management involvement, direct or indirect, in a violation may lead to an

increase in the civil penalty, the lack of such involvement may nct he

used to mitigate a civil penalty.

Allowance of mitigation could encourage lack of management involvement in

licensed activities and a decrease in protection of the public heei1Th and

safety.

NRC reviews each proposed civil penalty case on its own merits and adjusts

the base civil penalty values upward or downward appropriately. fables 1A

and 1B identify the base civil penalty values for different severity

levels, activity areas, and classes of licensees. After considerinry Ell

relevant circumstances, adjustments to these values may be made for the

factors described below:

1. [Prompt] Identification and Reportina

Reduction of up to 50% of the base civil penalty shown in Table 1 may

be given when a licensee identifies the violation'and promptly reports

the violation to the NRC. In weighing this factor, consideration will

be given to, among other things, [the length of time the violation

existed prior to discovery,] the opportunity available to discover the

violation, the ease of discover' and the promptness and completeness

of any required report. Ne consideration will be civen to [this factor]

a reduction in penalty if the licensee does r;ot take im~rediate acticn

to correct the problem upot, discovery. On the other hand, the base

penalty may be increased by as much as 50% if the NRC identifies the

violation.
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Corrective Action to Prevent Recurrence

Recognizing that corrective action is always required to meet

regulatory requirements, the promptness and extent to which the

licensee takes corrective action, including actions to prevent

recurrence, may [be considered in modifying the civil penalty to

be assessed. Unusually prompt and' result in up to a 50% increase

or decrease in the base civil penalty shown in Table 1. For example,

very extensive corrective action may result in reducing the proposed

civil penalty as much as 50' of the base value shown ir Table 1. On

the other hand, the civil penalty may be increased as much as 50% of

the base value if initiation of corrective action is not prompt or if

the corrective action is only minimally acceptable. In weighing this

factor, consideration will be given to, among other things, the

timeliness of the corrective action, degree of licensee initiative,

and comprehensiveness of the corrective action--such as whether the

action is focused narrowly to the specific violation or broadly to

the general area of concern.

3. Past Performance

Reduction by as much as 100% of the base civil penalty shown in

Table 1 may be given for prior good performance [in the general area

of concern]. On the other hand, the base civil penalty may be

increased as much as 100% for prior poor performance [in the general

area of concern].

In weighing this factor, consideration will be given to, among other

things, the effectiveness of previous corrective action for

similar problems, overall performance such as Systematic Assessment
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of Licensee Performance (SALP) evaluations for power reactors,

and prior [enforcement history] performance including Severity

Level IV and V violations in the area of concern. For example,

failure to implement previous corrective action for prior similar

problems may result in Pn increase in the civil penalty. For

purposes of assessing past performance, violations within the past

two years of the inspection at issue or the period within the last

two inspections whichever is longer will be considered.

4. Prior Notice of Similar Events

The base civil penalty may be increased as much as [50%] 100% for

cases where the licensee had prior knowledge of a potential problem

as a result of a licensee [audit" review, [or] a specific NRC or

industry notifications or other reasonable indication of a potential

problem, and had failed to take effective preventive steps. Prior

notice may include findings of NRC, the licensee, or industry made

at other facilities of the licensee where it is reasonable to expect

the licensee to take action to prevent similar problens at the

facility subject to the enforcement action at issue.

5. Multiple Occurrences

The base civil penalty may be increased as much as [50%] 100% where

multiple examples of a particular violation are identified during

the inspection period.

[The above factors are additive. However, in no instance will a

civil penalty for any one violation exceed $100,000 per day.]
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6. Duration

The duration cf a violation may also be considered in assessina

a civil penalty. A greater civil penalty may be impcsed if a

violaticr continues Ior more than a day. For example:

(1) If a licenrsee is aware of the existence of a condition which

results in an ongoing violation and fails to initiate corrective

action, each day the condition existed may be considered as a

separate violation and, as such, subject to a separate additional

civil penalty.

(2) If a licensee (a) is unaware of a conditior resulting in a

continuing violation, but clearly should have been aware of the

condition or (b) had an opportunity to correct the condition but

failed to do so, a separate violation and attendant civil

penalty may be considereo for each day that the licensee clearly

should have been aware of the condition or had an opportunity to

correct the condition, but failed to do so.

(3) Alternatively, whether or not a licensee is aware or clearly

should have been aware of a violation that continues for more than

cne day, [the civil penalty imposed for one violation may be

increased] the base civil penalty may be increased as much as 1O%

to reflect the added sianificance resulting from the duration of

the violation.

.The above factors are additive. However, in no instance will a

civil penalty for any one violation exceed $100,000 per oay.
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The Tables and the mitigating factors determine the civil penalties which

may be assessed for each violation. However, to focus on the fundamental

unoerlying causes of a problem for which enforcement action appears to be

warranted, the cumulative total for all violations which cortributea to or

were unavoidable consequences of that problem may be based on the amount

shown in the table for a problem of that Severity Level, as adjusteo. if

an evaluation of such multiple violations shows that mcre than one

fundamental problem is involved, each of which, if viewed independently,

could lead to civil penalty action by itself, then separate civil

penalties may be assessed for each such fundamental problem. In addition,

The failure to make a required report of an event requiring such reportirig

is considered a separate problem and will normally be assessed a separate

civil penalty, if the licensee is aware of the matter that should

have been reported.
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TABLE 1A
E;ASE CIVIL PENALTIES

Plant Gperations,
Const, Health
Physics and EP Safequards

Transportation

Greater than
TypE A Quantity I/

Type A
Quantity
or less 2/

I,.

C.

d~.

e.

f.

g.

h.

i.

3/

4/

Power Reactors $100,000 $100,000 $100,000 $5,000

Test Reactors 10,000 10,000 10,000 2,000

Research Reactors & 5,000 5,000 5,000 1,000
Critical Facilities

Fuel Fabricators 25,000 100,000 4/ 25,000 5,000
ana Industrial
Processors 3/

Mills and Uranium 10,000 5,000 2,000
Conversion Facilities

Industrial Users 10,000 -- 5,000 2,000
of Material 5/

Waste Disposal 10,000 5,000 2,000
Licensees

Academic or Medical 5,000 2,500 1,000
Institutions 6/

Other Material 1,000 2,500 1,000
Licensees

Includes irradiated fuel, high level waste, unirradiated fissile material,
and any other quantities requiring Type B packaging.

Includes low specific activity waste (LSA), low level waste, Type A packages,
and exceptec quantities and articles.

Large. firms engaged in manufacturing or distribution of byproduct, source,
or special nuclear materiai.

This amount refers to Category 1 licensees (as defined in 10 CFR 73.2 (bb)).
Licensed fuel fabricators not authorized to possess Category I material have
a base penalty anount of $50,000.

Includes industrial radiocraphers, nuclear pharmacies, and other industrial
users.

This applies to nonprofit institutions not otherwise categorizeo under sections
"a" through "'" in this table.
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TABLE 1B

BASE CIVIL PENALTIES

BASE CIVIL PENALTY AMOUNT

SEVERITY LEVEL (% of Amount Listed in Table 1A)

I

III
iV
V

100%
80%
50%
15%
5%
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C. ORDERS

An.order is a written NRC directive to modify, suspend, or revoke e

license; to cease and desist from a given practice or activit); or to take

such other action as may be proper ksee 10 CFR 2.202 and 2.204). Orders

may be issued as set forth below. Orders may also be issued in lieu of,

or in addition to, civil penalties, as appropriate.

(I) License Modification Orders are issued when some change in licensee

equipment, procedures, or management controls is necessary.

(2) Suspension Orders may be used:

(a) To remove a threat to the public health and safety, common

defense and security, or the environment;

(b) To stop facility constructicn when (i) further work could

preclude or sionificantly hinder the identification or

correction of an improperly constructed safety-related system or

component, or (ii) the licensee's quality assurance program

implementation is not adequate to provide ccrfidence that

construction activities are being properly carried out;

(c) When the licensee has not responded adequately to other

enforcement action;
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(d) When the licensee interferes 0ith the conduct of an inspection

or investigation; or

(e) For any reason not mentioered above for which license revocation

is legally authorized.

Suspensions may apply to all or partof the licensed activity.

Ordinarily, a licensed activity is not suspended (nor is a suspersion

prolonged) for failure to comply with requirements where such faiiure

is not willful and adequate corrective action has been taken.

(3) Revocation Orders may be used:

(a) When a licensee is unable or unwillinc to comply with NRC

requi rements,

(b) When a licensee refuses to correct a violation,

(c) When a licensee does not respond to a notice of-violation where

a response was required,

(d) When a licensee refuses to pay a fee required by 10 CFR

Part 170, or

(e) For any other reason for which revocation is authorized under

Section 186 of the Atomic Energy Act (e.g., any ccr.dition which

would warrant refusal of a license on an original application).
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(4) Cease and Desist Orders are typically used to stop an unauthorized

activity that has continued after notification by NRC that such

activity is unauthorized.

Orders are made effective immediately, without prior opportunity for

hearing, whenever it is determined that the public health, interest, or

safety so requires, or when the order is responding to a violation

involving willfulness. Otherwise, a prior opportunity for a hearing on

the order is afforded. For cases in which the NRC believes a basis could

reasonably exist for not taking the action as proposed, the licensee will

ordinarily be afforded an opportunity to show cause why the order should

not be issued in the proposed manner.

D. ESCALATION OF ENFORCEMENT SANCTIONS

NRC considers violaticns of Severity Level I, II, or III to be serious.

If serious violations occur, NRC will, where necessary, issue orders 4n

conjunction with civil penalties to achieve immediate corrective actions

and to deter further recurrence of serious violations. NRC carefully

considers the circumstances of each case in selecting and applyina the

sanction(s) appropriate to the case in accordance with the criteria

described in Sections V.B and V.C, above.

Examples of enforcement actions that could be taken for similar Severity

Level I, II, or III violations are set forth in.Table 2. The actual

progression to be used in a particular case will depend on the
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circumstances. However, enforcement sanctions will normaily escalate for

recurrina similar violations.

[Norm.ally the progression of enforcement actions for similar violations

will be based on violations under a sihgle license. When more than one

facility is covered by a single license, the normal progression will be

basea on similar violations at an individual facility and not on similar

violations under the same license. However, it shculd be noted that under

some circumstances, e.a., where there is common control over some facet of

facility operatiuns, similar violations may be charged even though the

second violaticr occurred at a different facility or under a different

license. For example, a physical security violation at Unit 2 of a cual

unit plant that rEpeats an earlier violation at Unit I might be considered

similar.]
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TABLE 2

EXAM4PLES OF PROGRESSION OF ESCALATED ENFORCEMENT ACTIONS FOR SIMILAR
VIOLATIONS IN THE SAME ACTIVITY AREA UNDER T"HE SAME LICENSE

Number of similar violations frcr the date
Severity of the last inspection or within the pre.,:.us

of two years (whichever period is areater)
Violation

1st 2nd 3rd

I a+b a+b+c d

II a a+b a-b+c

a a+b
a. Civil penalty

b. Suspension of affected operations until the Office Director is-satis-

fieo that there is reasonable assurance that the licensee can operate

in compliance with the applicable requirements; or modification of

the license, as appropriate.

c. Show cause for modification or revocation of the license, as

appropriate.

d. Further action, as appropriate.
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E. ENFORCEMENT ACTiONS INVOLVING INDIVIDUALS

Enforcement actions involvina individuals, includina licensed operators.

are significariz personnel actions, which will be closely controlled and

judiciously applied. An enforcement actior will normaily be taken only

when there is little doubt that the individual fully understood, or

should have understood, his or her responsibility; knew, or should have

known, the required actions; and knowingly, or with careless aisregard

(i.e., with more than mere nealiuence) failed to take required actions

which have actual or potential safety significance. Most transgressions

of individuals at the level ot Severity Level II1, IV or V vioiatiens

will be handled by citinq only the facility licensee.

More serious violations, including those involving the intecrity of an

individual (e.g., lying to the NRC) concerning matters within the scope

of the individual's responsibilities, will be considered for enforcement

action acainst the individual. Action aaeinst the inaividual, however,

will not be taken if the improper action by the individual was causeo

by management failures. The following examples of situations illustrate

this concept:

Inaavertent individual mistakes resultinc from inadequate training

or guidance provided by the facility licensee.

inadvertently missing an insignificant procedural requirement when

the action is routine, fairly unccmplicateo, and there is no unusual

circumstance indicating that the procedures should be referredto and

followed step-by-step.
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Compliance with an express direction of management, such as the

Shift Supervisor or Plant Marager, resulted in a violation unless the

individual did nct express his or her concern or objection to the

direction.

Individual error directly resulting from following the technical

advice of an expert unless the advice was clearly unreasonable and

the licensed individual should have recognized it as such.

Violations resulting from inadequate procedures unless the individual

used a faulty procedure knowing it was faulty and had rot attempted

to get the procedure corrected.

Examples of situations which could result in enforcement actions against

individuals include, but are not limited to, violations which involve:

0 Recognizing a violation of procedural requirements ano willfully

not taking corrective action.

o Willfully performing unauthorized bypassing of required reactor

safety systems.

o Willfully oefeating alarms which have safety sianificance.

o Unauthorized abandoninu of reactor controls.

" Inattention to duty such as sleeping [or] L being intoxicated while

cn duty, or otherwise not meetino requirements for fitness for duty.
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Willfully taking actions that violate TS Limiting Conditions for

Operation (enforcement action for a willful violation of 10 CFR

50.54(x) will be taken only if the operator failed to meet the

standards of that reculation, i.e., acted unreasonably considering

all the relevant circumstances surrounding the erergency.)

O Falsifying records required for NRC regulations or by the facility

licensee.

O Willfully failing to take "immediate actions" of emergency procedures.

* Willfully withholding safety significant information rather than

making such information known to appropriate supervisory or technfcal

personnel.

Any proposed enforcement action against individuals must be done with the

concurrence of the Deputy Executive Director for Regional Operations. The

opportunity for an Enforcement Conference with the individual will usually

be provided.

Examples of sanctions that may be appropriate against NRC-licensed

operators are:

issuance of a letter of reprimand to be placed in the operator's

license file,

issuance of a Notice of Violation, and
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suspension for a specified period, modification, cr revocatiuro of

the license.

The' sanctions are listed ir escalatinci order of sior.-ficance. The

particular sanction to be used should be determined on a case-by-case basis.

In aodition, NRC mayi take enforcement action where the conduct of the

individual places in question the NRC's reasonable assurance that licensed

zctivities will be properly conducted. The NRC may take enforcement

action for reasons that would warrant refusal to issue a license on arn

oriainal application. Accordingly, enforcement action may be taken

regardina matters that raise issues of integrity, competence, fitness for

duty, or other matters that may not necessarily be a violation of specific

Corpmission requirements.

In the case of an unlicensed individual, an Order modifyina the facility

license to require the removal of the individual from all nuclear-related

activities for a specified period of time or indefinitely may be appropriate.

F. REOPENING CLOSED ENFORCEMENT ACTIONS

If significant new information is received or obtained by NPIC which

- Except tor individuals subject to civil penalties under section 206 of the
Energy Reoraýnization Act of 1974, as amended, NRC will not normally impose
a civil penalty against an individual. However-, section 234 of the Atomic
Energy Act (AEA) aives the Commission authority to impose civil penalties
for violations on "any person." "Person" is broadly defined in Sectionl 11s
of the AEA to include individuals, a variety of organizations, and any
representatives or agents. This uives the Commission authority to impcse.
civil penalties on employees of licensees or on separate entities when a
violation of a requirement directly imposed on them is committed.
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indicates that an enfercement sanction was incorrectly applied,

consideration may be givEn, dependent on the circumstances, to

reopening a closed enforcement action to increase or decrease the

severity of a sanction or to correct the record. Reopening decisicrns

will be made on a case-by-case basis, are expected to occur rarte.

and require the specific approval of the Deputy Executive Director

for Regional Uperations.

G. EXERCISE OF DISCRETION

[1]. Because the NRC wants to enccurage and support licensee initiative

for self-identification and correction of problems, NRC may exercise

discretion as follows:

1. NRC may refrain from issuing a notice of violation for a violation

described in an inspection report or official fielo notes that meets

all of the following criteria:

a. It was identified by the licensee;

b. It is normally classified at a [fits in] Severity Level iV or V;

c. It was reported, if reQuired;

d. It was or will be ccrrected, including measures to prevent

recurrence, within a reasonable time; and
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e. It was not a willful violation or a violation that could reasonably

be expected to have been prevented by the licensee's corrective

action for a previous violation.

2. The NRC may [also] refrain from issuing a notice of violation or a

proposed civil penalty for violations described in an inspection report

or official field notes that meet all of the following criteria:

a. (i) The NRC has taken significant enforcement action based upon a

major safety event contributing to an extended shutdown of an

operating reactor or a material licensee (or a work stoppage at

a construction site), or the licensee is forced into an extended

shutdown or work stoppage related to generally pocr performance

over a long period; (ii) the licensee has developed and is

aggressively implementing during the shutdown a comprehensive

program for problem identification and correction; and (iii) P'RC

concurrence is needed by the licensee prior to restart;

b. Non-willful violations are identified by the licensee [(as

opposed to the NRC). as the result of its comprehensive program,

or [the violations are identified] as a result of an employee

allegation to the licensee. If NRC identifies the violation,

the NRC should determine whether enforcement action is

necessary to achieve remedial action;

c. The violations are based upon activities of the licensee

prior to the events leadiro to the shutdown; and
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a. The [non-willful] violations would normally not be cateporized as

higher than Severity Level III violations under the NRC's

Erforcement Policy.

3. The NRC may refrain from proposing a civil penalty for a Severity

Level III violation not involving an overexposure or release of

radioactive material that meets all of the following criteria:

a. It was identified by the licensee and reported

b. Comprehensive corrective action has been taker; or is well

underwav within a reasonable time followinq identification;

c. It was not a violation that either (i) was reasonably preventable

by the licensee's action in response to a previous regulatory

concern identified within the past two years of the inspection

or since the last two inspections which ever is longer or

(ii) reasonably should have been corrected prior to the

violation because the licensee had prior notice of the problem

involved; and

d. It was not a willful violatior or indicative of a breakdown in

management controls.

4. The NRC may refrain from proposing a civil penalty for a Severity

Level III violation involving a past problem, .such as ir engineering,

design, or installation, that meets the following criteria:
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a. It was identified by a licensee as a result of a licensee's

voluntary formal effort such as a Safety System Functional

Inspection, Design Reconstitution Program, or other program

that has a defined scope and timetable which is being

aggressively implemented and reported;

b. Comprehensive corrective action has been taken or is well

underway within a reasonable time following identification;

and

c. It was not likely to be identified by routine licensee efforts

such as normal surveillance or QA activities.

5. If the NRC issues an enforcement action for a violation at a Severity

Level III violation and as part of the corrective action for that

violation, the licensee identifies other examples of the violation

with the same root cause, the NRC may refrain from issuing an

additional enforcement action. In determining whether to exercise

this discretion, the NRC will consider whether the licensee acted

reasonably and in a timely manner appropriate to the safety

significance of the initial violation, the comprehensiveness of the

corrective action, whether the matter was reported, ard whether

the additional violation(s) substantially chance the safety

significance or character of the regulatory concern arising out of

the initial violation.

Notwithstanding [the] paragraphs 2, 3, 4, and 5 above, a civil penalty may-

be proposed when judgment warrants it on the basis of the circumstances
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of the individual case. [in a case' For example, civil peralties may be

warranted where multiple Severity Level III violations are discovered or

where the violation is willful. [This action would be taken when judgment

warrants it on the circumstances of the individual case.] In addition,

as provided in Secticn VII, Responsibilities, the Deputy Executive

Director for Regional Operations may refrain from issuing a civil penalty

for a Severity Level III violation based on the merits of the case after

considering the guidance in this statement of policy and such factors

as the age of the violation, the safety significance of the violation,

the overall performance of the licensee, and circumstances, if any, that

have changed since the violation provided prior notice has been given the

Commission. This discretion is expected to be exercised only where

application of the normal guidance in the Policy is unwarranted.

H. RELATED ADMINISTRATIVE ACTIONS

In addition to the formal enforcement mechanisms of notices of violation,

civil penalties, and orders, NRC also uses administrative mechanisms, such

as bulletins, information notices, generic letters, notices of'deviation,

notices of nonconformance, and confirmatory action letters to supplement

its enforcement program. NRC expects licensees and vendors to adhere to

any obligations and commitments resulting from these processes and will

not hesitate to issue appropriate orders to licensees to make sure that

such commitments are met.

(1) Bulletins, Information M'otices, and Generic Letters are written

notifications to groups of licensees identifying specific problems

and recommending specific actions.
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(2) Notices of Deviatien are written notices describing a licensee's

failure to satisfy a commitment where the commitment involved has not

been made a legally binding requirement. A notice of deviation

requests a licensee to provide a written explanation or statement

describing corrective steps taken (or planned), the results achieved,

and the date when corrective action will be completed.

(3) Confirmatory Action Letters are letters confirming a licensee's

or a vendor's agreement to take certain actions to remove significant

concerns about health ard safety, safeguards, or the environment.

(4) Notices of Nonconformance are written notices describing non-licensees'

failures to meet commitments which have not been made legally binding

requirements by NRC. An example is a commitment made in a procurement

contract with a licensee as required by 10 CFR Part 50, Appendix B.

Notices of Nonconformances request non-licensees to provide written

explanations or statements describing corrective steps (taken or

planned), the results achieved, the dates when corrective actions

will be completed, and measures taken to preclude recurrence.

I. REFERRALS TO DEPARTMENT OF JUSTICE

Alleged or suspected criminal violations of the Atomic Energy Act (and of

other relevant Federal laws) are referred to the Department of Justice -for

investigation. Referral to the Department of Oustice dces not preclude

the NRC from taking other enforcement action under this General Statement

of Policy. However, such actions will be coordinated with the Department

of Justice to the extent practicable.



VI. INACCURATE AND INCOMPLETE INFORMATION

A violation of the regulations on submitting complete and accurate

information whether or not considered a material false statement, can

result in the full range of enforcement sanctions. The labeling of a

communication failure as a material false statement will be made on a

case-by-case basis and will be reserved for egregious violations.

Violations irvolving inaccurate or incomplete information or the failure

to provide significant information identified by a licensee normally will

be categorized based on the guidance herein, in Section HII "Severity of

Violations," and in Supplement VII.

The Commission recognizes that oral information may in some situations be

inherently less reliable than writter submittals because of the absence

of an opportunity for reflection and managerient review. Hcwever, the

Commission must be able to rely or oral communications from licensee

officials concerning significant information. A licensee official for

purposes of application of the Enforcement Policy means a first line

supervisor or above as well as a licensed individual, radiation safety

officer, or a person listed on a license as an authorized user of

licensed material. Therefore, in determining whether to take enforcement

action for an oral statement, consideration may be given to such factors

as (1) the degree of knowledge that the communicator should have had,

regarding the matter, in view of his or her position, training, and

experience, (2) the opportunity and time available prior to the

communication to assure the accuracy or completeness of the information,

(3) the degree of intent or negligence, if any, involved, (4) the

formality of the communication, (5) the reasonableness of NPC reliance
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on the information, (6) the importance of the information which was

wrong or net provided, and (7) the reasonableness of the explanation

for not providing complete and accurate information.

Absent at least careless disregard, an incomplete cr inaccurate unsworn

oral statement normally will not be subject to enforcement action unless

it involves significant information provided by a licensee official.

However, enforcement action may be taken for an unintentionally ircomplete

or inaccurate oral statement provided to the NRC by a licensee official

or others on behalf of a licensee, if a record was made of the oral

information.and provided to the licensee thereby permitting an opportunity

to correct the oral information, such as if a transcript o-v the communication

or meeting summary containing the error was made available to the licensee

and was not subsequently corrected in a timely manner.

When a licensee has corrected inaccurate or incomplete information, the

decision to issue a citation for the initial inaccurate or incomplete

information normally will be dependent on the circumstances, including

the ease of detection of the error, the timeliness of the correction,

whether the NRC or the licersee identified the problem with the

communication, and whether the NRC relied on the information prior to

the correction. Generally, if the matter was promptly identified and

corrected by the licensee prior to reliance by the NRC, cr before the

NRC raised a question about the information, no enforcement action will

be taken for the initial inaccurate or incomplete information. On the

other hand, if the misinformation is identified after the NRC relies on

it, or after some question is raiseo regarding the accuracy of the

information, then some enforcement action normally will be taken even
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if it is in fact corrected. However, if the initial submittal was

accurate when made but later turns out to be erroneous because of

newly discovered information or advance in technology, a citation

normally would not be appropriate if, when the new information became

available, the initial submittal was corrected.

The failure to correct inaccurate or incomplete information which the

licensee does not identify as significant normally will not constitute

a separate violation. However, the circumstances surrounding the failure

to correct may be considered relevant to the determination of enforcement

action for the initial inaccurate or incomplete statement. For example,

ar unintentionally inaccurate or incomplete submission may be treated as

a more severe matter if the licensee later determines that the initial

submittal was in error and does not correct it or if there were clear

opportunities to identify the error. If information not corrected was

recognized by a licensee as significant, a separate citation may be made

for the failure to provide significant information. In any event, in

serious cases where the licensee's actions ir not correcting or providing

information raise questions about its commitment to safety or its

fundamental trustworthiness, the Commission may exercise its authority

to issue orders modifying, suspending, or revoking the license. The

Commission recognizes that enforcement determinations must be made cn a

case-by-case basis, taking into consideration the issues described above.

VII. PUBLIC DISCLOSURE OF ENFORCEMENT ACTIONS

In accordance with 10 CFR 2.790, all enforcement actions and licensees'

responses are publicly available for inspection. In addition, press
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releases are generally issued for civil penalties and orders. In the case

of orders and civil penalties related to violations at Severity Level I,

I!, or III, press releases are issued at the time of the order or the

proposed imposition of the civil penalty. Press releases are not normally

issued for Notices of Violation.

VIII.RESPONSIBILITIES

The Deputy Executive Director for Regional Operations (DEDRO), as the

principal enforcement officer of the NRC, has been delegated the authority

to issue notices of violations, civil penalties, and orders. - Regional

Administrators may also issue notices of violation for Severity Level IV

and V violations and may sign notices of violation for Severity Level III

violations with nc proposed civil penalty and proposed civil penalty

actions with the concurrence of the DEDRO. In recognition that the

regulation of nuclear activities in many cases does not lend itself to a

mechanistic treatment, the DEDRO or the Regional Administrator must

exercise judgment and discretion in determining the severity levels of the

violations and the appropriate enforcement sanctions, including the

decision to issue a Notice of Violation, or to propose or impose a civil

The Director, Office of Enforcement, acts for the Deputy Executive
Director for Regional Operations in the latter's absence or as directed.
The Directors of the Offices of Nuclear Reactor Regulation, Nuclear
Material Safety and Safeguards, and Special Projects have also been
delegated authority to issue orders, but it is expected that normal use of
this authority by NRR, NMSS, and OSP will be confined to actions necessary
in the interest of public health and safety. The Director, Office of
Administration and Resources Management, has been delegated the authority to
issue orders where .licensees violate Commission regulations by nonpayment of
license fees. [it is planned to consider redelegation of some or all of ttese
authorities to the Administrators of the NRC Revional Offices over the next
several years.]
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penalty and the amount of such penalty, after considering the general

principles of this statement of policy and the technical significance of

the violations and the surrcunding circumstances.

The Commission will be provided written notification of all enforcement

actions involving civil penalties or orders. The Commission will be

consulted prior to takine, action in the following situations (unless the

urgency of the situation dictates immediate action):

(1) An action affecting a licensee's operation that requires balancing

the public health and safety or common defense and security

implications of not operating with the potential radiological cr

other hazards associated with continued operation;

(2) Proposals to impose civil penalties in amounts greater than 3 times

the Severity Level I values shown in Table IA;

(3) Any proposed enforcement action that involves a Severity Level I

violation;

(4) Any enforcement action that involves a finding of a material false

statement;

(5) Refraining from taking enforcement action for matters meeting the

criteria of Section [V.F.2.] V.G.2.
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(6) Any action the Office Director believes warrants Comiission involve-

ment; or

(7) Any proposco enforcement action on which the Commission asks to be

consulted.

IX. VENDOR ENFORCEMENT

The Commission's enforcement policy is also applicable to non-licensees

(vendors). Vendors oi prcducts or services provided for use in nuclear

aCtivitieS are-subject to certain reauirements designed te ensure that

the products or services supplied that could affect safety are of high

quality. Through procurement contracts with reactor l1cersees, vendors

dre required to have quality assurance programs that meet applicable

requirements including 10 CFR Part 50, Appendix B, and 10 CFR Part 7'.

Subpart H. Vendors of reactor and materials licensees and Part ?I

licensees are subject to the requirements of 10 CFR Part 21 regarding

reporting of defects in basic components.

The NRC conducts inspections of reactor licensees to determine whether they are

ensuring that vendors are meeting their contractual obligaticns with regard

to quality of products or services that could have an zadverse effect on

safety. As part of the effort of ensuring that licensees fulfill

their obligations in this reuard, the NRC inspects reactor vendcrs to

determine if they are meetinQ their obligations. These inspections

include examination of the quality assurance programs ano their

implementation by the vendors through examination of product quality.
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The NRC may also inspect vendors, including suppliers of Part 71 and

materials licensees, to determine whether they are complying with Part 21.

When inspections determine that violations ef NRC requirements have occurred,

or that vendors have faile6 to fulfill contractual commitments that could

adversely affect the quality cf a safety signiticant product or service,

enforcement action will be taken. Notices of Violation and civil penalties

will be used, as appropriate, for licensee failUres to ensure that their

vendors have programs that meet applicable requirements including Part 21.

Notices of Violation will be issued for vendors which violate Part 21.

Civil penalties will only be imposed against individual directors or

responsible officers of a vendor organization who knowingly and

consciously fail to provide the notice reauired by 10 CFR 21.21(b)(1).

Notices of Nonconformance will be useo for vendors which faji to meet

commitments related to NRC activities.

SUPPLEMENT I - SEVERITY CATEGORIES

REACTOR OPERATIONS

A. Severity I - Violations involving for example:

1. A Safety Limit, as defined in 10 CFR 50.36 ard the Technical Specifi-

cations, being exceeded;

2. A system -/ designed to prevent or mitigate a serious safety event not

"System" as used in these supplements, includes administrative and
managerial control systems, as well as physical systems.
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being able to perform its intended safety functionZ/ when actually

called upon to work;

Z. An accidental criticality; or

4. Release of radioactivity offsite greater than ten (10) times the

Technical Specifications limit. 8/

B. Severity II - Violations involving for example:

1. A system designed to prevent or mitigate serious safety events not

being able to perform its intended safety function; or

2. Release of radioactivity offsite greater than five (5) times the

Technical Specifications limit.

C. Severity III - Violations involving for example:

1. A significant violation of a Technical Specificaticn Limiting

Condition for Operation where the appropriate Action Statement was

not satisfied within the time allotted by the Action Statement,

such as:

"Intended safety function" means the total safety function., and is not
directed toward a loss o0 redundancy. For example, considering a BWR's high
pressure ECCS capability, the violation must result in complete invalidation
of both HPCI and ADS subsystems. A loss of one subsystem does not defeat
the intended safety function as long as the other subsystem is operable.

2" The Technical Specification limit as used in this Supplemert (Items A.4, B.2
and C.5) does not apply to the instantaneous release limit.
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a. In a pressurized water reactor, in the applicable modes, havina

one high-pressure safety injection pump inoperable for d period

in excess of that'allowed by the action statement; or

b. In a boiling water reactor, one primary containment isolation valve

inoperable for a period in excess of that allowed by the action

statement.

2. A system designed to prevent or mitigate a serious safety event not

being able to perform its intended function under certain conditicns

(e.c., safety system not operable unless offsite pcwer is available;

materials or components not environmentally qualified);

3. Dereliction cf duty on the part of personnel involved in licensed

activities;

4. Changes in reactor parametersowhich cause unanticipated reductions in

margins of safety;

5. Release of radioactivity offsite greater than the Technical

Specifications limit;

6. A sianificant failure to meet the requirements of 10 CFR 5C.59,

including a failure such that a required license amendment was not

sought; or
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,. Licensee failure to conduct adequate oversight of venccrs resultirng

in the use of products or services which are of defective or

indetermir:ate quality and which have safety sionificarce.

D. Severity IV - Violations involving for example:

1. A less sianificant violation of a Technical Specification Linmiting

Condition for Operation where the appropriate Action Statement was

not satisfied within the time allotted by the Action Statement, such as:

a. In a pressurized water reactor, a 5% deficiercy in the required

volume of the condensate storage tank; or

b. In a boiling water reactor, one subsystem of the two independent

MSIV leakace control subsystems inoperable.

2. Failure to meet the requirements of 10 CFR 50.59 that coes not result

in a Severity Level I, II, or III violation;

3. Failure to meet regulatory requirements that have more than minor

safety or environmental significance; or

4. Failure to make a required Licensee Event Report.

E. Severity Level V - Violations that have minor safety or environmental

significance.
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SUPPLEMENT ii - SEVERITY CATEGORIES

PART 5C FACILITY CONSTRUCTION

A. Severity I - Violations involving a structure or system that is

completede-/ in such a manner that it would not have satisfico its

intended safety related purpose.

B. Severity II - Violations involving for example:

I. A breakdown in the quality assurance program as exemplifikd by

deficiencies in construction QA related to more than one ý,ork

activity (e.a., structural, piping, electrical, fcundatic'rs). Such

deficiencies norianly involve the licensee's failLre to conduct

adequate audits or to take prompt corrective action on the basis of

such audits and normally involve multiple examples ot deficier.t

construction or construction of unknown quality due to inadequate

program implementation; or

2. A structure or system that is completed in such a manner that it

could have an adverse effect on the safety of operations.

C. Severity III - Violations involving for example:

/"Completed" means completion of construction including review and acceptance
by the construction QA organization.
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1. A deficienrcy in a licensee quality assurance program.for ccnstruction

related tc a single work activity (e.g., structural, piping, elec-

trical or fourdations). Such significant deficiency normally

involves the licensee's failure to conduct adequate audits Cr to take

prompt ccrrective action on the basis of such audits, are normally

involves multiple examples of deficient construction or construction

cf unknown quality due to inadequate program iniplernentatier1 ;

2 Failure to confirm the design safety requirenments of a structure or

system as a result of inadequate preoperational test program

implementation; or

. Failure to make a required 10 CFR 50.55(e) repcrt.

U. Severity IV - Violations involving failure to meet regulatory requirements

including one or more Quality Assurance Criterion not amounting to

Severity Level I, II, or III violations that ihave more than minor safety

or environmental significance.

L. Severity V - Violations that have minor safety or environmental

significance.

SUPPLEMENT Ill - SEVERITY CATEGORIES

SAFEGUARDS

A. Severity I - Violations involving fcr example:
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!. An act of radiological sabotage or actual theft, loss, or diversion

of a formula quantity of [strategic] special nuclear materialI0

[(SSN•,)_ in which the security system did not function as required;

or

2. Actual undetected entry of an unauthorized individual L/ into a

vital area L21 [or material access area] from outside the protected

area [(i.e., penetraticn of both barriers) [that was not detected

at the time of entry] who represents a threat [or]

[3. Failure to promptly report knowledge of an actual cr attempted theft

or diversion of SSMM or an act of radiological sabotage.]

B. Severity II - Violations involving for example:

1. Actual theft, loss or diversion of special nuclear material [(SNM)]

of moderate strategic significance[; I-/ 1i3/ in which the security

system did not function as required;

LO/ See 10 CFR 73.2(bb).

-I/ An unauthorized individual is someone who was not authorized for entrance
into the area in question, or not authorized to enter in the manner
entered.

12/ The phrase "vital area" includes vital areas, material access areas,

and controlled access areas.

_Ela' 13/ See 10 CFR 73.2(x).
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2. Failure or inability to centrol access such that [all three

elements of access control (barrier, monitorina, and response) at

the protected area or vitai area are inadequate or. two of three

elements are inadequate in both the protecteo and vita7 erea;]

an unauthorized individual could Easily gair; undetected access 14/

into a vital area from outside the protected area; or

[3. Failure to implement approved compensatury measures when the central

arnd secondary alarm stations are inoperable;]

'4. Failure to establish or maintain safeguards systems designed or usec

to prevent or detect the unauthorized removal of a formula quantity

of SNM from areas of authorized use or storage; or]

L"5.] Failure to [use established transportation] have a security

system[s] designed or used to prevent the theft, lcss, or diversion

of [a formula quantity of] SNM of moderate strategic significance

or areater amounts or acts of radiological sabotage.

C. Severity III - Violations involving for example:

[1. Failure to control access such that two of the three elements of

access control at the vital area or protected area barrier

are. inadequate;]

14" In determinina whether access can be easily gained factors such as
predictability, identifieLility, and ease of passaae should be considered.
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1. Faiiure to conduct an adequate searc~h at the acces., controi poirt

that results in the introduction to the protected area of items that

mav be useful in radiological sabotace or theft of SNM;

[2. Failure to control access to a transport vehicle or the SNM being

transported that does not constitute a Severity I or II violation;]

2. Failure or inability to control access such that an unauthorized

individual could easily cain undetected access into a vital area from

inside the protected area or to the protected area from outside the

Rroted area;

3. Sianificant failure [to establish or maintain] of the safeguards

systems designeo or used to prevent or detect the [unauthorized

removal] theft, loss, or diversion of SNM [of mooderate strategic

sianificance from areas of authorized use or storeae] or radiolocical

sabotage;

[4. Failure to implement approved compensatory measures when the central

(or secondary) alarm station is inoperable;]

[5. Failure to conduct a proper search at the access control point thaFt

results in introduction to the site ot firearms, explosives, incendiary

devices, or other items which coulo be used for industr ial sabotacic; or]
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161 4. Failure to properly secure or protect classified or other sensitive

safeguards information which would significantly assist an individual

in an act of radiological sabotage or theft of special nuclear

material[..!

5. Significant failure to take compensatory measures for a known security

situation that could easily allow unauthorized and undetected access

to a protected or vital area;

6. Significant failure to respond to a suspected event in either a timely

manner or with an adequate response force; or

7. Breakdown in the security system involving a number of violations

that are related or, if isolated, that are recurring violations

(e.g., relating to poor management, inadequate mairtenance practices,

or training).

D. Severity TV - Violations involving for example:

1. Failure [to establish or maintain] of a safeguards system[sl designed

or used to prevent or detect the theft, loss, or diversion

[unauthorized removal] of SNM [of low strategic significance 1

from areas of authorized use or storage;] or radiological sabotage;

[L1_ See 10 CFR 73.2(y).?
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2. A failure to respond to a suspected event in either a tinel, manner

or with an adequate response force;

[2] 3. Failure to implement 10 CFR Parts 2- and 95 and information

addressed under Section 142 of the Act, and the NRC approved

security plan relevant to those parts;

4. Failure to make, maintain, or provide log entries in accordance with

10 CFR 73.71(c) and (d);

[3. Failure to control access to a vital area or material access area

from inside the protected area or failure to control access to the

protected area in that one of the three elements of access control

is inadequate;]

5. Failure to conduct a proper search at the access control point;

[4.] 6. Failure to properly secure or protect classified or other

sensitive safeguards information which would not significantly

assist an individual in an act of radiological sabotage or theft

of special nuclear material; [or]

7. Failure to control access such that an opportunity exists that could

allow unauthorized and undetected access into the protected area or

from the protected area into a vital area but which was not easily

exploitable;
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[5. Other violatiors, such as failure to follow an approved security

plan, that have more than minor safeguards significance.]

8. InadeQuate compensatory measures for a known security situation that

could allow unauthorized and undetected access;

9. Failure to properly test a security system; or

10. Other violations that have more than minor safeguards significance.

E. Severity V - Violations that have minor safeguards significance such as:

1. Isolated failure to log a security event in accordance with

10 CFR 73.71(c); or

2. Other violatiors that have minor safeguards significance.

a

SUPPLEMENT IV - SEVERITY CATEGORIES

HEALTH.PHIYSICS 10 CFR PART 20[1311 -15/

A. Severity I - Violations involving for example:

[1j/] 15/ Personnel overexposures and associated violatiors, incurred during
a lifesaving effort, will be treated on a case-by-case basis.
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1. Single exposure of a worker in excess uf 25 rems of radiation to the

whole body, 150 ren;s to the skin of ihe whole body, or 375 rems to

the feet, ankles, hands, or forearms,

2. Annual whole body exposure of a member of the public in excess of 2.5

rems of radiation;

3. Release of radioactive material to an unrestricted area in excess of

ten times the limits of 10 CFR 20.106;

4. Disposal of licensed material in quantities or concentrations in

excess of ten times the limits of 10 CFR 20.303; or

5. Exposure of a worker in restricted areas of ten times tle limits of

10 CFR 20.103.

BS. Severity II - Violations involving for example:

1. Single exposure of a worker in excess of 5 rems of radiation to the.

whole body, 30 rems to the skin of the whole body, or 75 rems to the

feet, ankles, hands or forearms;

2. Annual whole body exposure of a member of the public in excess of 0.5

reins of radiation;

3. Release of radioactive material to an unrestricteo area in excess of

five times, the limits of 10 CFR 20.106.;
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4. Failure to wake an immediate notification as reouired by 10 CFR

20.403(a)(1) and 10 CFR 20.403(a)(2);

5. Disposal of licensed material in quantities or concentratiors in

excess of five times the limits of 10 CFR 20.303; or

6. Exposure of a worker in restricted areas in excess of five tirves the

limits of 10 CFR 20.103.

C. Severity III - Violations involving for example:

1. Single exposure of a worker in excess of 3 rems of radiation to the

whole body, 7.5 reins to the skit; of the whole body, or 18.7-5 rems to

the feet, ankles, hands or forearms;

2. A radiaticn level in an unrestricted area such that an individual

coulo receive greater than 100 niillirem in a one hour period

or 500 millirem in any seven consecutive oays;

3. Failure to make a 24-hour notification as required by 10 CFR

20.403(b) or an immediate notification required by 10 CFR 20.402(a);

4. Substantial potential for an exposure or release in excess of

10 CFR 20 wheher or not such exposure or release occurs (e.g., entry

into high radiation areas, such as under reactor vessels or in the

vicinity cf exposed radiographic sources, without havind performed an

adequate survey, operation of a radiation facility with a

nonfunctioning interloc.k system);
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5. Release of radjuactive material to an unrestricted area in excess of

the limits of 10 CFR 20.106;

6. Improper disposal of licensed material not covered in Severity

Levels I or II;

7. Exposure of a worker in restricted areas in excess of the limits of

10 CFR 20.103;

8. Release for unrestricted use of contaminated or radioactive material

i.r equipment which poses a realistic potential for sionificerit

exposure to members of the public, or which reflects a pregrammatic

(rather than isolated) weakress in the raoiation control program;

9. Cun~ulative worker exposure above regulatory limits when such cumu-

lative exposure reflects a programmatic, rather than an isolated

weakness in radiation protection;

10. Ccnduct of licensee activities by a technically uncualified

person; or

11. Significant failure to control licensed material.

D. Severity IV - Violations involving for example:

1. Exposures in excess of the limits of 10 CFR 20.101 nct constituting

Severity Level I, II, or III violations;
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2. A radiation level in an unrestricted area such that an indiviaual

could receive greater than 2 millirern in a one-hour period or 100

millirei .in any seven consecutive days;

3. Failure tu make a 30-day notification required by 10 CFR 20.405;

4. Failure to make a followup written report as required by 10 CFR

20.402(b), 20.408, and 20.409; or

5. Any other matter that has more than minor safety or environmental

significance.

E. Severity V - Violations that have minor safety or environmental

sicri fi cance.

SUPPLEMENI V - SEVERITY CATEGORIES

TRANSPORTATION[I-4/] 16/

A. Severity I - Violations of NRC transportation requirements involvinc

for example:

[L/] _' Some transportation rcouirements are applied to more than one
licensee involved in the sanjE activity such as a shipper [(10 CFF 73.20)]
and a carrier [(10 CFR 70.20a).] When a violation of such a requirement
occurs, enforcement action will be directed agairnst the respcrsible
licensee which, under the circumstances of the case, may be one or more
of thu licensees involved.
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1. Annual whole body radiation exposure uf a member of the public in

excess of [0.5] 2.5 reins of radiation; [or]

L2. Breach of package integrity resulting in surface coritarrination or

external radiation levels in excess of ten tines the NRC limits.]

2. Surface contamination in excess of 50 times the URC limit; or

3. External radiation levels in excess of 10 times the NRC limit.

B. Severity II - Violations of NRC transportation requirements involving for

example:

[1. Breach of package integrity resulting in surface contamrination or

external radiation levels in excess of 14RC requirements;7

[2-. Surface contamination or external radiation levels in excess of five

times NRC limits that did not result from a breach of packdge

integrity; or]

1. Annual whole body exposure of a member Gf the public in excess ef

0.5 rems of radiation;

2. Surface contamirintion in excess of 10, but not more than 50 times

the NRC limit;

3. -External radiation levels in excess of five, but not more than 10

t4nes the NRC limit; or
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[3.] 4. Failure tc make required initial reitificaticns associated with

Severity Level I or II violations.

C. "'Severity Ill - Violations of NRC transportation reouirements involvinc, for

example:

LI. Breach cf package integrity;]

I.[2.] Surface contamination [or external radiation levels] in excess

of [,] five but [less than a factor of five above NRC requirements,

that did not result from a breach of package inteority] nct more

than 10 times the NRC limit; or

2. External radiation in excess of one but not morc than five tinmes the

NRC limit; or

3. Any noncompliance with labellina, placaraing, shipping paper,

packaging, loading, or other requirements that could reasonably

result in the followina:

a. Significanrt failure to identify [Improper idertification of]

the type, quantity, or form of material;

b. Failure of the carrier or recipier:t to exercise adequate

controls; or

c. Substantial potential for personnel exposure ur contami1nation,

or improper transfer of nmaterial; or
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4. Failure to make required initial notification associated witt

Severity Level III violations.

D. Severity iV - Violations of NRC transportation reouirements involvina

for example:

[I. Package selection or preparation requirements which do not result in

d breach of package integrity or surface contaminatiorn or external

radiation levels in excess of NRC requirements; or]

I. Breach of packaae intecrity without external radiation levels

exceedinci the NRC limit or without contamination levels exceediino

five times the NRC limits;

2. Surface contamination in excess of but not more than five times the

NRC limit;

3. Failure to register as an authorized user of an NRC-Certified

Transport packaaes;

4. Noncompliarnce with shipping papers, markinc, labelina, placardirn

packaoing or loading not amounting to a Severity Level -. II, or

11.- violation;

5. Failure to demonstrate that packages for special form radioactive

niateria n;-eets applicable regulatory requirements;
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6. Failure to demonstrate that packages meet POT Specifications for

7A Type A packages; or

[2] 7. Other violations that have more than minor safety or environmental

significance.

E. Severity V - Violations that have minor safety or environmental

significance.

SUPPLEMENT VI - SEVERITY CATEGORIES

FUEL CYCLE AND MATERIALS OPERATIONS

A. Severity I - Violations involving for example:

1. Radiation levels, contamination levels, or releases that exceed [ter'

10 times the limits specified in the license;

2. A system designed to prevent or mitigate a serious safety event not

being operable when actually required to perform its design function; or

3. A nuclear criticality accident.

B. Severity II -Violations involving for example:

1. Radiation levels, contamination levels, or releases that exceed five

times the limits specified in the license; or
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A system designed to prevent or mitiaate a seriuus safety event beirc

inoperable.

C. Severity 1iI - Violations involbirig for example:

1. Failure to control access to licensed materials for radiation

purposes as specified by NRC requirements;

2. Possession or use of unauthorized equipment or materials in the

conduct of licensee activities which degrades safety;

3. Use of radioactive material on humans where such use is not authorized:

4. Conduct of licensed activities by a technically uncualified person;

5. Radiation levels, contamination levels, or releases that exceed the

limits specified ir the license; [or]

6. Medical therapeutic misadministration[s.1 or the failure to report

such a misadministration; or

7. Multiple errors ot the same or similar rcot cause that results ir

diaQnostic misadministrations over the inspection period, or a

recurrent violation from the previous inspection period that

results in a diaGnostic misacministration.

D. Severity IV - Violations involving for example:
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2. Failure to maintain patients hospitalized who have cobalt-60,

cesium-137, or iridium-192 implants or to conduct requireo leakaae

or contamination tests, or to use properly calibrated equipment;

2. Other violations that have more than minor safety or environmental

significance; or

3. [Failure to report] Medical diagnostic rnisadministration[s] cr a

failure to report such a misadministration.

E. Severity V - Violations that have minor safety or environmental

sianificance.

SUPPLEMENT VII - SEVERITY CATEGORIES

MISCELLANEOUS MATTERS

A. Severity I - Violations involving for example:

1. Inaccurate or incomplete information [L15] L17 which is provided to

the NRC (a) deliberately with the knowledce of a licensee official

that the information is incomplete or inaccurate, or (b) if the

L5 L7 In applying the examiples in this supplement regarding inaccurate
or incomplete information and records, reference also should be
made to the guidance in Section VI.
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information hao it been cumplete and accurate at the time providec,

;ikely would have resulted in regulatory action such as an immediate

order required by the public health and safety.

2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of

falsification by or with the knowledge of a licensee official, or

(b) if the information had it been complete and accurate when

reviewed by the NRC likely would have resulted in regulatory actionI

such as an immediate order required by public health and safety

considerations;

3. Information which the licersee has identified as havina significant

implications for public health and safety or the corjron deferse and

-security ("simnificant information identified by a licersee") and

which is deliberately withheld from the Commission;

4. Action by senior corporate management in violatior of 10 CFR 50.7

or similar reculations against an employee; or

5. A knowina and intentional failure to provide the notice required by

Part 21.

6. Severity II - Violations involving for example:

1. • Inaccurate or incomplete information which is provided to the NRC (a)

by a licensee official because of careless oisreaard for the complete-

ness or accuracy of the information, cr (b) if the informatiG1o, had it
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been complete and accurate at the time provided, likely would have

resulted in regulatory action such as a show cause order- or a different

reculatory position;

2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of careless

disregard for the accuracy of the informnation on the part of a 1-censee

official, or (b) if the information, had it been complete and accurate

when reviewed by the NRC, likely would have resulted in regulatory

action such as a show cause order or a differenrt regulatory position;

3. "Significant information identified by a licensee" and not provided to

the Commission because of careless disregara on the part of a !icensee

official;

4. Action by plant management above first-line-supervisicr, in violaticn

of 10 CFR 50.7 or similar regulations acainst an employee; or

5. A failure to provide the notice required by Part 21.

C. Severity III - Violations involving for example:

1. Incomplete or inaccurate information which is provideo to the NRC

(a) because of inadequate actions on the pert of licensee officials

but not amounting to a Severity Level I or 11 violation, or (b) if

the informaticn, had.it-been complete and accurate at the time
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provided, likely would have resulted in a reconsideration of a

regulatory position or substantial further inquiry such as an

4dditional inspection of a formal request for information;

2. Incomplete or inaccurate information which the NRC requires be kept

by a licensee which is (a) incomplete or inaccurate because of

inadequate actions on the part of licersee officials but not ar, cunting

to a Severity Level I or 11 violation, or (b) if the information,

had it been complete and accurate when reviewed by the NRC, likely

would have resulted in a reconsideration of a reaulatory position

or substantial further inquiry such as ar, additional inspection or

a formal request for information;

3. Failure to provide "significant information identified by a iicensee"

to the Commission and not amounting to a Severity e.eEl I or 1I

violation;

4. Action by first-line supervision in violation cf 10 CFR 50.7 or similar

regulations against an employee; or

5. Inadequate review or failure to review such that, if an appropriate

review had beer nade as required, a Part 21 report would have b.eern

made.

0. Severity IV - iolations involving for example:

1. Incomplete or inaccurate information of more than minor sicgnificance
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which is provided to the NRC but nzot amounting to a Sevcrity Level T.

II, or 111 violation;

2. Information which the NRC requires Le kept by a licensee ancd which is

incomplete or inaccurate and of more than n'iror significance but not

amounting to a Severity Level I, II, or III violation; or

3. Inadequate reviEw or failure to review under Part 21 or other procedural

violations associated with Part 21 with more than minor safety

significance.

E. Severity V - Violations of minor procedural requirements of Part 21.

1. Incomplete or inaccurate information which is provided to the Commission

and the incompleteness or inaccuracy is of minor sicnificance;

2. Information which the NRC requires be kept by a licensee which is

inccmplete or inaccurate and the incompleteness cr inaccuracy is of

minor significance; or

3. Minor procedural requirements of Part 21.

SUPPLEI,:ENT VIII - SEVERITY CATEGORIES

E14ERGENCY PREPAREDN~ESS



A. Severity I - Violations involving for example:

In a generai emergency, licensee failure to promptly (1) correctly

classify the event, (2) make required notifications to responsible

Feceral, State, ara local agencies, or (3) respond to the event e.g.,

assess actual or potential offsite consequences, activate emergency

response facilities, and augment shift staff).

B. Severity II - Violations involving for example:

1. In a site area emergency, licensee failure to promptly (1) correctly

classify the event, (2) make required notifications to responsible

Federal, State, and local agencies, or (3) respond to the event

(e.g., assess actual or potential offsite consequences, activate

emergency response facilities, and augment shift staff); or

2. Licensee failure to meet or implement more than one emergency

planning standard involving assessment or notification.

C. Severity Ill - Violations involving for example:

1. I.n an alert, licensee failure to promptly (I) correctly classify the

event, (2) make required notifications to responsible Federal, State,

and local agencies, or (3) respond to the event (e.q., assess actual

or potential offslte conseauences, activate emeroency response faci-

lities, and augment shift staff); or
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2. Licensee failure to meet or implemenrt one emernency planning standard

involving assessment or notification.

U. Severity IV - Violations involving for example:

Licensee failure to meet or implement any emergency planning standard or

requirement not directly related to assessment and notification.

E. Severity V - Violations that have minor safety or environmental

significance.

Dated at Rockville, MD, this day of 1988.

For the Nuclear Regulatory Commission.

Samue! J. Chilk,
Secretary of the Commission.


