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CONSOLIDATED REQUEST FOR HEARING
AND PETITION FOR LEAVE TO INTERVENE

Office of the Secretary

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Sir or Madam:

‘Pursuant to 10 CFR Section 2.309, each of the following requestor/petitioner
states that he, she or it has an affected interest in this matter and desires to participate as a
party and files this request for hearing and petition for leave to intervene and a
specification of the contentioﬁs which should beilitigated.

A hearing should be granted and the undersigned should be entitled to participate
in it if he, she or it has shown standing and has proposed at least one admissible
gontention that meets the requirements of Section 2.309(f).

This request/petition is timély ﬁied on July 28, 2008 based on the FRN published

.b at 73 Fed. Reg. 30426 (May 27, 2008) (the “FRN”). Capitalized terms that are not |
defined herein have the meanings assigned to them in the License Renewal.Application '

(“LRA”) which contains a combined Technical Report and Environmental Report filed

by Applicant Crow Butte Resources, Inc. d/b/a Cameco Resources (“Applicant”) on
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November 27; 2007. The LRA was found acceptabie by NRC Staff letter dated March
28, 2008. |
.Each fequestér/petitioner notes that Section 2239(a)(1)(A) of the Atomic Energy
Act, as amended, provides that in any proceeding for the amending of any license, the
Commission shall grant a hearing upon the request of any person whose interest may be
| affected by the proceeding, and shall admit any such peréon as a party to such

proceeding.

Background:

Certain of the requéstor/petitioners, namely Debra White Plume, Owe Aku, and
Western Nebraska Resources Council (“WNRC”), are requestor/petitioners in a
concurrent proceeding on CBR’s proposed “North Trend Expansion,” ASLBP N.o. 07-
859-03-MLA-BDO1 (the “Expansion Proceeding.””) The North Trend Expansion is the
subject matter of the Expansion Pr-bceeding and the related proposed amendments. to
CBR’s License which are described in the North Trend Expansion Application are

‘referredr to in the LRA as the “Satellite Facility.” See, e.g., LRA Section 7.12.4.2.

The Board in the‘hExpansion Proceeding issued a decision on April 29, 2008
(corrected May 29, 2008), LBP-08-06, finding that the foregoing three
requestor/petitioners had standing and at least three admissible contentions, reframed by
the Board as Contention A, Contention B and Contention C. Id. at 128. The Board also

“heard additional oral argument in the Expansion Proceeding on July 23, 2008 on the

issues of whether Contention E (concerning foreign ownership of CBR) should be



admitted and also whether the procedures of Subpart G should apply to the Expansion

Proceeding.

Requestor/Petitioners:’

Each Requestor/Petitioner is located within the 80 Km radius of the Licensed

Area and is in the pathway of contaminants from the ISL uranium mining operations of
Applicant CBR described in the LRA. These pathways are further described in the

~ geélogic and stratiagraphic opinion letter of Dr. Hannan LaGarry, and the opinion letter
of Paul Robinson, experts in support of Requestor/Petitioners. In summary, CBR’s
operations are mining uranium in mineralized fractures and faults which cause inter-
connectipn between the aquifer béing mined and other aquifers being used for drinking
and other purposes in and around Crawford and Chadron, Nebraska, Hot Springs, South
Dakota and Pine Ridge Indian Reservation. More detailed information concerning the

Petitioners is set forth below in “Discussion of Requestor/Petitioners.”

A. Individuals

Beatrice Long Visitor Holy Dance(I)(T)
Joe American Horse, Sr.(I)(T)

Debra White Plume(I)(T)

Loretta Afraid of Bear Cook(I)(T)
Thomas Kanatakehiate Cook(I)
Davton O. Hyde

Bruce McIntosh

B. Organizations-

" Indigenous (Native American) Petitioners are denoted by an “(I)”, and beneficiaries of
the Ft. Laramie Treaty of 1851 and the Ft. Laramie Treaty of 1868 are denoted by a
“(T).”



Afraid of Bear/Cook Tiwahe; by Thomas Kanatakeniate Cook(I)(T)
American Horse Tiospaye, by Joe American Horse, Sr.(IN(T)
Owe Aku, Bring Back the Way, by Debra White Plume(I)(T)

Western Nebraska Resources Council, by Bruce McIntosh,
Vice-Chairman

C. Experts. Supporting Documents and References

The following documents, articles and information are hereby incorporated by
reference as if set forth at length herein:

1. Expert Opinions.

(a) Opinion of Geologist Richard Abitz of Geochemical Consulting
Services, LLC by letter dated July 28, 2008 (“Abitz Opinion”), which is incorporated
herein by this reference as if fully set forth at length herein.

b) Opinion of Dr. Hannan LaGarry, July 2008 (“LaGarry Opinion”),
which is incorporated herein by this reference as if fully set forth at length herein.

(c) Opinion of JR Engineering, LLC by letter dated July 28, 2008 (“JR
Engineering Opinion”), which is incorporated herein by this reference as if fully set forth
at length herein. :

(d) Opinion of Paul Robinson by letter dated July 28, 2008, together
with all attachments thereto (“Robinson Opinion”), which are incorporated herein by this
reference as if fully set forth at length herein.

2. Source Documents

-Baseline Hydrogeochemical Investigation in a Part of Northwest
Nebraska, A Report Prepared for the Nebraska Department of Environmental Control, by
The Conservation and Survey Division, Institute of Agriculture and Natural Resources,
University of Nebraska-Lincoln, 68588, 402-472-3471, Roy Spaulding, Principal
Investigator (June 1, 1982).

Environmental Assessment, Monitoring and Remediation of Uranium

Mining: An Independent Reflection on the Role of Community and Advocacy Groups,

Mudd, GM (2008) In "Low environmental impact uranium mining and remediation: 25
years of multinational experience through UMREG", IAEA Monograph, p 10 (Accepted

for Publication, release due late 2008).

List of CBR Violations, Spills and Leaks, prepared by Shane Robinson on
behalf of Western Nebraska Resources Council, as of July 28, 2008




Nebraska Department of Environmental Equality v. Crow Butte

Resources, Inc., Complaint and Consent Decree, District Court of Lancaster County, NE
(May 23, 2008) '
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3. Incorporation of Publicly Filed Documents by Reference to ADAMS

Consolidated Response to the NRC & Applicant
o re Contention E & Subpart G

Attachments & the May 23 Brief on Contention E/Subpart G
o 1984 Elliot Analysis

1988 Dec. State Briefing Notes

1989 GJEL Steen Ltr

1989 McGuire Ltr

1989 NE Atty Gen Ltr to Dec.

1989 NE Atty Gen Press Release

1989 Petersen Ltr

1989-Aug-11 Ltr to NE Atty Gen

1989-July-22 Ltr to NE Atty Gen

1990 McGuire Ltr

1990 -Jan-29 NE Atty Gen Ltr to Dec.

1991 WNRC Interrogatories

1996-Oct-14, Cameco history
1998-apr-17, camceo
2008-Mar, Cameco 2007 Annual Info Form

o Cameco Prospectus
Answer to Staff’s Notice of Appeal & Opp. To Interlocutory Review
Answer to Applicant’s

o Notice of Appeal & Opp. To Interlocutory Review
April 29", Memo and Order
Reply in support of Motion to File a brief amicus curiae

- o Center for Water Advocacy, RtE, and Robert Lippman

Response to NRC Brief regarding treaties, etc.
Response to Applicant’s Brief regarding treaties, etc.
Affidavit of Winona LaDuke
Affidavit of Rita Long Visitor Holy Dance
Notice of Appearance and Leave to File Brief Amicus Curiae

o Center for Water Advocacy, RtE, and Robert Lippman
Affidavit of Beatrice Long Visitor Holy Dance
OST’s Brief of Amicus Curiae
Memo of Law regarding Indigenous Rights, Treaties and Indian Law
Affidavit of Mona Ann Polacca
Affidavit of Flordemayo
Affidavit of Harvey Whitewoman

O 00O 00O 00000000 O0O0

ML081760301

MLO081570141

1993-June-06 DOE Order 5634.3 06141993 re Foreign Control

MLO081490597
MLO081490596

ML0&1200636

ML080800086

ML080720327
ML080720326
ML080700706
ML080660092
MLO080590472

ML080660093
ML080660206
ML080640548
ML080660091
ML080660094
ML080660097



Combined Reply to NRC & Applicant’s Responses to Exhibits A & B ML080570595
Supplemental Affidavits of Dr. Francis E. Anders and Beth Ranger ML080370544
Supplemental Affidavit of Janet Mize MLO080370540
Affidavits of David Alan House, Sandy Sauser, & Lester “Bo” J. Davis ML080240299
Corrected Reference Petition (w/ copy of original) ML080220348
Reply to NRC Response to Petition of Owe Aku & Debra White Plume ML080070051
Reply to Applicant’s Response MLO080080290 .
Affidavits in Support of Slim Buttes Agri. Dev. Corp. & WRNC ML080080289
o By Joseph R. American Horse, Sr., Thomas K. Cook, Francis E. Anders,
Bruce Mclntosh, Janet Mize, and Beth Ranger
Reply to CBR Response to Petitioner Owe Aku & Debra White Plume ML080070050
o Reply to NRC Staff Response, - . ML080080390
o Submitted by T. K. Cook, SBADC & WRNC : ,
o Intervenor Exhibit B, Tech. Review of Aquifer Exemption Petition ML081090240
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. Torrell, L., et. al., The Market Value of Water in the Ogallala Aquifer, 66 Land
Economics 2d 163 (1990) ADAMS ML080080390.

Revised Lithostratiagraphy of Late Paleogene and Neogene Strata of the High
Plains Aquifer in Western Nebraska, USA, LaGarry & LaGarry (Geological Society of
America 2007), Exhibit D to Amicus Curiae Brief of Center for Water Advocacy (CWA),
Rock the Earth and Mr. Robert Lippman (“CWA/RtE Amicus”), ADAMS
ML080590472.

Human-Induced Changes in the Hydrology of the Western United States, Barnett,
Pierce, Hidalgo et al., Sciencexpress 10.1126/science.1152538, January 31, 2008,

www.sciencexpress.org, Exhibit C to CWA/RtE Amicus, ADAMS ML080590472.

Uranium ISL Ground-Water Data frpm Written Testimony of William P, Staub,
Ph.D (January 9, 1999), Exhibit A to CWA/Rte Amicus, ADAMS ML080590472. '

4. Publicly Available References

Dr. Mararu Emoto & David A. Thayne, The Messages in Water (Beyond Words
Publishing 2004).

Climactic and Hydrologic Trends in the Western U.S.: A Review of Recent Peer-
Reviewed Research, Udall, WWA and Bates (Intermountain West Climate Summary,

January 2007).

Climate Change 2007: Synthesis Report, An Assessment of the Intergovernmental
Panel on Climate Change, adopted section by section at IPCC Plenary XXVII (Valencia,
Spain, 12-17 November 2007), represents the formally agreed statement of the IPCC




concerning key findings and uncertainties contained in the Working Group contributions
to the Fourth Assessment Report.

Climate Change, Water Quality and the Future: Lessons from the Western Water

Assessment, Western Coalition of Arid States, February 23, 2006, wwa.colorado.edu.

Ionizing Radiation from Nuclear Power and Weapons and its Impacts on Animals,
Diane D’ Arrigo, Radioactive Waste Project Director, Nuclear Information and Resource

Service, June 2004,

Fort Laramie Treaty of 1851

Fort Laramie Treaty of 1868

UN Declaration on the Rights of the World’s Indigenous Peoples (“Declarétion”),
Article 32 (General Assembly Resolution A/61/L.67 of 7 September 2007.

International Covenant on Civil and Political Rights (ICCPR), adopted by General
Assembly Resolution 2200A (XXI), December 16, 1966, entered into force March 23,
1976 in accordance with Article 49 thereof; ratified by US Senate, 102™ Cong. 2nd Sess.,
‘Exec. Rept. 102-23 (March 24, 1992); http://www2.ohchr.org/english/law/cepr.htm.

American Indian Religious Freedom Act (AIRFA), 42 U.S.C. 1996.

Religious Freedom Restoration Act (RFRA), 42 USC Section 2000bb, et seq.; 42 |
USC Section 2000bb-1.2

Native American Graves Protection and Repatriation Act (NAGPRA), 25 USC
Sections 3001-3013.

“Government-to-Government Relations with Native American Tribal
Governments”, 59 Fed. Reg. 22951, 1994 WL 16189198 (April 24, 1994)

Executive Order No. 13175, Consultation and Coordination With Indian Tribal
Governments, 65 FR 67249, 2000 WL 1675460 (Pres.Exec.Order Nov 06, 2000)

M.C. Woods, Indian Land and the Promise of Native Sovereignty: The Trust
Doctrine Revisited, Utah L. Rev. 1471 (1994,

2 As this matter is before a federal administrative court, concerning a federal licensing process, it is not
relevant that RFRA was found to be unconstitutional as applied to state and local governments because it
was an unlawful assertion of federal authority under Section 5 of the 14" Amendment of the Constitution.
See City of Boerne v, Flores, 521 U.S. 507 (1997), however Congress has attempted to close the gap with
the adoption of the Religious Land Use and Institutionalized Persons Act of 2000 (“RLUIPA”). 42 U.S.C.
§ 2000cc et seq.



James R. Walker, Lakota Belief and Ritual, University of Nebraska Press, R.
DeMallie and E. Jahner, Ed. (1991)

Intervention Requested

Intervention is requested in addition to a request for a hearing. If the petition for leave to
intervene as a matter of right is denied, then this request includes a request to be allowed

discretionary intervention under Section 2.309(d).

Request for Subpart G Hearing Procedures

Pursuant to Section 2.310(d), each Requestor/Petitioner further requests that Subpart G
Hearing Procedures be applied under Section 2.700 et seq. because these contentions
necessitate resolution of issues of material fact relating to the occurrence of past events,

i.e., whether CBR disputes any of the Relevant Facts and/or Positions stated herein.

_ Description of Each Requestor/Petitioner’

A. Individuals

Beatrice Long Visitor Holy Dance(I)(T): Slim Buttes, Pine Ridge
Indian Reservation. Beatrice Long Visitor Holy Dance is a great grandmother, matriarch,
Lakota spiritual leader and one of the International Council of Thirteen Indigenous

Grandmothers (www.grandmotherscouncil.org). She is an enrolled member of the Oglala

Lakota Nation. She lives near the White River which flows through her family land. She
requires pristine water for her ceremonies, including the inipi, or “sweat lodge”. She uses

water to make traditional medicines. She uses water on her family gardens and she eats

> The address and phone number of each requestor/petitioner is set forth on his or her
Affidavit, filed with this Petition, and incorporated herein by this reference as if fully set
forth at length herein.



food from those gardens. She believes water, mni, is very sacred and deserves the highest

respect and care.

Joe American Horse, Sr.(I)(T): Oglala, Pine Ridge Indian Reservation.

Joe American Horse, Sr., is the grandson of Chief American Horse, who was a headman,
military leader and signatory to the Fort Laramie Treaty of 1868. Joe American Horse is
a former two-term President of the Oglala Sioux Tribe, currently serves as an Associate
Justice of the Oglala FSioux Tribe Supreme Court and is commonly known as Chief Joe
Amerfcan Horse. Joe American Horse, Sr. has participated in sacred ceremonies
throughout his life includihg the Hanblechia (Vision Quest), which he has performed at
Crow Butte several times starting about 12 years ago. Joe American.Horse, Sr., also
participates for at least 20 continuous years in the inipi, or “Sweat lodge” ceremony at
Slim Buttes, Pine Ridge Indian Reservation. Slim Buttes is located along the White

River and the wells at Slim Buttes draw water from-the Arikaree aquifer.

Debra White Plume(I)(T): Manderson, Pine Ridge Indian Reservation.

Debra White Plume is a great grandmother who has raised her ‘family on her Tiospaye

| (extended family) land along the banks of Wounded Knee Creek. She is an enrolled
member of the Oglala Sioux Tribe and descended from Chief Red Cloud on her father’s
side and Northern Cheyenne on her mother’s side. Shgfeels responsible as a mother,
grandmo_ther and great gfandmother of gevnerations to make a good home and ﬂ
environment and to preserve and hand down the Lakota way of life for her generations.
Debra White Plume and her family drink water from a private well in the Arikaree

aquifer, raise buffalo and horses and depend on groundwater from their land to be pristine



so it can be used for medicine, sustenance and traditional ceremonies. Debra White
Plume was found to have standing and admissible contentions in the Expansion

Proceeding. See, LBP-08-06.

Loretta Afraid of Bear Cook(I)(T): Slim Buttes, Pine Ridge Indian

Reservation and Chadron, Nebraska. Loretta Afraid of Bear Cook is a “Lakota Cul‘.cure

" Bearer,” and is a daughter of Beatrice Long Visitor Holy D_ance and is an enrolled |
member of the Oglél'c_l Sioux Tribe. Loretta Afraid of Bear Cook was born and raised at
Slim Bﬁttes, played and bathed fn the White River as a child, and with her children when
she bécame a mother. After living at Slim Buttes for about a year, Loretta’s daughter
Sakakohe developed a chronic skin irritation that was diagnosed in 1983 as being an
allergic reaction to unknown contaminants in the groundwater and river water. Shortly
after that, the Afraid of Bear Cook family moved away from their family land to
Chadron, Nébraska and soon after Sakakohe’s skin condition abated. To this day,
Sakakohe remains sensitive, bruises and welts easily and remains on medications to deal

with her environmental illness.

Thomas Kanatakeniate Cook(I): Slim Buttes, Pine Ridge Indian

Reservation and Chadron, Nebraska. Thomas Kanatakeniate Cook is an enrolled member |
of the St. Regis Mohawak Traibe, Akwesasne, New York. He has been on Pine Ridge
Reservation for 35 years>and married to Loretta Afraid of Bear Cook for 32 years. Mr.
Cook own real estate both at Slim Buttes and at Chadron. Mr. Cook is employed as a

field coordinator for Running Strong for American Indian Youth, serves as preéident of
the Chadron Nat?ve American Center and has been a duly appointed member of the

Nebraska Commission on Indian Affairs since 1999. During the 8 years that Mr. Cook

)
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and his family lived at Slim Buttes, they used a 30 foot groundwater well in the Arikaree
and used the water from the White River on a dqily basis. Mr. Cook and his family also
ate fish from the White River and irrigated their family garden with water from the White
River and the well and ate food from the gardens. Since 1980, the White River has run
completely dry in o'nly two years — 2007 and 2008. Mr. Cook has participated and led

- sacred Lakota ceremonies including the inipi twice a week throughout the yeaf since
2004. Before that, for more than 20 years before his death, my father-in-law Ernest
Afraid of Bear, Sr. led the inipi at Slim Buttes on a weekly basis. Mr. Cook also works
with Slim Buttés Agricultural Development Corp. and Running Strong for American
Indian Youth for 23 years to'stimulate self-sufficiency through developing family and
community vegetable gardens. This year that work resulted in 244 family gardens across
Pine Ridge Indian Reservation and, in addition, Running Strong has drilled almost 4OOY
water wells at Pine Ridge for use to irrigate family gardens. Such water wells draw wéter
from the Arikaree. This work would be undermined to the extent that t%lere is any
contamination of the water supply, surface waters, or land that would make the wells
toxic and the gardeps unproductive or that would make the food from the gardens

unhealthy.

7/

Dayton O. Hyde: Hot Springs, South Dakota. Dayton O. Hyde is a

cowboy author, World War II combat veteran and founder of the Black Hills Wild Horse
Sanctuary which is home to America’s largest wild horse herd with over 500 wild horses
including American Spanish Mustangs, Sulphur and Kiger Mustangs, herds from State

/

Governments, Bureau of Land Management, and the US Forest Service. Dayton O.

Hyde’s personal website is: www.daytonohyde.com and the Black Hills Wild Horse
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Sanctuary website is www.wildmustangs.com. As someone who has personally served
the US national interest, and Sfaked his life on securing the éommon defense and security

- of the American people, Dayton.Hyde is concerned thét atomic enérgy and uranium not
be controlled by foreign pérsons who have no loyalty to the United States or its people.
He does not believe that foreign persons can be trusted to act in the best interests of the
United States and its people or to comply with United States laws and regulations or to
protect the water and environment of the éommunities that are near the Mine. Asa
steward of the wild horses, Dayton is concerﬁed that bioaccumulation of radionuclides in
the food chain may harm the animals in the area including the wild horses at the

Sancﬁlary.

Bruce McIntosh: Chadron, Nebraska. My Grandfather owned and
operated the finest Mercantile in the region, in Crawford, during the 1890’s. My great,
great Aunt was married to the first mayor of Crawford. Having this long family history
and deep roots' in the area has provided a keen senseifo‘r the surrounding envirdnmenft. I
worked with the University of Nebraska conducting paleontological fieldwork within the
badlands of Fort Robinsoﬁ, NE and I have been a @est lecturer at American University
in D.C. almost annually, for the science curriculum. I am on the NE USDA WHIP
Subcommittee & USDA EQIP Subcommittees. Currently, I aﬁ ‘coordinating research on
aspen within NE. It is during the sample collecting of data for DNA analysis that I have
observed the hydrologic loss of surface flow within the lower reaches of Pine Ridge

streams.

B.. Organizations

Afraid of Bear/Cook Tiwahe, by Thomas Kanatakeniate Cook(I)(T):

il
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The Afraid of Bear/Cook family, or Tiwahe, constitutes the organization of the married
couple Tho\mﬁs Kanatakeniate Cook and Loretta Afraid of Bear Cook, Loretta’s mother,
Beatrice Long Visitor Holy Dance, and their children, including Sakakohe Afraid of Bear
Cook who suffers from an environmental illness related to contamination of the water at
Slim Buttes. The T iwahe; or family, .has beep forced to live away from their family lands

which impairs their ability to live traditionally as a family on their family land. The
Tiwahe has also suffered harm from environmental pollution of the groundwater from the
Arikaree, surface waters and the Whité River. Mr. Cook also asserts all indigenous and |

treaty rights held by the members of his Tiwahe.

American Horse Tiospave, by Joe American Horse, Sr.(IN(T): The

American Horse Tiospaye, (extended family), constitutes the organization of the related
families, or Tiwahe, to Joe American Horse, Sr. and his brothers. The Tiospaye has been
forced to suffer contamination of groundwafer and surface water in and around Pine
Ridge Indian Reservatin. Joe American Horse, Sr., asserts all iﬁdigenous and treaty

rights held by the members of his Tiospaye.

Owe Aku, Bring Back the Way, by Debra White Plume(I)(T): Owe

Aku is a nongovernmental organization dedicated to the preservation of the Lakota Way
of Life, including our territories and environment. Debra White Plume is a Director of
Owe Aku. Owe Aku was found to have standing and admissible contentions in the
 Expansion Proceeding. See, LBP-08-06. Owe Aku works to préserve 1951 and 1868 Ft.
Laramie Treaty Territory and our énvironmeﬂt as part of Creation and are concerned with
the Cameco uranium mining and milling activities and planned activities for the area near

Crawford Nebraska that is only 30 miles for our nearest border. Owe Aku endorses the

13



~ Declaration on the Rights of Indigenous Peoples passed by the United Nations and
actually participated in the drafting at Geneva Switzerland. Our people were not

- consulted on the Canadian company infiltration to our treaty territory to extract minerals
and metals andv impacts-on our people and our water source. This is a violation of the
Declaration. This is é yiolation of our Human Rights. Owe Aku endorses the Sioux
Nation Treaty Council Position Statement being forever opposed to uranium mining and
Crow Butte Resources mining in our treaty territory. Owe Aku is concerned with the
health and future health of our people. Our people have high cancer and diabetes which
we believe may be impacted by high rads and arsenic in our water.

Western Nebraska Resources Council, by Bruce MclIntosh,
Vice-Chairman: Western Nebraska Resources Council

(“WNRC”), is a Nebraska nonprofit which was formed in 1983 to protect the natural
resources of Western Nebraska with a focus on groundwater contamination from uranium
mining. WNRC was found to have standing and édmissible conteﬁtions in the
Expansion Proceeding. See, LBP-08-06. WNRC member Dr. Francis Anders lives very \
close to the Mine operations and has experienced direct impacts oh his water, including
the changing of the color of his water in relation to the schedule of drilling by the Mine

nearby.

Relevant Facts and Positions:

The Indigenous and Oglala Petitioners contend that pursuant to federal Indian law,

including the trust responsibility and the Winters Doctrine, the 1851 and 1868 Ft.

Laramie Treaties, the UN Declaration of Indigenous Rights, the IPCCR, Executive

Orders, the NEPA, the NHPA, the AEA, and the AIRFA, RFRA, NAGPRA, they have

14



steinding and admissible contentions regarding the potential impact of the renewal
proposed by Applicant. Petitioners further respectfully submit that pursuant to federal |
indian law, the 1851 and 1868 Ft. Laramie Treaties, Executive Orders, the UN
Dcclaratii)n of Indigenous Righté, the NEPA, the NHPA, the AEA, the AIRFA, RFRA,

NAGPRA, Applicant has failed to take reasonable steps to ensure meaningful

consultation with the Lakota elders, or the Oglala Sioux Tribe.

The expert opinions, criticisms, comments and recommendations set forth in the
Abitz Opinion, the LaGarry Opinion, the JR Engineering Opinion and the Robinson
Opinion are hereby ini:or_porated herein by this reference.

Petitioner requests an Oral Hearing, Discovery and Expert‘Testimony concerning
the following relevant facts and positions, which include the facts, opinions, criticisms,
and positions expressed in the Abitz Opinion, the LaGarry Opinion, the JR Engineering
Opinion, and the Robinson Opinion, each of which is incorporated herein by reference

(collectively, the “Relevant Facts”):

(1) LRA is incomplete, missing page 3-22 and omits all data on such missing
page, is lacking reference to recent research, fails to correlate monitoring results with
~ known mining activities, and fails to comply with Section 40.9 which requires full and

complete disclosure of all material facts.

| 2 CBR is owned by Cameco, Inc., a Canadian corporation which purports to
be the largest Uranium producer in the World with operations in Canada, the US and

Kazakhstan. See www.cameco.com. Cameco acquired just under 1/3 control of CBR in
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1995/1996 in a concealed transaction, acquired 90% control of CBR inn 1998 at which
time it disclosed its ownership in CBR and acquired 100% control of CBR in 2000.

2) CBR currently is using up to 9,000 gallons per minute, which equals 4.7
billion gallons per year at its current operation and wants to use up another 4,500 gallons
per minute, equal to 2.4 billion gallons per year for its operations.

o 3) Foreign owned CBR is using up and contaminating vital water supplies in
a time of drought for its profit to the detriment of the people, wildlife and land in
Crawford, NE, surrounding areas including Chadron, NE, and Pine Ridge Indian
Reservation and other users nf the High Plains aquifer in Colorado, Kansas, New Mexico,
Oklahoma, South Dakota, Texas and Wyoming. Most of such persons are unaware of

CBR’s operations or Application.

“4) Foreign owned CBR has been reckless and has allowed numerous spills

and violations to occur. _See, List of CBR Violations, Spills Etc., attached. These spills

include.

(5) | Tt is believed there is a slow-moving radioactive plume of contaminated
water moving through the related aquifers. CBR’.s Application states that contaminants
may enter the human body through water and through ingestion of meat of livestock
and/or fish or wild game exposed to the contamination. Contaminants include Radon-

222, Thorium, Uranium and inorganic Arsenic.
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(6) It is believed that leaks of radioactive arsenié laden fluid into the Brule
aquifer from prior “Excursions” from CBR’s operations have slowly mixed with the High
Plains aquifer and/or the Arikaree aquifer due to connectivity between the Brule aquifer
and High Plains aquifer and Arikaree aquifer which runs under Pine Ridge Indian

Reservation. The High Plains aquifer is depleting at a rate in excess of its recharge rate.

@) It is believed there is a relationship between the ninety-eight (98) closed
wkells on the Western side of Pine Ridge Indian Resefvation and certain incidences of
cancer, kidney disease, birth defects, miscarriages and infant brain seizures on the
Reservation which is downwind and downstream of CBR’S existing ISL mining
operation. Under the doctrine of Res Ipsa Loquitbr, the burden of proof shifts to CBR to
show that its operations have no causal connection to the contamination of the Pine Ridge

water wells or the diseases of the people who drank and bathed in that water.

(8  The impacts of the mining to the health and environment of people and
wildlife relying'on the High Plains aquifer and the Arikaree aquifer should be evaluated
as part of the Application.

C) | International human rights standards indicate that Indigenous péoples’
whose lands are affected by development projects have the right to “free, prior and
informed consent.” In the Declqration ;m the Rights‘of the World’s Indigenous Peoples

(“Declaration”), Article 32, q 1, “Indigenous peoples have the right to determine and
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develop priorities and strategies for the development or use of their lands or territories
and other resources,” and ¥ 2, “States shall consult arrd cooperate in goed faith with the
indigenous peoples concerned through their own representative institutions in order to
obtain their free and informed consent prior to the approval of any project affecting their
lands or territories and other reseurces, particularly in connection with the deYelopment,
utilization or exploitation of mineral, Water or other resources,” and ¥ 3, “States shall
provide effective mechanisms for just and fair redress for any such acrivities, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social,
cultural or spiritual impact.” (See General Assembly Resolution A/61/L.67 of 7
September 2007.) To dete, no opporfunity has been provided under this applicable
provision of the Declaration for members of the Oglala (Lakota) Sioux Tribe, its
members or representative institutions to analyze CBR’s License Renewal or its affect on
lands, territories and resources. A favorable decision permitting intervention would
provide this opportunity. This is also a violation of the International Cevenanr on Civil
and Politreal Rights (ICCPR), Treaty Rights of Consultation and applicable Executive

Orders.

(10) CBR’s 2.0-2.25 mile radius is inadequate; rather the entire 80km radius
should be used to evaluate the impacts of the mining to the health and environment of
people and wildlife who are admittedly downwind and/or downstream of CBR’s current

and proposed operations.

(11)  Yellowcake Uranium products from the CBR operation is exported to
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processing facilities in Canada almost entirely for foreign use. After conversion and
enrichment by CBR’s parent company, Cameco, the nuclear fuel is used by Camego’s
affiliate Bruce Power for its nuclear power‘plants or sold to the highest bidder free of US
restrictions. This makes Crawford, Nebraska the equivalent of a “raw materials colony”

of the Canadians.

(12)  There is no assurance that Yellowcake Uranium products from the CBR
operation will not be used for nuclear weapons of a foreign country or terrorists despite

the fact that Canada is a signatory to the Non-Proliferation Treaty.

(13)  Although CBR’s Application discusses economic benefits in the
immediate vicinity of its facilities (i.e., Crawford, NE), CBR acknowledges that residents
and wildlife in at least an 80 Km radius, including Chadron, NE, Hot Springs, SD, and
Pine Ridge Indian Reservation and that none of such areas receive any economic benefit
from CBR’s activities.

(14)  There are at least 26 Nebraska towns that have illegally high levels of
Uranium in their water supplies. Recently, the Nebraska Indian Affairs Commission
passed a resolution calling for a public hearing on CBR’s Application.‘ See “Uranium

Levels Too High in 26 Nebraska Towns” by Tracy Overstreet, The Independent.com

(December 18, 2005).

(15) CBR’s Application mentions a prehistoric Indian camp found in the area
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proposed for the North Trend expansion. CBR is not qualified to make judgments about
the significance of the Indian camp as an archaeological find or significance to the Oglala
Sioux people. Oglalé Sioux elders should be consulted concerning such prehistoric
Indian camp. Further, the planned ground disturbances will disturb ancient archeological

sites that may be covered by other federal law.
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Discussion of Contentions By Category*

L. Environmental — primarily concerns issues relating to matters discussed or-
referenced in the Environmental Report for the proposed action.

Contention A: CBR's License Application does not accurately describe the
environment affected by its proposed mining operations or the extent of its impact on the
environment as a result of its use and potential contamination of water resources, through
mixing of contaminated groundwater in the mined aquifer with water in surrounding
aqulfers and drainage of contammated water into the White River.

Contention B: CBR's proposed mining operations will use and contaminate
water resources, resulting in harm to public health and safety, through mixing of
contaminated groundwater in the mined aquifer with water in surrounding aquifers and
drainage of contaminated water into the White River.

The LRA fails to disclose results of baseline preoperational sampling:

2.7.1 Surface Water

The License Area is located within the watershed of Squaw Creek and
English Creek, which are small tributaries to the major regional water course,
the White River. As a part of the preoperational environmental study, flow
measurements and water quality samples were taken from Squaw Creek in
the vicinity of the study area.

4 The FRN requires each requestor/petitioner in this renewal proceeding (the “Renewal

Proceeding™) to group his, her or its contentions into the following broad categories:

*  Technical — primarily concerns issues relating to matters dlscussed or referenced in the Safety
Evaluation Report for the proposed action.

* Environmental — primarily concerns issues relating to matters discussed or referenced in the
Environmental Report for the proposed action.

*  Miscellaneous — does not fall into one of the categories outlined above.

*  Other ~ If a contention raises issues that cannot be classified as primarily falling into one of these
categories, the requester/petitioner must set forth the contention and supporting bases, in full,
" separately for each category into which the requester/petitioner asserts the contention belongs with
a separate designation for that category.

Id. at 30427.
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The LRA fails to compare existing data with pre-operational levels. See, Baseline

Hydrogeochemical Investigation in a Part of Northwest Nebraska, A Report Prepared for

the Nebraska Department of Environmental Control (“the 1982 Baseline”). The 1982

Baseline states:

“No samples from the Arikaree, Brule or upper Chadron units had
radium levels above 0.5 pCi/l. Only in the basal Chadron did radium
amounts exceed the maximum contaminant level (MCL) of 5

pCi/l....Arsenic levels exceeded the MCL of 50 ppb in only one well
water....Surface water quality appeared directly related to seepage from

“nearby units. Highest pathfinder element levels and uranium
concentrations were in streams cutting the White River Group.” Id. at ii.

%k kk

“Although there is some difference in the rock descriptions, the
Upper Chadron and Brule have similar geologic characteristics. In those
wells which do not reach the Lower Chadron, particularly north of
Crawford, it is difficult to determine a Brule-Chadron distinction. As
would be expected from Figure A-3(1), most of the wells in the western
and southern portions of the project area are completed in the Arikaree.
Sufficient quantities can be obtained for household and stock wells in
most areas so that deep drilling to the older units is not justified.. ..

The thickness and groundwater reservoir characteristics of the
Quaternary rocks are highly variable.” As was discussed, this
hydrogeologic unit in the northeast corner of the project ara is strongly
influenced by the underlying Pierre Shale. Along the major streams, the
Quaternary Alluvium is hydrogeologically connected to the surface flow.
In areas where near-surface fractures occur in the bedrock, hydrologic
interchange between the Quaternary and older units can be rapid.

It should be noted that although a large number of wells are present
in the project area, reliable geologic interpretation. Any project
development, however, can more closely document these geologic-
hydrologic relationships. Id. at 17.

% kK

...In very shallow wells (a few tens of feet), significant amounts of
the water utilized may be contained in the thin Quaternary sediments
overlying the designated hydrogeologic unit. This situation is particularly

3
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true for those wells noted as completed in the Pierre Shale (Kp).
However, the mineralogical characteristics of the older rocks can have a
significant influence on the chemistry of the related groundwater. IN
some cases a low confidence level was expressed in interpreting the
hydrogeologic unit. This was a direct result of the geologic complexity
and the lack of test hole data within the investigated area. Sixty-eight
percent of the wells tap the Arikaree Group, 16% tap the Brule, 10% tap
the Chadron and 6% tap the Pierre. Id. at 18.

%ok ok

In general, wells near Crawford and within T31N, R51W produce
from the Tertiary Brule and/or Tertiary Cbhadron formations.

Within T31N, R51W the principal water-bearing formation for
domestic use is the Brule. Sand lenses and filled fracture channels provide
low to moderate yielding strata for wells within the Brule. Many wells in
the Tertiary Chadron near and east of Crawford are artesian. These wells
are producing from sands of the lower Chadron.

By far the most wells within the investigated area are used for
water stock. Many of the domestic wells were also used to water stock,
trees and lawns. In such cases a priority was given to the well’s use as a
sole source of potable water for the household. IN addition several stock
wells also were used for small-scale irrigation. In such cases priority was
given to their use for stock. Although Crawford derives its water from the
White River, public supply wells serve schools and campgrounds. Id. at
38.

* koK

In general the observed trends in chemical character of the streams
appear to be closely associated with the formation they dissect. Upper
Ash Creek, Soldier Creek and White River have chemical characteristics
similar to the groundwater in the Arikaree and undoubtedly receive most
of their base flow from this formation. The sampling locations for Lower .
Squaw, White Clay and English Creeks are in the Brule formation and the
water has chemical characteristics of that formation. The sample from
middle Squaw Creek has characteristics similar to the upper Squaw Creek
sample and probably receives its major contribution from upgradient
Arikaree seep. Sample ST-2 form Lower Ash Creek would appear to
have a significant contribution from the Brule formation; however, this
portion of the stream may also be receiving seepage water from the Pierre
formation. The chemical characteristics of groundwater in the Pierre
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formation were not well documented in this study due to the sparcity of
wells sampled form this formation.

Chemical characteristics of the springs indicate that sample 649 is
reciving water from the Chadron formation and Spring SP-4 probably
originates in the Brule. The remaining springs have chemical
characteristics similar to those of the Arikaree formation. Id. at 46.

ok ok

- The artesian flow from flowing groundwater in the deeper basal
Chadron demonstrated higher average temperatures conductivities and pH
values than groundwater from wells producing in younger strata.... Id. at
48.

seokk

Selenium levels were very low in all analyzed groundwater
amples

Arsenic levels were quite variable but showed a generalized
increase in older oxidizing formation waters. This is demonstrated ina -
trend towards higher average As concentrations in lower Brule and upper
Chadron formation waters than in either the Brule or Arikaree
waters. ... Therefore, in slightly oxidizing environments such as those
reported in the upper Chadron and lower Brule wehre there are
occurrences of relatively high arsenic levels in the sediments, the
groundwater could become enriched in As.

Arsenic levels exceeded the maximum contaminant level (MCL) of
50 ppb in only one well. Thus in terms of the water quality, arsenic is not
of particular concern in the groundwater of the investigated area.

Molybdenum is often associated with reduced uranium ores as
molybdenum sulfide. Similarly to arsenic the highest concentrations are
expected in oxidized and moderately reduced waters. Molybdenum is
slightly more stable than uranium in reducing groundwater and therefore
molybdenum ore tends to be concentrated slightly downgradlent from
uranium bodies. Id. at 52 (emphasis added.)

sokok

Spring and stream levels of the pathfinder elements generally were
low. Slightly elevated As and Mo appeared in #649 which is believed to

A
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be a spring originating in the Chadron formation. Highest concentrations
of pathfinder elements result from a relatively high component of White
River Group seepage in the base flow of the creeks.

Neither molybdenum nor vanadium has maximum concentration
level (MCL) values, and therefore it is not a water quality concern at ppb
levels. Id. at 55.

%k k

Uranium U-238 and Radium-226 are the two most mobile
elements in the uranium natural decay series. Their mobility in
groundwater combined with their relatively long half-lives allows them to
be transported considerable distances from their points of origin. This
potential for transport is depending on the geochemical nature of the rocks
and the rates of groundwater flow. It is essential to know the premining
soluble levels of these nuclides if a future assessment of the impact of the
mining activity is to occur. This is especially appropro for in situ leach
mining where the uranium is remobilized by various lixiviants and
restoration of the formation water is necessary. In some instances,
significant increases in U-238 and Ra-226 levels above background have
been reported in post restoration groundwaters (Thompson, 1980). Id. at
56. ' '

%ok k

Now, in 2007, there are elevated concentrations of Uranium at English' Creek

and Squaw Creek:

.... locations. Samples obtained in 1998 before mining operations began
in this area showed similar elevated uranium concentrations. . The
sample locations are in a wetland area in the upper course of English
Creek and downstream impoundments. The area has a large amount of
organic matter and low water flows as compared with the other surface
water sampling locations for the project. CBR believes that the upper
courses of English Creek are an area with reducing conditions that favor
deposition of radionuclides. Due to the drought conditions in this
area, the streams and wetland areas have been dry. Appendix H
contains a trend graph for English Creek sediment sample points since
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1998 that shows the elevated uranium concentrations noted in past
sediment samples along with a trend graph for Squaw Creek showing
the elevated uranium concentrations upstream from the current
operation.

Semiannual Radiological Effluent and Environmental Monitoring Rgport for First and
Second Quarters 2007 for Crow Butte Resources. Inc., (at ML080710479), Section 3.3 at

page 5.

Contention C: Failure of CBR to consider Climate Charige. “See, references
above concerning Climate Change. LRA fails to analyse'Ciimate Change in the

- i

following sections:

253

Tornadoes aré rare. In the USNRC, "Draft Generic Environmental Impact
Statement on Uranium Milling", (USNRC 1979) the authors calculated a mean
annual frequency of 0.6 for tornadoes in intensity Category I at Rapid City.
The annual probability of occurrence at this location is 4.8 x 10-4. A tornado

" in intensity Category I has a rotational speed of 134 meters per second (m/s)
and a translational speed of 26 mis.

CBR is using old data and such data concerning the weather and tornados needs to

be updated in light of known factors related to Climate Change.

Contention D: Changing the geo-chemistry of the water is equivalent to
adulteration of of the water. It takes many generations for the adulterated water to
recover so that it can once again be used for traditional medicines and ceremonies, and
before it can bev healthy again for drinking and irrigation. .This causes environmental and

cultural impacts, lack of environmental justice, depletion of the aquifer at a time of
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drought, and economic detriments to property owners as a result of the lowering of the

water table.

The Affidavits of Beatrice Long Visitor Holy Dance, Loretta Afraid of Bear
Cook, Joe American Horse, Sr., Thomas Kanatakeniate Cook, and many others describe

the spiritual nature of the water, mni. The same has been noted by western scientific

observers such as Dr. Masaru Emoto, in The Messages in Water, Dr. Emoto writes:

Understanding the fact that we are essentially water is the key to
uncovering the mysteries of the universe If you reexamine the world
around you from this new perspective, you will start to see things as you
have never seen them before. Id. at 1.

"Water is not just another substance - it is the life force of majestic
" nature. It made me once again realize the mysterious ability of water to
cleanse and give life to all living. I can see that the soul, feelings, and
vibration have an effect on the formation of ice crystals, and through this I
can feel the importance of the soul and words. This information is
extremely wonderful and uniquely impressive." Id. at 38.

"The natural world is indeed well designed - everything is in
balance. And as sound is created, there is a master listener to receive the
sound: water.," Id. at 43. :

"The ability of water to dissolve other substances creates a type of
"soup of life" that supplies the oceans with the necessary nutrients that
enable life. This soup became the birthplace of all living creatures of the
earth....Indéed, water is the force that creates and gives life. Without
water, particles wouldn't mix together or circulate. Water created chaos
on the earth and it also gave birth to order - resulting in a planet
overflowing with life." Id. at55.

"Water is the mother of life, while also being the energy of life.
This is possible because of the unique characteristics of water." Id. at 56.

"The important thing is that we recover our desire to treat water
with respect. In our modern culture, we have lost our attitude of respect
for water. In ancient Greece, people paid true respect to water, and many
Greek myths are based on the protection of water. But then science
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appeared, and rejected these myths because they were not scientific.

_ Water lost its mystique and became just another substance that
technology could clean up as necessary. We sometimes say, "Purified
water is not pure." Water processed in treatment plants is not the water
that forms beautiful crystals. What water requires is not purification but
respect." Id. at 63. '

"We don't believe what we can't see, but the ice crystals show us
everything - it's no longer about whether you believe or disbelieve. Using

this method, anyone can conduct their own experiment and prove it for
themselves." 1d. at 38.

Contention E: Cost Benefits as discussed in the LVRA Fail to Include
Economic Value of Environmental Benefits. A University of Adélaide study has put an
economic value on the wetlands of the River Murray, highlighting the ramifications of
cutting off water flows in times of drought. The study has concluded that every hectare
of permanent wetland provides more than $7,000 worth of water purification each year.

http://www.adelaide.edu.au/adelaidean/issues/23221/news2324 1 . html

According to one assessment of natural ecosystems, the dollar value of wetlands
worldwide was estimated to be $14.9 trillion. (Source: Costanza et al. 1997). See also

Economic Benefits of Wetlands, EPA 843-F-06-004, Office of Water (May 2006), and

Economic Reasons for Conserving Wild Nature, Science Vol. 297 (August 9, 2002),

+

www.sciencemag.org.

8.1.2 Impacts of the No-Action Alternative

The no-action alternative would allow CBR to continue mining operatlons in the current
License Area until the USNRC formally denied the renewal of the license application. As
long as CBR submits a source material renewal application to the USNRC at least thirty
days before the expiration date of the existing license (February 28, 2008), the license
would not expire until the USNRC determined the final disposition of the renewal
application and advised CBR of its decision. If the license renewal was not approved by
the USNRUGC, restoration and reclamation activities would then become the primary
activities.

If renewal of the current source material license was not approved, all activities at the
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Crow Butte site that are not associated with groundwater restoration and

~ decommissioning would be completed, resulting in the loss of a significant portion of the
total employment at the site. At the completion of decommissioning activities, all
employment opportunities at the mine would be terminated.

In addition to the loss of significant employment opportunities in Crawford and Dawes
Counties, the premature closing of the Crow Butte Project before commercially viable
resources had been recovered would adversely affect the economic base of Dawes
County. As discussed in further detail in Section 7.10 and shown in Table 8.1-1, the

. Crow Butte Project currently provides a significant economic impact to the local Dawes
County economy.

** Failure to disclose number of years it would take to complete restoration and reclamation and
decommissioning — I think at least 10-20 years — so these jobs are safe until at least then —

A decision to not renew SUA-1534 for mining in the Crow Butte License Area would
leave a large resource unavailable for energy production supplies. In 2006, total domestic
U.S. uranium production was approximately 4 million pounds U30 s, of which more than
700,000 pounds (or approximately 18 percent) were produced at the Crow Butte Project.
During the same year, domestic U.S. uranium consumption was approximately 67 million
pounds Of U30 8 with approximately 16 percent supplied by domestic producers (EIA
2007). The Crow Butte Project represents an important source of domestic uranium
supplies that are essential in providing a continuing source of fuel to power generation
facilities. The current limited supplies of fuel for nuclear power plants may negatively
impact the renewed and growing interest in nuclear energy in the U.S. and other nations
(MIT 2007).

** NB — gives misimpression that this U is used in the US when it is in fact shipped to
Canada, processed, enriched and used by Canadian power companies like Cameco’s
affiliate Bruce Power and/or sold on the international market free of US restrictions.

Denial of this .
license renewal would also have an adverse economic impact on the individuals who
have surface leases with CBR and own the mineral rights within the License Area.

** NB - Failure to disclose that due to foreign ownership and under the NE Alien
Property Ownership Act, the leases are voidable and, therefore, of nominal value.

8.2 PROPOSED ACTION

With USNRC approval of Source Material License SUA-1534, CRB would continue to
operate the Crow Butte Project ILR operation as discussed in Section 5 of this LRA.
Amendments to the license may be sought as needed in order to recover the uranium
resources, for which CBR holds valid claims, in the most effective manner.

** NB - failure to disclose 3 Crow and Marsland and other contemplated expansions in
this LRA —
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II.

Technical — primarily concerns issues relating to matters discussed or
referenced in the Safety Evaluation Report for the proposed action.

Contention B: CBR's proposed mining operations will use and contaminate water

resources, resulting in harm to public health and safety, through mixing of contaminated
groundwater in the mined aquifer with water in surrounding aquifers and drainage of
contaminated water into the White River.

-

Contention C: Failure of CBR to consider Climate Change. See above re: \

Climate Change, which is incorporated herein by reference.

Contention D: Failure to follow statistical analysis protocols — see Abitz opinion.

Contention E;. Failure to use best available technology such as 3D computer

modeling, SCADA - see JR Engineering opinion. Failure to maintain back-up power in

case of power outages.

Contention F:  Failure to include recent research — see LaGarry opinion.

2.6 GEOLOGY SOILS AND SEISMOLOGY

This section describes the regional and local geology and seismology related
to the current License Area and CSA. In this regard, discussion of the geology
of the License Area and CSA, in particular, has been presented in previous
reports (WFC 1983; Ferret Exploration of Nebraska 1987). Information
contained in these reports include laboratory results and field data that
describe formation characteristics (mineralogy, permeability, etc.) for the
Pierre Shale, Brule Formation, Chadron Formation, and the Basal Chadron
Sandstone in the CSA. These data, in addition to new information from
exploratory drilling/logging activities within the License Area, are used to
describe the geology and seismology in this section.

Why is CBR referring to the old data and old research when there is more recent

research? Note that this criticism was raised by NDEQ in its November 8, 2007.

Contention G: Failure to analyze mine unit activities in correlation with

excursions and radiological emissions. Why did radon levels spike in 2003? Table 1.7-1
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Says that Mine Unit 9 went into production in 2003 — perhaps the AM-1, AM-2 and AM-

8 picked up on that? Section 5.8 fails to show where the Air Monitoring stations are.

1. Miscellaneous — does not fall into one of the categories outlined above.

Contention A: Reasonable consultation with Tribal Leaders regarding the
prehistoric Indian camp located in the area surrounding CBR's proposed
North Trend Expansion Project has not occurred as required under NEPA
and the National Historic Preservation Act.

Contention B:

Contention C:

Contention D:

Contention E:

Failure to Consult with Tribal Authorities
Failure to Abide Trust Responsibility

Failure to respect Winters Rights

Failure to respect Treaty Rights. Oglala Petitioners have

- asserted treaty rights concerning the Licensed Area.

2.2.2 Land and Mineral Ownership
...No Indian lands are present in the 8-km (5 mile) radius of the License

Area.

The Oglala Petitioners dispute the foregoing statement.
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Contention F: Failure to respect Hunting and Fishing Rights

Contention G: Failure to Disclose in violation of 40.9. There are several -
instances of intentional, reckless or negligent failures to disclose, including:

¢)) Concealment of Foreign Ownership, as described herein.

2) Suppression of Geologic Data — Whistleblower Letter/LaGarry, as
described herein.

(3) Failure to adequately disclose the flow of the White River towards
Pine Ridge Indian Reservation:

2.7.1.1 Location ‘ |

The License Area is located in Sections 18, 19, 20, 29, and 30 of T31N,

RS1W and Sections 11, 12, and 13 of T3 IN and R52W within the drainage

basin of the White River. The White River heads in Sioux County and flows

northeasterly across Dawes County into South Dakota.

LRA fails to state that the White River flows NE into South Dakota and then to
Pine Ridge Indian Reservation. .As a result, contaminants thaf flow into the White River

or along the White River may result in contamination downstream at Pine Ridge Indian

Reservation, which would violate hunting, treaty and Winters rights.

2.7.1.1

Squaw Creek is one of the southern tributaries of the White River. This
creek heads in the Pine Ridge southeast of the License Area. From the
headwaters, it flows northwest over range and agricultural land to the White
River. Contributions to flow come from springs in the Arikaree Formation,
snowmelt, runoff, and the shallow Brule sands. The latter may receive inflow
from the creek during periods of high flow. Due to the time-variable nature
of these water sources, discharge rates at various points along the creek may
experience wide fluctuations monthly and yearly.

Dispute: Brule sands may receive inflow from the creek during periodsi of high low
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(also Climate Related/Climate Change discussion needed), and Brule is related to Arikaree

and may contact with drinking water supplies.

Squaw Creek enters the License Area on the southeast comer, travels
through the entire length of the License Area approximately paralleling its
long axis, and exits to the north. Two branches of an unnamed tributary
enter along the southern boundary, join just north of the Mine Unit 1
wellfield, and exit the northern boundary before converging with Squaw
Creek. Figure 2.7-1 illustrates the location of the License Area with respect
to the Squaw Creek and English Creek watercourses and the locations of the
commercial evaporation ponds. '

Dispute: Squaw Creek flows across the Mining Units and if there are surface spills
(
or problems, even small excursions, they could be carried into the Squaw, into the White

River, and towards the Reservation.

2722 -

The Basal Chadron Sandstone, the aquifer which is host to the uranium
mineralization, is bounded above and below by strata which form aquicludes.
The term "aquiclude" is used to describe strata capable of transmitting only
minor amounts of fluid either vertically or horizontally. Typical values for
vertical and horizontal permeability of "aquicludes" are in the range of 104
to 10-5 darcys (Todd 1980), which is equivalent to a hydraulic conductivity
of 10-7 to 10-8 centimeters per second (cm/sec). The vertical hydraulic
conductivities of the aquicludes calculated from pumping tests conducted in
the CSA are on the order of 1011 cnv/sec (Ferret Exploration of Nebraska
1987). Laboratory analysis of cores from wells in the CSA indicates vertical
hydraulic conductivities on the order of 10-° to 10 " cm/sec (Ferret
Exploration of Nebraska 1987). Local groundwater flow within the Basal
Chadron is to the east, with a gradient of 0.0016 feet per feet (ft/ft) or 8.5
feet per mile (ft/mile).

Dispute: the LRA fails to discuss analysis of fracturing and faulting relative to

flow and conductivity discussion.

2.7.2.2

Water level data support hydrologic isolation of the Basal Chadron
Sandstone with respect to the other water-bearing intervals of interest in the.
CSA. Groundwater production rates within the Brule and Upper/Middle
Chadron sands are low to exceptionally low.

The geochemical groundwater characteristics of the Brule and Chadron
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further indicate that the two zones are not naturally interconnected.
Dispute: why does LRA refer to CSA, which is very old? Also what is support
for conclusion that the geochemical groundwater characteristics indicate that the two

zones are not connected — and what about fractures and faults?

Dispute: LRA 2.6, 2.7 fails to disclose the different geologic characteristics of the

satellite area in the North Trend area.

- 2723

Purpose & Obiectives of Aquifer Testmg

The objectives of the aquifer pumping tests are to assess the integrity of the

confining layer above the mining zone and characterize the hydrogeology of
the ore-bearing aquifer in order to comply with NDEQ and USNRC permit
requirements.

Dispute: LRA fails to disclose the test results? Fails to disclose against what

standards are they measured to assess the integrity of the confining layer.

2.8.6.4 -

Sixteen habitat types were originally identified in the License Area as
described in the 1983 report. These have remained relatively unchanged and
include; wet meadow, mixed prairie-riparian, wet meadow-riparian, deep
marsh-riparian, riverine, impoundment, deciduous streambank forest,
shelterbelts and tree plantings, ponderosa pine, mixed grass prairie, range
rehabilitation, cultivated, surface disturbance, human biotopes, cemeteries, and
roads and roadside complex (Figure 2.8-2).

Dispute: Without doing ecological monitoring what is the support to say that
“These have remained relatively unchanged” from 1983 to 2007 — despite Climate Change?

Also a failure to discuss Climate Change.
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29.6-

Three trace elements were chosen for consideration in this sampling.
Arsenic, selenium and vanadium are commonly associated with uranium ore
deposits. This is especially true in roll-front type deposits where halos of

* metal sulfides and other reduced compounds occur at the "nose" or in front
of the uranium mineralization. When leaching takes place during mining,
varying concentrations of companion compounds will be solubilized. Thus, a
surface spill of leach solution might contain small amounts of these three
elements. The leach solution will also contain uranium and radium-226. The
baseline uranium and radium-226 levels in the soil are found in Section
2.10. Samples from the License Area and the specific samples from Section
19 (Figure 2.9-6) were analyzed for arsenic and selenium and the samples
from the proposed restricted area (Figure 2.9-7) were analyzed for
vanadium.

Dispute: Failure to disclose the results of these tests? And where is comparison

between the 1982 results and recent tests?

Contention H: Failure to Update in violation of Part 40, App. A; 51.45.

There are many examples of failures to update to current information in the LRA:

2.2 USES OF ADJACENT LANDS AND WATERS

The information in this section provides relevant data concerning the
physical, ecological and social characteristics of the commercial study area
and surrounding environs for uranium in-situ mining.

This section indicates the nature and extent of present and projected land and
water use and trends in population or industrial patterns., The information in
this section was initially developed over a 9-month period in 1982 as part of
the Research and Development (R&D) License Application and updated in
1987 for the Commercial Application and in 1997 for the LRA. Preliminary
data were obtained from several sources followed by field studies to collect
on-site data to check land uses. Interviews with various state and local
officials provided additional information.

Petitioners note CBR’s failure to update the information to 2007.
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Contention I: Failure to Include Recent Research; Use of Obsolete Data
and Information in violation of AEA 182 or 184 —

Contention J: + Missing Pages — incomplete — violation of 40.9 —

Contention K: - Lack of Authority to Issue License to US Corporation
which is 100% ownéd, controlled and dominated by foreign interests; voidability of

mineral and real estate leases due to Nebraska Alien Ownership Act.

The LRA states that:

1.2 CROW BUTTE PROJECT BACKGROUND

What is now the Crow Butte Project was originally developed by Wyoming
Fuel Corporation, which constructed a R&D facility in 1986. The project
was subsequently acquired and operated by Ferret Exploration Company of
Nebraska until May 1994, when the name was changed to Crow Butte
Resources, Inc. Only the name of the company changed, not its ownership.
CBR is the current owner and operator of the Crow Butte Project.

The R&D facility was located in the N1/2SE1/4 of Section 19, Township 31
North, Range 51 West, Dawes County, Nebraska. Operations at this facility
were initiated in July 1986, and mining took place in two wellfields (WF-1
and WF-2). Mining in WF-2 was completed in 1987, and restoration of that
wellfield has been completed. WF-1 was incorporated into Mine Unit 1 of
commercial operations. CBR has successfully operated the current
production area since commercial operations in'1991. Production of
uranium has been maintained at design quantities throughout that period
with no adverse environmental impacts.

1.3 SITE LOCATION AND DESCRIPTION

... This original License Area occupies approximately

3,300 acres, and the surface area affected over the estimated life of the
project is approximately 1,100 acres. Approximately 100 percent of the
minerals leased in the License Area are on private lands.

5 OPERATIONS

CBR operates a commercial-scale in-situ leach uranium mine (the Crow Butte
- Project) near Crawford, Nebraska. CBR maintains a headquarters in Denver,
Colorado where site-licensing actions originate. All CBR operations, including the
Crow Butte Project operations, are conducted in conformance with applicable laws,
regulations, and requirements of the various regulatory agencies. The responsibilities
described below have been designed to both ensure compliance and further
implement CBR's policy 'for providing a safe working environment with costeffective
incorporation of the philosophy of maintaining radiation exposures as low as

is reasonably achievable (ALARA).
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5.1 CORPORATE ORGANIZATION/ADMINISTRATIVE PROCEDURES

CBR will maintain a performance-based approach to the management of the
environment and employee health and safety including radiation safety. The
Environmental, Health, and Safety Management System (EHSMS) Program
encompasses licensing, compliance, environmental monitoring, industrial hygiene,
and health physics programs under one umbrella, and it includes involvement for all
employees from the individual worker to senior management. This EHSMS Program
will allow CBR to operate efficiently and maintain an effective environment, health,
and safety program.

Figure 5.1-1 is a partial organization chart for CBR with respect to the operation of
the Crow Butte Project and associated operations. This structure represents the
management levels that play a key part in the EHSMS Program. The personnel
identified are responsible for the development, review, approval, implementation, and
adherence to operating procedures, radiation safety programs, environmental and
groundwater monitoring programs, as well as routine and non-routine maintenance
activities. These individuals may also serve a functional part of the Safety and
Environmental Review Panel (SERP) described under Section 5.3.3.

Specific responsibilities of the organization are provided below.

5.1.1 Board of Directors

The CBR Board of Directors has the ultimate responsibility and authority for
radiation safety and environmental compliance for CBR. The Board of Directors sets
corporate policy and provides procedural guidance in these areas. The Board of
Directors provides operational direction to the President of CBR.

Dispute: LRA omits to state that the Board is appointed by a sole shareholder

corporation which itself is a wholly owned subsidiary of Cameco.

The Petitioners have repeatedly challenged thé legitimacy of the Applicant’s
license on fhe grounds that the Applicant’s status as a foreigﬁ corporation violates the
explicit terms of the Atomic Energy Act of 1954, as amended (Act), and the rules and
regulations promulgated by the Commission thereunder. As noted by the Board,
“previous Commission decisions regarding foreign ownership or control did not appear to
trun on which particular nation the applicant was associated with.” LBP 08-06.. For the

reasons stated below, the Atomic Energy Act of 1954, as amended (the “AEA”), and
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Section 40.32(d) clearly bar the issuance of the sought license amendment. Further, a fair
reading of Section 40.38 also supports a bar to the issuance of the sought license due to
the admitted foreign ownership and control of the licensed uranium mining activities by
Cameco Corporation, a Canadian corporation (“Cameco”).

Given the importance of the Act as means of ensuring nuclear security in fhe post-
9/11 worid, it is critically important that the issue of the Applicant’s foreign ownership be
assessed in light of the Congressional mandate that nuclear matérial be regulated “in the
national interest and in order to provide for th\-:-: common defense and security and fo
~protect the health and safety of the public.” As discussed herein, Applicant’s ownership
and cbmpleté domination by a Canadian corporation violates the applicable regulatory
scheme and flaunts laws specifically enacted by the U.S. Congress to ensure the health,
seéurity and safety of U.S. citizens. No less important is the Applicant’s consistent failure

to make adequate disclosures and its flagfant disrespeét for and noncompliance with NRC -

regulations.

Set forth below is an overview of the Applicant’s relevant corporate history,
which has been.gleaned from the limited public record. As noted-below, Applicant has
been embroiled in past légal battles with Petitioner WNRC respect to the illegal foreign
ownership, domination and controi of Applicant in violation of Nebraska’s Alien
Ownership Act at Neb.Rev.Stat. 476-02. The Petitioners believe that, taken together, the
Applicant’s history and current actions before the Board demonstrate disturbing pat';em
of violations which harm the national interest and are clearly contrary to the public health

and welfare of the People of the United States. This must not be allowed to continue.

See U.S.C. § 2133(d).

38



The upshot of all of this is that Cameco was able to acquire de facto ownership of
a uranium mine and NRC soﬁrce materials license when such acquisition could not have
been accomplished by Cameco’s direct purchase of the Applicant’s common stock under
~ applicable law, at the very least without a substantial Négation Plan. Had Cameco sought
to acciuire the Applicant through the outright purchase of all of the Applicant’s equity, it
would have faced extensive security from the NRC, not to mention the public outcry that
certainly would have followed. To allow the Applicant andCameco do indirectly what
they would certainly have been prohibited from doing indirectly woula be a travesty and
would require an Act of Congress because there would be no authority under the AEA
We note with interest the public and. Congressional outcry several years ago that followed
the propo';ed acquisition of several U.S;. ports by a Dubai-based cf)mpany. One can 6nly
imagine the outcry that would be triggered by a foreign company gaining access to
America’s uranium reserves. Ultimately, that acquisition by a foreign company was
blocked on the grounds that it was inimical to national security. A much stronger case
can be made with respect to mining, processing, transporting, marketing and exporting

something as sensitive as uranium which is an obvious pre-cursor to weapons grade

uranium.

Finally, due to the unclean hands of Applicant and its control persons and
intentional disregard for applicable disclosure requirerhents, the proposed loopholes by
Applicant (collectively, the “Cameco Loophole™), to the effect that a foreign person may -
secretly acquire ownership and control of a NRC licensed uranium mine in a staged
corporate stock acquisition without public notice, hearings or disclosures as to foreign

affiliations, must be permanently closed. While we are thankful that Cameco is a real
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corporation run by recognized business professionals, Petitioners share the Board’s
concerns that “previous'Commission decisions regarding foreign ownership or control

. did not appear to turn on which particular nation thé applicant was associated with.
Memorandum at 122. In addition, such prior Commission decisions must be evaluated in

the context of the post-9/11 World in which we live.

In this case, we have the luxury of addressing these issues before a tragic incident
occurs that is traceable to this Cameco Loophole. As a matter of pure legal analysis,
however, there is absqlutely no distinction between the ability to use the Cameco
Loophole by 1egitlimate Canadian business people and the same ability t(; use the Cameco
Loophole by enemies of the United Statés to perpetrate horrible Wrongdoing. | Under the
Cameco Loophole, such enemiés wouid have legal grounds to acquire US based uranium
and nuclear assets through a complex of subsidiary companies that conceal the true
beneficial owners and control persons until it is too late. These technical legal grounds
could enable the creation and use of weapons of mass destruction by enemies of the
United States because Americans, including state and federal regulators, would be
unwittingly assisting such enemies due to the secrecy of the foreign control. Then the
Cameco Loophole and its proponents would be responsible for the\death or injury to
innocent Arﬁericans — how can that be in the national interest? How can that not be
inimical to the common defense and security or to the health and safet}l/ of the public?

Even if such dire events ﬂever come to pass, and Petitioners sincerely hope and
pray that they do not, it is clearly inimical to the common defense and security or to the

health and safety of the public for foreign persons to be in control of US uranium mines
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because it encourages the operation of the mining operation itself in reckless disregard
for the probability of ground water contamination to the surrounding aquifers and
communities. As described below, this is precisely what has happened in the case of the
Crow Butte mine.

The NRC itself lacks authority under the AEA to grant a license or amendmént
where, as he;e, there is no beneﬁt to the US national interest, common defense or security
and there are clear detriments to the health and safety of the public. Mere technical
compliance with NRC disclosure regulations does not in and of itself satisfy the purposes
stated in the Atomic Energy Act, as amended. The United States Supreme Court has |

stated that a regulation “is not a reasonable statutory interpretation unless it harmonizes

with the statute's ‘origin and purpose.”” US v Vogel Fertilizer Co., 455 US 16, 26 (1982).
Accordingly, it is incumbent upon the NRC to evaluate the US national in‘terest or.
common defense and security, or lack thereof, as well as the protection of public health
and safety; or failure thereof. Furthermore, the NRC is required to deny a license
amendment that would not serve the US national interest or common defense and security
or would fail to protect public health and safety. Since the purposes of the AEA would
not be served by honoring the Cameco Loophole or granting any license or amendment to
a foreign owned, controlled and dominated applicant, this Contention E must be admitted

and determined upon a proper record.
Contention L: Calculation of Surety Bond Fails to Consider Reasonably

Foreseeable Costs of Restoration and Decommissioning. The bond calculation fails to

consider post-restoration, post-decommissioning monitoring, or related ecological -
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monitoring. Cameco’s subsidiary, Power Resources, Inc. was just required to increase its

bond substantially by WY DEQ based on a similar theory.

1.11 SURETY ARRANGEMENTS :

CBR maintains a USNRC-approved financial surety arrangement consistent
with 10 CFR 40, Appendix A, Criterion 9 to cover the estimated costs of
reclamation activities. Crow Butte maintains an Irrevocable Standby Letter of
Credit issued by the Royal Bank of Canada in favor of the State of Nebraska
in the present amount of $22,980,913. The surety amount will be revised
annually in accordance with the requirements of SUA-1534..
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In this case, Congress has unambiguously expressed its intent that atomic energy
and source material be regulated in the US nationa.l interest to assure the common defense
and security and to protect the health and safety of the public. ~The AEA expressly
provides that “the Congress of the United States hereby makes the following findings
concerning the development, use and control of atomic energy:....[t]he development,
utilization, and control of atomic energy for military and for all other purposes are vital to
the common defense and.security, [t)he processing and utilization of source material must
be regulated in the national interest and in order to provide for the common defense and
security and to protect the health and safety of the public, and [s]ource and special
" nuclear material, production facilities, and utilization facilities are affected with the
public interest, and regulation by the United States of the production and utilization of
atomic energy and of the facilities used in connection therewith is necessary in the
nationai interest to assure the common defense and security and to protect the health and

safety of the public. AEA Section 2012(a)', (c)(d)(e); 42 USC §2012.

Significantly, the national interest and common defense aspects include protecting
the health and safety of the public, including the environment and water resources. “The
Atomic Energy Act was passed years before broader environmental concerns prompted
enactment of the Environmental Protection Policy Act. Yet many of 'éhosé same concerns
: perfneated provisions of the first-mentioned legislation and the regulations proinjulgated
in accordance with its mandate. To say that these must be regarded independeﬁtly of the
constantly increasing consciousness of environmental risks reflected in proceedings with
reference to NEPA, would make for neither practicality nor sense. Nor can AEA

requifements be viewed separate and apart from NEPA considerations. I\Especially in

43



vievy of NEPA, it also is unreasonable to suppose that risks are automatically acceptable,
and may be imposed upon the public By virtue of AEA, merely because operation of a
facility will conform to the Commission’s basic health and safety standards. The
wéighing of risks against benefits in view of the circumstances of particular projects is
required by NEPA in view of AEA. The two statutes and the regulations promulgated

under each must be viewed in para material. Citizens for Safe Power, Inc. v. NRC, 524

F.2d 1291, 1299 (DC Cir. 1975).

AEA Sections 62 and 69 are the most directly applicable as they expressly govern
source material. This matter may be resolved without a new interpretation of AEA
Section 103(d). Additional guidance from AEA Section 103(d) is allowable due to the
operation of Section 2012