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United States Court of Appeals

For THE DisTRICT OF CoLumaia CIRCUIT

No. 99-1383

Natural Resources Defense Council, lnc etal.,
Petitioners

V.

Nuclear Regulatory Commission and United States of
America,
Respondents

General Counsel
Nuclear Regulatory Commission
Washington, D.C. 20555

The Honorable Attorney General
U.S. Department of Justice
Washington, D.C. 20530

September Term, 1999
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-_

SEP 20 1999

CLERK

This case was filed and docketed on September 17, 1999. The Nuclear
Regulatory Commission is hereby notified that the attached is a true copy of the petition

~for review, filed in the United States Court of Appeals for the District of Columbia
- Circuit, at Washington, D.C. in the above-entitied case.

IN TESTIMONY WHEREOF, | hereunto
subscribe my name and affix the seal of said
United States Court of Appeals for the District
of Columbia Circuit, at Washington, D.C.,
September 20, 1999.

FOR THE COURT:

Form 26 (June 1992)

Deputy Clerk
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NATURAL RESOURCES DEFENSE
COUNCIL, INC,,

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

and

NUCLEAR INFORMATION AND
RESOURCE SERVICE

and

PUBLIC CITIZEN’S CRITICAL MASS
ENERGY PROJECT

and

UNION OF CONCERNED SCIENTISTS

Petitioners,

V.
GRETA JOY DICUS, COMMISSIONER,
NUCLEAR REGULATORY
COMMISSION

and

UNITED STATES OF AMERICA,

Respondents.

PETITION FOR REVIEW

Petitioners hereby petition the Court to review and set aside as arbitrary,

capricious and contrary to law, the Nuclear Regulatory Commission's July 22, 1999,



decision, see 64 Fed. Reg. 29393, to implement a regulation governing compliance with

‘the Sunshine Act, 5 U.S.C. § 552b, as well as the underlying regulation, which was first

promulgated in 1985 but not previously implemented. 10 C.F.R. § 9.101(c). Copies of

the Federal Register notices and underlying regulation are attached.

Respectfully submitted

Ood lel

David E. Adelman

D.C. Bar # 458346

Natural Resources Defense Council
1200 New York Ave., N.W., Suite 400
Washington, D.C. 20005

(202) 289-6868

Howaid Crystal
D.C. Bar # 446189

_Eric R. Glitzenstein

D.C. Bar # 358287

Meyer & Glitzenstein ‘ .

1601 Connecticut Ave., N.W., Suite 700
Washington, D.C. 20009

(202) 588-5206

Date: September 15, 1999
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RICHARD L. BRODSKY, NEW YORK STATE
ASSEMBLYMAN, FROM THE 92™° ASSEMBLY.
DISTRICT IN HIS OFFICIAL AND INDIVIDUAL
CAPACITIES, WESTCHESTER’S CITIZENS’
AWARENESS NETWORK (WESTCANY), -
PUBLIC HEALTH AND SUSTAINABLE ENERGY
(PHASE), AND SIERRA CLUB — ATLANTIC
CHAPTER (SIERRA CLUB),

Plaintiffs,
V.

UNITED STATES NUCLEAR
REGULATORY COMMISSION'

Defendants. ' | _ "~ December 30','2009 |

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

INTRObUCTiON_'
1. This. 18 an action for .adjudicaticjn,.am;lul;hent, .decl_ar.atory Judgment and/or for injunctive
relief. This actidn'arises under tbe Constitution and statutes of the U.ni.ted. States, iﬁciuding’, Eut—
ho‘f limited to the Atomic Enérgy Act42US.C. §. 2011 et seq..(“AEA”), lthe Admi’niétrativ_e
Procedures Act 5 US.C. § 1001 'et seq.. (“APA”), and the Natidnal Environmental_folicy Act %12 '
U.-S.C. § 4321 et seq. -(“NEP ”), the regulations éf the Council on Environmental Quality
| .'(“C..EQ”), a,ﬁd regulations promulgafed pursuant to powers granted by those statutes.
._2. This matter arises from a set of illegal acts by‘the Nuéleé;r Regulatéry_' Commission (“NRC™)
which permit Entergy Nuclear Operations; Inc., (“Entergy”) the ownén operator,.and licensee of
: -Indjan_'Poi.nt Energy Center ('"‘IPEC”) to evade critical safety requirements in violation of law

and of the terms and conditions of its license. The NRC has for decades required commercial



reactor operatoré to provide physical insulation against fire for electric cables that control
reac.t.or shutdown i.n an emergency and thereby protect against a meltdown of the reactor core
and .th,e consequent massive reléase of r.adiation-. The iﬁsulation is required.to last for at least oné'
hour. On.S_e.ptembef 28,. 2007 the NRC,' il..legally and in complete sec,rec& pérmi-tted [PEC to
penixanently operate with .pgysical_ insulation that lasts only 24 minutes. That permission took.
the form of an “exemption” from the one hour requirement. "i"he laws g_o.ve'rnin'g the NRC
n.otably the AEA, 'do:not mention or grant o the NRC th'e.power to 1ssue an f‘exémpﬁoﬁ,” to
sucha license condition, ér s_,a'fety and/or regulaiory standard.\ The “exémpt_ic_)n” wés iﬂegally
graniéd in complete secrecy with no public notice, no opportunity for publi;: comment, no
o opportunity to offer or question évidenc_e,no publi‘c hearing, in viéléﬁon of tﬁe NRC's ovx_m'-
prpcedural fequirement_s, and in violation .of the AEA, APA, NfPA aﬁd'the.ir duly promﬁlgated .
regulations. Asa result of these acﬁons, IPEC is not in complianée with the térfns énd
cbndiﬁons of its Hceﬁs_e and the laws and regulaltions govefning commercial nuclear reactors and
is now operatipg with a greatly enhanced danger to the public. Fﬁrthermofe, the NRC currently
h_as befé)re it dozens of reciues‘cs for édditioﬁeﬂ illegal “exemptions” from in1p01tant heélth and
' safety requirements at IPEC and elsewhere, which have the same legal andipu‘blic healtﬁ and
safety defgcts as the September 28, 2007 “cxgﬁptioﬁ.”
3. On or about October 4,2007, without any prior public notification, public hearings, 0? any
opportunity for public parti_cipatioﬁ, the NRC, via a ﬁnél order, granted fo Ente-rgy the -liéeﬁsee )
of 'the nuclear reactor Unit 3 at IPEC an “exemption’ from. a binding, duly promulgated NRC .
fire safety régulation 10 C.ER. pt.' 50, App. R, III—.(G)(Z)(a),'(c) (“Appendix R”) concerhi‘ng.
insulation on critical electrical safety cables, which control reactor_shutdown 1n an emergency, |
thereby évoiciing’ a core meltdown and massive public release of radiation. 'Up'on diséovering :

this, on December 3, 2007 Plaintiffs filed a petition with the NRC cbjecting to the “exemption,”
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- and to the secretive aind_afbitr@ process used by the NRC to grant it. On January 30, 2.008 the
NRC rej ected that Petition, which cons;titutcd 2 final ordér_ of the Commission. | N
| 4.- On March 27, 2008 Plaintiffs ﬁled a petition with the United Sta_tes Court of Ap.peals, whiéh
: poss_ésse's ori-giha] jurisdictjon over final orders of fthe NRC pﬁrsuant to the Hobbs Act 28 U..S..C. :
§ 2342(4),. apj)ealing _frorﬁ the NRC’S rej_e'ct'io'ﬁ éf their bbjcction and asserting a variety of
factual and .legél grouﬁdé for _judicial annﬁlment 6f 'thé “exemption.” On /:Xug_ust 27, 2009, the .
.S.eco_nd Circuit dismissed the P'etitioﬁ on the grounds that the Hobbs Act did not impart |

' jﬁrisci.ictio_n' to that éourt. The r;ﬂing also stated that Petitioners wére free to seek review of the
- NRC"S""exemption” in federal disﬁiqt_com, under jmisdicﬁoh granted by the APA.. “Petitioners
are freé to s_éek re'\fiew in the _disﬁ"ict court of thé NRC’S aétions pursuant to the APA” Brba_’skyv
NRC August 27, 2009, 08-1454,
5. Plai-nﬁﬁfs noQ seek such judicial review in this distriét court. Plaintiffs seek judg’meht ruling
that the “éxem_ption” itself, the proéédﬁres used and ﬂle-subs'tan.ce of the NRC’s.deci-si..on.. Violatg
the Constitution aﬁd laws of the United States .and regulations promulgated thereto, and

injunctive relief with respect to similar, pending NRC “exemption.”

JURISDICTION AND VENUE
6. This Court has éubj é_ct métter ju:iédic_ti_on over the clslair'ns ass_érted herein under the statutes
violated ',byihe_ NRC including the AEA 42 U.S.C. § 2011 et seq., the APASUS.C § 1001 et
seq., and the NEPA 42USC. §4321 et seq. and CER. §50.12
7. Venue is proper Becéuse the administrative decision giving rise to these claims affects a
nuclear facility lo'c‘ate.d-in ABuch_anan, New York, which is within the geographic bour-.i.darie.s of
the --Southem Di'siric‘r of New York, and because thé pé:(’-ties ciiallenging that administrative
decisic}nl are domi_ciled thhm the geographic boundaries of _thé Southern District of New York. -

Venue is proper because the administrative decision giving rise to these claims affects a nuclear -

~
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facility located in B.uchanan,..New York, which is within the geographic bqunda;ies of the |
Southern District of New York, and because the pérﬁes challenging that adminiﬁrétive_ decision
are dornjc;iied within the geographic boundaries of the.S.o.u'thern Distric;t of '_Ne.w York.
o 8..Petitioners have standing under U.S.C.A. Const_. Art. III §2, cl. 1. Persons éﬁd/or landowners
in close proﬁiﬁl_ity fo '..the ﬁuclear power facility in question have _alléged é_ufﬁdient mnjury to
éstablish standing. See Kelly v. Selin, 42 F.Sd 1501, 1508-1510 (6™ Cir. 1995). The NRC's |

~ “rule of thumb” is that “persons who reside or frequent the area withiﬁ a 50-mile radius of the
f;;iliity” éréh;fesumed to -have. standing. Sée Sec.]uo'yah F ué[s C'o%p., 40 N.R.C. 64', 75n.22,

CLI-01-02 (1994).

9. Plaintiff Brodsky, represents the 92“& AssemBly District of New York State, which
encompésses cdmrr;unifieé located within 50 miles of IPEC. Plaintiff Brodsky also maintains -
. his pnmary .residence' at 2121 Saw Mill River Rozid, White Plains,-NY 10_60.7, wﬁich is within
fifty miles of IPEC. |

10. Plaintiff, Westcheé£er Citizeﬁs Awareness Net\&ork (“WESTCAN”)', 1s é éhapter of the
Citizen;s Awareness Network, a national organization dedicated to environmental issues. The
'W'es_tchéster County chgpter isllocated at 2A Adrian Cour.t.> Cortlandt Manor, NY 10567, Which
e within fifry rﬁ_iles of IPEC.

11. Plaintff, Sierra Club Atl‘antic Chapter, is a chapter of the Sierra Club, a-_nationél
orgamzatidn dedicated to énvirbmheﬁtal issues. The. group maintains a national office at 1350.
Broadway, Suite 201; New York, NY 100-1 8, which is within fifty miles of IPEC. -

12. Plaintiff, Public Health and Sustainable .Ener-gy (“PUSH") is a Rockland County, NY

organization dedicated to environmental issues. It maintains an address at 21 Perlman Drive,
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Spﬁng Valley, NY 10977, Wh.iCh is within 50 miles of IPEC.
13. Defendant, th.e United States NRC, isa .Um'ted Stéte_s Gc')vé'rnment Agency establishé‘d by
the 1974 Energy Reorganization Act. The NRC 'overs-e'e's'aspecfcs of commercial nuclear
operations in the United Stétes including nuclear reactof safety and the operation of the Indian -
‘Point facih'ﬁiés-.

FACTS

- Histonf of Fire Safetv Actions Bv The NRC

14. The NRC opetates-under a broad grant of authority- from the:Congrcss requiring it to

regulate commércial nuclear reactors by the.i_ssuénce of licenéés and rules and regulations which

a licensee is required to observe. The broad p_ﬁrpose of the statllltes.its' to protect the health and

safety.of the public and to permit the effective oberation_of commercial rez;.ctors. ‘The right of

| Athe public to paﬂiciﬁaﬁe in NRC process.es and decisions, especially when public health and
safét‘y 18 involvéd, 1s woven throughout the authorizing s’;a’tutes_ |

15. Fire safety, and the particular danger pf fire damage to electric cables that control reactor
shutdown and prevent a conseqt;ential meltdown of the réactor’é radioactive core have b_een

pfoblems at American nugle’ar facilities for deéaées énd subjeét to repeated NRC actions.

| F olloﬁvingl a major fire in 1975 at fhe‘ Browns Ferry nuclear facility in Alabama which came
close to causiﬁg a patas"trdphic_loss of ft_aactér cb_ntrol and a core rnelfdo_wm the NRC mdéﬁook
a sxvaeping review of fire safety p;oblems at all -of the nation’s nuclear facﬂitiés,' and determined
ﬁat among othér major public health and safety pl'bblems; the lack of adequaié fire i_nsﬁlation _
on electric contrdl éab}es pres.en'ted 2 clear threat 1o public health and safety. I_t. then

| implemented a number of stringent requirements regarc_iing fire éafety and operating procedures

- by promﬁl'gating a seﬁés of regulatic"ms contained in Appehdix R, which requ_ires; among other

things, that critical electricél cablés that control nucléax reactor shutdown must be physically
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_sﬁlated sufficient to Mﬂlsténd a fire for three hours, or for one hour. if additional mitigating
steps are taken. Such a ;egulatoxy requirement is a céndi_tion_ of operatjon and a condition of the -
- license and ha;s the forcé of .law.

16. Pursuan_t to these regulatory requirements, cable insulation known as Hemyc, was accepted

by the NRC as acceptable insulation ﬁﬁrsuant tb Appendix R.

17. It was initially believed by the NRC that Hemye woﬁld meet the one hour insﬁ;atién
requirement, if adc‘iitidnal ijrotéctive steps are taken. It ié now un_di_sputgd that Hem-yc does not
meet th;: one hour regulatory standard, ﬁhe NRC itself.ha;wing concluded it insulates agaiﬁst fire .
for only 27 Iﬁhutes. “The test results indicated that Hemsr;.did.not_-achiéve the _ﬁré endu;ané’e
consistent with its rating for thé conﬁggrafions tested.” h‘rtp://_mr.mc. gov/reactors/.operating/

Ops—expérienceg/ﬁre—protéction/ﬁrebarfiers/ﬁré~barrieré-overview.ﬁﬁﬁl

18. In thé face of the _faﬂure of Hemyc to me’et_the oneé hour ;equiren'lent,'Entergy req}iested
| and _the NRC granted IPEC the .“exemptio_n” at issue in this case, re_quiring_ the insuiétion to last
~only 24 minutes. Upon information and belief, the 24 minute standa;'rd was chosen only because
: test results indicated Hemyc las'ts for only 2--7 minutes, not because of ansr reason related to
' safefy or the public interest. Although the NRC'S govemiﬂg statutes do not authorize or mention
~an “exemption” from the regulatdry And safety i'equirements ofa lic¢nse, the NRC issued this -

’ “ef{eimption” pursuant t0 10 C.ER. §50.12 a_re;gullation fhat sets forth a p%ocess by which such
-~ “exémptions” are issued. |

19. The AEA apes not empower the NRC to grant such an “e}i@x’nptio__n.”'lt does ;mipowe’r the

' NRC to take a specific and hfnited set of actiéns.' “The terms and conditions of all 1icéns'es shall
bg subj ect to .amendment, revision, or modification, bv reason of amendments of this Act or by.
reason of rules and regulations issued in accordance with the terms of this Act.” 42 US.C §

| 2237.



20. When the NRC undertakes any of its éuthoriied actions the Congress has protected -and
' explicated the public’s constitutioﬁa.l and statutory rights to know Qf and participate in
gigniﬁcaﬁf decisions including chénges n operating étandards_, especially when they affeclt.th-e
bﬁbﬁc health and szi'fetiz. The AEA requires public pa.rticipat.ior’lt in these' decisions, including the
: ﬁght toa heaﬁng under 42 U.S.C. § 2239. The APA has similar requirements
o 21 .I\-IEPA, as part of consideration éf the environmental ‘.impads of matter§ affecting the public
health c;znd safety, simiiarly grants .a. righﬁ of public participat'ioﬁ in matters of “substantial
cor_xtrbversj” “Exerﬁptions,” at IPEC, includiﬁg thé Séptemgé; 28" “exe_rﬁption” to sigmﬁcant.
.pﬁblic health and safety requirements, have been a mat_t:f of concern ana controversy for the
| public, en\;ironmental groﬁpé, and élected-ofﬁciéls for years. Critéria to be cénsidcfed ip
whether a NEPA hearing should be held include “Substantial envi'.rc‘).nmental contrlo’&Iersy
concemihé the proposed action of-substar;fial interest in hqlding the hearing.” 42 U.S.C. §
1506.6(c)(1). |

| 22. The NRC may taice 'only those actions authorized by law. It is required to follow its own

- regulations under the provisions of the APA which sets férth-theﬂ re_quifed procedures and ll.egal
- standards that a federal agency must observe. 5 U.S.C. § 706(2).
23. 'Mo;eover, the APA guarantees the right to a hearing under 5 U.S.C. § 554, governing
édjudications. Thé APA defines an “adj udication” as a process that resuhs in the'i_s_.sui.ng of a
final or'de_r. The. “exemption” itself .was a'ﬁnal order.. The pubiic haé a right to a hearing as
 mandated by the AEA, NEPA and the APA.
24. The NRC’S current fire safety regulations as. contained in Appendix R still require a
minimum of sixty minutes of fire insﬁlation on electrical cables. The “exemption” at issue in
this case is the sole legal basis for current operations at IPEC which 0011tiﬁue to violate that

regulatory standard by requiring the msulation to last only 24 minutes.
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© Historv of the 2007 IPEC “Exemption”
25. Inthe context,. of th-esé léng-stz;nding controversies about ﬁre safety, elecﬁric control cable
. 'insulation, and Hemyc's faﬂurp to meet regulatory requirements, Entergy, on or aBou‘c-J uly 24,
20086, -aske.d the NRC to permit it to violate'the Aﬁpendix_,R requiremnent that cable fire safety :

insulation last for one hour and instead permit the permanent and continuing use of insulation

that lasts only 30 minutes, one half of the one hour requirement. It sought permanent relief from

a sigﬁ,iﬁcant iaublic health and safety réquirement. Entergy éharacterizéd this request as an
“ex_emptioﬁ” from fire ~safety rﬁles. There 1s no mention .in the AEA, or any.other g?’)V@rning
statutes, of “,exerﬁiatibné” from NRC health and safety reqﬁirements and/or the conditions of a
liégnse. |
26. N‘é public notice, olf any kind, of thé Entergy “eﬁemption". request'was_ﬁro{/ided by either

- Eﬁ{ergy_ .o.r the NRC. No notice was published in the Federal Registe.r.or elsgwhere, nor ans
. there any opportunity for public comment .or paﬁicipétioh fn the ensuing NRC process. |

27. On or about August 16, 2007, 13 months after its initial 30 minute.request and after tests of

the insulation showed it would not last 30 minutes, Entergy made a second “exemption” request,

asking fhat lits fire insulation staﬁdard bé reduced to 24 minutes, an additional 6 'mihuté or 20%
violation of tﬁe 60 minuté reqﬁiremeﬁt. There was no public no‘dc‘e of the second requést nor -
wés any oppozftunj‘cy for public_corﬁméﬁt or part'ipipationl given by Entergy or the NRC

28. Because of the lack of notice, disclosure or public participation, and the absolute WaH of
secreéy ;chat surrOunded the decision, little is knbwn abdut the ﬁrocéss uée_d-b_y the NRC a's‘-it
¢oﬁside&-ed and deciaed the “exemption” requegt. However, it is undisputed .that thé NRC
possessed a significant number of documeﬁts that W&e relevant and probative witii reépect to

| the issues raised in the “exemption.” The NRC has admitted that it chose to igndre many of fhe

most probative docﬁr_nents; and instead collected a small number of documents as 2 basis for the

8



de'cision. The NRC has swom'tha_t this small nmnbér of documents were the only documents
considered énd inc-lu.ded in the administfative record, even though the Suprémc Court has
required that an agency consider and produce all relévant and probati_\ie documents in its’
pos.session at the time .1.:he decisiqri was rhade, on the grounds that an agenc;\,f may not arbitranly.
- igr.;ore evidence in its péssession. On information and belief, th.e'NRC', using this ‘mincated and
arbitrary list_of doéuments and evidence, entered into extended ;ecret negotiations With Entergy

_ on fhe “exemption” 'réquest; failed and refused to consider other evideﬁce 1n its pbgseésion, and
éummarﬂy, secretly and against the Weigilt of evidien.ce apéroved_the second request on
Séptémber 28; 2007, constituting a final order. Thaf ﬁn?d order was issued only 42 days after
the second request vs'/as recei{fed. It 1s notable fhat the %.he 24 minu‘te._ standard cc;nfonns' to test
'f_esults shox%)iﬁg that Hemyc only lasts 27 minutes. Conforﬁing the regulatory staﬁdard té the
test rgsults 'jather thé.n g:stabli;s'hing public health and safety vélidity 1s an e};anlple of egr_egiou-é
illegal, ﬁbiﬁaw and capricious behavior by the NRC It 15 also no;table that the text of thé

' “exemp.‘cion”. itself .st'ates that if relies on a documlent entitléd “the licensee’s Fire Hazards
Analysis,” which 1s not on the list of documents the. NRC s'ays it c.onside.red, and is not known
to exist.

29.. On September 28, 2007 the public, .for the first t-ime, was made.aware of the existence of
the request and the amended request when a Federal Register notice Wés published concéming a .
| NEPA' Finding of No Sigﬁiﬁcﬁn’c Impact (“FONSI™) regarding the “e.xemption.” On.or about
Qctober 4,2007, the NRC published in the Federal Register its final approval of the 24-minute
“exemptiqn,” .which had ébtual'l& been granteci on or ab-out' September 28, 2007.

30. Upoh information and belief, the NRC issuéd the “exémption” without an Environmen_tai
Impact Statement (“EIS”) as required by NEPA, without addressing facts presented and ‘

availableto it, and without consideration or analysis of documenss, studies, safety information
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éﬁd impact data and other relevant and p_rébative evidence. in its pqségssion.

31. Upon-infofmati-on. and belef, the NRC made' the decision t‘o grant the “e%emption” in an
amount of time that did ot allow for adequate review of the materials. It c'ould'not have
conducted a legally adequate review of the 24 minute “exemption” from the proﬁﬂgated 1 hou%
safety standard since it only had the réquest for that specific “exemption” unaer re\fiew for 42
dfi};s, Wh.ﬂf_:”it considered the previo'u;ly requestéd'SO r'ninu’.ce “exemption” fron; the promﬁlgated
I ho'u:.safety_ standard for 13 months.

32. Onor about December 3, 200_7,.. Plaintiffs filed a formal petition with the NRC obj ecting to
its grant of the “eﬁemption” at TPEC and asking tile agency to reopén the matter. Among other
'reqluests for relief, the petition sougi;t 2 public hearing on the issue. -

33.. On or about J anuar'yl 30, 2008, the NRC rejectéd Pléintiff ’s petition, refusing to conduct a
public hearing,‘ cénstimﬁng"é ﬁpal action and thereby exhausting all of Pla'intiffs’ administra’fcive
remedies. |

34. The NRC’s granting of the “exemption” on September 28, 2007 was only one of many
repeqted failures to deal op.enly and effe_ctiveiy with fespect to fire safety standards. The fire
insulation known as Hemyc has béen the subj ect .of' Cohgressional and NRC Inspector General’s
Office investi ga-tions,.includin.g a June 20'0.8 Report of the Go.ver-ﬁn.nént AccOuﬁting_Oﬁice that
criticized the NRC’S inaction regaidh;g deficiencies in Hemyé as well as other fire resistant
Wrappings.

33. Upon information and bélief_, due to its proximity to fhe N.ew i’ork' Citj/ Metrojaolitan Area,
and particular defects in the construction and operation of the facilities, IPEC ié considered |
especially .Susceptibl.e to. a terrorist threat, although the NRC.did not consider or give ény weight
“to the consequences of the .“exemption” on IPECs ability to wathstand a terror.is.t attack w-ithout

catastrophic radiation releases as a result of fire affecting the cables that control reactor
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shutdov?ﬁ.

36. The “exemption” now allows the n_ﬁdear reactor to operaté with greatly reduced fire
protection thereby putiing the pﬁbl-ic at heightened risk of the consequences of a loss of reactor
-control resulting from a fire, qatastrophic_eVent, terrorist aﬁaék_, or a combination of those
~events.

37. After consultation with officials at the New York State Energy Re.se.arch and Development
Authority (‘NYSERDA’) and the Qfﬁce of the Governor of the State of New York, and the
- review Qf Entergy documents, Plaiﬁtiﬁs ha'V§ evidence that Entergy and the NRC are engaged in
ongoing atfé_mpts t0 issue a massive number of éddiﬁdnzﬁ “exemptions” to public health and
éafety requireme.nts-_. Upon information and E_elief, the NRC is now sécreﬂy and without pﬁblic
notice or éaﬁioipatioh considering or processing at ieast_54 other illegal “exemption” réquests at
IPEC’s nuclear facilities and e_lséwheré. Without jﬁdicia] interventipn, the NRC may approve
-thosq“e}:emptiohs” in t_he same seéreti_v.e, unlawful, and arbi-_traiy and capricious manner as the
spééiﬁc “exemptié)n” at issue in this case. | |

38. -Any ﬁlrthér.s.ecret,, illegal, arbitr_ary and capricious “exemptipn”_ approvals by the NRC at
"IPEC will put the public at continuing and increased risk of fire damage fo essential ¢lectrical
cables thaf éontrol reactor éhutdown in an efnergenby émd pfq‘tect against & cére meltdown and
tile, consequent release of radiation and will violate the publi'c’.s right of participaﬁon under
‘applicable statutes.

39. As aresult of the NRC’s granting of the illegal “exemption” on September 28, 2007, which
is now in effect, the insulation at IPEC protects electrical cables for only 24 minutes.
Accordingly, a fire in i-emoté cable locations must be detected, responded to by a fire brigaae,
and fuﬂy ektinguished in less than 24 fninﬁtes or loss of react-or co-er] will occur. Suc.h

complete fire suppression is a physical impossibility in most IPEC electric control cable
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locations. Indian Poinﬁ 1s'now more vulnerable to ’catast_mphic_ﬁ:e_ damagé and loss of reactor
shutdown'_capabﬂity_ than any time after the Brown’s Feny accident 6f 1975.
40. As a result of the decision by the NRC to grant the fire safety “exemptién” hereinof
complained, Entergy’s license .to operate [PEC is not in compliance with the requirements of
law set forth by the NRC and the AEA; and now opérates in violation of long-standing _pubﬁc
health and safety requirements.
41, Beca_use of the lack of legal authority to _is;ue ..the ‘.‘e'xemption,” and because of the failure:
| bﬁf the.NRC to provide any public notice, information, ability to comment, question or preéent '
. evidence, pﬁb‘lic hearing or any form of pubhc particiﬁétiqn_,___and becau.se'.the NRC violated its .
6W_n érocedura] requirements, and gecause the decisibn was arbitrary and cap;iéious in ifs
faihne to consider rélevgnt angl prob'ati\‘fe mate_'n'al’ and because tlﬁe deéision was not supported
by the Wéight of avai_labic evidence, the Plaintiffs' st.atutory and éonstimtionél righfts have beén
violated. |

History of Federal Court Proceedings

42. On or -abéut_ Ma;éh 27, 2008, Plaintiffs filed a petition in. the Second Circuit, Whjch '
'maintains original juri_sdi;tion-to considef challenges to final actions by_-.rlegulatory agenéies’
under the Hobbs Act, for review of NRC’s final decision regar_dinélthé_ ‘;ekemption.” The
betition included claimS that the NRC:violated the AEA, NEPA, CEQ aﬁd APA in granting the
.f_lI‘C safety .“exemption”. to IPEC. |

43. Plaintiffs argued that the. “exemption”_ was invalid because the NRC ﬁad no statﬁtory |
authority to i,ssﬁ_e the “exemption,” that even if an""exemption” maj be js'su.ed_, public -
participation is requirea, that-the NRC faﬂe’d to observe the requirements of its own § 50.12
Iegﬁlatiohs, that the NRC faile_d to consider rel_evanf az;d probatixze materials and documents in
its posseséion and failed to inciude such documents in.the Certified Record, that it failed to
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follow the requiremgnts of NEPA, that the issuance of the “exer%lption” Wés arbi"crary and

capricious- and raised other issues as well.

44. 'Enterg‘y; which owns and operates IPEC, was.acceptéd as an intervénor on May 1, 2008.

On May 5, 2008, the NRC filed a motion to dismiss the_ Pétition and moved fof_sﬁmméry denial
of the Petition on the gmuilds that -Petiﬁoner.’s request to the NRC for a heaﬁng h?d been

properly deniecﬁ under the law. | Petitioners opposed the NRC’s motion, as did the Office of the

New York State Afctorne)-/. General \‘Jia-.an amicﬁs brief. The motion to dismis's.vyas referred to the

*merits panel.

: 45.. On D_ecémbe; 15, .20.08 Petitioners filed a Motion to Supplerrﬁént and Corréét the Record on _
_Révi_ew un‘der.Fe.deral Rule of A'ppéilate_ Pfoceciure_ (FRAP) 16 on grounds that ;he Certified
Recofd submitted to the court Ey *;hé NRC wés inéompl‘ete and omitted specific docﬁrﬁents n ‘ |
the possession of th¢ NRC which were ﬁaterial and relevant. Petitioner spe;ciﬁcallj; named a
series of such docurnents direétly related to the issues before the NRC. The moti.on also was
referred to tiie merits panel; but was nof addressed in the final deéisﬁon of the court.

46. On M_ay 11, 2009, after some .addit'ienal motion, practice, oral aréuxhent was hea_rd.before.é
‘panel of three jngcs, including now Supreme Coufc of the United States Justice Sonya |
.Sotomayo'r. The Court'heard from Petitioners, fhe- NRC, Entergy, and the Office of the New
York State Attormey Gene_rz_il. Following J ustice Sotomayor’s accéssbn to theé Supreme Court, a |
— ﬁﬁél deéision was issued on‘ August ._2-7, 2009 by formér Chief Judge of the Second Circuit John

| M. Walker and Hénorablg J. Cli-fford Wéllacle., of the United. States Court of Appeais for the

Ninth Circuit, sitting by designation, | | -

47. The Second Circuit dismissed the Petition on the sole grouhds of lack of jurisdiction. The
Court offered no opinion on whether the NRC"S dénjal of a heariﬁg was proper, Wh@th_ér the’

“exemption” at 13sue was arbitrary and capricious, or whether statutory authority for an
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“exemption” exists atall. TBe Second Circuit specifically stated ;d;tat “because we lack
'jurisc.iiction, we a;so e_:xinress no opinion as to whether the NRC’s hearing .dénial Waé propet,
whether the “exemption” at issué is-arbitrary e;nd capricious, or the other issues raised by
.Petitioné);s.” Brodsky v NRC August 27,2009, 08-1454, P 19. |
48. The._Court of Appeals instructed Petitioners that the district court was the proper venue in
which. to briné the raised 1ssues.” “We note tﬁfft our.holding does not necessarily shut off every
“avenue Petitioncrs may have at their disposal for relief. Petitioners are frée to .seek reviev;f in the
distﬁct c01-11't of the NRC’s actiqps p}l_;suant to the APA.” Brc;dsky v. NRC August 27, 20@9, 08-
49, FoHowingﬂae_Second Circuit’s ruling, the NRC filed é Petition for Rehearing and- , |
Rehearing En Banc. Plaintiffs were not invited to respond apd the Second Circuit issued an
order denying the NRC’s petition on Deoemﬂer 1,2009. - -
50. In light of the ruling of the.Se_,cond Circuit, Plaintiffs ﬁow ai)pear before this giisﬁ‘ict court
and seek relief from the NRC’s unlawful actions aﬁd the conéequen.ces thgrebf.
 First Cause 0‘1; Action .l |
AEA
The NRC Violated The AEA By The Issuance Of The Pu_taﬁx}; “Exemption® Without Statutory
| Auth'ority To Do So

- 51. Plaintiff repeats a;id re...'-'alleges each and évery .allegaﬁon set forth in par-agraphs 1 through
50 with the same force and effect as if .sét forthx in full herein..
52. The N’RC rﬁay take only thosé actions authorized by its éévemmg statutes, speciﬁcaﬂy.the.
AEA. The AEA authorizes the NRC to take speciﬁe.d actions with respect to the operations of a
cdmmercial reactor. These speéiﬁed actions are the poxﬁrer té grant, susiaend,.revoke or am'end a

license 24 U.S.C. § 2235 and to issue or modify rules and regulations. A reactor operator must
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; ~ scrupulously conform to the conditibn‘s and terms of such licenses, rules, and regulations. The
‘A;EA contains no menti.o.n.'o-f and doe_s.nét authorize the NRC to 1ssue an “exemption” to héalth
and safety standards, or regulatory requirements, or license conditions.

53. The Septen;be'r 28, 2007 "‘exemption:” and the J apuary 30, 2008 rejection of Plaintiffs’
_p‘etitidn, and the processes ﬁs-ed té-issue those decisions were beyond the legal aﬁ;thd;ity of .the
NRC, aibitrary,and capricioﬁs, ﬂlegal, violated the pﬁblic’s right to notice and participation, and
created an ongoing danger to puBlic health and safety. -
54. The NRC had no 1ega1. authority enabling it to issue thef;‘exemption” describc_ed herein,
which “exe’fnbtion” excuses IPEC from compliance with the duly promulggted and b.inding
r'e-qui.rem.ents' ofNRC 10 C.FR. pt. 50, App. R, II-(G)(2)( a),(c—),.'(_ "‘Appf_:ndix R™), inchidiné_ the
60 minute ﬁre insulation safefy requirement. The 1ssuance and continued o.perationl of said
;‘exemﬁtion”,therefore violates the AEA.“'
Second Cause of Action
APA
The NRC Violated The APA By Thé Iséuz_tnce Of The Putative “Exem'ption” Wifhout Statutory
Authority To Do So
55. Plaintiff repeats and rea}leges each and every al]egaﬁon set forth in paragraphs-1 through 54
with the sanllel force and effect'as if set forth in full héreiﬁ. .
56. The NRC may take only those actions authorized by .it's. go.veming statutés, specifically th¢
AEA. The AEA authorizes the .N'RC to ‘cake. specified actions \J;fith respect to the operations of a
commercial reactor, These specified actions are the power to grant, suspend, revoke or: amend a
Iicénse CITE and 10 issue or modify fules and régul.atio'ns. A reactor operator must scrupulously
| conform to the conditioﬁs and terms of such.'licénses, rules, and regulations. The AEA contains
~ no mention of aﬁd does not authorize the NRC to issue an “exemption” 0 Bealth_ and safety |

~
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standards, or rggula‘;ory requirements, or lipense conditions. The Septembej: 28, 2007
“exemption,” and the January 30, 2008 rejection of ?laintiffs’ petition, and the p-rocesses'used té
issue_ those de’:cisiqns were beyona the; legal authority of thé NRC, arbitr_a_ry aﬁd capriéioxi_s,
illegal, violated the_ pul_f_lic"’s right to_nétice and par’ticiiaatiori, and created an ongoing danger 1o
public health and safety.

57. The NRC had no legal authority enabling it to issue the “ek.emption” déscribed héreip,—

_ wh_ich excuses [PEC frqm cor'nlplia.né:e with the duly promulgafed gnd binding requirements of
NRC 10 C.ER. pt. 50, App_. R, IH-(G)(_Z)(&),(C), (“‘Appendix R”), includiﬁg the 60 miﬁute ﬁl;e
insulation safety requirement. The issuance and continued operation of said “ex‘emptiﬁn”
tB;areforé violates the AEA. |
58. Th_e APA forbids agency-a;:tions that are “arbitrary, capriciqus, an abus_e,of discretion, .or.

_ oﬁheMse not in accordance with law;” ‘_‘coﬁtraw .fo constitutio_nél right? power, privilege, or
immunity; .“in éxcgs’s of statutory jurisdiction, authority, _61_: limifations, or sh..c_mt of statutdmf

3«

right;” “Wﬁthouf obsc_a_rvance of procedufe reqﬁired- by law;” “unsupported by substantial
evidence;” or “unwarranted by the facts to the éxtent that the facts aré subject to trial de novo by
the reviewing coart” 5 U.S.C. § 706(2). |
59. The “ex_empﬁon” was issuéd in violation of the standards of 5 U.S.C. § 70’6.(_ 2)and 1s
| th_erefore a violaﬁon of thé APA.
| Third Cause of Action
AEA
The NRC Is In Violation Of the AEA By Its Orgoing 'Conside.ration and Appréval Of Additional
- | ."‘T' };e.mptions.”. |
60. Pléintiff repeats and realleges each and e.v_er;y allegation set forth in paragraphs 1 through 39

" with the same force and effect as if set forth in full herein.
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6 1 The NRC is., currently secretly and illegally considering f_ér _aipp'rova_l dozens, if not
huﬁdreds, of requests for additional “exemptions” including “eﬁempﬁdns” from compliance
. with mandatory health and safety requirements at [PEC.
.62. Upon information and belief, the NRC is using the same illegal, arbitrary and caprici'ous
proéedures in 'the. éoﬁsider’ation of theée requested ‘A‘exen.lptions”. as it did m the consideration
~and issnance of __thé September 28, 2007 “exemption,” including alack of pubiic pértic;ipation.
| 63. The NRC may take only those actions authbrized by its governing statutés, speciﬁcal‘iy the
AEA The AEA éuthoriies the NRC to ’céke specified actions with fespect to thé operations ofa
.‘commercial reactor. These spec'iﬁed actions afe the power to grant, suspend, revoke or amend a
liéense and to issue or médify rules and reguiations. A reactor operator must scmpulously
-conform to the condi;ioné-and terms of such licenses, rules, and regulations. The AEA cofxtaigs
no mentio.n Qf and does not authorize the NRC 10 issue an “e-x;mptibn” to health and safety
~ standards, or regu_latory requirements, or license conditions. |
64. The NRC has no iegal_authority enabling it to issﬁe “exemptions-”.f'ro.m compliance with
duly promulgated and binding opefatic;nal fequirements. The consideration, approv.al and
issuahce of such “exempﬁi_ﬁns” constitute an ongoing violation of tﬁe AEA.
-.,65.' T’he.“ex‘empﬁo;ls” are being cons’idéred “without prqciédure required by law” and constitute
an-ongoing violation of the AEA.
Fourth Cause of Action
The NRC Is In Violation Of tthPA By It.s Ongoing Cousideration and Approval Of Additional
| | “Exemptions.”
66. Plainﬁff repeats and realleges each and every allegation set forth in paragraphs 1 through 65

with the same force and effect as if set forth in full herein.
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67. The NRC is currently secretly and illegally con-sidering'for approvai do;zens? if not'
hﬁndrcds, of requésts’ for additional “exemptions” including “exemptiéns” from compliaﬁ(:e
with mandatory health and safety requirements at IPEC. |
68. Upon information and belief, the NRC is using the sé._me illegél, arbitrary and capricious
procedures in the consideration of these reéuested f‘exemptions” as it did in the consideration
and issuance of thé. September 28, 2007 “_excmptién;” including a lack of pﬁblic participation.
69. The NRC may take only those actions authorized by its goveming statutes, s_peciﬁc;ally .The
AEA. The ABA authorizes the NRC to take speciﬁed_acﬁons with respect to the dperati_ons ofa

._commercial reacfor_. These specified actions afc; th.e.po_wer to grant,.suspend, revoke or amend_a

- license and to __issue or modify ml’és and regulaﬁonsl A reacto-l; operator must scrupulously
conform to the .conditions and tefms of such licenses, rules; zind.regdlations. The AEA contains _
no men.tionmof and does not authorize the NRC to issue an “exemption"’ to .he.:alth and safety

._ standards, or regullatory reqﬁirements_, or Iiéénéf; conditions. |

-70. The N};\C-has no legal aufho_rity enabling it to issue “eﬁemptions” from éomp_iiance with
duly promulgated and binding operational -requiremcﬁts. The éoﬁsideration,_ approval and
isé@cg .of such ."‘exe;mptions” constituté. an ongoing vi_o'la.tiqn-of the AEA.
71. The APA forbid_s agency actiéns that are “arbitrary, capricio_us_,l an abuse of di"scretion_, or
othe1wis¢ not in accordance with léw,” actions that are “in excess of statutory jurisdiction,
authority, or iimitatioris, or short of statxfcory right_,” actioﬁs that ére made “‘without observanbe_
of the procedure required by law,” and éction's fhat are “unwarranted by the faéts.” 50U.8.C. §
706(2). |
72. The “exemption” wés issued in violation olf-the_ sta.ndards of 5 U.S._C.. § 706(2) and 1s

| therefore a violation of the APA.

. Fifth Cause of Action
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AEA
The NRC Violated The AEA By Failing To Provide For Public Participation In The"‘ExempﬁOn”
Process

73. Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 72
with the same force and effect as if set forth in full herein.
74. The “exemption” granted to IPEC by the NRC with respect to fire safety standards was
issued without any public notice, opportunity to comment or provide evidence and information,
and without a public hearing during the time when the NRC was considering the “exemption”
and subsequently when it refused undertake such public participation when formally requested
to do so by Plaintiffs.
75. § 187 and § 189(a) of the AEA provide the public with statutory rights to notice, an
Gpp_orturﬁty to be'h'e"ard, a public hearing and other forms of public participation: .

in any proceeding under this chapter, for the granting, suspending,

revoking, or modification of any license or construction permit, or -

application to transfer control, and in any proceeding for the issuance or

modification of rules and regulations dealing with the activities of licensées,

and in any proceeding for.the payment of compensation, an award or

royalties under Sections 2183, 2187, 223 6(c) or 2238 of this title, the

Commission shall grant a hearing upon the request of any person whose

interest may be affected by the proceeding, and shal} admit any such
person as a party to such proceeding. C

Atomic Energy Act of 1954 § 189(a), 42 U.S.C. § 2239(a)
76. The NRC's failure to provide for .sﬁch public paﬂicipa’tiqn is a violation of fhe AEA.
Sixth Cause of Action
APA
'l;h'e NRC V_iélated The APA Byl Failing To Prévide. For Public Participation In The .“E.xexlnption"’
Process | |

77. Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 76 -
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with the same force and effect as if set forth in full herein.
78. The “exemption” granted to IPEC by the NRC with respect to fire safety standards was
issued without any public notice, opportunity to comment or provide evidence and information,
and without a public hearing during the time when the NRC was considering the “exemption”
and subsequently when it refused undertake such public participation when formally requested
to do so By Plaintiffs.
79. § 187 and § 189(a) of the AEA provide the public with statutory rights to notice, an
opportunity to be heard, a public hearing and other forms of public participation:
in any proceeding under this chapter, for the granting, suspending,
revoking, or modification of any license or construction permit, or
application to fransfer control, and in any proceeding for the issuance or -
modification of rules and regulations dealing with the activities of licensees,
* and in any proceeding for the payment of compensation, an award or
- royalties under Sections 2183, 2187, 2236(c) or 2238 of this title, the
Commission shall grant a hearing upon the request of any person whose

interest may be affected by the proceeding, and shall admit any such
" person as 4 party to such proceeding. oo

Atomic Energy Act of 1954 § 189¢a), 42 U.s.b. § 2239(a)
80. The APA forbids agency actions that ar'g ;‘arbi‘ccary, cépricious, an abﬁse of di-scr_etion, or
otherwise not in accordance vmh law;;’ “In excess_of statu‘iory jﬁrisdi'ctioﬁ, authority, or -
limitations, or short of statutory right;” or “without obs’ewan@ of procedure reﬁuired gy law.” 5
U.SC.§706(2).
:8 1. The NRC's failure to uﬁdertal{e such public participation is a violation of the APA.
| Seventh Cause of Action
APA
Failure to Provide Hearing
8-2.'. Plaintiff repeats and realleges each and every allegation set forth in paragraphs 1 through 81 |

with the same force and effect as if set forth in full herein.
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83. The APASU.S.C. § 5 54 fequhés a public heari-ng,"notice-of sﬁph hearing, and an
_ opporﬁmity to present exddénce “in eﬁery. case of adjudication.” 5 U.S.C. §551(i)(7) defines an
| ;‘adjudicétionf’ as an “agency i)rocess for the formulation of an order.” |
. 84. The NRC’s 1ssuance of an “‘exemption” on September 28, 2007 was a fmal order.
85. The process by which the NRC dec'ided to issue fhefc “exemp‘ciqn” was an “adjudiéation.”
86. The NRC did not provide the public'.or iptsrcsted parties anjl potice, .hearing.br_oppox.'tﬁmty :
to submit evidence. | |
| - 87. Tﬁe féilwe and réfusal of the NRC to provide 'such publié participation is a violatioﬁ_ of the
Eighth Cause of Actioﬁ
' NEPA
" The .NRC Vi-ollated NEPA Because Of Its Féi]ure to frovide Stathtorily Ret;uiréd Public
| I.’artici'pat:i(.)n |
88. Plaintiff repeats and realleges each and every allégation set forth in paragraphs 1 through 87 -
with the same force anci effect as if set forth in full herein. |
89. The NRC .viola"ted NEPA by failing to provide for public participation as required by 42
U.S.C. 8 1506l.6(c)(i), which states that a hearing shall be held Wh‘en there is “Sgbst_antial '
» _ en;\fironrrien‘c_al controversy concerning the propoéed éction- or substantial interest in 5olding the
. hearing.” - |
90. IPEC'bpefations have been é matter of “substantial environmental controversy’; for several
years, .promptin_g several .admir.)istrative- challenges and litigation épearheaded by both citiéens
and enV'irqn}nental action groups. An “exemption” to fire safety standé:rd creates furéher |
“substantial environmental controversy,” due to the possibility of IPEC as a terrorist tareet and

general concerns of public health and welfare in the face of a catastrophic fire.
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91. The failure and refusal of the NRC t'o provi'c.ie-such public pafdcipation is 4 violation éf the
NEPA § 1506.6(c)(1). | | |
| Ninth Cause of Action
NEPA
The NRC Yio"lat.e.d NEPA By Its Failure to Provide Public Notice of NRC Actions With Respect To
| | The Putative “Exempﬁon” |
92. Plaintiff rc;peaté and realleges each and e?e?y allegation set forth in paragra;.ahs. 1 through 91
with the saxné force and effect as i’f_sct forth in full hel'éin.'
| 93. Under NEPA; federa]'dgcncies are réquired to provide public fxotice.-of “NEPA-_rélated
heé:rings, pﬁblﬁic meeﬁngs, and the availability of en%/ironmentai dééuments 50 as to in.form
" those persons and agencigs who may be interested or affectea.” 42U.S.C. § 1506.6(b)..
-94.' Upon information and belief, the only environmeﬁtal document prepared in reference to the
“exemption” at issue is-a “Finding of No Signiﬁc’:ant Impact” (“FONSI’;).
95. The Federal Register of Octobgf 4,2007 was the first time that the public was made aware |
oflth'e FONSI regaid'mg the ;‘GXemptibn” issugd to IPEC on Septernber, 28, 2007; and the first
time the pub.lic_'was made aware that the ‘;exemption” to fire safety standards had been is-sﬁeld.
96." The notice of both the FONSI and the fact that the “exemption_” had béen approved 1in the
same iésﬁe’ of the F ederal Regisfer demonstrates that 'interééfed parties were preéluded_from
requ~eéting additional information of the .availabili.ty of en;rironnlénta.l documents regarding the
' *décisioﬁ to issue‘the “exemption” to IPEC pn’dr to the approval'of that “exemption.”
97. The NRC failed to “proxiiae pubiic notice of NEPA—'r'elated Bemngs, public meetings, and
the availaBiliTy of environmental documents so as to inform thoée per_sonsl aﬁd agencies who
may be in'tere_sted-o:r affected,” as required by 42 U.S.C. § 1506.6(b).

98. The NRC's failute to provide such notice and-oppomnjty constitutes a violation of NEPA.
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Tenth Cause of Action
NEPA
The NRC Violated NEPA By Its Failure to Prepare a Full Environm:ental Impact Statement

—_— (“EIS”)

99. Plaintiff repeats and re-alleges each and every alleg’aﬁon set m ﬂ]’fmgh'*)‘&“—fh—;;._
with the same forcé and effect as if set forth in full-hérein. |
- 100. NEPA requireé federai agenciés 10 prepér.e a “detailed statement”._regarding the
environmental iﬁpacts of all “major federal actions signiﬁicanﬂy affecting the quality of the
| hﬁma.n environmen£.” 4.2 US.C. § 4332(2)(6); 40 CER. '§ 1501.4. This ‘fdetaﬂed étatement;” |
often ;eff;rféd to as an “environmental impact staterﬁent” .(-“EIS-”), must be prepared priér to |
initiaﬁng any major federal acﬁpr; so that %he environmental iinpacts of the propdsed ’
~ government action can be disclosed to the public dunng the decision making process. 40 CFR.
§ 1301.2; 1501.5.. |
101. "fhrough an EIS, a fedéral agency must analyze the direct, indirect, and cumulative impacts
of the proposed action, must cqnside_r alterﬁative. actions and their comparative impacts, and |
- must idenﬁfy all irrétrievable and ir;'ev-ersiBlé commitments of resources gssociatéd with the -
.action. 42 Ul.S.C. § 4332(2).
| 1_02.- | _Pur's_uar;t to NEPA, the effects to be considered in an EIS also include “‘aesthetic, historical,
cultural, e'conofnic, social or health [effects], whether direct, indirect or cum.ul-ative.”.{l() CFR.
§ 1508.8.
103.. 40 C.F.R. § 1502.2(c) requires that the.'EIS discusses ho;\xf alternatives will advémé:e the
p@licies set forth in NEPA, such as assuring tﬁe ci‘_tizens of the United States séfe: healthful,
aesthetically and E:ulturally pleasing ls.un"ounding_s. The EIS must serve as “the means of '

assessing the envirenmental impact of proposed agency actions, rather than justifying decisions
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already made.” 40 C.FR. § 1502.2(c).
104, The NRC failed to prepare an EIS before approving the September 28" “éxemption”

1ssued to IPEC. By failingfto prepare an EIS, the NRC failed to fully analyze and evaluate all of '

- .the direct, indirect and cumulative impacts of the “exemption,” failed to identify alternatives to '

issuing the “exemption,” failed to identify all the irretrievable and irreversible commitment of
resources caused by issuing the “exemption,-” and failed to discuss how alternatives to the

“exemption” might better assure citizens of healthful surroundings.

105. The FONSI prepared By NRC as related to the S.e'ptern_ber 28" “exemption,” merely - .

“Justified a decision already made,” to issue an “exemption” to IPEC. A full EIS was required as
a “means of assessing the environmental impa_ct” and cover the full extent of the health and

safety issues raised by the Séptember 28" “exemption.”

106. The NRC failed to prepare the “detailed statement” of the environmental effects of the

- September 28" “exemption” in the form of a full EIS in violation of NEPA.

Eleventh Cause of Action

NEPA

The NRC Violated NEPA Because The FONSI Prepared For The Putative “Exemptibn” Failed To

Consider a Terrorist Attack

- 107. Plaintiff repeats and real]'eges each and every allegation set forth in paragraphs 1 through

106 with the same fbroe and effect as if set forth in full herein.

108. IPEC’s nuclear faéilities are conside:ed particularly \mlnel'aﬁle. 10 a terrorist attack because
of its proximity-té the New York City Metropolitan area and the evenfs of September 11, 2001.
109. The cétastrophic consequeﬁc.és of a terrorist attack at a nuclear facility \.would- -alffect the |

quality of the human environment.

110, NEPA requires that federal agencies provide a detailed assessment of all possibilities - .
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affecting thé quality of the “human environment” 42 U.S.C.I 4332(2)(C‘)(i) bcfore issuing a final -
decision on a maﬁei béfofe 1t | | |
111. The FONSI prepared as part of 'the.'NRC action to grant the “ex-erlnp_tion” failed to consider
or address the e_n%/ironmental impacts of a terrorist attack on fire safety and other regulatory |
requirements, thereby faiﬁﬁg to provide a detailed assessment of all poésibiliﬁes.
112. The NRC's failure to consider and assess the consequences of a Ierrorist attack én IPEC
constitutes a violation of NEPA.
| Twelfth 'C.ause of Actioﬁ
APA
The NRC Violated The APA 'When It Failea To Follow Its Own Regulatory Requirement That Tt
Offéx‘ Evidence In Support Of The Required Finding 'I;hét The—‘;Exemg;tion” Is ‘fAuthoriied by
La\;"f”
113. Plaintiff repeats and realleges each and every allégation set forth in par;’igraphs 1 through
1 15_ with the same force and effect as if set forth in full herein.
114. IO C.F.R 50.12(a) states that the NRCI mé}' i.ssue an “exemption” only upbh a finding that
the “exemption” is' “au'thorized_byj law.” | |
115. The “exempﬁon” issued to .'I'PEC by the NRC on September 28, 2008 contains an arbit'rar;v
and conélusive statement that the “exemption” 18 “aul:horizec‘l by law.” It offered.no documents,
- 'dis.g:ussion, evidence of aﬁalysi; in support of that 601lciusioh.
116. The APA'forbids agenqy actions that are “arbitrary, Capri.'c.ious,. an abuse of discretion, or
‘otherwise not in .accbrdanc_e with law,” actions that are “in excess of statutory jur-isdict'ion,
authority, or limitations, or short of statutory right.” actions that are made “without observance

of the procedure required by law,” and actions that are “unwarranted by the facts.” 5 U.S.C. §

706(2).
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117. The NRC's failure fo offer any support for its conclusi_oh isa vioiatioﬁ of the APA.
| Thirteenth Cause of Action | |
The NRC V; iollated The AEA When It Failed To Follow Its Owﬁ Regulzitéry 'Requirerhlent Tﬁat It
Offer Evidence In Suppm"t bf The Requirgd F indihé That The “Exemption;’ Is “Authorized by .
.. ) | Law” | |
118. Plain;ciff-repeats and réélleges each anci every allegation set forth ';n paragraphs 1 through
117 with the same force and effect as if set forth in fau herein. | |
.1_ 19. 10 C.F.R 50.12(a) states that the NRC may issue an “exemption” only upon‘a ﬁndiﬁg that
| o  the “exer'npfti.on.” is “authorized By law.”
120.. The “exemption” iésued to IPEC by the NRC on September 28, 2008 colritains an arbitrary |
and conclusive statement that the. “exeﬁption” is “authorized by law.” It offered no doc.ument.s, |
| ' | discussion, evidence or analysis in sﬁpport of tﬁa’t conclusion, |
121. The NRC's failﬁre to offer any evidence or support for its conclusion is a violation of the
AEA.
F o.ur’.ceenth.__Caus,e o.f Action
APA
The NRC -V.ibla_t.eq TheAPA Whé’_nﬂ It Féilea To Offer Evidence In_Suppor-t Of Its Required
Finding That Tﬁe “'Exemét.i:o-_n%’; Will 'Not Pl_resent An “Undue Rigk‘té Public Healtﬁ and Safety” -
122 Plaintiff fepe_ats and realleges each aﬁd every allegation set forth in barégraphs | through
121 vlvi.th the same forc"e and effect as if set forth in full herein.
123, 10 C.FR 50.12(a) states that the NRC may issue an “exemption” only upon a finding that
the “exemption” does not 'p-res.ent an “undue risk to public health and safety.”

124. The “exemption” issued to IPEC by the NRC on September 28, 2008 contains an arbitrary
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and'conclusive Statement that the “exemf)tien” will ot present an “undue risk to pﬁblic health
and safety” It offered no documents, discuesion, e..vidence. or -analiji_é n support.of ﬂlét |
conclusion.
-125._ The APA foreids agency actions that are “arbitfary, eapricious, an abuse of discretion, or
otherwise not in aceordance with law,” aetions thaf are.“_in. excess of statutory juﬁsdicﬁon,
;uthority, or _Iimitations? or short of statutory right,” actions that are made “with.out. observance
‘of the procedure. requifed by law,” and etctione that are “unwarran%ed by the facts.” 5 U.S.C. §
706(2). | | |
126. The NRC's failure to offer any evidence or support fqr its conclusion is a violl.ation:_of the
APA. |
Fifteenth Cause of .A ction
AEA - |
The NRC Violated The AEAWhen It Faxled To Offer Evidence In Support Of Its Requxred
‘Finding That The “Exemptmn” VVIH Not Present /&n “Undue Risk to Public Health and Qafety”
127. Plaintiff repeats and realleges each and every allegation set forth in paracraphs 1 through |
126-with the same force and effect as if set.forth in full herein. |
. 128,10 CFR 30 12(a) states that the NRC may 1ssue an exemptlon only upon a ﬁndmg that
the ¢ -‘exemptlon does not present an “undue risk to pubhc health and safety.”
| '129. ‘The “exemption” issued to IPEC by the NRC on September 28, 2008 contaiﬁs_.an'arbitrary |
and cdﬁclusive statement that the “exemption” does. not “present an .undue burden to public
health and safety.” It offered no ddcu_ment& discussion, evidence or a.n'alysiﬂs in support of I;chat
conclusiqn. |

130. The NRC's failure 10 offer any evidence or support for its conclusion is a viclation of the

AFA.



Sixteenth Ca-use of Action
APA
‘The NRC Violated The APA When It Failed To Offer Evidence In Support Of Its Required
| Finding Thz-lt_Th.'e. ‘-‘Exempﬁo.n” is “Consistent With CommonlDefense and Security” |
131. Plamntiff répeats and realleges each and every allegation set f;brth in paragraphs ] throuéh
- 130 with the same force and effect as if sef forth in full herein:
132. 10 C.F.R 50.12@) 'state.s that the NRC may issue an “exemption” only upor'ml a ﬁndiﬁg that
_the “exemption” is “.consi.s.t.cnt with the c‘omfnoﬁ defense and seéurity.” )
-~ 133. The “exempfioﬁ;’ issued to IPEC by the NRC on Séptémbef 28, 2008-coﬁtains em é.fbitrary
and conclusive statement that the “e_x_empﬁi.on’f is “corisistént' _with _thé common-defense.an.d
| sécﬁrityf * Tt offered no docﬁnents, discussion, evidence or anéljfsis in support of tiaat '
conclusion. |
13'4.. The APA forbids. agency actions that ére “arbitrary,-capricious, an abusé of discretion, or
otherwise not in acéordance With 1aw,” a_ctio.ns that are “In excess of statutory jurisdiction,
authority, c;r limitations, 61’ short of statutory right,” actions that are made “without observance
of the prog'édurc_: required be 'léw,” aﬁd actions that a.r.e “unwarranted by the facts.” 35 U.S.C.i §
706(2). o
135. The NRC-fs failure to foér any evidence of suppoﬁ for its cénlclusion is a violation of the
lSevent.een.th Cause of Action =
| AFA
The NRC Violated The A.EA Whén It Failed To Offer Evidence In Support Gf It‘s Required
Findin‘g.That The “Exemption” is “Consistent With Common Defense anci Security”

136. Plaintiff repeats and reallegés each and every allegation set forth in paragraphs 1 through
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135 with the same force and effect as if ;et forth in full herein.
137. 10 C;F.R 50.12(a) states that the NRC m'a.y issue an “ex-empti__on” onl}lf upon a ﬁnding that
ti:te “exemption” Is “consistent with the ‘common defense and security.”
13_8. The “e-‘i.(emption”_i.ssucd to IPEC by the NRC on September 28, 2008_ contaiﬁs an arbitrar.y—
and conclusive statement that the “exemption” is “oonsistenf with tiale common defense. and
security.” It offeféd no docmr.lenté.:ldisc;,ussion,_ evi dence:or' analysis in support of that
conclusion.
139. The NRC's failure to offer any évidénce or supportlfor its conclusion is a violation of thé
AEA.
Eighteenth Cause of Action
. APA |
The NRC Violated the APA By Its F a‘il."ure_ To Consider And Give Weight To Relévant And
Probative Evidence In Its Possession
140. Plaintiff repeats and réalleges each and every éllegation set forth in paragraphs 1 throﬁgh
139 with the same forcé and éffect as if set forth in full herein. - |
141, Dﬁe to the NRC;S knowing and conscious failure to comply With NEPA, Plaintiffs héve
_ :suf_fered Iega_l wriongs because of an agency action, i_é the iss"uané-e. of thé Seiatember QSth
i “exemption” and afe adversely .affected and aggrieved-by the NRC’s éction within fhé meaning
of 5 U.S.C. § '702(- 2) which requires that an _agéncy decision maj{ not arbitrarily ignore relevant B
.ar.ld probative evider_lce- in 1ts possession and must cénsider and weigh all such relevant and
probatiife material,
142. The NRC has provided a list of all docﬁrnents it considered W;hen it issued the
“exemption.” Th-at list intentionally and édmﬁtte__dly omits numerous documents in the

posse.ssion of the NRC which are relevant and probative,'and which were specified by Plaintiffs
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in the cours¢ of litigation. The NRC has stated that it is nét. 'require.d' to consider o;r‘make. part of
the admjni.stative recorci all felévaﬁt and probative evidence in its pbssession, only -tho se
documents it chose to consider. | |
143. The APA forbids agency actions that are “arbitrary, capricious, an abuée of discretion, or
othe_:rwise not in accordance with law,” act';ons t;hat are “in excess of statutory jurisdicti-on, |
authority, or'limi_tations, or short of statutoff right,” actions that are made “without observance .
of the procedure reqﬁired by 1av§,” “urisupported by substantial e.vfldence” and actions that are
“uhxz;ananted by-t.he facts.” 5 U.S.C. § 766(;2). |
.,144. The_ NRC's refusal to consider and/or make part of the administrative fgéord such mat@ﬁal K
violated the APA.
SR ~ Nineteenth Cause of Action . ‘ N
APA
The NRC Violated the APA By Relying.bn_ a Document Not Confained in the Cerﬁﬁed .R'ec-ord-
145. _Plaintiff repeé{s and realleges _each and every.all.egatién set forth in péragraphs 1 thrbﬁgh :
| 144 with the same 'fo_rce and effect as if set forth in full h.erein.-~ |
146. The text of the September 28" “exemp’tién” expli‘citiy stétes that the “exemption” is
ﬁ'e’mg granted ... based ilpbn_.consilde'rat_ion of infor_ﬁation in the licensee’s Fire ngards :
analysis " No such document exists in the gdminisﬁétive reco;d which.the NRC swears
’ contains all documents it consid'ered; and no such docurﬁeht has. been fouhd to be in th¢
possession of the NRC, or to exist.
147. The NRC may not rely on a document Which' it doés not p.oss'ess, wa"s_ not part of the
administrative recofd and was not actually considered, and whicB-do_es not exist. The NRC may
not make a"ciecision whi.ch_relies which they _do not possess, was nét part of the administrative

record and may not exist.



148. The APA forbids agency actions that are ‘%:Bitrary, Capriéibué, an abuse of discfetion, or
othe-rwisé_ not in accordance with law,” actions that are ‘fin excess of statutory jurisdiction,
authority, or limitaﬁons, or short of statufory right,” actions that are made “without observance
of the procedure required by Jaw,” “unsupported by substantial evidence,” and actions that are
“unwarranted by the facts.” 5U.S.C. § 706(2).
149. By issuing an “exemption” which explicitly relies on a document the NRC did not possess
consider, .or ‘m.clude m the .adininistraﬁv.e record the NRC vio‘léted the APA.
| . . -
Tv?entiet_h Cause of Action
APA
'I;.-he NRC Violat_gd the APA's Requirement That It Give Full :a.nd Appropriate Consideraﬁon To -
Evidence Due to Inadequate Time to .lReView The 24 Minute Exempfion Request. |
150. Plaintiff reﬁeats and realleges each and every allegation set forth in paragraphs 1 through -
149 witﬁ th&? same force and effect as if set forth in full herein.
151. Due to the NRC’s kno.wing and conscious failure to comply with NEPA, Plaintiffs have
sufferéd legal wrongs because of an agency action, ie the 1ssuance of the Septembet 28"
“‘exemption” and are adversely .aﬁ”ect_ed and aggiéved by the NRC’S action within the meaxﬁﬁg
of 5US.C. § 702 (2) which requires that an ageﬁcy decisioﬁ may ﬁpt arbitrarily ignore rel"ev;cmt. -
aﬂd probative eyidence n ité possession and:mus..t consider and weigh all éuch relevant and |
probative material. |
152.. The NRC, after consi_dering Entergy’s original request for an “exeniption”‘ reducing the
time the ﬁfc insulation had_ to remain effective from one h_our_ to 36 minutes, received,
“considered gnd granted Entergy's request for a 24 minute “e'xgmption” iri less than 30 davs.
153. Given the wide range of issues raised by the “exemption” requeéts; and the over. 13. moﬁﬂl-s

the NRC considered the original 30 minute request, and given the fact that NRC tests showed



that Hemyc only lasts for 27 minutes, it was pot possible for the NRC to.give ratio;ial ;(nd full
conéid_eration to the 24 minute request in-only 42 days. |
1534, Th¢ A_PA forbids agency actions that are “érbiﬁ‘ary,_capﬁcious, an abuse of Idisc':retion, or
otherwise not in accordance with léw,” actioﬁs that are “in.exlcess of stafutory juriédicti_on,’
'author_ity, or limitétions, or short of stétﬁtofy right,” actions that are made “without .observance
of the procedu_m re'quiréd. by law,” “unsupp’ortéd by substantial évidence,” and actions that are -
“ﬁnwarra.nteci by the facts.” 5 U.S.C. § 706(2). |
155. The NRC's haste and sccreéy in re;’eiviné, considering and granting the 24 -minute
eXemption in 42 days, a time insufﬁc;ent to give 'full,and appropriate consideration to fhe _
.' evidence before it, violates the_APA. -
_Tweﬁty First Cau;s.e-of.Action_ '
APA
The Evidence Before The NRC. Was Insufficient To Justify Tﬁe'De—cision To Grant The
_ “Exemption.”
156. Plaintiff repeats and real]_eges each and every allegation set forth in paragraphs 1 through
155 -WitH the same force and effect as if set fprth 1 full herein. |
157. Due to the NRC’s kno@ing and conscious féilure to comply with NEPA, Plaintiffs have |
suffered-légal_Wroﬁgs Because of an agency aétion, i¢ the issuance of the September 28" | _
“exemption” and are a(.ivers-eiy affected and aggrieved by thé- NRC’s'action within the meaning
of 5U.S.C. § 702 (2) wﬁich requires that an agency decision may not arbitrarily ignore relevant
~and probaﬁve evidence in its possession and must considéf and weigh all such relevant and
probative materi.alf
15 8;The APA requires that the NRC make only those decisions that are suppofted by' sufficient

evidence, and only after that evidence has beén appropriately weighed, analyzed and discussed.
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The decision to issue the Septémbef 28" “exemption” was illegal, arbitrary and capricious in

that it was not supported by the evidence, that there was insufficient evidence to justify the

decision, that evidence was ignored or excluded from the deliberations and the administrative

'record, that it relied on evidence not in the administrative record, that the consideration and

decision were done 1n secrecy and without public notice or participation and in violation of the

NRC's own requirements. These individually and collectively constitute illegal, arbitrary and

* capricious-actions which violate the APA.

PRAYER FOR RELIEF

WHEREFORE Plaintiffs request that this court:

‘1;

S

.

Declare that Defendants have violated the AEA,; APA, NEPA and CEQ. Annul and render
void the September 28, 2007 "exemption" and the NRC rejection of Plaintiffs' petition.
Enjoin the Defendant from any present; continuing and/or futufe violations of said laws and

any and éll'ur_ﬂawﬁﬂ acts and practices complained of herein.”

Require the Defendant provide to Plantiffs' and the public notice and participation, including -

but not limited to-a public hearing, with respect to the September 28, 2007 "exemption" and

all similar actions or request for actions.

Require the Defendant to conform to the requirements of NEPA with respect to the

| requirement for an EIS and the réquired contents of a F ONSI.

Require the NRC to conform to the requirements of its own.regulations and the

requirements of the AEA, APA and NEPA. .

Award Plaintiffs reasonable attorneys fees and other litigation costs as permitted by 28

U.S.C. § 2412(a).

Order such other and further relief as this Court deems just and proper.
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. Respectfully subfnitted,

A
| v

1

/
/

[l ///
/t/\/{/‘{\}f Al

ya
7

s

_/>) :

By Counsel for Plaintiff:

Richard Brodsky, Esq.
Member of Assembly

- 92"d'Assembly District

2121 Saw Mill Road
White Plains, NY 10607
Ph:  (914) 345-0432
richardbrodsky@msn.com

~ Susan Shapiro, Esq.

L

21 Perlman Drive
Spring Valley, NY 10977
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THERMAL SCIENCE, INC.,
| Plaintiff,
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Case No.

UNITED STATES |
NUCLEAR REGULATORY COMMISSION,
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SERVE:

Edward L. Dowd, Jr., Esq.
United States Attorney for the
Eastern District of Missouri

401 U.S Court & Custom House -
1114 Market Street

St. Louis, MO 63101

Janet Reno, Esq. _

Attorney General of the United States
10th Street, N.W. & Constitution Avenue
Washington, D.C. 20530

James Lieberman, Director
Office of Enforcement

United States Nuclear Regulatory
Commission :

One White Flint North .

11555 Rockville Pike

Rockville, MD
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COMPLAINT
~ For its Complaint against Defendant, the United States Nuclear Regulatory

Commission ("NRC"), Plaintiff Thermal Science, Inc. ("TSI"), states as follows:



- Description Of Action

1. This is an action for preliminary and permanent injunctive relief prohibiting

| the NRC from unlawfully pursuing monetary penalty proceedings against TSI.

2. The NRC'’s recently-cdmménced penalty proceeding violates TSI’
constitutional right against the threat of successive government prosecutions, as guaranteed
by the Double Jeopardy Clause of the Fifth Amendment to the United States Constitution.

TSI was already prosecuted for the same alleged-iy wrongful conduct in a lengthy .criminal

trial which concluded in August 1995. The jury in that prior criminal action unahjmously

- acquitted TSI of all charges of wrongdoing.

3. In addition, the NRC’s current penalty proceedi-xlg exceeds the agency’s
statutory authority to impose such penalties under the Atomic Energy Act of 1954, 42
U.S.C. §§ 2011, et @,, and also improperly seeks to e*tend the NRC’s jurisdiction to non-
licensee éuppliers like TSI who are not within the scope of the NRC’S lawful jurisdiction.

Jurisdiction And Vemie

4. This Court has subject matter jurisdiction over this controversy pursuant to 28

U.S.C. § 1331 because TSI’s claims arise under the Constitution and laws of the United

'.States,' and pursuant to 28 U.S.C. § 1337 because this is a civil action arising under an Act

of Congress regulating commerce, specifically, the Atomic Energy Act of 1954.

S. Venue is proper in this District pursuant to 28 U.S.C. § 1391(e) because the

Defendant is an agency of the United States and the Plaintiff resides in this District.

The Parties
6. TSI is a corporation organized under the laws of the State of Missouri with its

principal and only place of business in St. Louis, Missouri.



7. The NRC is a federal agenéy with offices in various locations nationwide.

The NRC’s prihcipal offices are located in Rockville, Maryland.
Factual Background

8. The Atomic Energy Act of 1954, as amended (the "Act"), permits the private
developmeht of nuclear energy under a Congressionally defined licensing reéime and creatés.
an administrative agency, the NRC, to make and enforce rules governing l'iéensees and their
activities. |

‘9. The Act requires nuclear power plants and others engaged in specified
activities to 6btain licenses from the NRC in order to -operate, and permits the NRC to issue
regulations that govern persons engaged in activities for which a license is.required._ The Act
does not generally permit the NRC to issue ~regulations governing persons who, like TSI, are
neither licensed nor engagéd in activity for which a license is required.

1.0. TSI is engaged in thé'manufacture and sale of a group of fire resistive
products known collectively as Thermo-Lag. Thermo—Lag has been safely used for more
than two decades in varied applications, including _(a) tﬁe pgotection from fire of offshore and
on-shore c'he.mica'l and petrochemical installations, railroad tank cars, and liquefied naturél
gas storage corita_iners, (b) the protection of. missiles and rockets from the heat generated
upon reentry into the Earth’s atmosphere, and (c) the protection of electrical cables in
~ nuclear power plants.

11. Iﬁ Ndvember, 1980, the NRC issued a regulation, codiﬁgd at 10 C.F.R.

§ 50.48 and Appendix R ("Appendix R"), entitled "Fire Protection of Safe Shutdown

Capability.” Appendix R required that each licensed nuclear power plant establish certain



fire protection features, including the protection from fire of certain electrical cables used in
the plants.

12.  Beginning in 1979, TSI, along with various testing laboratories, conducted fire
tests of Thermo-Lag to determine whether it provided sufficient fire protection to qualify it
for use in nuclear power plants to protect electrical cables, and thereby satisfy the crité_ria of
Appéndix_R. Following these successful tests, the NRC approved th¢ use of Thermo-Lag ny
nuclear power plants to protect electrical cables as required by Appendix R. Bé'ginnin'g in
1982 and contiﬁuing through the present, TSI .has sold Thermo-Lag to nuclear power.plants

for use in protecting electrical cables from fire.

13.  In 1991, the NRC began parallel administrative and criminal investig_afions
pertaining to TSI and Thermo-Lﬁg. The investigations concerned, among other things, |
allegations that TSI had misrepresented to utilit_ies, their agents, and the NRC the nature and
extent of the involvément of independent testing laboratories in fire tests of Thermo-Lag. On
numerous occasions beginning in 1991, the NRC requested and subpoenaed doéufncnts and
information from TSI, and TSI provided the documents and information requested.

The Criminal Proceediﬁgs

.14. As a result of the NRC'’s invest_igatidn, in September, 1994, TSI and its
President, Rubin Feldman, were charged in a seven count Indictment returned in the United
States District Court for the District of Maryland, Southern Division. The Indictment
charged TSI and Mr. Feldman with one count of conspiracy to make false statements and to
defraud the United States, in violation of 18 U.S.C. § 371; three coﬁnts of making false

statements within the jurisdiction of the NRC, in violation of 18 U.S.C. § 1001; and three
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countls. of makiﬁg incomplete and inaccurate statements to the NRC, in. violation of 42
U.S.C. §§ 2273(5) and 2201(b) and 10 C.F.R. § 5(-).'5(a).. A copy of the Indictment is
attached as Exhibit A. On or about May 4, 1995, a Superseding Indictment was issued in
the same case. The Superseding Indictrnent 1s attached as Exhibit B.

15. The Indictment and Superseding Indictment focused on charges that TSI, in
statements to the NRC and to utilities that operated nuclear power plants and their agents,
misrepresented the nature and extent of the involvement of independent tésting laboratories in
tests of Thermo-[.,ag.. The Indictment and Superseding Indictment also charged that TSI
made false statemenfé to the .Ni{C during its investigatioﬁ concerning the role -of independent
testing laboratories in the testin_g_of Thermo-.Lég.

16.  On August 1, 1995, following a trial lasting nearly three months, the jury
unanimously acquitted TSI and Mr. Feldman of all charges. The 5udgment of acquittal is
attached as Exhibit C.

The NRC’s Second Attempt To Punish TSI

17. Following TSI’s acquittal, the NRC ordered a trial transcript-and inStructed
certain NRC staff members to review the testimony in contemplation of pursuing furtﬁer
punitiye action agaiﬁét TSI.

18.  On October 1, 1996, the NRC issued its "Notice of Violation and Proposed
Imposition of Civil Penalties" (the "Notice of Violation") against TSI, seeking to impose a
$900,000 penalty for alleged violations of 10 C.F.R. § 50.5. A copy of the NRC'’s letter to
TSI advising of the Notice of Violation is attached as Exhibit D; a copy of the Notice of

Violation is attached as Exhibit E.



19.  As in the prior criminal proceeding, the NRC’§ Notice of Violation claims, as
the basis fof levying the demanded $900,000 penalty, that TSI made alleged false
representations to the NRC concerning the nature and extent of the involvement of
independent testing laboratories in the testing of Thermo-Lag.

20.  The facts on which Charges A, B, C,I and D in the Notice of Violation are
based are the same as the facts on which Counts I, II, II, and. IV of the Superseding
Indictment were based. Similarly, all other charges in the Notice of Violation are part of, or
closely related to, the government’s failed allegations in the Superseding_ Indictmént and the
broad array of evidence the government unsuccessfullypres‘eﬁted in the criminal trial.

21.  The Notice of Violation unlawfully attempts to punish TSI for the same alleged
conduct, acts, and wrongdoing 'tlllat were at issue in the prior criminal prdceedings, and to
prbsecute TSI successively for the same offenses of which it was already acquitted.

The NRC’s Attempt To Impose Penalties In Excess Of Its Sfatutog Authority

22.  Section 234 of the Atomic Energy Act, 42 U.S.C. § 2282(a) ("Section 2282"),
the statute pursuant to which fhe NRC pumoﬁs to levy its demanded $§O0,000 penalty

against TSL provides in pertinent part as follows:

Any person who (1) violates any licensing provision of section 2073,
2077, 2092, 2093, 2111, 2112, 2131, 2133, 2134, 2137, or 2139 of this title
or any rule, regulation, or order issued thereunder, or any term, condition, or
limitation of any license issued thereunder, or (2) commits any violation for
which a license may be revoked under section 2236 of this title, shall be
subject to a civil penalty, to be imposed by the Commission, of not to exceed
$100,000 for each such violation. *** (emphasis added)

23.  Thus, by its express terms, Section 2282 only authorizes the NRC to impose

penalties for violation of the licensing provisions of certain specified statutes (and regulations



issued thereundér), for violations of licenses, and for violations for which licenses may be
revoked.

24. The Notice of Violation seeks to impose a $900,000 penalty against TSI
pursuant to § 2282 on the ground that TSI violated 10 C.F.R. § 50.5 ("Section 50.5"), a_
regulation that providés in pertinent part:

Any licensee or any employee of a licensee; and any contractor
(including a supplier or consultant), subcontractor, or any employee of a
contractor or subcontractor, of any licensee, who knowingly provides to any
licensee, contractor, or subcontractor, components, equipment, materials, or

other goods or services, that relate to a licensee’s activities subject to this part;

may not:
* % %k

Deliberately submit to the NRC, a licensee, or a licensee’s contractor
or subcontractor, information that the person submitting the information knows
to be incomplete or inaccurate in some respect material to the NRC.

25.  Section 50.5 purports to apply to suppliers, l.ike TSI, who are not engaged in
activity for which an NRC license is required. Since Section 50.5 was not issued pursuant to
the licenSing provisions of any of the statutes specified in § 2282, the NRC lacks statutory
authority to impose a penalty.for alleged violations of § 50.5. Accox;dingly, the NRC’s
attempt to impose a penalty on TS.I for allegédly violating -§ 50.5 is unlawful and _invalid.

26. Likewise, insofar as § 50.5 purports to regulate the activities of non-licensee
suppliers like TSI, the regulation exceeds the NRC's statutory authority and is invalid.
Under the Atomic Energy Act, the NRC’s regulatory jurisdiction is limited to the conduct
and activities of licensees, or those engaged in activity for which a license is required. TSI
" is not a licensee and has never engaged in activity for which a license is required.

Consequéntly, the NRC has no statutory authority to regulate TSI’s conduct, or to levy

penalties against TSI.



COUNT I
(FOR A PRELIMINARY AND PERMANENT INJUNCTION)
(Violation Of Double Jeopardy Clause)
27. TSI realleges and incorporates herein by reference as if set forth in full the
allegations set forth in paragraphs 1 through 26.
28. The proceeding initiated by the Notice of Violation is a successive prosecution
for the same offense, within the meaning of and in violation of the Double Jeopardy Clause

of the Fifth Amendment, because, among other reasons:

A. The allegations in the Notice of Violation were the subject of a prior
criminal proceeding.

B. The alleged conduct on which the penalty is based--the deliberate
submission of allegedly false statements to the NRC--would if proven,
already be a crime.

C. The penalty the NRC seeks to impose requires a finding of scienter.

D. The purpose of the proposed penalty is to promote the traditional aims
' of punishment: retribution and deterrence.

E. There is no alternative non-punitive purpose that may rationally be
attributed to the proposed penalty.

F. The proposed penalty is excessive in light of any conceivable non-
punitive purpose. -

29. The issuance of the Noticé of Violation is a second attempt to punish TSI for
the same offense, in violation of the Double Jeopardy Clause.

30. By reason of the foregoing, TSI is suffering immediate and. ir_repgrable injury
as a result of the violation of its constitutional rights caused by the second criminal
proceeding. It is also suffering immediate and irreparable injury to its bﬁsiness as a result of
the Notice of Violation and resulting proceedings. Thése losses include damage to its

reputation and harm to its goodwill, permanent loss of customers, orders, revenues. profits,



and employees, and the losses associated with having to expend additional substantial
company resources to defend the NRC’s latest meritless punitive proceedings. Unless the
requested injunctive relief is granted, TSI will continue to suffer immediate and irréparable

injury. TSI has no adequate remedy at law.
31. TSI has alleged specific and definite facts showing a definite right to the reli'e.f
which it ultimately seeks, and has alleged specific and definite facts that show é definite

probability of prevailing on the merits.

S COUNT I
(FOR PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF)
(Violation Of Atomic Energy ‘Act)

32. TSI realleges and incorporates herein by reference as if set forth in full the

allegations set forth in paragraphs 1 through 31.

33.  The proceeding initiated by the Notice of Violation exceeds the statutory

authority of the: NRC because, among other reasons:
A. The NRC lacks the statutory authority to impose monetary penalties on
suppliers such as TSI for violation of § 50.5, because that regulation

. was not issued pursuant to the licensing provisions of the statutes
enumerated in § 2282; _

. B.. The NRC has exceeded its statutory authority by attempting to apply
§ 50.5 to TSI, which is not engaged in activities for which a license is
required and is not otherwise subject to the NRC’s regulatory authority
pursuant to the Atomic Energy Act.
34. By reason of the foregoing, TSI is suffering immediate and irreparable injury
as a result of the NRC’s initiation of an enforcement proceeding beyond its statutory
authority. This immediate and irreparable injury includ'es.damage to its reputation and harm

to its goodwill, permanent loss of customers, orders, revenues, profits, and employees, and

the losses associated with having to expend additional substantial company resources to



defend the NRC’s latest meritless. punitive proceedings. Unless the requestéd preliminary
injunctive rélief is grantéd, TSI will continue to suffer immediate and irreparable injury. TSI
has no adequate. remedy at law.

35. TSI has alleged specific and definite facts showing a definite right to the relief
which it ultimately seeks, and hﬁs alleged specific and definite facts that show a definite
probability of prevailing on the merits.

WHEREFORE, Plaintiff Thermal Science, Inc. requests that this Court grant the
following relief:

A. A preliminary and permanent injunction directing the NRC to dismiss
its "Notice of Violation and Proposed Imposition of Civil Penalties"

and to end all further similar proceedings against TSI; and

B. Such other relief as the Court may deem just and proper

Respectfully submitted,

THOMPSON COBURN ZUCKERMAN, SPAEDER, GOLDSTEIN,
' TAYLOR & BETTER, L.L.P.

BYM 5

Martin S. Himeles, Jr.
Sheryl B. Goldstein

One Mercantile Center 100 E. Pratt Street, Suite 2240
St. Louis, Missouri 63101 Baltimore, Maryland 21202
Telephone: (314) 552-6000 Telephone: (410) 332-0444
Facsimile: (314) 552-7000 Facsimile: (410) 659-0436

Attorneys for Defendant Thermal Science, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
) SOUTHERN DIVISION

UONITED STATES OF AMERICA

+*
* . o
V. * CRIMINAL NO.
4
THERMAL SCIENCE, INC.. & (Conspiracy to Comceal
a/k/a TSI * Material Facts and Make False
a/k/a Thermal Systems, Iac. * Statementg Within Jurisdiction
a/k/a T.5.I. Thermal * Of United Stztes Agency and to
Systems, Inc. *+ . Defraud United States,
a/k/a T.8.1., Iancs. * 18 U.8.C. § 371; Concealing
a/k/a Feldchem, Ine. ® Material Pacts and Making
and * Palse Statements, 18 U.S.C.
RUBIM FELDMAN b §$ 1001; Willful Violation of
* Atomic Energy Act, 42 U.S.C.
Defendants . § 2273(a) and § 2201(b) and
* 10 C.r.R. § 50.5(a)(2):
& Aflding and Abetting,
* 18 U.8.C. § 2)
N _
R TTY T
INDICTMENT
COUNT ONE

The Grand Jury for the District of Maryland charges that:
I. INTRODUCTION

At all times materdal to this Indictment:

A. Defepdants and Cocopapiraters

1. THERMAL GCIENCE, INC. (“TSI”) was a privately-owned
- corporation organized under the laws of the Staté of Missouri with
headgquarters and manufacturing faciiities in St. Louis, Hissouri.
TSI was the corporate successor to an entity incorporated on
August 11, 1967 as Thermal Systems, Inc., vﬁich later operated
under the names T.S.I. Thermal Systems, In¢., T.S.I.., Inc. and
Thermal Science, Inc. The corporate sSuccessor vas mcarpor_nted on.

August 28, 1985 as Feldchem, Inc. and changed its name to Therzal

PRGE. 807./820
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Science, Inc. on December 31, 1386. As uéed herein, “TSI'.:efers
to all of these corporate entities. Defendant TSI engaged in the
development, - manufacture, promotion, sale and interstate
distribution 6f fire barrier products.

2.. Defendant RUBIN.PELDIAN was president, director and
an owner of defeﬁdant T9I and a licensed professional engineer
("PE").

3. Industrial Testing Laboratories, Inc. (“I!Z") vas a
privately-owned corporation organized under the laws of Missouri
with headquarters and testing facilities in St. Louis, Missouri.
ITL engaged in chemical analysis, metallurgical, pollution and

flammability testing, product certification and products liability
investigations. TIPL did not own or operate a test furnace and had
no signifiéant_experience in fire endurance or electrical testing.
Prior to 1982, defendants TSI and RUBIN FELDMAN engaged ITL to
perfoin.a variety of chemical and other tests which did not include
fire endurance or electrical testing.

4. ula:i M. Slegel :}as president, director and an owner
of ITL an& a licensediprofessional engineer.

5. The Nuclear Redulatory Commission ("NRC”) was an
agency of the United States vhich was respomsible for the
requiéfion of nuclear power plants and protecting the health and
safety of the public from nuclear-related incidents. NRC offices,
and beginning in April 1988 NRC headquarters, wvere located in
Montgomery County, Maryland.
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6. The NRC administered and enforced the Atomic Energy
Act, Title 42, United Stetes Code, §§ 2011 et seqg., and regulations
issued thereunder, contained in Title 10 of the Code of Federal
Regulatibns. The Atomic Energy Act authorized the NRC to issue
licenses to operate nuclear pover plants and to prohibit the
operation of any such plant, except in accordance with a valid
license and any cohditions to the license established by the NRC.
All licenses issued by the NRC were issued subject to the express
condition, ainonq others, that the licensee would comply with all
rules and regulations of the NRC then or thereafter in effect.

7. In a nuclear pover plant, a controlled nuclear

reaction of radioactive fuel is maintained to generate the heat

‘ necessary to make electricity. " If control of the nuclear reactor

is lost, suff icient heat may be generated to cause a reactor: core
meltdovn, which could result in the release of radiocactive material
into the envirennent and endanger public health, life and property.

8. To minimize the likelihood of a loss of control of
‘the nuclear reactor, NRC regulations required that safety systems
{n nuclear power plants be built and operated wvith redundancy.
Redundancy required that each plant have two of each piece of
equipment or component, called safe shutdown components, needed to
maintain control of or safely shut down the nuclear reactor. In
the event one safe shutdown component were to fail, the redundant
componént would be‘avanable to perform 1its functions. ~Safe

shutdown components include electncal cables, which are often
enclosed in cable trays or conduits.

PAGE. BasBon
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9. To ensure that at least one means of achieving and
maintaining safe shutdown of .a nuclear reactor would remain
available in- -the event of fire, the NRC’'s design criteria for
nuclear powver piants required_' that structures, systems, and
compénents important to safety be designed and located to minimize,
' _consistent with or.hér safety requirements, the probability and
effect of fires and explosions. | ,

10, On November 19, 1980, the NRC lssued a regulation.
' which took effect on February 17, 1981, entitled "Fire Protection
of Safe Shutdown Capabllity,~ which vas codified at Title 10 of the
Code of TFederal Requlations, Secti'on" $0.48 and Appéndix R
(“Appendix R”). Section III.G of Appendix R was made applicable to
all nuclear power plants which had received or were seeking
operating licenses.

11. Section III.G of Appendix R required that each
licensed nuclear power plant establish cartain fire protection
features to ensure that at least one means of achieving and
maintaining safe shutdown conditions would remain available during
‘and after a fire in the plant. It provided that for each
designated fire area in a nuclear pmie: plant which contained safe
shutdown components, one of three methods had to be used to provide
the reqixited fire protection unless the NRC granted an exemption.
Tvo methods involved installation of fire barriers:

(1) Sepa::ation of redundant safe shutdown components by

a fire barrier having a three-hour fire rating, or
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(2) Enclosure of one of the redundant safe shutdown

components by a fire barrier having a one-hour fire

. rating, with fire detection and automatic fire

| suppression systems instalied in the designated
fire area. |

12. The NRC instructed licensees that fire barriers
could receive a one-hour or three-hour “fire rating” for fire
resistance by withstanding a “standard test fire” conducted in

accordance with technical criteria set forth by the American
.. Sociéty for Testing and Materials (°"ASTM“) in its publicatien
ASTM E-119, “Standard for Fire Resistance of Butlding Materials.”
Fire barriers aéhiefing these fire ratings were known as “one-hour
barriers” and “three-hour barriers.”

13. - Nacl tequiations also required that fire barrier
systems be installed so as to ensure that endlosed electrical
‘cables survive the 40-year anticipated life of a nuclear pover
plant. When cables are placed into cable trays or conduits and
wvrapped in fire barrier, the barrier rétains heat generated by the
electric current and the cable insulation temperature increases,
causing premature deterioration of the cable. The preferred method
of protecting cables from the insulating effect of the fire barrier
material was “derating” (lowering) the “ampacity” (current-carrying
g éapacity) of enclosed cables. ,

"_-'14. After the NRC issued Appendix R, utilities began
g:onsidéring the instaliation of _fi.re barriers in their nuclear

 pover plants. To protect caples while maintaining curreat at the
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highest possible level, utilities sought to purchase barriers that
achieved one-hour and three-hour fire ratings while requiring the
smallest possible amount of "ampacity derating.”
1S. 1In designing and constructing new nuclear power
plants and modificatiahs to existing piants and in evaluating,
purchasing and installing fire barriers, utilities employed the
services of architectural, engineering and construction firms
(hereinafter referred to as the utilities’ ~agents”). These firms
indluded Bechtel Power Corporation and affiliated companies
(“Bechtel”) and NUS Corporation (7NUS"), wvhich both m{intai'ned
offices in Gaithersburg, Maryland:; Burns and Roe, Inc. ("Burns and
Roe”); Sargent & Lundy Engineering (-Sargent & Lundy”); Stone &
Webster Engineering Corporation (“Stone & Webster”); and ABB Impell
Corporation (“Impell~). Thesé-firns vere employed by utilities to
participate in selecting flre barriers for nuclear power plants.
C. Amscican Nuclear Insurers
16. Amarican Nuclear Insurers (“ANI") was an
unincorporated joint underwriting association of approximately 140
insurance companies which provided property and 1iability'insurande
" to utilities that owned and cperated nuclear power plants. Located
in Farmington, Connecticut, ANI was a “nuclear insurance pool” in
which member companies pledged assets to amass the large amounts of
1nsufance capacity needed to insure the risks agsociated with
nuclear power plants‘and to spread the risk among a large number of

insurance companiegs. A similar nuclear insurance pool of mutual
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insurers was known as Mutual Atomic Energy Reinsurance Pool
{ "MAERP"). |

17.. ANIX mziintained a department which was responsible
for identif_ying_,. monitoring and reducing potential hazards in the
design, construction and operation of facilities insured by ANI and
MAERP. In 1976, ANI and MAERP established basic acceétance and
test parameters for a fire barrier systém. In 1979, ANI issued a
standard fire endurance test method for fire barriers in nuclear
powver plants vhich required successful passage of fire tests and
“submittal of necessary test documentation as prepared by a
recognized testing laboratory or ceonsultant.”

18. Under the 1979 standard, ANI examined fire tests of
fire barriers to determine whether ANI would accept the barriers
“for insurance purposes only.” If satisfied with the tegt results
and test documentation, ANI would issue an "Acceptance of Testing
(for insurance purposes)” form. Utilities that installed approved
fire barriers could obtain more favorable insurance rates.

D. Therso-Lag 230

-19. | During 'the' 19708, defendants TSI and RUBIN FELDMAN
manufactured and sold a line of patented and trademarked products
known as “Thermo-Lag,” including Thermo-Lag 330. Thermo-Lag 330,
sometimes referred to as 330~1, was a fire resistive coating
utilized to protect road and railroad tank cars, missiles, rockets
and other insﬁallations.

20. As the NRC began requiring installation of Eire
barriers in nuclear power plants, defendants TSI and RUBIN FELDMAN
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developéd a version of Thermo-Lag 330 for use in nuclear power
plants. On or about August 9, 1979, defendant TSI advised the NRC
by letter that it intended to -conduét tests to qualify Thermo-
Lag 330 for use at nuclear pover plants. In the letter, defendant
TSI acl;novledged the need to conduct tests under the ASTM 5-119'
standard “at a fully qualified fire test facility.” __

21, In 1981, as part of ‘afforts to qualify
Thermo-Lag 330 for use in nuclear power plants, defendants TSI and
RUBIN FELDMAN conducted fire endurance tests at the premises of
defendant TSI and issued test reports in the name of defendant TSI
signed by defendant RUBIN FELDMAN. When these test reports ‘were
presented to the NRC, the NRC stated that Thermo-Lag 330 could only
be qualified for installation at a nuclear power plant by having an
ASTM E-119 test of an as-insﬁalled configuration conducted at 'an'
-approved testing laboratory.

22. On or about January 7, 1982, in connection with the
washington Public Power Supply System (“WPPSS®) WNP Unit 2 pover
plant, Burns and Roe, an agent of WPPSS, asked defendants TSI and
RUBIN FELDMAN to submit a pfice quotation for fire endurance and
ampacity derating testing of Thermo-Lag 330. Burns and Roe
required that a third party, mutually acceptable to WEPSS, ANI and
defendant TSI, “record, document and prepare reports” and that
“{t)lhe test results shall be documented in a report pi:epared and PE
stamped by th.é third party.” On or about January 21, 1982,
defendants TSI and RUBIN FELDMAN responded to Burms and Roe’s
request by offering to procure “participation of a third party
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mutually acceptable to” TSI, WPPSS, Burns and Roe and ANI “in tne
vitnessing, recording, documentation, and preparation of test
reports.” Defendants iSI and RUBIN FELDMAN further stated:
"Reports and test results will be released and PE stamped by such
third party.” | | |
II. IHE CHARGE
23. From in or about January 1982 and continuing through

_at least in or about April 1992, in the District of Maryland and

elsevhere, the defendants
| TSI
and
RUBIN FELDMAN
did unlawfully, willfully and knowingly combine, conspire,
confederate and agrees together, with Allanm M. Siegel and ITL, and
with others known and unknown to the Grand Juryl, |
(1) to commit an offense against the United States, that
iz, in matters within the jurisdiction of the"NRC. an
agency of the United States, to falsify, conceal and
cover up by trick, scheme, and device material facts, and
to make and cause to be made false, fictitious and
fraudulent statements and representations as to material
facts, in violation of Title 18, United States Code,
Saections 1001 and 2; and |
(2) to defraud the United States by impeding, impairing,
obstruct.ing and defeating the lawful governmental
functions of the NRC in its administration of the Atomic

Energy Act and related regulations.

9
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Irx. OBJECTS OF THE COMSPIRACY

24. It was an object of the conspiracy for defendants
TSI and RUBIN FELDMAN and coconspirators té enrich themselves by
causing utilities and their agents to purchase millions of.dollars
worth of Thermo-Lag 330 for installation in nuclear power plants.

25. It wvas a further obﬁect of the conspiracy for
defendants TSI and RUBIN FELDMAN and coconsplirators to cause
utilities and their agents, the NRC and ANI to believe that an
independent testing laboratory had prepared and published test
reports and supervised all phasés of a test pfoqram to_qualify
~ Thermo-Lag 330 for installation in nuclear power plants.

26. It was a further object of the conspira_cy. for
defendants TSI and RUBIN PELDMAN and coconspirators to cauge
utilities and their'agents. the NRC and ANI to believe, on the
bagis of the test reports and other documents, that installing
Thermo~Lag 330 in accordance with defendant TSI's installation
manuals would permit nuclear power plants to meet the NRC'S
Appendix R regulations and ANI's acceptance criteria for fire
barriers. |

27. It was a further object of the conspiracy for
defendants TSI and RUBIN FELDMAN and coconspirators to conceal the
| fraudulent nature of the test program and test reports Cfor

- Thermo-Lag 330 from utilities and their agents, the NRC and ANI.

10
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IV. MEANS AND METEODS OF THE CONSPIRACY

28. It was part of the conspiracy that defendants TSI
and RUBIN FELDMAN repr_e_;en}:glc'i. to the NRC, utilities and their
agents and ANI that an independent testir;g labo'r:ﬁatory would
witness, supervise, monitor, record and document all phases of a
test program for Thermo-Lag 330 and prepare, PE stamp, publish and
release test reports relating to the tests.

29. It was a further part of the conspiracy thﬁt
defendants TSI and RUBIN FELDNAN hired Allan K. Siegel and ITL
solely to (a) furanish witnesses for one-hour and three-hour fire
endurande and ampacity derating -tests of ‘!.‘hemo-ﬁag 330 to be
conducted by defendant TSI at the premises of defendant TSI and
(b) sign test reports written by defendants TSI and RUBIN FELDHEN.

30. It was a further part of the conspiracy that
defendants TSI and RUBIN PELDMAN caused test articles of
Thermo-Lag 330 to be assembled utilizing enhanced constructiozi ;
procedures not disclosed in any test report text or sketch or
required by any 7SI installation manual. In fire eﬁdurance test
articles, these enhancements included "prebuttering” {coating the °
edges of) Thermo~Lag 330 prefabricated panels with trovel grade
Thermo-Lag 330 before joining them: using metal tie wire stitching,
machine sarews and wire staples to tightly secure Thermo-Lag 330
prefahricated panels to one another; and coating the test articies
with additional Thermo-lLag 330.

31, It was a further part of the conspiracy that
defendants TST and RUBIN FELDMAN caused test articles of

11
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Thermo-Lag 330 to be manufactured and assembled without supervision

py any ITL representative, utilities and their agents or ANI.
32..

It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN, to falsely, ficti.iously and
fraudulently create the impressior that ITL supervised the
manufacture and assembly of test articles., prepared daxly work
sheets on vhat purported to be ITL forms and caused m
representatives to sign and back«_iate the sheets.

33. It waé a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN vrote test reports relating to
. fire endurance and ampacity derait.ing 'tests of Thermo-Lag 330
canducted by defendant TSI at -t\lhe premises of defendsnt TSI,
prepared the reports in a tbrmat that falsely, fictitlously and
fraudulently made the reports appear to have been prepared and
published by ITL, and caused the cover pages of test reports to be
yped onto blank ITL letterhead stationery obtained from ITL.

34. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN vrote and prepared test reports
which falsely, fictitiously and fraudulently stated that the tesgts
wvere conducted “under the supervision aﬁd totél control of
Industrial Testing Laboratories of St. Louis, Missouri, an
mdependent testing laboratory. |

35. It was a further part of the conspiracy that
defendants TSI and RUBIN rmm wvrote and prepared test repor:s'
which falsely, flictitiousl.y and fraudulently stated that the test
program was cbnducted in accordance vith the methods and standards

12
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set forth by ANI, in an ANI-approved engineering test plan, and in
other representations made by defendants and relied upon by ANI.

' ,_36-- It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared test renorts
whose text and sketches (a) did not accurately describe the test
articles, (b) falsely, fictitiously and fraudulently represented
that the test articles and construction techniques were typical of
the articles and techniques .prescrihed in defendant TSI's
installation manuals for Thermo-Lag 330, and (c) concealed
information that the test art}cles coﬁtéiﬁed 'consttuction
enhancements not required by the.installation manuals.

37. 1t was a further part of the conspiracy that
defendants TSI and RUBIN FELDNAN wrote and prepared test reports
wnich included as appendices false, fictitious and fraudulent
backdated daily vork sheets. | -

38. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared test reports
which falsely, fictitiously and fraudulently represented that all
instrumentation used in the test program was calibrated and that.
calibration records wvere on file at defendant TSI, when in fact the
'thermocouples that monitored furnace temperatures were not
calibrated.

39. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared test reports
which falsely, fictitiously and fraudulently represented that the

ITL witnesges at tests wvere professional engineers.

13
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40, It was a further pért of the conspiracy that
defendants TSI and RUBIN FELDMAN caused Allan M. Siegel to sign
test reports. typed in part on ITL stationery which falsely,

fictitiously and fraudulently purported to be independent ITL.
reports.

41. It was a further part of the comspiracy that

defendants TSI and RUBIN PELDMAN caused Allan M. Siegel to sign
test reports, knowing that stogal_.-had- not read the reports or
reviewed the underlying test data. |

42. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN caused Allan M. Siegel to sign
cover sheets to test reports that had not been pravided to him.

. 43. It vas a further part of the conspiracy that
- defendants TSI and RUBIN FELDMAN pajd ITL more than $80,000.

44, It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared a false,
fictitious and fraudulent ITL test report which related to a test
that I?L had not attended, participaﬁed in, supervised or revieved
in any manner,

45. It m a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared an ampacity
derating test report that contained significant mthemt.ical errors
and, after being advised of the errors, did not disclose the errors

to potential purchasers of Thermo-Lag 330 to whom the report had
bsen sent.

14
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46. It was a further part of the conspiracy that
defendants TSI and ROBIN FELDMAN vrote, prepared, and in soue
instances caused Allan H. Siegel and ITL to sign and PE stamp
letters vhich contained false, fictitious and fraudulent statements
and representations and concealed material facts about tests and
test reports relating to Thermo-Lag 330. _

47. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote, prepared, and distributed
sales brochures which contained false, fictitious and fraudulent
statements and representations and concealed material facts
relating to Thermo-Lag 330". including a representation that tests
of Thermo-Lag 330 :were conducted at TSI, Incorporated, St. Louis,
Missouri by Industrial Testing Laboratories (i.ndependént’ third
party), St. Louis, Missouri.”

48. It was a further part of the conspiracy that
defendants TSI and RUBIN PELDMAN wrote, prepared, and issued
installation manuals which contained false, fictitious and
fraudulent statements and representations and concealed material
facts relating to Thermo-Lag 330.

49. It was a further part of the conspiracy that between
in or about March 1982 and in or about April 1992, defendants TSI
and RUBIN FELDMAN issued and sent to the NRC, utilities and their
agents and ANI alleged ITL test reports which wvere Cfalse,
fictitious and fraudulent or concesled material facts in one or

more of the ways described above.

15
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50. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN caused ANI, acting in reliance on
false, fictitious and fraudulent statements and representations and
acting without material facts about the Thermo-Lag 330 test program
that were intentionaliy concealed from it, to issue “Acceptance of
Testing (for insurance purposes)” forms relating to the
configurations of Thermo-Lag 330 allegedly tested in the test
reports submitted to ANI.

S1. It was a further part of the conspiracy that
defendants TSI and RUBIM FELDMAN sent fraudulently-obtained ANI
-Acceptance of Testing (for insurance purposes)” forms to the NRC
and to utilities and their agents.

§2. It was a further part of the coanspiracy that
dafendants TSI and ROBIN FELDMAN caused utilities and theair agents,
acting in reliance on false, fictitious and fraudulent tesc
reports, ANI “Acceptance of Testing (for insurance purposes)”
forms, letters, installation manuals, sales brochures and other
statements and representations, and acting without material facts
about the Thermo-Lag 330 test program that were intentionally '
concealed from them, to purchase more than $58 million of
Thermo~-Lag 330 products and install them as fire barriers in mbre
than 70 nuclear power plants.

53. It wvag a further part of cthe conspiracy that
defendants TSI and RUBIN FELDMAN shipped Thermoe-Lag 330 to

purchagers with ~“Certificates of Conformance® which represented
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that the materials were identical to materials "tested by” ITL or
used in tests "performed by~ ITL.

54.. It was a further part of the conspiraéy that
defendants TSI and RUBIN FELDMAN caused utilities to falsely,
fictitiously and fraudulently represent to the .NRC that, by
installing Thermo-Lag 330 in nuclear power plants, they had
complied or would comply with Appendix R requirements.

. 55. It was a further part of the conspiracy that
defendants TSI and RUBIN PELDMAN made false, flctitious and
fraudulent statements and took numerous other steps to conceal the
true facts about the Thermo-Lag 330 test program from the NRC.

Overt Acta
During the course of and in furtherance of the
conspiracy, the defendants and their coconséirators performed the
following acts in the District of Maryland and elsewhere:

l. In or about January 1982, defendants TSI and RUBIN
PELDMAN hired Allan M. Siegel and ITL to send witnesses to fire
endurance and .ampacit_y derating tests of Thermo-Lag 330 to be
conducted at the premises of TSI and to sign test reports to be
prepared by TSI.

2. On or about February 4, 1982, defendants TSI and
RUBIN PELDMAN conducted a three-hour fire endurance test of
Thermo-Lag 330.

| 3. On or about March 1, 1982, defendants TSI and RUBIN

FPELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sigm,

17
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and issued ITL Report 82-3-2 relating to the February 4, 1982
three—hoﬁr fire endurance tests. _
4 g On or about March 8, 1982, defendants TSI and RUBIN
FELDMAN, in coxinectio‘n with proposed tests of Tﬁe’mo-l.ag 330
relating to the WPPSS nuclear pover plant, prepared and submitted
the second re’vision. of a Proposed Engineering Test Plan which
represented that “[t]hese tests will be vitnessed and the results
reported by an independent tes:mq laboratory” and that ths
laboratory would be hired to “participate in the testing as needed,
witnessing and publishing the report of the test results.”

S. On or about March 16, 1982, defendants TSI and RUBIN
rxr.nm caused ANI to issue a 1etter fmding defendant TSI's
Enqmeetmg Test Plan acceptable to ANI for insurance purposes.

6. On or about May 17-28, 1982, defendants TSI and
RUBIN FELDMAN conductéd one~hour fire endurance tests of
Thermo-Lag 330 for WPPSS. '

7. In or about May-June 1982, defendants TST and RUBIN
PELDMAN caused an ITL representative to sign, initial and backdate
daily work sheets, prepared by deféndaht TSI, which recorded steps
in the manufacture and assembly of test articles used in the
‘one-haur fire endurance tests of Thermo-Lag 330 for WPPSS that the
ITL representative had not witnessed.

8. In oy about June 1982, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan K. Siegel and ITL to sign,
and isgued ITL Report 82-5-35SA relating to the May 1982 one-hour
fire endurance tests for WPPSS.

18
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9. On or about June 26, 1982, defendants TSI and RUBIN
FELDHAN sent copies of ITL Reg)ort 82-5-355A to ANI and WPPSS's
agent Burns & Roe. |

10. On or about July 1, 1982, defendants TSI and RUBIN
FELDHMAN sent a copy of ITL Report 82-5-3551\, described as "a copy
of the test re_,?port issued by Industrial Testing Laboratories,” to
WPPSS.

11. On or about July 20, 1982, defendants TSI and RUBIN
PELDMAN caused ANI to issue an “"Acceptance of Testing (for
insurance purposes)” form —relating to conf iguratiox_xs of
Thermo-Lag 330 allegedly tested in' tests described in ITL Report
82~-5~355A.

12. On or about June 18-25, 1982, defendants TSI and
RUBIN PELDMAN conducted three-hour fire endurance tests of
Thermo-Lag 330 for WPPSS. |

13. In or about June-July 1982, defendants TSI and RUBIN
FELDMAN caused an ITL representative to sign, initial and backdate
daily work sheets, prepared by defendant TSI, whicﬁh recorded éteps
in the manufacture and assembly of test at._'t.icles used in the
three-hour fire endurance tests of Thermo-Lag 330 for WPPSS that
the ITL representative had not witnessed. |

| 14. On or about July 16, 1982, defendants TSI and RUBIN

FELDMAN vrote and sent to ANI a letter stating that “{tlhe 3 hour
report should be available from I.T.L. soon . . .~
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15. In or about July 1982, defendants TSI and RUBIN
FELDNAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and issued_ ITL Report 82-5-355B relating to the July 1982
three-hour fire endurance tests for WPPSS.

16. On or about April 29, 1982 and July 13, 1982,
defendants TSI and RUBIN FELDMAN conducted an ampacity derating
test for 1000-volt power cables protected with a three-hour rated
version of Thermo-Lag 330 for WPPSS, |

17. In or about July 1982, defendants TSX and nnazﬁ
rzhnulnlvrote, preparéd, caused Allan M. Siegel and ITL to sign,
and issued ITL Reports 82-5-355C and §2-3-355F relating to the
1000-volt ampacity derating test for wPPSS. ’

" 18. In or about July 1982, defendants TSI and RUBIN
FELDMAN issued as ITL Report 82-355-F-1 (also referred to as
82-5-355—?-1j a test report written by defendants TSI and RUBIN
FELDMAN, and never reviewed or approved by ITL, relating to a
- 600-volt ampacity derating test that had been conducted in October
1981 without any participation by ITL. _ |

19. On or about August 26, 1982, defendants TSI and

RUBIN PELDMAN sent a copy of ITL Report 82-5-3S5B to ANI.

| 20. On or about September 16, 1982, in connection with
the WPPSS.project) defendants TSI and RUBIN FELDMAN sent Burns &
Roe a letter which described encloéed documents written by fsr as
-pages, which were just received from Industrial Testing

Laboratories, that comprise Revision I” to ITL Report 82-5-355B.
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21. On or about September 30, 1982, deféndants TSI and
RUBIN FELDMAN caused ANI to issue an “Acceptance of Testing (for
insurance purposes)” form relating to configurations of
Thermo-Lag 330 allegedly tested in tests described in ITL éeport
82-5-355B,
22. On or about October 4, 1982, defemﬁants TSI and
ROUBIN FELDMAN vrote, prepared, sxgned and PE stamped caused Allan
M. Siegel to co-sign and PE stamp, and sent to the NRC in Bethesda,
_ Haryland a letter which represented specific facts about the
manufacture and assembly of test articles refarenced in ITL Reports
82-5-355A and 82-5-355B that had been manufactured and assembled
vithout an rn. representative present.
23. On or about August 2, 1982, defendants TSI and RUBIN
FELDMAN wroté and sent to ANI a letter concerning generic one-hour
and three-hour fire endurance tests which they planned to conduct
pursuant to the Engineering Test Plan previously approved for the
WPPSS tests. The letter stated: “We have contracted Industrial
Teeting Laboratories in St. Louis, Missouri to supervise, monitor. '
formally report and authenticate all phases of this test program.”
' 24. On or about August 6, 1982, defendants TSI and RUBIN
FELDMAN caused ANI to issue a letter finding defendant TSI's
Engineering Test Plan for the generic. fire endurance tests
acceptable to ANI for insurance purposes. _
25. On or about September 3, 1982, defendants TSI and
RUBIN FELDMAN wrote and' sent to ANI a letter representing that the
one~-hour and three-hour generic flre endurance tests "will be
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performed in accordance with the ANI approved test plan including
the participation of Industrial Testing Laboratories of St. Louis,
Mo.” -

26. On or about September 9-28, 1982, defendants Tsi and
RUBIN FELDMAN conducted generic one-hour fire endurance tests of
Thermo-Lag 330.

27. In or about September-November 1982, defendants TSI
and RUBIN FELDMAN caused an ITL representative to sign. initial and
backdate daily work shéets, prepared by defendant TSI, which
recorded stepé-in'the ménufacture'and assembly of test articles
used in the one~hour generic fire ehdurance tests of Thérmo—Lag 330
that the ITL representative had not vitnessed. _
| 28. From on or about September 10, 1982 through
October 12, 1982, defendants TSI and RUBIN FELDEAN conducted
generic threé-hour Ei:e endurance tests of Thermo-~Lag 330.

29. In or about September-November 1382, defendants TSI
afsd RUBIN FELDMAN caused an ITL representative to sign, initial and
backdate daily work sheets, rprepared by defendant T8I, which
recorded steps in the manufacture and assembly of test articles
used@ in the three-~hour generic fire endurance tests of
Tnermo-Lag 330 that the ITL representative had not witnessed.

'30. In or about November 1982, defendants TSI and RUBIN
FELDMAN wvrote, prepared, caused Allan ¥. Siegel and ITL to sign,
and issued ITL Report 82-11-80 relating to the September 1982

generic one-hour fire-endurance tests.
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31. In or about November 1982, defendants TSI and RUBIN

FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and is;ued ITL Report 82-11-81 relating to the Septem_ber-October
1982 generic three-hour fire-endurance tests. _

32. On or about November 20, 1982, defendants TSI and
'RUBIN FELDMAN sent coples 6f ITL Reports 82-11-80 and 82-11-8l to
ANI.
| 33. On or about December 2, 1982, defendants TSI and
RUBIN FELDMAN caused ANl to issue "ARcceptance of Testing (for
insurance purposes)” forms relating to the configurations of
Thermo-Lag 330 allegedly tested in tests described in ITL Reports
82-11-80 and 82-11-8l.

" 34. On or about March 7, 1983, defendants TST and RUBTH
FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 and ANI
acceptance of testing fbms to Bechtel in Gaithersburg, Maryland.

| 3S. On or about September 13, 1983, defendants TSI and

RURIN FELDMAN sent a copy of ITL Report 83-5-472, Revision I to ANI

along with a cover letter wvhich claimed that the “report
incorporates revisions which I.i‘.L. made at your request.”

36. On or about January 23, 1984, defendants TSI and

RUBIN FELDMAN sent copies of ITL Reports 82~11-80 and 82-11-81 and

ANI acceptance of testing forms to NUS in Gaithersburg, Maryland.

37. On or about January 23, 1984, defe_ndants TSI and

mm PELDMAN caused a letter typed on ITL stationery, stamped with

the signature of Allan M. Siegel, and containing representations
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about Therme-Lag 330 and ITL Report 82-3-2 to be sent to Carolina
Powér & Liqﬁt Company. |
' 38, On or about October 23, 1984, defendants TSI and
RUBIN FELDMAN wrote and sent Impell a letter which presented.
information relating to “(t}he one and three hour fire resistance
tests performed by Industrial Testing Laboratories. . .7
39. In or about December 1984, defendants TSI and RUBIN
FELDMAN vwrote, prepared, caused Allan M. Siegel and ITL to sign,
and issued ITL Report 84-12-181, vhich identified the ITL
representative, vho was not a pro_fessional engineer, as "_Cameron
buncan, P.E.~" | _
40. On or about Dacember 14, 1984, defendants TSI and
RUBIN PELDMAM wrote and sent to ANI a letter vhich represented that
with respect to an upcoming £ire endurance test: “The test agency
performing the test and preparing the report will be Industrial
Testing Labotatbries of St. Louis, Missouri.-
1. On or about January 4, 1985, defendants TSI and
RUBIN FELDMAN wrote and sent a letter to Sargent & Lundy which
represented that ITL  Report 84-~3-275 recorded “results of a
carefully degigned and instrumented test program conducted by an
independent tast laboratory” and that the written test plan had
| been ~implement{ed] by the test laboratory.”
42. On or about January 11, 1985, defendants TSI and
RUBIN FELDMAN wrote and sent a letter to Stone & Webster vhich
represented that # recent fire endurance test had been “performed

under the auspices of Industrial Testing Laboratories of St. Louis,
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0. The letter further stated: <A report is being prepared by
the Laboratory and will be issued shortly.~ |

43. On or about January 26, 1985, defendants TSI and
RUBIN PELDMAN wrote and sent a letter to the Tennessee Valley
Authority which set forth information relating to a fire endurance
test and stated: “A formal test report is expected shortly from.
Industrial Testing Laborétories. As so@n as received, a copy will
be transmitted to vou.”

44, In or about January 1985, defendants TSI and RUBIN
PELDMAN caused the first revision of ITL Report 82-355-F-1, a test
report they wrote that was never revieved or approved by ITL,
relating to a 600-volt ampacity derating test that had been
conducted in October 1981 without any participation by ITL, to be
prepared in part on ITL stationery and issued.

4S. In or about June 1985, defendants TSI and nnn:n_
rﬁnnunn wrote, prepared, caused Allan M. Siegel and ITL to sigm,
and issued ITL Report 85-5-314, which identified the ITL
representative, who was not & professional engineer, as “Mike
white, P.E.~

46. In or about-June 1985, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and issued ITL Report 85-6-283, which identified the ITL
representative, who.was not a professional engineer, as “Dave

Siegel, P.E."
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47. In or about July 1985, defendants TSI and RUBIN
FELDMAN wrote and sent a letter to Stone & Webster vhich responded
to comments by Stone & Webster concerning an ITL test report by
statimj: "I.T.L. has been advised of your request to effect the.
referenced corrections.”

48. On or about September 20, 1985, defendants TSI and
RUBIN FELDHAN sent copies of ITL Reports $2-11-80 and 82-11-81 and
ANI acceptance of testing forms to Bechtel in Gaithersburg,
Haryland.'

49. On or about November 4, 1985, defendants-TSI and
RUBIN FELDMAN wrote and sent a iet.ter. to GPU Nuclear COfporation in |
New Jersey vhich represented that with respect to an upcoming fire
endurance test, “[ilt is contemplated that” ITL “will supervisea
non!.f.or and otherwise be in total control of the test program. It
will also undertake the responsibility of reporting the results and
submitting its conclusions.”

50. On or about July 14, 1986, defendants TSI and RURIN
FELDEAN wrote, prepared, caused Allan x Sieqgel and ITL to sign,
and sent a letter on ITL stationery to Northeast Utilities in
Connecticut which stated: “We confirm that the following fire
tests wvere performed under the auspices, control and supsrvision of
Industrial Testing Laboratories” and listed ITL Reports 62-11-80,
§2-11-81, 85-6-263,.85-5-314 and 85-2-382. |

S1. On or about January 1S, 1987, defendants TSI and
RUBIN mnm respondéd to a request for test data from Arizona
Public Service Ccuﬁpany by writin§ and sending a letter to the
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utility and| Bechtel vﬁich stated: “Thermal Science, Inc.

has
requested this infermation from Industrial Testing Laboratories

(I.T.L.) and will forward the information as soon as possible.”

S2. On or about April 13, 1987, defendants TSI and RUBIN
YELDNAN sent copies of ITL Reports 82-355-F-1 and B4-3-275A to the
NRC in Bethesda, Maryland. '

$3. On or about April 14, 1987, defendants TSI and mmm
FELDMAN sent copies of ITL Reports 82-355-F-1 and 84-10-5 to the
NRC in Bethesda, Maryland.

5S4, On or about January 12, 1989, defendants TST and
RUB:fbl PELDMAN sent copies of ITL Reports 82-11-80, 82-11-81,
82-3-2, 87-5-77 and 84-12-181 and ANI acceptance of testing forms
to Bechtel in Gajthersburg, Maryland. o

§S. On or zbout February 27, 1989, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 and
TSI Technical Note 20684, Revision V, an installation procedures
manual for Thermo-lLag 330 that included ANI acceptance of testing
forms, to the NRC in Rockville, Maryland. _

56. On or about October 31, 1989, defendants TSI and
RUBIN FELDMAN sent a copy of TSI Technical Note 20584, Revision V,
to the NRC in Bethesda, Maryland.

57. On or about January 12, 1990, defendants TSI and
RUBIN FELDMAMN sent a copy of ITL Report 86-1-143 to The Toledo
Edison cOupany 1n Ohio.

58. On or about March 12, 1990, detend;ants 3% and RUBIN
FELDEAN wrote and sent a letter to Gulf States Utilities in
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Louisiana which represented that with respect to upcoming tests
relgting to the Thermo-Lag 330 Llnstallations at the River Bend
nuclear powver plafxt, “recognized third party experts will perform
the anaiyses. Industrial ‘Iesting Laboratories of St. Louis will be
responsible for conducting thé tests and reporting the results.-
S9. On or about June 14, 1990, dafendants TSI and RUBIN
PELDMAN wrote and sent a letter to Texas Utilities Electric w)hich
represenﬁed that the Thermo-Lag 330 one-hour rated fire barrier
system nac;l been “extensively tésted (over SO0 independent tests) by
Industrial Testing Laboratories under the auspices of the American
Nuclear Insurers and others, with very successful results.-”
. 60. On or about June 20, 1990, defendants TSI and RUBIN
FELDMAN sent a copy of ITL Report 82-11-80 and an ANI acceptance of
' testing form to Zion Ruclear Power Station in Illinois.
61l. On or about September 14, 1990._d¢f.endant’s TSI and
RUBIN FELDMAM sent copies of ITL Reports 82-11-80, 82~}.1—241,
84-5-387 and 85-2-382 and ANI acceptance of testing forms to
Wisconsin Electric Light & Power Co. | |
62. On or about December 22, 1990, defendants TSI and
RUBIN PELDMAN vrote, prepared, caused Allan M. Siegel and ITL to
'sign, and sent a letter on ITL stationery to Gulf States Utilities
vhich represented that certain fire endurance tests conducted in
1990 -were performed at [TSI] . . . under our directlion” and
reigresented facts about test articles that had been manufactured

and essembled without an ITL representative presenc.
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63. On or about July 15, 19581, defendants TSI and RUBIN
PELDMAN sent copies of ITL Reports 82-11-80, 82-11-81 and 86-1-43
énd ANI acceptance of testing forms to Arizona Public Service.

64. On or about October S5, 1991, defendants TSI and
RDBIN.EELDILN sent ANI acceptance of testing forms relating té
ITL Reports 82-11-80, 82-11-81, B82-11-241, 83-5-472A, 84-12-294,
85-2-382, 85-5-314, and 85-6-283 to the NRC in Rockville, Maryland.

65. On or about October S, 1991, defendants TSI and
RUBIN FELDMAN sent copies of installation manuals for
Thermo-Lag 330, including all versions of TSI Technical Note 20684,

to the NRC in Rockville, Maryland.

66. On or about October S, 1991, defendants TSI and

. RUBIN PELDMAN submitted a written statement to the NRC in

Rockville, Maryland which represented the following information for

_ITL Report 82-5-355-F-1: “Taest Laboratory: Industrial Testing

Laboratories, Ine.”

67. On or about October 17, 1991, defendants TSI and
RUBIN FELDMAN orally stated to the NRC in Rockville, Maryland, that-
representatives of ITL “officiated during the phases of the
testing. That's how the reports were published,” that TTL

representatives at tests were licensed professional engineers, and

that ITL representatives at tests described in test reports “vere

very independent. They reviewed all the data. They analyzed all

the data. It was as independent as you can make it.”

29
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68. On or about October 28, 1991, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 85-2-382, 85-5-314,
85-6-283, 82-11-80, 82-11-81, 82-11-241, 83-5-472A and 84-12-294,
ANI acceptance of testing forms and TSI Technical Note 20684 to
'GeOtgia Power Company. .

69. On or about November 12, 1991, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 82-355-F~1 and 84-10-5 to
the NRC in Rockville, Maryland.

' 70. On or about December 3, 1991, defendants TSI and

RUBIN FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 and
ANI acbeptance of testing forms to the NRC in Rockville,
Maryland. i

71. On or about March 6, 1992, defendants TSI and ROUBIN
PELDMAN sent copies of ITL Reports 82-3554‘-1 and 84-10-5 to

Florida Power & Light.

18 U.S.C. § 371
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CQUNT TWO

The Grand Jury for the District of Maryland further
charges: -

1. All the allegations contained 'in paragraphs 1
through 22 and 24 through S5 of Count One of this Indictment are
incorporated by reference as though ifully set forth in this
paragraph. _ |

2. On or about September 10, 1991, the NRC sent a
letter to defendants TSI and RUBIN PELDMAN stating that because of

the failure of Thermo-Lag 330 in a three-hour fire endurance test

performed for the River Bend Station at an independent testing
laboratory, the NRC ~had concerns regarding the ability of
Thermo-Lag 330 to perform as a fire rated' barrier” and had
"developed a number of technical questions concerning the
Thermo-Lag material and installation and test procedures.” The NRC
requested that defendants TSI and RUBIN FELDMAN provide responses
to an attached list of questions about ‘rhermo-Lag 330.
3. In response to the NRC's letter, defendants TSI and |

RUBIN FELDMAN submitted written and oral statements and copies of
alleged ITL .test reports, ANI acceptance of testing forms, TSI
installation manuals, and other documents to the NRC in Rockville,
Maryland.
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4. . On or about December 3, 1991, in the District c£
-Maryland and elsewhere, the defendants

TSI
and
~ RUBIN FELDMAN
in matters within the jurisdiction of the NRC, an agenéy of the
United States, knowingly and willfully falsified, concealed and
covered up by trick, scheme and device material facts and made
false, fictitious and fraudulent statements and representaiiéns as
to ﬁmterial facts, in that they sent ITL Reports 82-11-80 and
82- 11-81 to the NRC in Rockv;lle, Maryland which - :
B & wrportm o Be: Mreports prepated and issued by
Allan K. Siegel and m _ _
(2) represented that the tests described in the reports
had been performed “under the sﬁpewision and total
control of Industrial Testing Laboratories of St. Louis,
Missouri, an independent testing laboratory”;
(3) represented that the test program utilized Cthe
‘methods and standards set forth by ANI;
(4) represented that the test program .had been
~conducted in accordance with all applicable sections of
TSI‘s Engineering Test Plan, second revision dated
March 8, 1982, and as supplemented by Minutes of the
Meeting dgted 2 June 1982 and TSI's letters to ANI dated
August 2 and September 3, 1982° and “reviewed and
approved by the American Nuclear Insurers prior to the

commencement of the test program”;
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{S5) represented that “{al]ll instrumentation used in this
test program was calibrated in accordance with TSI's
Nuclear Quality Assurance Program Manual and Quality
Control Operating Procedures Manual. Calibration records
for this test instrumentation are on file at TSI, Inc.”;
(6) represented that “the protective envelope and ltne
manner in which it was applied can be considered typical
of those prescribed by TSI, Ine. for nuclear plant:
installation”: and
(7) represented that an ITL representative had revieved
and approved daily work sheets relating to the
manufacture and assembly of test articles on the same day
that the work had been performed by defendant TSI.
Whereas in truth and in fact, as the defendants TSI and
RUEIN FELDMAN well knew,
(1) the test reports were not prepared and issued by
Allan M. Siegel and ITL; |
(2) the tests described in the reports had not been
performed under the supervision and total control of ITL;
(3) the test program had_ not utilized the methods and
standards set forth by ANI, in that the necessary test
documentation had not been prepared by a recognized
testing laboratory or consultant;
(4) the test program had not been conducted iIn .
accordance with all applicable sections of TSI'S
Engineering Test Plan, as accepted by ANI, in that
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(a) contrary to the }:ngineering' Test Plan, the
test results were not repo'rted by an independent
- testing laboratory; |

(b) comtrary to the Engineering Test Plan, the
reports were not _published by an independent
testing laboratory:

(¢) contrary to the August 2, 1982 letter by
defendants TSI and RUBIK PELDMAN, ITL did not
supervise, monitor, fomlly report and
authenticate all phasés of the test progra—m: and
(d) contrary to the Engineering Test Plan, the
calibration status of all test instrumentation wvas

not checked prior to each test;

(5) the furnace thermocouples that measured furnace
temperatatures had never been calibrat.éd and defendant
T€I did not possess any calibration records:

(6) the Thermo-Lag 330 protective envelope and the
manner in which Thermo-Lag 330 was applied during
construction of the test article were not typicai of
construction and installation techniques prescribed by
defendant TSI for nuclear plant installation; and

(7) an ITL representative had not been present when
defendant TSI manufactured and assembled test articles

and did not reviev and approve daily vork sheets relating

to the manufacture and assembly on the same day that the
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work was perfofmed. but rather had signed and backdated

the daily work sheets at a later time.

18 U.S.C. § 1001
18 U.S.C. § 2
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COUNT THREE
The Grand-Jury for the District of Maryland further
charges: -
1. All the allegations contained in paragraphs 1 through
22 and 24 through 55 of Count Oﬁe of this Indictment and
Paragraphs 2 and 3 of Count Two of this Indictment are incorporated
by reference as though fully set forth in this paragraph.
' 2. On or about November 12, 1991, in the District of
Maryland and elsevhere, the defendants
| TSI -
-and
RUBIN FELDMAN
in matters within the jurisdiction of the NRC, an agency of the
United States, knowingly and willfully falsified, concealed and
cover:éd up by trick, scheme and device material facts and made
false, fictitious and fraudulent statements and representatioﬁs as
to waterial facts, in that they' sent to the NRC in Rockville,
_Maryiand a copy of ITL Report 82-355-F-1 which purported to be a
test report prepared and issued by ITL. |
Whereas in truth and in fact, as the defendants TSI and
RUBIN PELDMAN well knew, ITL Report 82-355-F-1 wvas not prepared
and issued by ITL and ITL did not participate in any manner in the
test described in the test report or in the preparation of the test.
reporc.

18 U.S.C. § 1001
18 UDSQC. § 2
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COUNT FOUR

The Grand@ Jury for the District of Maryliand further
charges:

1. All the allegations contained in paragraphs 1 thcough
22 and 24 through S5 of Count One of this Indictment and
Paragraphs 2 and 3 of Count Two of this Indictment are incorporated
by reference as though Euliy set forth in this paragraph.

2. On or about October 1?. 1991, in the District of
Maryland and elsewvhere, the defendants |

TSI
and
RUBIN FELDNAN |
in matters within the jurisdiction of the NRC, an agency of the
United States, kmowingly and willfully falsified, concealed and
covered up by trick, scheme and device material facts and made
false, fictitious and fraudulent statements and representations as
to material facts, in that defendants TSI and RUBIN FELDMAN made
oral statements to the NRC in Rockville, Maryland which
-(1)'_ represented that representatives of ITL “officiated
during the phlases of the testing. That’'s how the reports
were published”; and |
(2) represented that TITL representatives at tests
described in test reports “wvere very independent. They
reviewed all the data. They anélfzed all the data. It

vas""as independent as you can make it.”
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Whéreas in truth and in fact, as the defendants TSY and
RUBIN FELDKAN well knew,

(1) while ITL representatives attended tests, the test -
reports were written, prepared and published by
defendants TSI and RUBIN FELDMAM; and

(2) ITL representatives did not know how the tast
articles had been manufactured and assembléd and did not
review and analyze *all the data” telating to the tests,

and ITL did not function as an indepenéent laboratory in

connection with the tests.
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COUNT FIVE

The - Grand Jury for the District of Maryland further
cnarges: = -

1. All the allegat.iohs contained in paraqi:aphs 1 through
22 and 24 through 55 of Count One of thi.s Indictment are
incorporated by reference .as though fully set t‘ofth in this
paragrapn. |

2. On or about September 16, 1991, the NRC implemented
regulations relating to willful misconduct by persons not licensad
by the NRC wno are otherwise subject to the NRC's jurisdiction.
Under Title 50, Code of Federal Regulations, Section 50.5, any
supplier of any licensee who knowingly provides to any licensee,
contractor or subcontractor, components, equipment, mate'rials. or
other goods and services that relate to the licensee’s activities
regulated by the NRC may not deliberately submit to the NRC
information that the person submitting the information knows to be
incomplete or inaccurate in some respect material to the NRC.

3. On or about December 3, 1991, in the District of
Maryland and elsewhere, the defendants

Ts1
and
RUBIN PELDHAN
knowingly and willfully violated and attempted to violate a
regulation promulgated by the NRC pursuant to Title 42, United
States Code, Section 2201(b), in that defendants TSI and RUBIN
FELDEKAX, wvhile serving as suppliers of nuclear power plant

licensees and knowingly providing to licensees, cantractors and
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subconﬁractors equi'pment, materials and othier goods and services
that related to the licensees’ activities, deliberately submitted
to the NRC in Rockville, Maryland information that defendants TSI
and RUBIN FELDMAN knew to be incomplete and inaccurate :n some
raspect material to the NRC, in the form of copies of ITL Reports
82-11-80 and 82-11-81 which (1) purported to be test reports
prepared and issued by Allan M. Siegel and ITL; (2) represented
 that the tests described in the reports had been performed “under
the supervision and total control of Industrial Testing
La_bor_;_r.ories of St. Louis, Missouri{, an lndepehdent _testing
laboratory*; (3) represented that the test program utilized the
methods and standards set forth by ANI; (4) represented that the
t:est program had been “conducted in accordance with all applicable
sections of TSI’'s Engineering Test Plan, second revision dated
March 8, 1982. and as supplemented by Minutes of the Meeting dated
2 June 1982 and TSI‘s - letters to ANI dated August 2 and
September 3, 1982' and “reviewed and approved by the American
Nuclear Insurets. prior to the éome_ncement of the‘ test program”;
(5) represented that ‘“{alll instrumentation used in this test
program was calibrated in accordance with TSI's Nuclear Quality
Assurance Program Manual and Quality Control Operating Procedures
Manual. Calibration records for this test instrumentation are on
file at TSI, Inc.”: (6) represented that “the protective e;xvelope
and the manner in which it was applied can be considered typical of
those prescribed by TSI, Inc. for nuclear plant installation”; and

(7) represented that an ITL representative had reviewed and
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approved daily work sheets relating to test articles on the same

day that such sheets had been prepared by defendant TSI.

42 U.S.C. § 2273(a) and § 2201(b)
10 C.F.R. § 50.5(a)(2)
18 U.S.C. § 2
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COUNT SIX

The Grand Jury for the District of Maryland - further
charges: - ' |

1. All the allegations contained in paragraphs 1 through
22 and 24 through 55 of Count One of this Indictment and
?aragr_aph 2 of Count Five of this Indictment are incorporated by
reference as though fully set forth in this paragraph.

2. On or about November S, 1991, in the District of
Maryland and elsevhere, the defendants
TSI
and

| RUBIN FELDMAN
knowingly and willfully violated and attempted to violate a
regulation promulgated by the NRC pursuant to Title 42,' United
States Code, Section 2201(b), in that defendants TSI and RUBIN
FELDMAN, while serving as suppliers of nuclear pdwer plant
licensees and knowingly providing to licensees, contractors and
shbcontractors equipment, materials and oﬁher goods and services
that related to the licensees’' activities, deliberately subxgitted
to the NRC in Rockville, Maryland information that defendants TSI
and RUBIN PFELDMAN knew to be incomplete and inaccurate in some
respect material to the NRC, in the form of a copy of ITL Report
82-355-F-1, which purported to be a test report prepared and issued

by ITL.

42 U.S.C. § 2273(a) and § 2201(Db)
10 C.F.R. § 50.5(a)(2)
18 U.5.C. ¢ 2

i
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CQUNT SEVEN

The Grand Jury for the District of Maryland further
charges:

1. All the allegations contained in paragra{:ns 1 through
22 and 24 through 55 of Count One of this Indictment and
Paragraph 2 of Count Five of this Indictment are incorporated by
reference as though fully set forth in this paragraph.
2. On or about October 17, 1991, in the District of
Maryland and elsewhere, the defendants

TSI | -
and '
RUBIN FELDMAN
knowingly -and willfully violated and aitenpt_.ed to violate a
regulation promulgated by the NRC pursuant to ‘rltie 42, United
States Code, Section 2201(b), in that defendants TSI and RUBIN
FELDMAN, vhile serving as suppliers of nuclear power plant
licensees and knowingly providing to licensees, contractors and .
subcontractors equipment, materials and other goods and services
that related to the licensees’ activities, deliberately submitted
to the NRC in Rockville, Maryland information that defendants TSI
and RUEIN FELDMAN knew to be incomplete and inaccurate in some
respect material to the NRC, in the form of oral statemsnts which
(1) represented that ITL representatives “officiated during the
phases of the testing. That’s how the reports vere publighed”; and
(2) represented that ITL representatives at tests described in test
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reports “wvere very independent. They reviewved all the data. They

analyzed all the data. It was as independent as you can make it.”

42 U.S.C. § 2273(a) and § 2201(b)
10 C.F.R. § 50.5(a)(2)
18 U.S.C. § 2

LYRNE A. BATTAGLIA
United States Attorney

A TRUE BILL:

Foreperson

pDate: September 29, 1994
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. SAB & BSS . ) ‘
© USAD 9401322
' IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFP MARYLAND
SOUTHERN DIVISION

UNITED STATES OF AMERICA *
' *
Ve * CRIMINAL NO. DRC-$4-0380
. : * _ _ ‘
THERMAL, SCIENCE, INC.,: * (Conspiracy, 18 U.S.C. § 371;
a/k/a TSI * Concealing Material Facts,
a/k/a Thermal Systems, Inc. % Making False Statements and
a/k/a T.S.I. Thermal * Using False Writings and
Systems, Inc. * Documents, 18 U.S.C. § 1001;
a/k/a T.S.I., Inc. * Aidinmg and Abetting,
‘a/k/a Feldchem, Inc. * 18 U.S.C. § 2)
_ and * _
RUBIN FELDMAN * v
*
Defendants - %
' *
% -
. *'
*
*kkkktktk

SUPERSEDING INDICTMENT
COUNT ONE
The Grand Jury for the Di‘strict “of Maryland charges that:
I. INTRODUCTION
At all times material to this Indictment:
e——— - A. Defendants and Coconspirators
1. | THERMAL SCI.EN.CE, INC. (”“TSI”) was a privately-owned
corporation organized under the laws of the State of.Mi“ssouri with
headquarters and manufacturing facilities in St. Louis, Missouri.
TSI was the corporate successor to an entity incorporated on
August 11, 1967 as Thermal Systems, Inc., wbich later operated
under the names T.S.I. Thermal Systems, Inc.,-T.S.I_., Inc. and
Thermal Science, Inc. The corporate successor was incorporated on

August 28, 1985 as Feldchem, Inc. and changed its name to Thermal



Science, Inc. on December 3i, 1986. As used herein, “TSI” referé
to all of these corporate entities. 'Defendant TSI ehgaged in the
development, manufacture, promotion, sale and interstate
distribution of fire barrier products.

2. Defendant RUBIN FELDMAN was president, director and
an owner of defendant TSI and a licensed professional engineer
("PE™).

3. Industrial Testing Laboratories, Inc. ("ITL") vas a
privately-owned corporation organized under tﬁe laws of Missouri.
with headquarters and testing facilities in St. Louis, -Missouri.
ITL engaged in chemical_analysis,.metallurgical, pollution and
flammabiliﬁy-testing, product certification and products liability
iﬁvestigations. ITL did not own or 6perate a test furnacé and had
no significant experience in fire endurance or electrical testing.
Prior to 1982, defendants TSI énd RUBIN FELDMAN engaged ITL to
perform a variety of chemical and other tests which did not include
fire endurénce'or electrical testing. -

T 4, Allan M. Siegel was presidenﬁ, difector and an owner
of ITL and a licensed professional engineer. |

B. Fire Safety Requlation of Nuclear Power Plants

5. The Nuclear Regulatofy Commission (“NRC”) was an
agency of the United States which was fesponsible for the

- regulation of nucleér power plants and protécting the health and
safety of the public from nucleaf—related incidents. NRC offices,
and beginning in Aprll 1988 NRC headquarters, were located in

Montgomery County, Maryland.



6. The NRC administered and enforced Ehe Atomic Energy

Act, Title 42, United States Code, §§ 2011 et seq., and regqulations
issued thereunder, contained in Title 10 of the Code of ngeral‘
Regulations. - The Atomic Energy Act authorized the NRC to issue-
licenses to operate nuclear power plants and to prohibit the
operation of any such'plant, except in accordance with a valid

- license and any conditions to the license established by the NRC.
All 1icéﬁ;es issued by the NRC were issued subject to the express
condition, among others, that the.licensee would comply with all

rules and regulations of the NRC then or thereafter in effect.

7. In a nuclear powe:"plantq a controlled nuclear

reaction of radioactive fuel is maintained to generate the heat
necessary to make electricity. 1If control of the nuclear reactor
is lost, sufficient heat may be generated to cause a reactor core

. meltdown, which could reéult in'the release of radioactive material
into the environment and endanger public heaith, life and property.
8. To minimize the likelihood of a loss of con;rol of

“Tthe nuclear reactor, NRC. regulations required that safety systems
in nuclear power plants be built and operatéd with redundancy.
Redundancy required that each plant_have two of eaéﬁ piece of
equipment or component, called safe shutdown components} needed to
maintain control of or safely shut down the nuclear reactor. 1In
_ the event one safe shutdown component were to fail, the redundant
component would be available to 'perform its"functions. Safe

shutdown components include electrical cables, which are often

enclosed ih cable trays or conduits.



9. To ensure that at least one means of achieving and
maintaining safe shutdown of a nuclear reactor would remain
available in the event of fire, the NRC's design criteria for
nuclear power plants required thaﬁ structures, systems, and’
components important to safety be designed and located to minimize,
consistent with other safety requirements, the probability'and'-
effect of fires and explosions.

:10. On November 19, 1980, the NRC iséued'a regulétion,'
which_took effect on February 17, 1s81, eﬁtitled.“Fire Protection
of Safe shutdown Capability,” which was codified at Title 10 of the
Code of Federal Regulations, Section 50.46 and Appendix R
("Appendix R”). Section III.G of Appendix R was made applicable to
all nuclear power plants _whiéh had received or were seeking
operating licenses.

11. Section III.G of Appendix R required that each
licensed nuclear power plant establish certain fire protection
o features to ensure that at least one means of achieving and
~Maimtaining safe shutdown conditions would remain available during

and after a fire in the plant. It provided that for each
designatéd fire area in a nuclear powef plant which conﬁained safe
shutdown components, one of three methods had to be used to provide
the required fire protection unless the NRC granted an exemption.
_Two methods involved installation of fire barriers:
| (1) Séparatipn.of redundant safe shutdown components by

a fire barrier having a three-hour fire rating, or .



(2) Enclosure of one of the redundant safe shutdown
components by a fire barrier having a one-hour fire
rating, with £fire detection and automatic fire

- suppression systems installed in the designated

fire area.

12. The NRC instructed licensees that fire barriers
could receive a one-hour or three-hour “fire rating” for fire
resistance by withstanding a "standard test fire” conducted in
accordance with technicai criteria set forth by the American

~ Society for Testing and Materials ("ASTM*) in its publication
ASTM E-119, “Standard for Fire Resistance of Building Materials.”
Fire barriers.achieving these fire ratings were known as “one-hour
barriérs" and."three—hour barriers.”

13. NRC regulations also .required that fire barrier
systems be installaﬂ so as to ensure that enclosed electrical

cables survive the 40-year anticipated 1life of a nuclear power

NS

plaﬁt. When cables are placed into cable trays or conduits and
=wrapped in fire barrier, the barrier retains heat, generated by the
electric current and the cable insulation temperature increases,
causing premature deterioration.of the cable. The preferred method
of protecting cables from the insﬁlating effect of the fire barrier
material was "derating” (lowering) the "ampécity”.(current-carrying
xéapacity) of enclosed cables. .
14. After the NRC iséued Appehdik R, utilities began
considering the installation.of fire barriers in tbeir nuclear

po&er plants. To protect cables while maintaining current at the



- highest possible level, utilities sought to ourchése barriérs that
achieved onthour and three-hour fire ratings while requiring the
smallest possible amount of ”ghpacity derating.”

15.. In designihg and constructing new nuclear power '
plants and modificétions to existing plants and in evaluating,
purchasing and installing fire barriers, utilities employed the
services of architectural, engineering and construction firms
(hereinaffer reforred to as the.ﬁtilities' "agents”). These firms
included Bechtel Power Corporation and affiliated companies
("Bechtel”) and-NUS'Corporation ("NUS”), which both maintained
_offices in Gaithersburg, Maryland; Burns and Roe, Inc. ("Burns and
Roe”); Sargent & Lundy Engineering (“Sargent & Lundy”); Stone &
Webster Engineering Corporation (“Stone & Webster”); and ABB Impell
Corporation (“Impell”). These firms were emploYed by utilities to
participate in selecting fire barriers for nuolear power plants.

C. American Nuclear Insurers

16. American Nuclear Insurers (“ANI") was an

~Uminmcorporated joint underwriting association of approximately 140
insufance oompanies which proéided property and liability insurance
to utilities that owned and operated nuclear power planté. Located
in Farmington, Connecticut, ANI was a "nuclear insurance pool” in
which member companies pledged assets to amass the large amounts of °
insurance capacity needed’ to insure the risks éssociated with
nuclear power plants and to spread Ehe risk among a large nuhber of

insurance companies. A similar nuclear insurance pool of mutual



insurers was known as Mutual Atémic Energ?i Reinsurance Pool .
( “MAERP").

17. ANI maintained a department which was responsible
for identifying, monitoring and reduciﬁg potential hazafds in the
design, construction and operation of facilities insu:ed by ANI and
MAERP. In 1976, ANI and MAERP establisked basic acceptance and
test parameters for-a fire bérrier system. In 1979, ANI issued a
standard fire endurance test method for fire barriers in nuclear
power plants which rquired succéssful passage of fire tests and
“submittal of necessary test docuﬁéntation as prepared by a
recognized testing laboratory or consultant.”

.18. Under the 1979 standard, ANI examined fire tests of
fire bérriers to determine whether ANI would accept the barriers
“for insurance purposes only.” 1If satisfied with the test results
and tést documentation,'ANI would issue an “"Acceptance of Testing
(for insuran;e purposes)” form. Utilities that installed accepted |
fire barfiéfé.could obtain more favorable insurance rates.

D. Thermo-Lag 330 |

~19. During the 1970s, defendants Tsi and RUBIN FELDMAN

“;;;GEactured and sold a line of patented and trademarked products
known as "Thermo-Lag,” including Thermo-Lag 330. Thermo-Lag 330,

sometimes referred to as 330-1, was a fire resistive coating
utilized to protect road and railroad tank cars, missiles, rockets
and other iﬁstallations.

20. As the NRC began requiring installation of fire

barriers in nuclear power plants, defendants TSI and RUBIN FELDMAN
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developed a version of Thermo-Lag 330 for use in nuclear power
plants. On or about August 9, 1579, defendant TSI advised the NRC
by letter that it intended to conduct tests to-qualify-Thermo;
Lag 330 for use at nuclear power'plants. In the letter, defendant‘“
TSI acknowledged the need to conduct fests under the ASTM E-119
standard "at a fully qualified fire test facility.”

21. In 1981, as part of efforts to qualify
Thermo-Lag 330 for use in nuclear powér plants, defendants TSI and
RUBIN FELDHAN conducted fire endurance tests at the premises of
defendant TSI and issued-test reports in the name of defendant TSI
signed by defendant RUBIN fELDHANL " When these test reports were
éresented.to the NRC, the NRC stated that Thermo-Lag 330 could only
be qualified for installation at a nuclear power plant by having an
ASTM E-119 test of an as-installed configuration conducted at én

approved testing laboratory.

22. On or about'January 7. 1982, in connection with the

o Washington Public Power Supply System ("WPPSS”) WNP Unit 2 power
~plant, Bufns and Roe, an agent of WPPSS, asked defendants TSI and
RUBIN FELDMAN to submit a price guotation for fire endurance and
ampaéity derating testing of Thermo-Lag 330. Burns and Roe
required that a third party, mutually acceptable to WPPSS, ANI and
defendant TSI, ”record,.document ahd prepare reports” and that
"[t]he test results shall be documented in a report prepared and PE
stamped by the  third party.” On‘ of about. January 21, 1982,
defendants TSI and RUBIN FELDMAN responded to Burns and Roe’s

request by offering to procure "participation of a third party

8
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mutually acceptable to” TSI, WPPSS, Burns and Roe and ANI "in the

~witnessing, recording, documentation, and. preparation of test

reports.” Defendants TSI and RUBIN FELDMAN further stated:

'Réporté and test results will be released and PE stamped by such’
third party.”

II. THE CHARGE
_ _23f From in or about January 1982 and continuing through
at least in or about April 1992, in the District of Maryland and

elsewhere, the defendants

TSI -
. and |
RUBIN FELDMAN
did unlawfully, willfully and knowingly combine, conépire,
| confederate and agree together, with Allan M. Siegel and ITL, and
with others known and unknown Ed the Grand Jury, _
(i) to commit an offense against the United'states, that
is, in matters within the jurisdiction of the NRC, an
agency of the United States, to falsify, conceal and
T cover up by trick, scheme, and device material facts, and'
to make and cause to be made false} fictitious and
fraudulent statements and representations asito material'
facts, and to make and use félse writings and documents
knowing the same .to contain false, fictitjous and
frauduleﬁt statéments and ent;ies, _in' violation of
Title 18, United States Code, Sections 1001 and 2; and
(2) to defraud the United States.by impeding, imgairing,

obstructing and defeating the lawful governmental



functions of the NRC in its administration of the Atomic
Energy Act and related regulétions.
IIX. OBJECTS OF THE CONSPIRACY

24.- It was an object of the conspiracy for defendants
TSI and RUBIN FELDMAN and coconspirators to enrich themselves by
causing utilities and their agents to puréhasé millions of dollars
worth of Thermo-Lag 330 for installation in nhclear.powef plants.

25. It was a further object of the cons?iracy for
defeﬁdants TSI and RUBIN FELDMAN and coconspirators to -cause
utilities and their agents, the NRC and ANI to believe that an
independent testing laboratory had prepared and published test
reports and supervised all phases of a test program to.qualify
Thermo-Lag 330 for installation in nuclear.power plants. |
|  26. It was a further object of the conspiracy for
defendants TSI and RUBIN FELDMAN and coconspirators to cause
utilities and their agents, the NRC and ANI to believe, on the

basis of the test reports and bther ddcuments, that installing

" TheTrmo-Lag 330 in accordance with defendant TSI’'s installation

manuals would permit nuclear power plants to meet the NRC’'s
Appendix R regulations and ANI's acceptance criteria for fire

barriers.

27. It was a further object of the conspiracy for

. defendants TSI and RUBIN FELDMAN and coconspirators to conceal the

fraudulent nature of the test program and test reports for

Thermo-Lag 330 from utilities and their agents, the NRC and ANI.

10
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IV, HEANS AND METHODS OF THE CONS?IRACY

28. It was part of the conspiracy that defendants TSI
and RUBIN FELDMAN represented to the NRC, utilities and their
agents and ANI that an independent testing laboratory would
witness, supervise, monitor, record and document all phaseé of a
test program for Thermo-ﬁag 330 and prepare, PE stamp, publish and

release test reports relating té.the tests. |
29. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN hired Allanln. Siegel and ITL
501ely to (a),furnish wiﬁnesses for one-hour and thrée-hour fire
endurance and ampacity derating tests of Thermo-Lag 330 to be
conducted by defendant TSI at the premises of defendant TSI and
(b) sign test reports written by defendants TSI and RUBIN FELDMAN.
- 30. It Qas a further part of the conspiracy that
defendants TSI ahd RUBIN FELDMAN caused test ‘articles of
Thermo-Lag 330 to be assembled utilizigg enhanced constructibn
procedures not generally disclosed in test report‘text§.or sketches_

or required by TSI installation manuals. In fire endurance test

_ . --articles, these enhancements included "prebuttering” (coating the

edges of) Thefmo—iag 330 prefabricated panels with trowel grade
Thermo-Lag 330 before joining them; using metal tie wire}stitching,
machine screws and wire staples to tightiy secure Thermo-Lag‘330
prefabricated panels to one another;'and coating the test articles
with additional Thermo-Lag 330.

31. It was a further part of the conspiracy that

defendants TSI and RUBIN FELDMAN caused test articles of

11



‘Thermo-Lag 330 to be manufactured and assemblednwithoﬁt supervision
by any ITL representative, utilities and their agents or ANI.
| 32. 1It, was a . further part of thé conspiracy that.
defendants TSI and RUBIN FELDMAN, to falsely, fictitiously and
fraudulently create the impression that ITL supervised the
manﬁfacture and assémbly of test articles; prepared daily work
sheets on what purported to be ITL forms and caused. ITL
representaﬁives to sign and backdate the éheets. : | |
33. It was - a further paft of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote test reports relating to
fire endurance and ampacity deréting tests of Thermo-Lag 330
éonducted.by deEendanﬁ-TSI at the premises of defendant TSI,
prepared the reports in a format that falsely, fictitiously and
fraudulently made the reports appeaf to.have been prepared and
published by ITL, and caused the cover pages of teét repérts to be
typed onto blank ITL letterhead stationery'obtained from ITL.
34. It was a further part of the conspiracy that
“defendants TSI and RUBIN FELDMAN wrote and prepared test reports
wvhich falsely, fictitiously and fraudulently stated that the tests
were conducted “under the supervision and total conﬁrol of
Industrial Testing Laboratofies of'_St.‘ Louis, Missouri, an
independent testing laboratory.” |
35. It was a further part of the 'con5piracy that
defendants TSI and RUBIN FELDMAN wrote and prepared test reports
which falsely, fictitiously and fraudulently stated that the test

program was conducted in accordance with the methods and standards

12
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set forth by ANI, in an ANI-approved engineering test plan, and in
other representations made by defendants and relied upon by ANI.

36. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and preparéd test reports

whose text and sketches (a) did not accurately describe the test

articles, (b) falsely, fictitiously and fraudulently represented
that the test articles and construction techniques were typical of
the articles and - techniques prescribed in defendant TSI's.

installation manuals for Thermo-Lag 330, -and (c) concealed.

information ' that the test articles contained construction

enhancements not required by the-inétallation manuals.

37. It was a further part of the conspiracy that

defendants TSI and RUBIN FELDMAN wrote and prepared test reports

which included as appendices false, fictitious and fraudulent

backdated daily work sheets.

38. It was a  further part of the conspiracy that

_defendants TSI and RUBIN FELDMAN wrote and prepared test reports

—whiclt falsely, fictitiously and fraudulently represented that all

instrumentation used in the test program was calibrated and that
calibration records were on file at defendant TSI, when in fact the

thermocouples that monitored furnace temperatures ' were not

calibrated.

39. It was a further part of the conépiracy that

. defendants TSI and RUBIN FELDMAN wrote and prepared test reports

which falsely, fictitiously and fraudulently represented that the

ITL witnesses at tests were professional ‘engineers.

13
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40. It was a further part of the conspiracy that

defendants TSI and RUBIN FELDMAN caused Allan M. Siegel to sign

 test reports typed in part on ITL stationery which falsely,

fictitiously .and fraudulently purported to be independent ITL"
reports.

41. It was a. further .part of the conspiracy that
defendants TSI and RUBIN FELDMAN caused Allan M. Siegei to sign
tést reports, knowing that Siegel had not read the reports or
reviewed the underlying test data.:

42. .It was a further part of the conspiracy that
defendants TSI and RUBIN FELDHMAN caused Allan M. Siegel to sign
cover sheets to test reports that had not been provided to him.

43. It was a further part of the conspiracy that

defendants TSI and RUBIN FELDMAN paid ITL more than $80,000.

44. It was a further part of the conspiracy that

defendants TSI and RUBIN FELDMAN wrote and prepared a false,

fictitious and fraudulent ITL test report which related to a test

“Cnat ITL had not attended, participated in, supervised or reviewed

in any manner.
45. It was a further part of .the conspiracy that
defendants TSI and RUBIN FELDMAN wrote and prepared an ampacity

derating test report that contained significant mathematical errors.

_and, after being advised of the errors, did not.disclose the errors

to_potentiai purchasers of Thermo-Lag 330 to whom the report had

been sent.

14



46. It was a further part of the conspiracy thét
defendants TSI and RUBIN FELDMAN wrote, prepared, and in some
instances caused Allan M. Siegel and ITL to sign and PE stamp
letters which-contained false, fictitious and fraudulent statementsJ

~and representations'and concealed material facts abbut tests and
test reports relating to Thermo-Lag 330.

47. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote, prepared, and distributed
sales brochures which contained false, fictitious and fraudulent
statements and répresentations and concealed material facts
relating to Thermo-Lag 330, includiﬁg a representation that tests
of Thermo-Lag 330 "were conducted at TSI, Incorporated, St. Louis,
Missoﬁri by Indﬁstrial'Testing Laboratorie§ (independent third
party){ St. Louis, Missouri.” -

48. It vas a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN wrote, prepared, and issued .

- installation manuals which cbntained false, (fictitious and
~Traudulent statements and representations and concealed material
facts ;elating to Thermo-Lag 330.

-49. It was a further part of the.cénspiracy.tﬁat between
in or about March 1982 and in or about April 1992, defendants TSI
and RUBIN FELDMAN issued and sent to the NRC, utilities and their

. agents and ANI alleged ITL test reports, letters, sales brochures
and 1installation 'manuéls which were false, fictitious and
fraudulent or concealed material facts in one or more of the ways

described above.
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S0. It was a further part of the conspiracy that

 defendants TSI and RUBIN FELDMAN caused ANI, acting in reliance on

false, fictitious and fraudulent statements and representations ana
acting'without material facts about the Thermo-Lag 330 test program'l
that were intentionally'concealed from it, to issue “Acceptance of
Testing (for insurance purposes)” forms relating to the
configurations of Thermo-Lag 330 allegedly tested in the test
reports subﬁitted to ANI. . |

51. It was a further part of the conspiracy . that
defendants TSI and RUBIN FELDMAN sent fraudulently;obt&ined ANI
~Acceptance of Testing (for insurance purposes)® forms to the NRC
and to utilities and their agents.

52. -It was ‘a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN caused utilities and their agents,
acting ‘in reliance on false, fictitious and fraudulent test
reports, ANI “Acceptance of Testing (for insurance purposes)”

forms, letters, installatipn manuals, sales brochures and other

- ~Stdtements and representations, and acting without material facts

about the Thermo-Lag 330 test program that were intentionally
concealed from them, to purchase more than §58 hillion of
Thermo-Lag 330 products and install them as fire barriers in more
than 70 nuclear power plants.

53. It was a further part of the conspiracy that

defendants TSI and . RUBIN FELDMAN shipped Thermo-Lag 330 to

purchasers with "Certificates of Conformance” which represented
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that the materials were identical to materials "tested by” ITL or
used in tests “performed by” ITL.

54. It was a further part of the conspirecy that
defendants TSI and RUBIN FELDMAN caused utilities to falsely,’
fictitiously and fraudulently represent to the NRC that, by.
installing Thermo-Lag 330 in nuclear power plants, they had
complied or would comply with Appendix R and related requirements.

55. It was a further part of the conspiracy that
defendants TSI and RUBIN FELDMAN made false, fictitious and
fraudulent statements and took numerous other steps to conceal the
true facts about the Thermo-Lag 330 test program from the NRC.

Overt Acts

During the course of and 1in furtherance of the
conspiracy, the defendants and their coconspirators performed the
following acts in the District of Maryland and elsewhere:

| 1. In or about January 1982, defendants TSI and RUBIN
FELDMAN hired Allan M. Siegel and ITL to send witnesses to fire
“endurance and ampacity derating tests of Thermo-Lag 330 to be
conducted aﬁ the premises of TSI and to sign test reports to be
prepared by TSI.

2. On or about February 4, 1982, defendants TSI and

RUBIN FELDMAN conducted a three-hour fire endurance test of

.. Thermo-Lag 330.

3. On or about March 1, 1982, defendants TSI and RUBIN

FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,

17



'and issued ITL Report 82-3-2 relating to the Febtuary 4, 1982
three-hour fire endurance tests.
4. on or.about March 8, 1982, defendants TSI and RUBIN
FELDMAR,' in - connection with proposed tests of Thermo-Lag 330
relating to the WPPSS nuclear power plant, prepared and submitted
the secbnd revision of a Proposed Engineering Test Plan.yhich
represented that '[t]heﬁe tests will be witnessed and the results
reported by an independent testing laboratory” and that the
laboratory would be hired to "participate in the testihg as needed,
witnessing and publishing the report of the test results.”
5. On or about March 16, 1982, defendants TSI and RUBIN
FELDMAN caused ANI to is;ue' a letter finding defendant..TSI's
Engineering Tést Plan_acceptéble to ANI for insurance purboses;
6. .On or about May 17-28, 1982, defendants TSI and
RUBIN FELDMAN conducted one-hour £fire endurance tests of
‘Thermo-Lag 330 for WPPSS.
7.  In or about May-June 1982, defendants TSI and RUBIN
_fEEﬂBHAN'caused an ITL representative to sign, ihitial and backdate
daily work sheets, prepared by defendant TSI, which recorded steps
in the manufacture and assembly of test articles used in the .
one-hour fire endurance tests of_Thermo-Lag 330 for WPPSS that the
ITL representative had not witnessed.
| 8. In or about June 1982, defendants TSI and RUBIN
PELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and issued ITL ReporE 82-5-355A relating to the May 1982 one-hour

fire endurance tests for WPPSS.
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9. = On or about June 26, 1982, defendants TSI and RUBIN
PELDMAN sent copies of ITL Report 82-5-355A to ANI and WPPSS's
agent Burns & Roe.
| 100 On or about July.l, 1982, defendants TSI and RUBIN
FELDMAN sent a copy of ITL Report 82-5-355A, described as "a copy
of the test report issuéd by Industrial Testing Laboratories,” to
WPPSS,
~11. On or about July 20, 1982, defendants TSI and RUBIN
FELDMAN caused ANI to issué an “Acéeptance of Testing (for
insurance purposes)” form relating tb configurations of
Thermo-Lag 330 allegedly tested in tests described in ITL Report
82-5-355A.°
12. On or about June 18-25, 1982, defendants TSI and
RUﬁIN FELDMAN conducted three-hour fire endurance tests of
Thermo-ﬁag 330 for WPPSS. |
13. 1In or about June-July 1982, defendants TSI and RUBIN
PELDHAN cau;ed an ITL rep:esentative to sign, initial and backdate
-——E;Eiy work sheets, prepéred by defendant TSI, which recorded steps‘
in the manufacture and assembly of test articles. ;}sed in the
three-hour fire endurance tests of Thermo-Lag 330 for WPPSS that
the ITL representative had not witnessed.
14. On or about July 16, 1982, defendants TSI and RUBIN
FELDMAN wrote and sent to ANI a lgtter stating that “(tlhe 3 hou;

report should be available from I.T.L. soon . . .”
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'15. In or about July 1982, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,

and issued ITL Report 82-5-355B relating to the July .1982

three-hour fire endurance tests for WPPSS.

16. On or about April 29, 1982 and July 13, 1982,
defendants TSI and RUBIN FELDMAN conducted an ampacity derating
test for 1000-volt power cables protected with a three-hour rated
version of Thermo-Lag 330 for WPPSS. |

| 17. In or about -July 1982, defendants TSI and RUBIN
FELDMAN wrote, prepared and caused.Allan M. Siegel and ITL to sign
ITL Report 82-5-355C, and issued ITL Reports 82-5-355C and
82-5-355F relating to the 1000-volt ampacity derating test for
WPPSS.. -

.18. In or about July 1982, defendants TSI and RUBIN
FELDMAN issued as ITL Report 82-355-F-1 (also referred to as
82-5-355-F-1) a,test report written by defendants fSI and RUBIN

FELDMAN, and never reviewed or approved by ITL, relating to a

"'600-volt ampacity derating test that had been conducted in October

1981 without any participation by ITL.
' 19. On .or about August 26, 1982, defendants TSI and
RUBIN FELDMAN sent a copy of ITL Report 82-5-355B to ANI.

20. On or about September 16, 1982, in connection with

- the WPPSS project, defendants TSI and RUBIN FELDMAN sent Burns &

Roe a letter which described enclosed documents written by TSI as
“pages, which were just received from Industrial Testing‘
Laboratories, that comprise Revision I” to ITL Report 82-5-355B.
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2l1. On or abouﬁ September 30, 1982, defendants TSI and
RUBIN FELDMAN caused ANI to issue an ~“Acceptance of Testing (for
insurance purposés)“l form relating to configufations“ of
Thermo-Lag 330 allegedly tested'in tests deécribed in ITL Repprtf
82-5-355B. ' | -

22. On or about October 4, 1982, defendants TSI and
RUBIN FELDMAN wrote, prepared, signed and PE stamped, caused Allan
M. Siegel to cb—sign and PE stamp, and sent to the NRC in Bethesda,
Maryland a letter which represented specific facts about the
manufacthre and assembly of test articles referenced in ITL Reports
82-5-355A and 82-5-355B that had been manufactured and assembled
without an ITL representative present. '

23.  On or about August 2,:1982, defendanﬁs TéI and RUBIN
FELDHAN wrote and sent to ANI a letter concerning generic one-hour
and three-hour fire endurance tests which they planned to conduct
pursuant to the Engineering.Test Plan previously approved for the

WPPSS tests. The letter stated: “We have contracted Industrial

Testing Labqratqries in St. Louis, Missouri to supervise, monitor,
formally report and authenticate all phases of this test program.‘

24. On or about August 6, 1982, defendants Tsi and RUBIN
FELDMAN caused ANI to issue a letter finding defe.ndant TSI's

Engineering Test Plan for the generic fire endurance tests

-acceptable to ANI for insurance purposes.

25. On or about September 3, 1982, defendant§ Tsi and
RUBIN FELDMAN wrote and sent to ANI a letter representing that the
one-hour and three-hour generic fire endurance tests “will be
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performed in accordance with the ANI approved test plan inclﬁding
the participation of Industrial Testing Laboratories of St. Louis,
Mo.”

26." On or about September $-28, 1982, defendants TSI and

RUBIN FELDMAN conducted generic one-hour fire endurance tests of

Thermo-Lag 330.

27. In or about September-November 1982, defendants Tsi
and ROUBIN fELDHAN-caused an ITL representative to sign, initial and
backdate daily work sheets, prepared by defendant TSI, which.
recorded steps in the ﬁanufacture and assembly of test ‘articles
used in the one-hour generic fire éndurance tests of Thermo-Lag 330
that the ITL repfeséntétive had not witnessed.

28. From .onm or about September 10, 1982 through
October 12, 1982, defendants TSI and RUBIN FELDMAN conducted
generic three-hour fire endurance tests of Thermo-Lag 330.

29. In or abdut September-November 1982, éefendants TSI
and RUBIN FELDMAN caused an ITL representati?e to sign, initial and
'g;;;aate daily work sheets, prepared by defendant TSI, which
recorded steps in the manufacture and assembly of test articles
used in the th;ee¥hour generic fire -endurance tests of
.Thefmo—Lag 330 that the ITL representative had not witnessed.

30. In or about November 1982, defendants TSI and RUBIN
"FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and. issued ITL Report 82-11-80 relating to the September 1982

generic one-hour fire-endurance tests.
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31. In or about Novembér 1982, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and issued ITL Report 82-11-81 relating to the September-October
1982 generic.three-hbur fire-endurance tests.

32. On or about Novémber-zo, 1982, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 to
ANI.

33. On or about December 2, 1982, defendants TSI and -
RUBIN PELDHAN'cauéed ANI to issue “"Acceptance of Testing (fér
insﬁrance purposes)” forms relating to. the configurations of
Thermo-Lag 330 allegealy tested in fests described in ITL Reports
82-11-80 and .82-11-81. -

34. On or about Mérch 7, 1983, defendants TSI and RUBIN
FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 and ANI
acceptance of testing forms to Bechtel in'Gaithersburg, Maryland.

35. On or about.September 13, 1983, defendants TSI and

'RUBIN FELDMAN sent a copy of ITL Report 83-5-472, Revision I to ANI

-élaﬁé with a cover letter which claimed that the “report

incorporates revisions which I.T.L. made at your request.”
36. On or about January 23, 1984, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 82-11-80 and 82-11-81 aqd
ANI acceptance of testing forms to NUS in Gaithersburg, Maryland.
37. On or about January 23, 1984, -defendants. TSI and
RUBIN FELDMAN caused a letter typed on ITL stationery, stamped with

the signature of Allan M. Siegel, and éontaining representations
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about Thermo-Lag 330 and ITL Report 82-3-2 to be sent to Carolina
Power & Light Company. - |
| 38. On or about October 23, 1984, défendants TSI and
RUBIN fELDHAN’ wrote and sent Impell a letter which presented :
information relating to “(t}he one and three hour fire resistance
tests performed by Industrial Testing Laboratories. . ;“
39. 1In or about December 1984, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,
and 1issued ITL Report 84-12-181, which identified the ITL
representative, who was ﬁot a professional engineer, as ~Cameron
Duncan, P.E.” ' |
40. On or about December 14, 1984, defendants TSI and
RUBIN FELﬁHAN wrote and éent Lo ANI a letter which represented that
with respect to an upcoming fire endurance test: ~The test agency
performing the test and preparing the report will be Industrial
Testing Laboratories of St. Louis, Missouri.”
41, On or about. January 4, 1985, defendants TSI and
-”_;E;;N FELDMAN wrote and sent a letter ﬁo Sargent & Lundy which
represented that ITL Report 84-3-275 recorded "results of a
carefully designed and instrumented test program condﬁcted by an
independent test laboratory” and that the-wri;ten test plan had
been “implement[ed] by the test laboratory.”
42. On or about January 11, 1985, defendants TSI and
RUBIN FELDMAN wrote and sent a letter to Stone & Webster which

represented that a recent fire endurance test had been “performed

under the auspices of Industrial 2esting Laboratories of St. Loulis,
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Mo.” The lettef'further stated: "A feport is being prepared by
the Laboratory énd will be issued shortly.” |
o B 43. On or about January 26, 1985, defendants TSI and
RUEIN FELDMAN wrote and sent a letter to the Tennessee Valley
Authority which.set forth information relating to a fire endurance
test and stated: ~A formal test report is expected shortly from
Industrial Testing Laboratofies. As soon as received, a copy will
be transmitted to you.” ‘
44, In or about January 1935, defendants TSI and RUBIN
FELDMAN caused the first revision of ITL Report 82-355-F-1, a test
report:they wrote that was-ﬁevér reviewed or approved by ITL,
relating to a Goo-volt ampacity derating test tha; had beén
conducted in October 1981 without any participation by ITL, to be
prepared in part on ITL stationery and issued. |
45. In or about June 1985, defendants TSI and RUBIN
FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,

and issued ITL Report 85-5-314, which identified the ITL

representative, who was not a professional enginéer, és "Mike
White, P.E.” |

46. In or about June 1985, defendants TSI and RUBIN

FELDMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,

"and issued ITL Report 85-6-283, which identified the ITL

representative, who was not a professional engineer, as "Dave

Siegel, P.E.”
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47. In or about July 1985, defendants TSI and RUBIN
FELDMAN wrote and sent a letter to Stone & Webster which responded
to comments by Stone & Webster concerning an ITL test report by
stating: ~I.T.L. -has been advised of your request to effect the
referenced corrections.” |

48. Od or about September 20, 1985,Idefendants TSI and
RUBIN FELDMAN sent-copies of ITL Reports 82-11-80 and -82-11-81 and
ANI acceptance of testing forms to Bechtel in Gaithersburg,
Maryland. | | _

49. On or about November 4,hiéés, defendants TSI and
RUBIN FELDMAN wrote and sent a iettef £o GPU Nuclear Corporation in
New Jersey thch represented that with respect to an upcoming fire
endurance test, ~“[i]t is contemplated that” ITL "will supervise,
monitor and otherwise be in total control of the test program. It
will also undertake the responsibility of reporting the results and
submitting its conclusions.” _

50. On or ebout July 14, 1986; defendants TSI and RUBIN

_——FEEBMAN wrote, prepared, caused Allan M. Siegel and ITL to sign,

and sent a letter on ITL stationery to Northeast Utilities in
Connecticut which stated: "We confirm that the following fire
tests were performed under the auspices, control and supervision of
Industrial Testing Laboratories” and listed_ITL Reports 82-11-80,
82-11-81, 85—6-263; 85—5—314 and 85-2-382.

51. On or about January 15, 1987, defendants TSI and
RUBIN FELDMAN responded to a request for test data from Arizona

Public Service Company by writing and sending a letter to the
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utility and Bechtel which stategd: “Thermal Science, Inc. has

_reqguested this information from Industrial Testiné_Labdrétories.
(I.T.L.) and will forward the information as soon as pdssible."

| | 52. On or about April 13, 1987, defendanﬁé TSIland RUBIN

FELDMAN sent copies of ITL Reports.82—355-F-1 and 84-3-275A to the

NRC in Bethesda, Maryiand.

53. On or about April 14, 1987, defendants TSI and RUBIN
FELDMAN sent copies of ITL Reports 82-355-F-1 and 84-10-5 to the
NRC in Bethesda, Maryland.

54. On or ébout January 12, 1989, defendant% TSI and

RUBIN FELDMAN sent copies of ITL.Reports 82-11-80, 82-11-81,

82-3-2, 87-5-77 and 84-12-181 and ANI acéeptance of testing forms
to Bechtel in Gaithersburg, Maryland.

'55. On or about February 27, 1989, defendants TSI and

RUBIN FELDMAN sent copies of ITL.Reports 82-11-80 and 82-11-81 and

TSI Technical Note 20684;“Revision'v, an installation procedures

manual for Thermo-Lag 330 that included ANI acceptance of testing

P

forms, to the NRC in Rock#ille, Maryland.

56. On or about October 31, 1989, defendaqts TSI and
RUBIN FELDMAN sent a copy of TSI Technical Note 20684, ﬁevision v,
to the NRC in Bethesda, Maryland. |
57; On or about January 12, 1990, defendants TSI and
" RUBIN FELDMAN sent a copy of ITL Report 86-1-143 to The Toledo
Edison Cbmpany in Ohio. |
5s8. On-or about March 12} 1990, defendants TSI and RUBIN
FELDMAN wrote and sent a letter to 'Gulf States Utilities in
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Louisiana which represented that with respect to upcoming tests
relating to the Thermo-Lag 330 installations at the River Bend
nuclear power plant, “"recognized third pafty experts will perform
the analyses.” Industrial Testing Laboratories of St. Louis will be
responsible for conducting the tests and reporting the fesults."

59. On or about June 14, 1990, defendants TSI and RUBIN
FELDMAN wrote and sent a letter to Texas Utilities Electric which
represented that the Thermo-Lag 330 one-hour rated firé_barrier
system had-been “extensively tested (over 50 independent tests) by
Industrial Testing Laboratories under the auspices of thé American
Nuclear Insurers and others, with.véry successful resclts."

.60.. On or about June-20, 1990, defendants TSI and RUBIN
FELDMAN sent a copy of ITL Report 82-11-80 and an ANI acceptance of
testing form to Zion Nuclear Power Station.in Illinois.

61. On or about September 14, 1920, defendants TSI énd_

RUBIN FELDMAN sent copies of ITL Reports 82-11-80, 82-11-241,

- 84-5-387 and 85-2-382 and ANI acceptance of testlng forms to

o —————

Wisconsin Electric Light & Power Co.

62. On or about December 22, 1990, defendants TSI and
RUBIN FELDMAN wrote, prepared, caused Allan M. Siegelfahd ITL to
sign, and sent a letter on ITL.stationery to Gulf States Utilities

which represented that certain fire endurance tests conducted in

- 1990 “were peffcrmed at ([TSI] . .'._ under - our direction” and

represented facts about test articles that had been manufactured

and assembled without an ITL representative present.
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63. On or ébout July 19, 1991, defendants TSI and RUBIN
FELDMAN sent copies of ITL Reports 82-11-80, 82-11-81 and 86-1-43
and ANI acceptance of testing forms to Arizona Public SerViée.
64. On or about October 5, 1991, defendants TSI and
RUBIN FELDMAN sent ANI acceptance of testing forms relating tq
ITL Reports 82-11-80, 82-11-81, 82-11-241, 83-5-472A, 84-12-294,
85-2-382, 85-5-314, and 85-6-283 ﬁo the NRC in Rockville, Maryland.
65. On or about October 5, 1991, defendants TSI and
RUBIN FELDMAN sent <copies of installation manuals for
Thermo-Lag 330, including all versions of TSI Technical Note 20684,
to the NRC in Rockville, Maryland. .
66. On or about October 5, 1991,.deﬁendants TSI and
RUBIN FELDMAN submitted a written statemént_-to- the NRC in
Rockville, Maryland which represented the following information for
'ITL Report 82-5-355-F-1: “Test Laboratory: Industrial Testing

Laboratories, Inc.”

'67. On or about October 17, 1991, defendants TSI and

-];;;;h FELDMAN orally stated to the NRC in Réckville, Maryland, that
representatives of ITL “officiated during. the phases of the
testing. That’'s how the reports were published,”‘ that ITL
representatives at tests were licensed professional engineers, and
that ITL fepresentatives'at tests described in test reports “were

" very independent. They reviewed all the data.. They analyzed all

the data. It was as independent as you can make it.”
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68. On or about October 28, 1991, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 85-2-382, 85-5-314,
85-6-283, 82-11-80, 82-11-81, 82—11-241, 83-5-472A and 84;12-294,
ANI acceptanée of testing forms and TSI Technical Note 20684 td
Georgia Power Company.

69.  On or about November 12, 1991, defendants TSI and
RUBIN FELDMAN sent copies of ITL Reports 82-355-F-1 and 84-10-5 to
the NRC in Rockville, Maryland.

70. On 6: about December 3, 1991, defendants TSI and
RUBIN FELDMAN sent copiés of ITL Reports 82-11-80 and 8_2-_11-81 and
ANI acceptance of testing forms. to the NRC 1in Rockville,
Marylana.'

71; On or.about March 6, 1992, defendants TSI and RUBIN
FELDMAN sent copies of ITL Reports 82-355-F-1 and 84-10-5 to

Florida Power & Light.

18 U.S.C. § 371
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COUNT TWO
The Grand Jdry for the District of Maryland further
charges:" | '
1. All the allegations contained in paragraphs 1
through 22 and 24 through 55 of Count One of this Indictment are
. incorporated by reference' as though fully set forth in this
paragraph. |
2. On or about Sgptember 10, l§91, the NRC sent a
letter to defendants TSI and RUBIN FELDMAN stating the NRC "had
concerns regarding the ability of Thermo-Lag 330 to perform as a
fire rated barrier” and had "dévéloped_ a number of technical
questions concerning the Thermo-Lag material and. installation and
test procedures.” The NRC requested that defendants TSI and RUBIN
FELDMAN provide responses to an attached list of questions about
Thermo-Lag 330. | _
3. The NRC's questions included requests that

defendants TSI and RUBIN FELDMAN identify fire endurance and

- —— .

ampacity derating test reports that had been used to substantiate

the performance of Thefmo-Lag 330 fire barrier systems provided for

use in nuclear power reactors to meet NRC requirements and

guidance.

4. In fesponse to the NRC's letter, between October and
December 1991 defendants TSI and RUBIN FELDHAN-submitted written
and oral statements and copies of alleged ITL test reports, ANI

acceptance of testing forms, TSI installation manuals, and other

documents to the NRC in Rockville, Maryland. On or about
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October 17, 1991, defendants TSI and RUBIN FELDMAN attended a
meeting with NRC employees at the NRC in Rock#ille, Maryiand and
made oral statements relaﬁing to Thermo-Lag 330.
5.' On or about October 17, 1991, in the the District of
Maryland and elsewhere, the defendants | |
TSI
and
RUBIN FELDMAN
in matters within the jurisdiction of the NRC, an agency of the
United States, knowingly and willfully falsified, concealed and
- covered up by trick, scheme and device material fécts and made
false, fictitious and frauduleht_étatements and representations as
to material facts, in that defendants TSI and RUBIN FELDMAN made -
oral statements to the NRC in Rockville, Maryland whiéh'
(1) represented that répresentgtives of ITL "officiated
during the phases of the testing. That’s how the reports
wvere published”; and '
(25 represented that ITL representatives at tests
o described in test reports "were very independent; They
reviewed all the data. They analyzed all the data. It
was as iﬁdependent as you can make it.” |
Whereas in truth and in fact, as the defendants TSI and
RUBIN FELDMAN well knew,
(1) while'ITL representatives attended tests, the test
reports were written, prepared and published by

defendants TSI and RUBIN FELDMAN; and
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18 U.S.C.
18 U.S.C.
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(2) ITLl representatives did not know how the test
articles had been manufactured and assembled and did not
review and analyze “all the data” relating to the tests,
and ITL did not function as an independent laboratory in

connection with the tests.

§ 1001
§ 2
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. COUNT THREE _

The Grand Jury'for the District of Maryland further
charges: | |

1. All the allegations contained in paragraphs 1 through
22 and 24 through 55 of Count One of this Indictment and
Paragraphs 2 through 4 of Count Two of this Indictment are
incorporated by reference as though fully set forth in this
paragraph.

2. At the conclusion of the October 17, 1991 meeting,
the NRC agreed to provide defendants TSI and RUBIN FELDMAN with a
transcript of the meeting and defendants agreed to submit to the
NRC additional documents relating to issues that had been discussed
during the meeting. r |

3. On or about October 31, 1991, the NRC sent to
defendants TSI and RUBIN FELDMAN a list -of the items concerning
which defendants had agreed to provide additional information.

4. | On or about October 31, 1991, the NRC requested,

—

| amoag other things, that defendants TSI and RUBIN FELDMAN provide

copies of all TSI correspondence and documents related to an
Underwriters Laboratories ("UL”) report on an ampaci;y derating
test that had been.providéd to “nuclear utility related customers
(NRC  applicants and licensees, Architect-Engineers, and
constructors).” _ |

5. On or abéutﬂN$§ember 12, 1991;'defendants TSI and
RUBIN FELDMAN submitted to the NRC in Rockville, Maryland a portion

of TSI Technical Note 1130-83A, a compilation of documents that
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included, among other things, copies of the requested UL report éhd
ITL Report 82-355-F-1.
| 6. On or about November 12, 1991, in the District of
Maryland and elsewhere, the defendants |
TSI
and
RUBIN FELDMAN
in matters within the jurisdiction of the NRC, an agency of the
United States, knowingly and willfully fglsified, concealed and
covefed up by trick, scheme and devi&e material facts, and made
false, fictitious and fraudulent statements and representations as
to material facts, and used false writings and documents knowing
"the same to contain false, fictitious and fraudulent statehents and
entries, in that they sent to the NRC in Rockville, Maryland a copy
of ITL Report 82-355-F-1 which purported to be a test report

prepared and issued by ITL.
Whereas in truth and in fact, as the defendants TSI and
'~ RUBIN FELDHAN well knew, ITL Report 853355—F-1 was not prepared
" and issued by ITL and ITL did not participate in any manner in the
test described in thé teét_report or in the preparation of.the test
report. | |
1001
2

18 U.S.C. §
.18 U.S.C. §
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COUNT FOUR o

.The Grénd Jury for the District of Maryland further

charges:

| 1. Ail the allegations contained in paragraphs 1 through
22 and 24 through 55 ofuéount One of this Indictment, Paéagraphé 2
through 4 of Count Two of this Indictment, ahd Paragraphs 2 and 3
of Count Three of this Indictment are.incorporated by reference as
‘though fully set forth in this paragraph.

2. On or about October 31, 1991, the NRC regquested,
among other things, that defendants TSI and RUBIN FELDMAN provide
full copies of ITL Reports 82-11-80 and 82-11-81, including daily
work - sheets, quality assurance documentation, and thermocouple
temperéture records.

| 3. On or about December 3, 1991, in the District of

Maryland and elsewhere, the defendants

TSI
and
RUBIN FELDHAN

in matters within the jurisdiction of the NRC, an agency of the
United States, knowingly and willfully falsified, coqcealed and
covered up by trick, scheme and device material fact;, and made
false, fictitious and fraudulent statements and répresgntations as
to material facts, and used false writings and documents knowing
the same to contain false, fictitious and fraudulent statements,and

entries, in that they sent ITL Reports 82-11-80 and 82-11-81 to the

NRC in Rockvi;le,'Maryland which
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(1) purported to be test reports'pfepared and issued by
Allan M. Siegel and ITL;

(2) represented that the tests described in the reports
had been performed “under the supervision and total
control of Industrial Testing Laboratories of St. Louis,
Missouri, an independent testing laboratory”; | _
(3) represented that the test program utilized the
methods and standards set forth by ANi; ' |

(4) represented that the test program had been
"conducted in accordanee with all applicable sections of

TSI's Engineering Test Plan, second revision dated

 March 8, 1982, and as supplemented by Minutes of the

Meeting dated 2 June 1982 and TSI's letters to ANI dated
August 2 and September 3, 1982" and “reviewed and
approved by the American Nuclear Insurers prior to the

commencement of the test program”;

-{5) represented'that “(a)ll instrumentation used in this

test program was calibrated in accordance with TSI's
Nuclear Quality Assurance Program~Manual and Quality
Control Operating'Proeedures Manual. Calibration records
for Ehis test~instrumen£ation are on file at TSI, Inc.”;
(6) Trepresented that “the protective envelope and the
manner in which it was applied can be considered typical
of those prescribed by TSI, Inc. for nuclear plant

installation”; and
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(7) represented that an ITL representative had reviewed

- and approved daily work sheets 'relating to the

manufacture and assembly of test articles on the same day

that the work had been performed by defendant TSI.

~Whereas in truth_and in fact, as the defendants TSI and

- RUBIN PELDHAN well knew,

(1) the test reports were not prepared and lssued by

Allan M. Siegel and ITL;

(2)':the teSts described-in'the reports .had not been

'performed under the superv151on and total control of ITL;

(3) . the test program had - not utilized the methods and

standards set forth by ANI, in that the necessary test

. documentation had not been prepared. by a recognized
"-z”prgsting.laboratory or conéultant;

:hff?ﬁ(iji'ﬁha' test . program had not been conducted in

 ?ao¢ordance’ with = all appllcable aections of TSI's

wgnginéering IeSt'Plan, as accepted by ANI, in that

(a). contrary to the Engineering Test Plan, the
test results were not reported by an independent
=“fpr;§stiﬁg laboratory; |
.H(o5 contrary to the Englneerlng Test Plan, the
'"7;_,£é§o;ts' were not publlshed by an independent
lgtésting laboratory, _
. (o) ,cootrary to_ the August 2, 1982 letter by

defendants TSI and RUBIN FELDMAN, ITL did not
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supervise, monitor, form?lly report and
‘authenticate all phases Qf the test program; and
(d) contrafy to the Engineering Test Plan, the
calibration status of all test instrumentation was
not checked prior to each test;
(5) tﬁe furnace thermocouples that measured furnace
temperatatures had never been calibrated and defendant
TSI did not possess any calibration records;
(6) the Thermo-Lag 330 protective envelope and the
manner in which Thermo-Lag 330 was appliéd_ during':
construction of the test article were not typical of
construction and installation techniques prescribed by
defendant TSI for nuclear plant installation;'ahd
(7) an ITL representative had not been présent when
defendant TSI manﬁfactured and assembled test articles
and dia not review and approve daily work sheets relating
to the manufacture and assembly on the same day that the
work was performed, but rather had signed and backdated
the daily work sheets at a later time.

§ 1001
§ 2

LYNNE A. BATTAGLIA
United States Attorney

Foreperson

Date: May 4. 1995
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AOQ 245 S (Rev. 4/90)(N.D.Ala. rev.) Sheet 1 - Judgment in a Criminal Case

UNlTED STATES DISTRICT COURII'__moseo —_RECEMD
District of Maryland AUG 0 11895
UNITED STATES OF AMERICA AT GREENGELT
) CLERK US. DISTRICT COURT
3 DISTRICT OF MARYLAND
V. Case Number CR BKC 94-0380 DEPUTY

THERMAL SCIENCE, INC.
Defendant.

JUDGMENT

The defendant, THERMAL SCIENCE. INC., was represented by Martin S. Himeles, Jr..

The defendant has been found not guilty on count(s) one, two three, and four and is discharged as to
such count(s).

Signed this the _/g.f"_ day of @M;‘: 1995,

W bral-Z. W«J

United States District Judge

Ihd)ymtandwmymA
tat te foregoing decumenys - a
copy of the oeiginel on file b
kgl cusindy. B
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JUL 25 1965

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA

v. " : Criminal No. DKC 94-0380

THERMAL SCIENCE, INC. and
RUBIN FELDMAN

VERDICT FORM
COUNT I -- CONSPIRACY

What is your verdict as to .defendant TSI?

Not guilty x Guilty
What is your verdict as to defendant Rubin Feldman?
Not guilty Z_< Guilty

COUNT II -- FALSE STATEMENT

What is your verdict as to defendant TSI?

Not guilty z Guilty =

What is your verdict as to defendant Rubin Feldman?

Not guilty 2; ' Guilty
COUNT III -- FALSE STATEMENT

What is your verdict as to defendant TSI?

Not guilty X Guilty

What is your verdict as to defendant Rubin Feldman?

Not guilty X : Guilty



DATE

COUNT IV -- FALSE STATEMENT

What 1is your verdict as to defendant TSI? .

Not Guilty K Guilty '
What is your verdict as to defendant Rubin Feldman?
Not Guilty K Guilty

F7ﬁEPERSON

Hsuer [ 1995
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¥ W ! NUCLEAR REGULATORY GOMMISSION
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vt October 1, 1996 |
EA §5-0b9 |

Thermal: Science, Inc.

ATTN: Mr, Rubin Feldman i
.1 President - .

2204 ICagsens Drive i

St. ‘Louis, Missour! 63026 _ | :

SUBJECT: _':gzacgogf VIOLATION AND PROPOSED IMPOSETION OF CIVIL PENALTIES - i
[J . .

Deat Mr, FaTdman: . : E
Tha:1nq10:ed Notice of Violation and Proposed Imposition of Civil Penalties
cd) is being issued to Thermal Science, Inc. TS[{. for violations of NRC
requirdments committed in represantations made b¥- SI to the NRC concerning
Thermo-Lag 330 or 3301 fira barrier products. These representations were
madé i) rasponse to concerns about Thnrmo-Lag raised by the NRC tn both oral
and’ written communications with TSI, The NRC has determined that in making

theg' epresentations, TSI qnga ad in del{berate misconduct as defined in
10 ER!I 0.5, *"Deliborate Wrongdoing.® The specific actions which constitute
these violations are set forth in the enclosed Notice.

The 1¥conduct consisted of TSI deliberately providing inatcurate or _
incomplete information to the NRC concerning TSI's fire endurance and ampacity
testing programs. Tha NRC's regulations, spacifically 10 CFR §60.5, prohibit
a cpEt.actor of a NRC iicensee from deliberately submitting information to the
NRC khat the contractor knows to be Incomplete or inaccurate in some respect
materigl to the NRC. Contrary to this requiremant, TSI del{berately provided
{naccurate information to the NRC by two general methods: (1) TSI directly
misrepresented the Teval of fnvoivement of a test laboratory, Industria)
Testing Laboratories, Inc. (ITL), in fire barrier and amgacity derating test
on The o-Lav producis {n both oral and written statemants to the NRC and; (2)
T8I .inflirectly misrepresentad the respective levals of involvement of TSI an

- test, ltborntorie:. including ITL, in the tasting of Thormo-ta?tproducts when '

{t ‘provided test reports and other documents to the NRC that 1t knew contained
tnageurato and/or incomplete information.

The :first submission of inaccurate and/or incomplete information, which {s the
su?indt of this enforcement nctiog, was 4n a TSI Yotter dated October 5, 199),
which sesponded to an NRC letter dated September 10, 1991. Both the October
sth latter and {48 attachmnts reqponding to spacific NRC questions contain
de 4b;rato misrepresentations which are designated as Violetion I.A in the
enclosed Notice. These misrepresentations include statements b{ TSI that 1)
Thermd-Lag products had been subjected to independent tosting; ) T8I had no
kngw1 dge of deviations from its installation procedures; and 3) Underwriter's
Lapordtories SULA had total control of ampacity testing performed at UL
facil{t{es and that thesa test results were the *most consarvative data”
aviildble to TSI. Contrary to TSI's representatfons, the NRC's review hes
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Ther¢;1§8¢ience, Inc. -2 :_-

determifed that: (1) Thermo-Lag profuct testing was actually gerformod by 18I
with;oniy minimal {nvolvement of IT i 2) TSI had knowledge of {nstallation
deviations occurring at licensee fag Tit1es; and (3) the amfac1ty derating
test;.g'rformod &t UL were ngt under the total control of UL and the data

: d by TSI concerning these tests was not “"the most conservative data® -

wafTaste tb TSI,

The gacgnd submission of 1nab§uratd-1nformation that {s covered by'this

gropdse enforcemant action pccurrdd in a meotinv at NRC Ho&dguartnr: on .
ctaber 17, 1991, and consistod of delibarately {naccurate and/or {ncomplete
oral 'stutements made by Nr. Rubin Feldman to NRC staff members concerning

Thermo-Lag fire barrier tests, These inaccurate statomants are dasignated as’
v101?t1nn [.B in the enclosed Notice. Again, the {naccurate information
cons

sted of TSI misrepraesenting tgo respactive lavels of involvement of TS!
and.jTL {n the fire barrier and ampacity derating tests on Thermo-Lag
products. S

The rematning instances of TSI delfberately providing {naccurate lnd‘or
incomplate information to the NRC are dosignated as Violetions I.C through 1.1
in the anclosed Notice. These instances vafiact a pattorn of written and/or
oral:rqpresentations concerning tept vasults and tosting methods or the

subggt al of test roports that contained a broad spactrum of {naccurate and/ey
incomplete information. . : g

le, in resgon:o to several NRC requests for information, VSI

mitted test reports which were regrosentod as having been
prepared by ITL when, in fact, they had actually been prapared by TSI with an
ITL representative merely witnessing the test and verifying the furnace
temperature readouts. In addition, these reports contained falsified '
documahts which were submitted to the NRC to support TSI's claim that ITL ha
indepandently tested Thormo-tag Eﬁbducts. These falsifiad documents {nclude
daily Jog sheets and other quality assurance documents onto which & copy of tn
ITL;retre:entativo's signature had been photo-copied, deliborately ,
m{sreprasenting the role of ITL in varfous test-ralated activities, Noreover,
on two occasions TSI submitted ragorts to the NRC that a]leged that the ITL
representative at the test was a Professions) Engineor when TSI knew that this
stitement was false. Ses Violations I.C, 1.D, and 1.1,

Fufihdrmora, in written ctnt&menti to tha NRC, TSI deliberately misre resentﬁd

- the.roles of two other test laboritories that performed tests on Thermo-Lag.

For;eﬁamp1c. on three occaiitns T4! ropresented to the NRC that tests at the
Omg 8 {Point Laboratorfes (QPL) had besn under OPL's "total control.® On
andthdr occasion, TSI reprasénted to the NRC that ampacity testing performed
at Ungerwriters inboratorids (ULz,uns performed under UL's “total control.*
Hoygvir, TS1 knew that nafther OPL nor UL had total control of their
respective test programe. Spe Viblatfons I.E, I.F, 1.G, and I.H,

Fo\!o'&ng a review of the 1naccur¢to infoymation deliberately submitted by TSI
1n:-(.% he Octobar 5, 1991 letter; (2) the October 17, 1891 meeting; and-i&)
other Tetters and test reports subsequently submitted by TSI as described in
the Nbtice, the NRC has concludad that this {nformation was materfal to an
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Tharmilisc1ence. Inc, 3

1ssup'w1th1n the NRC's jurisdiction. As more fully explained in the Notice,
this Anformation was materia) to thh NRC because 1% was provided to the NRC in
order. th alleviate concerns about the quality and adequacy of Tharmo-Lag
materia), which NRC power redctor licensess relied upon to satisfy the :
requirehents of 10 CFR §80.4B and 10 CFR Part §0, Appendix R, and conditions
in their own operating 1icenzes; ard thereb{ 1nf1uencing the need for, and
?:tﬁnc ﬁf' any regulatory action taken by the NRC directed toward its

cansans. o -

Horqgvar. compliance with thase regulations is not gust an end in itself.
Instead, compgiance it 2 significagt step in the NRC's respons1b1\1t{ to
mafdtain adequate protection of public health and safety. kccording y, the
NRC corisiders it unacceptable that: TS) dellburatol{ misrepresented the
indépenidence of the fire barrier and ampacity testing as a response to NRC
concerns about the quality and performance of Tharmo-Lag when TSI was fully
aware that (1) no such 1ndapendenct oxisted and (2) the NRC would place
substantial woight on information that 1t believed was obtainad from truly
indopendent testing. -

Basedl ¢n 1ts review, the NRC has concluded that these deliberate
misrgpxosentations constitute violations of 10 CFR §560.5, Violations

involving multiple instances in which & vendor deliberately provides

inaccurate and/or incomplete information related to the performance and

quality of {ts important-to-safety products, constitute a very significant
reguiatory concern, are wholly unacceptabls, and will not be tolerated. These -
violations are further agqrnvuted‘becausc they wors committed in the context

of an pngoing NRC investigation into concorns about the quality and -
performance of Tharmo-lLa ?roductq with significant impl{cations rcgarding the
coripl fance of a substantial number of nucisar powsr plant Vicenseas with the’
Comiisgion’s regulations. Thase raprasentations were provided after specific
conﬁe s were ra{sed by the NRC staff about the nature of the testing that was
Eer,o ed to qualify Thermo-Lag products for use in nuclear power plants, -
uﬁghe more, these raﬁrcsantat ong wers made to the NRC {n an apparent attempt -
to donvince the NRC that {mpartia], 1ndngandent test laboratories with no
financial interest in Thermo-Lag had evaluated this product and had conf{rmed
TS1%s published claims of Thermo-Lag’s fire barrfer capabilities. Therafora,
Violations I.A through 1.1 in the enclosed Notice have each been classified as
seygrity Level I violations in accordance with the "Genaral Statement of
SsiZgﬂlggg Proceduras for NRC Enforcement Actions" (Enforcement Policy),

Undler ithe NRC's Enforcement Policy, & base civi) penalty in the amount of
$10,000 1s normally considerad for a Severity Level I violation Ynvolving a
1icangee contractor., In arriv1n? at the decision to gropos. an appropriate
rampdysl sanction for the significant number of violatfons in this case, the
NRC: considered the egroqio*s dalqberate, and repeated nature of these ;
viplations. For exnmg1e, of continued to provide {naccurate informstion in
the form of additional test reports and letters concerning testing activities
during the 1992 calendar year, long after having been {nformed of the NRC's
concapns about the adequacy of Thermo-Lag products in letters, meetings, and a

formal inspaction raport.
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Moragver, as noted {n the attached Motice, many of the test regorts that NRC
deteﬁminad contained 1naccur|§o {nformation dated from the sarly 1880's.
During ithat period of time, NRC licensees, using alleged “ITL" test reports as
ba ?s for Judging product quality and sarviceability, installed fire
bar#ieﬂs constructed of Thevmo-Lag 1n order to satisfy the requirements of 10.
CFR 53.48 and 10 CFR Part 50, Appendix R, as well as spacific conditions in
the individual plant oparating 1icenses. In turn, the NRC accepted
these fire barriers as meeting its Fire Protection requirements and
Guidel{nes, For soma plants, thase barriers formed a part of the plant's
Ticensing basis and their adequacy was relied on when the NRC made its :
decipion to issue an operating Vicense for those plants. Howdver, tha NRC has
ggthrmZnad that the use of Thermo-Lag products resulted in a degradation in
e re
a fire could have on plant safety. Thus, supplying {nsufficiently tested
ThermorLag to NRC reactor 1icenseos not only gIaca those licansess 1?_
Jeopardy of baing in violation of NRC regulations, but also resulted in a
compropise of the level of plant fire safety. Because the misrepresentations

cited a¢ Violations in the enclosad Notice were submitted in support of thes¢

earlier misrepresentations, they have a very high regulatory significance,

Thage facts, 1n conjunction with the monetarg benafit that TSI receivéd by the
marketing of inadequately tested Thermo-Lag 330-1 products to NRC Yicensees
constitute a very significant regulatory concern which requires that the NRC
take & s\gnificant enforcemant uc&ion in this cage. Therefors, in order for
TSI 'tq understand the magnitude of NRC concern that TS1's actions are
ungdcqgtabIe for a Ticensea contractor and to provide TSI an appropriite
1nc2n§ ve to ensura that it provides the NRC complete and accurate informatipn
in the futura, the HRC has decided to utilize 1ts full civil panalty authority
under .the Atomic Energy Act by inyoking enforcemant discretisn {n accordance
with Section VII.A of the NRC's Enforcement Policy and escalate the civil

panalty to the maximum statutory l1m1t of $100,000 for each of the 9 Severity

Lg 81;1 violations. Thus, the total civi) panalty for this action will be
1 |

$900,400, if fully imposed,

You. ate required to raspond to this letter and the enclosed Notice and should
follow the instructions specified in the Notice when preparing your response,
As explained more fully 1n the Notice, you should document in your responsa .
the specific corrective actions already taken, any additional actions you plan
to take in order to prevent recurrenca of these violations, and any other
reasops you believe that the NRC should not mpose this gra osed civil
pemalty. After reviewinﬁ gour rasponse to this Notice, including un{ proposed
correttive actions, the NRC will determine whathar to imposa the full civil
penalty as proposed, impose a reduced ¢ivil penalty, or retract the proposed
civil penalty altogather, 1f the NRC {ssyes an order fmposing a ¢iv{}
penalty, you will be provided an;opgortunity to request a hearing under the
provigions of 10 CFR §2.205 and 10 CFR Part 2, Subpart G.

ufred fire sifety margins and an increase in the potential consequence
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In adcordance with 10 CFR §2.790 of tha NRC's "Rules of Practice," a egp¥ of

this:Yetter, i¢s enclosure, and your rns?onse will be placed {n the NRC Publie
Documant Room (POR). To the extent possible, your vetponse should not {nclude
any.personal privacy, propristary, or safagusrds information so that {t can b2

- placed ‘in the POR without redactioa.

 Sinceraly,
"/ 9ames Lisbarmon, Divector
0ff{ce of Enforcament

Enclosiire: ‘As Stated _ - ) i
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NOTICE OF VIOLATION
PROPOSED IMPOSITION OF CIVIL PENALTIES

Thermal Science, Inc. " | EA 95-009

Basad upon a review of documents submitted to tha NRC by Thermal Science, Inc;
(Tstz.son and after Octobar 5, 199, a review of the trans¢ript of a mee&!ng
betwaan Rubin Feldman of TSI and N ¢ statt mombers on October 17, 1991, and
reviéw of the transcript of the ¢riminal procesding against TSI 1n thg United
Stages=oistr1ct Court for the District of Maryland, the NRC has identified
violhtfons of NRC regulatfons. [In-accordance with the "General Statemant of -
Polipy.and Procedurs for NRC Enforcement Actions,® NUREG-1600, the Nuclear
Ragp atory Commission proposes to Ympose civil penaitiss pursuant to Section
234 bf the Atomic Energy Act of 1954, &s amended, 42 U.S.C. §2262, and 10

C.F.R. §2,206. _

The violations identified below concern matters that are fmportant and
materihl to the NRC's statutory mission of maintaining an adequate Yevel of
protection of public haalth and safety. As detailed balow, {nformation

~ subinlitted by TSI in the form of statements and reports was submitted to the
NRC hu[ing NRC investipations conqerning Thermo-Lag 330-1 subl{ming mater{al
and Thprmo-Lag 330-660 Flex{-Blanket msterial (heraimafter “Tharmo-Lag* or
"Thermp-Lag products”). These investigations raised significant {ssues
regarding whether a substantia) number of power raactor 1icensees were in
copl {ance with 10 C.F.R. § 60,48 and 10 C.F.R, Part §0, Appendix R, as these
1{cdnsees had relfed, in {lrt. on ‘Thermo-Lag and the under ying tesi reports
to neet NRC's fire protection reqiirements, or conditions in their operating
1icqnaes, Accordingly, the informatfon at {ssue was material to tha NRC
badquse the statements and reggrt; wera submitted by TSI: (1) s response tb
cofcerins the NRC had raised about the quatity and adequacy of Thavmo-Lag,
in¢ uding spacific concerns about'the mature of the testing performed to -
ﬂua]ify hermo~Lag for use in nuclear powar plantlé and (2) to influence the
RC's investigation into whether Thermo-Lag mat NRC's fire protection
reqiirements, and to persuade the NRC that no further NRC ragulatory action
re ar ing Thermo-Lag products was needed. Thus, the violations are of high

regulqtory significance. : :

Thplp;rticular violations and proposod'c1v11 panalties are set forth below:

I 10 C.F.R, § 50.5 roquives, 1n sart. that any contractor (1nc1uqin3 (g
supplier or consultant), ... of any licensee, who knowingly provides to
any licensee, contractor, or subcontractor, components, a?ulpmint.
materials, or other goods or services, thaf relata to a 1{censes's
activities regu1ated by the NRC, ma{ not delibsrately submit to the NAC

.information that the person submitting the information knows to ba
incomplete or inaccurate in some respect material to the NRC.

R.  Contrary to 10 C.F.R. § 60,5, TSI del{borately made statamants {n
an October 5, 1991 lgtter to tho NRC which 1t knew contafned
" {naccurate and 1ncom?1ot| {nformation material to the NRC, as
evidenced by the following examples:
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1. In {ts October B, 1991 letter, TSI stated that Thermo-lag
~ had bsen ... extansively tested by independent testing
Taboratories on many occasfons ...." Saa TSI Latter of
Octobar 5, 1991, at 1. TSI’s statement was incomplete and .
{naccurate in thét the NRC latar determined during an _
inspaction &t TSI's offices that test reports bearing the
Togo of Iudustrial-Tasting Laboratories, Inc. (!TLL were
: aciuaIly drafted by 181, {pod by TSI, and {ssued by T8I, °
ITL’s role was 1{mited to having one of its representatives
witnass data acquisition on the date of the test, and verify
furnace temperature readouts, without having had an{
involvement in the construction or approval of the test
article. Thus, with respect to ITL, the statemant that
Tharmo-Lag had been ... axtensively tested by {ndapendent :
testing laboratories on many occasions ...." misrepresentad
the respactive roles of TSI and ITL {n Tharmo-Lag testing.

2. In its October B, 1991 Yetter, TSI stated that Thermo-Lag .
gravides ‘a fire barrter of consistent parformanca[*' when .
nstalled “{n accordance with the instruction manusis in -
concert with training programs of Thermal Science,® and thit
this performance had "been proven by independent tasting of
multiple occasions,” TSI Latter of Octobar 5, 1991, a
2. This statement was Thaccurate {n that most of the
configurations tested by TSI, {n those tests that were
submitted to the NRC, were not installed in accordance with
the TSI {nstruction manual, _

3. InTSI's 'Rastonso To The United States Nuclear Ragulatory
Commission’s Letter Dated 10 September 1991," attached to :
1ts October 5, 1991 letter, TSI provided results from 1986
tests conducted by Undarwriter’s Laboratory (UL) regarding
ampacity derating tests of ona-hour and three-hour Thermo-
ng fire -barrisr systems, and stated that the values :
obtained by the UL tests reflected "the most current and
conservative results of tests ..." and ware "the most
conservative information available to us.' TS1
Response at 6 ahd 12. Thase statements were inaccurate in
that TSI was aware of an slternate baselina UL ampacity
derating test that wie more current and provided more
consarvative vatues than the test results submittad to the
NRC on October B, 1391,

! This answer responded to NRC Question LA.S, "What are ampacity deratings fo 1-
hour fire rated THERMO-LAG fire barrler systems{,]" and NRC Question 1.B.S,, "What &re
ampacity deratings for 3-hour fire rated THERMO-LAG fire barrier systems{,.’ See NRC
letter 1o TS] dated September 10, 198_1. Bnolosure at 1,
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Thesa statements were material ta the NRC because they were made
by TSI: (1) {n responsa to concerns thg NRC had raised about: the
quality and adequacy of Thermo-Lag, including spacific concerns
about the nature of the testing performed to qualify Th.rmp-LSQ
far use in nuclear power plants; and (2) to influence the NRC's

investigation into whether Tharmo-Lag mat NRC's fire barrier
requiremants and guidelines. : '

,000

This s a ScVor1t{°Levol I viotation (Supplymant vIl)

Civil Penalty = §
B,

Contravy to 10 CFR § 50.5, during an October 17, 1991 meating with
the NRC Staff, Mr. Rubin Faldman, the:President of TSI,
delibarately made oral statements to the NRC that he knew
contained {naccurate tnformation material to tha NRC. With

- raspect to the participation of ITL {8 the fire barrier-testidg of

Tharmo-Lag, the following exchange tagk place:
Mr. Wast (NRC): You mnntioned in your [October 5,

- 1991] Tetter--in fact, you provided ug with an

enclosure that fdentifies quita a faw tests that had
been sgonsorld. prasumably, by TSI. ft looks 1{ke the
bulk of the tests ware actually dons at your facility,
although there seemed t0 be some involvement of o
testing outfit called ITL, Industrial Yosting
Laboratory. We arg not familiar with,ﬂt{ ft's not UL
or Southwest, Could you f111 us 1in om who ITL is and
tell us what involvement thay have in sach test, in

terms of giunning. conduct and report writing and
documentation base?

Mr. Faldmans Industrial Test Laboratories is a St. Loufs-
based 1aboratories. ... We neaded & third part (sic)

of the testing. We have asked

tMmﬁghyMMGMM%Hnto«thh They ndicated
that they would, so they off
3esting., That's how the reports wars published.

Tr. at 167-8 (ouphasia added). The di:cussibn about ITL continued ai
follows: b , ;

Mr. West: ...What I'm trying to find out 13, 1 think
we need to decide if their ?ITL': {nvalvement in the

:os: really would constitute the ndepandence for the
est, '

Mr. Feldman: lhey were ve {anande

Tr, at 170 (emphasis added.)
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He, Feldman's statements ware {naccurate and misrepresented tge
raspective roles of ITL and TS! in Thhrmo-Lag testing. Mr. Feldman
knew that ITL did not function as an independant tester of Thermo-

s Lag, and thad ITL's rola was limited to having one of its _

a rapresantatives witness data acquisition on the date of the test,
and varify furnace temperature resdouts, without having any

. ~ involvement in the construction or approval of the fire

a barrier/racaway test article,

Mr. Feldman's statoments ware materia) to the NRC because Mr,
Feldman mada them, on behalf of T§1: 21) fn response to concqﬁns
the NRC had rafsed about the quality and adequacy of Tharmd-L ?.
Snc1ud1n¥ specific concerns abqut the nature of the velationship
between 1S1 and ITL regarding the testing parformed to qualify
Thermo-Lag as l«hour and 3<hour fire Barrier material for yse in
nuclear pawer plants; (2) to influence the NRC's {nvestigaticn

" into whather T ormo-{tg mot NRC's fiv Evotoction requiremynts and
uidelines; and (31 to persuade the §R that, for those Thermo-
’ag teats in which ITL had involvament, ITL had acted as an

nde

i pendent, third-party reviewer and analyzer of all the tast
ata, ‘

This i 2 Severit{ Level 1 vielation (Supplément viI)
Civil Penmalty - $100,000 '

¢,  Contrary to 10 CFR § 50.5, TSI deliberately submitted inaccurate
f - {nformation material to the NRC on November 12, 1981, in response

to NRC questions sent to TSI by Jatter dated October 31, 1981, as
evidencad by the follewing examplasi ‘

e =
——

1. The NRC asked TS! to “provide copies of all TSI
correspondence and documents related to UL Project Report
86-NK-23826, File R-6-802, dated: January 27, 1987" deklidg

: with ampacity derating testing u:ed to qualify ThermosLag as

; 1-hour and 3-hour rated fire barrisr material, NRC

{ Tetter of October 31, 1991, Enclosure at 1, Question 7. In

gartitl responss, 5% subnitted 3TL Rn?ort 82-366-F«1 and

TL Raport 84-10-3. Seg TSI's "Rartial Response To The .

United States Nuclear Regulatory Commission's Letler Qated

31 Octoger 1991" (attached to TS1's Tetter dated Nevember

12, 1991), Answer 7-2 (22. at 9, and Attachment 4. Tgis-

rasponse was inaccurate in that TSI knew ITL Report 82-33-

F-1 mtsreprasented the respective roles of TSI and ITL in

the testing of Thermo-Lag. This report's cover shast

: carries the ITL logo, indicating that the report was written

5 by ITL. This report is TSI Technical Nota 111782, with ap

: ITL cover sheat sttached to 1t. TSI Technicsl Note 111762,

. had been written and issued by TSI in November 1881, ITL had

; ng involvement in creating or issuing ITL Report 82-33B-F-1,

: did not witness the subjact ampacity test, and had no rol¢

| in documenting or analyzing the test resuits.
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2. Regarding ITL Report 84-10-6, TS1's Novembar 12, 199{

' rasponss was further {nadcuratei in that TSI knew that this
I Retort also misrapredented the respactive roles of 151
and ITL in the testing of Thermo-Lag., The report's beadings
and titles indicate that the re%ort was written by ITL. In
fact, TSI wrote ITL Raport 84-10-8, using ITL atatioaor

cam— = = =

that TSI had obtained fram ITL.: Section 2 of the regor
represants that ITL comgured the test data to baselile data
obtaingd in an October 1981 test (a referenca to the tast
report:d in 1TL Report 82-358-F«1), In fact, no such data
comparison was performed by ITL.

i The inaccurate information TS submitted to the NRC on Novtmbe;

; 12, 1991, in the form of the *ITL" reports, was mataria) ta th

: NRG because TSI's submittal was. madet ,sl) {n rasponse to concprns

' . the NRC had raised about the quality apd adequacy of Tharmd-Lag
including s?tc1f1c concerns. about the ampacity derating ttsting

‘ used %o qualify Thermo-Lag as l-hour apd 3-hour rated fire barrier
material for use in nuclear powsr plants; and (2) to {nfluenc

the NRC's fnvestigation into whether Thermo-lag met NRC's fire;
protection requirements. v

This is a Severity Level I violation (Supplement VII)
Civil Penalty - $100,000 - o

D.  Contrary to 10 CFR { 50.5, TSI deliberately submitted inaccyrate
information material to tﬁe NRC on Dec¢mbar 3, 1991, in furthet

resgonso to NRC questions sent to TSI 3y Tetter dated October 31,
1991, as svidenced by the following exgmples:

b 1. The NRC asked TSI to corovide full coptes of 1Tl fire test
' reports 82-11-80 and 82-11-81, including daily work sheets,
quality assurance documqntation, and thermocoupls
temgeraturt records.” NRC Tettdr of October 31, 1991,
; Enclosure at 3, Question 19, 'Thﬁl request was generated by
: Mr. Feldman's offar to provide the guality control racords
attached to ITL reports 82-11-80 and 82-11-81, which were:
needed to answer a ggestton concarning tast article S
construetion. Sea October 17, 1991 transcript, st 88-90;
; 190-81. In rasponss, TSl submittEd complete copies of ITL
g Report 82-11-80 and ITL Report &2-11-81, which werg the
i aneric 1-hour and 3-hour test reports used to qualify
' Thermo-Lag as 1-hour and 3-hour fire barrier material for
_ use n nuclear power plants, a*g.TSI's "Supplemental
: Responsq To The Remaining guest ofis Contzined In The United
States Nuclesar Ragulatory Commissjon’s Letter Dated 31
g October 1991" (attached to TSI's letter dated December 3,
i 1991), Answer 19, at 9, and Enclosures 8 and 9. This
. rasponse was inaccurate in that TSI knew ITL Re?ort B2+11-80
= misrapresentad the respactive roles of TSI and ITL in the:
tasting of Thermo-Lag. The Proprigtary Rights statement of
TSI, includad as part of the report, stated that the report

e semim—t ——————— e T S ®mTS ST



Wi- 146 Tt L1

!

|
|
I

Civil

[Hew=aL SUIENCE INC. FAX NU. 316777 2Uf Fold

L

was grcpnred by ITL. In fact, the report was not prggared
b{ ITL, TSI wrote [TL Report 82r11-80, using ITL stationer
that TS! had obtatned frem ITL.' Section 3 of ITL Report 82-
11-80 states that the subject tusting was performed “under

the suparvision and total caontrdl of Industrial Testing:
Laborator{es, of St. Louis, Mispouri, an independent. testing
laboratory." In fact, the test:was conducted under the.
supervision and control of TSI,:with an ITL raprtstntutlvn

morely witnessing the tast and verifying furnace temperiturs
readouts. ; .

1

2. Regarding ITL Report 82-1[-81, TSI's December 3, 1891
- raspanse was further inaccurate(in that TSI knaw that QQ‘I
ITL Report also misrepresented the respective roles 4f 151
and ITL in the toat1ng of Thermd-Lag, The Proprietary Rights
statement of 181, inciudad as pgrt of the report, stated
that the report was ?rlpared by ITL. In fact, the report
was not Erogarcd by ITL. TSI wrote [TL Report 82-1]1-8%,
us1n? ITL stationary that TSI had obtainad from ITL,
Saction 3 of ITL Report 82-11-85 stated that the subject
testing was parformed "under thd supervision and tots!
contro) of Industrial Tasting Laboratories, of St, Louls,
Missourd, an independent testing laboratory.* In fact, the
test was conducted under the supervision and control of 181,
with ITL representative Donald $Storment merely witnesgin?
the tasts and verif, ing furnace temparatura readouts, which
took place between Saptember 10 and October 12, 1982,
Moreover, several dafly work shept pages from Section 7 of
the raport are represented as haying been signed by Mr.
Storment. In fact, those pages gontain replicated
signatures of Mr, Storment, whicg 18] added to the report
without the knowledge or consent.of either ITL or Mr.
Storment. For the daily work sheets that Mr. Storment did
sign, TSI instructed Nr. seurmeni to backdate thosa sheefs
to mske 1t appsar that he had witnessad TS] wark parformed

in August and early September of 1982, when, in fact, Mr
Storment had not witnessed that work.

The inaccurate infarmation TS! submittdd to the NRC on December 3,
1991 was matertal to the NRC because T4l’s submitte] was made:

(1) in response to concerns the NRC had raised about the qualit
and adequacy of Tharma-Lag, including sgocific questions abgut the
test articles discussed in ITL Raports §2-11-80 and 82-11-81,
which were generic tests TS] had used to qualify Thermo-lag as l-
hour and 3-hour rated fire barrier material for use in nuciear
power plants; and (2{ to influence the NRC's investigation into
whether Thermo-Lag met NRC's fire protection raquirements.

This 1s a Severity Lavel 1 violation (Supplement VII)

Penalty 6{00,000
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Contrary to 10 CFR § 80,5, TSI delibarately made a statement in a
May 8, 1992 Tetter to the NRC which 1t knew contained tnaccurite
information material to the NRC., In this letter, TSI stated ghat -
1ts;ongoinq test program at Omega Point- Laboratories wis "gnd r

the total control of Omega Point.® 3?1 T$1 Latter of May 8, 1992,
at 2. This statement was inaccurate {n that this taest program was
not under the total control of Omega Roint Laboratories. FPor!

example, the construction of the test articles and placement of
tha test thermocouples was undar TS1'4 control,

This statement was material to the NRC because TSI submitted it:
(1) in responsa %o cancerns the NRC had raised about the qqnlit{
and adc?uacy of Tharme-Lag 1nc1ud1ng 1pacific concerns abgut the
mislead n? nature of the YITL® reports; and (zl to persuade thh
NRC that TSI was now subjecting Therma-Lag to truly indapandent

This 1s a Severity Level 1 violation (Supplement VII)
- Civi1 Pemalty - $100,000 : o

FI

Cbntrary to 10 CFR § B0.5, TSI daliberately made statements in a
June 36£11992 lettar to the NRC which 1t knew contained inaccurate

{nformation material to the NRC, including but not limited to the
following eximples: - '

1. TS] stated that its continuinq_t‘st program at Omega Pojnt
Laboratories was "under the tota cogtrol of Onegs Po{nt4'

TSI Letter of June 18, 1992, at 2, This statement wis
naccurate in that this test program was not under the tqtal
control of Omega Point. For example, the construction ¢

the test articles and ?lacement of the test thermocouples
was undpr TS1's control, B .

2, TSI stated that thc tests were bjing conducted in accordance

with, ahong othar criteria, the apglicabio prerequisitesi
of* ﬁac Seneric Letter as—io. 81 Letter of June 16,

1992, at 3. This statement wag {naccurate in that these

tests wora not being conducted in accordance with the
guidance of NRC Generic Letter 86-10.

These statemants were material to the NRC because TSI tubmitted
them: (1) in Pesponse to concerns the NRC had raised about the
quality and adequacy of Thermo-Lag, including specific concerns
about the m%s}cading nature of the "ITL? reports; and (2! to

persuade the NRC that TSI was now subjesting Therme-Lag to truly
independent tasting.

This 1s a Sevarity Level 1 violation (Supplement VII)
Civi) Panalty - $100,000 '

“June 22, 1992 Yatter to the NRC which f

-Contrnry to 10 CFR'! 80.8, TSI deliber&%oly madq : :taze?ent in :
| knaw contained inacqurate
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information material to the NRC, Id §g1s Tetter, TSI stated that
!

- o o o b— e e % &

the TSI-sponscred tests conducted at Omega Point Laboratories ware
"under their {Omoga Point Laboratories’] total control, which alse
s included quality control during construction," §See Tsi Letten of
; Juna 22, 1992, at 2. This statament wis inaccurate in that (1) TSI
g knew that the tast Erogrnm wis not under the total control of
: Omega Point and that { l TSI knew that quality control during .

: construction of the teat articles was not under the total control -
i of Omega Point. L

, - This statement was material to the NRQ because TSI submitted it:
(1) in respohss to concerns the NRC had raised about the qualit

and lde?uacy of Therﬂo-tag including specitic concerns abqut t e

wislgading nature of the ETL* rapor ; and (2) to persuada thi

n .
gactghat QSI'was now subjecting Tﬂnrm Lag to truly independent
esting. : ; :

This is a Sevarity Leval I violation (Supplement VIU)
Civil Penalty - slqo.ooo o

.~ H.  Contrary to 10 CFR § 50.8, TSI deliberately made a statement in a
July 29, 1992 Tetter to tha NRC which 1t knaw contained 1nagcuiatn
infarmation material to the NRC, In this letter, TSI statad that
the 1986 amgqcity tosting "was done by, Underwriters Laboratdrids
{sic] in Chicago under its §Undorwr1ters Laboratory';l total
control.® TSI Letter of July 29, 1992€ at 4, This statement was

inaccurate in that TSI knew that the referenced amgactty testing
was not under the total control of Underwriters La

e e e —— e 4 St e @ 7 -

oratory.

This stitement was material to the NRC because TSI submitted {t:
(1) in response to cancerns the NRC hai raised about the quatd

and adequacy of Thermo-Lag, fncluding specific concerns aboyt the
amﬁacity derating testing used to qualify Thermo-Lag &s l-hour and
3-hour rated fire barrier material for use in nuclear pawer
plants; and (2) to influence how the NAC disseminated information

to the nuclear industry about the performance of Thermo-Lig
products, f

. memTmem——— e

This is a Severity Level I violation (Supplement VII)
Civil Penalty - $100,000 ‘

T 1. Contrary to 10 CFR § 50.8, on or about August 31, 1892, TSI

, deliberataly qubmitted to the NRC ITL Raports 85-6-183, 88-2-382,

. 85-5-314, 85-11-227, 867-472, 87-5-43%, 87-6-350, 83-1-106, and

! 85-4-377, These regorts misrapresentad the respective roies of
TSI and ITL in the testing of hormo-Lag. TSI knew these reports

contained tnaccurate information materipl to the NRC, as eviden¢ed
by the following examplies: . i

s e -
e b ——

1. Regarding ITL Regort 85-6-283, the report’s hdadines |¥d
titles fndicate that the report wis prepared 2z‘IT . This

information was inaccurate in they TSI wrote this report,
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~using ITL stutidnery that TSI hﬁd obtajned from ITL, Section

3 of the report stated that the subject tasting was :
conducted “under the direct supérvision and total contral of
Industrial Testing Laboratories; Inc.” In fact, the test
had betn condusted under the suéervision and control of TSI,
with an 1TL representative morely witnassing the test and
varifying furnace temperature rdadouts. Page (1{ of tha
report represents that the ITL representative wi nosainq the
test (Dave Siagel) was a profassional enginaer. Howgver
subsequent NRC raview has datermined that Dave Siegel waé

“not & professional onqineeri d1d not have a ¢ollege degrpe,
s

and that TSI was award of his lack of qualifications. Pige
(1) of the report also regreanne that Allan Stage)
reviewsd, agprov.d and signed the report on behalf of [iL.
Howevar, ' subsequent NRC review has determined that page (1!
contains the replicated s12natur of Allan Stegel, which:TS]
added go the reBort without the Enow1|dqc ar consent of
Al1an S1egel. Dafly work sheetsicontained in Section § of
t?o regort were altared by TSI tb make it appear that Daye
$iagel witnessed TSI's construction of the tast articie on
May 17, 1985, when in fact Dave $Sfsge) only witnessed thg

test 1ts|1f‘ which was performad. on June 19; 1985,
o

Similarly, in Section 7 of the r Kort. TSI forged the
inftials of Dave S1agel on work gheets to make {t tgg,lr

that Dave 51egol wis present on May 17, 1985, when
constructed the test article. ,

Regarding 1TL Report 83-2-382, the report's headings and .
titles indicate that the report was grapared by ITL. This
information was {naccurate {n that TS! wrets this report,
using ITL stattonery that TS! had obtafned from ITL,
Section 3 of tha report stated that the subject testing was
canductdd "under the direct supervision and total congro1ﬁof
Industrisl Testing Laboratories, Inc." In fact, the fest:
had been conducted under the sugdrvision and control of TSI,
with an {TL repressntative meraly witnessing the test and'
verifying furnace temperaturs readouts.

Rngardinq ITL Regort 88-6-314, the report’s headings and
titles tndicate that the rogort Whs groparad by ITL. This
{nformation was inaccurate in that TSI wrote this report,
using ITL stationgry that TSI hadiobtained from ITL,

Section 3 of the raport stated that the subject testing wis
conducted *under the direct suparyfsion and total control of
Industrial Testing Laboratories, Inc.” In fact, the test
had been conducted under the supefvision and contrel of 181,
with an ITL representative merely witnessing the test and
verifying furnace temgaraturo readouts. Page (1) of the
report represents that the ITL representative witn;sn\ng the
test (Mike White) was a professionsl engineer, This is
fnaccurate in that Mr. White was not a professional
engineer, and at that time TSI knqw that Mr. White was not a



OCT- 1-98 TUE 1156 TUTRMAL SCIENCE INC. FAX NG, 3177771l rouf
) e ! 0 N . .

1
1 .

\g 10

professional enginear, Among the daily work sheets

contained {n Saction & of the rpport are ones sisnid_by'M1ko
White, regarding test article wprk performad by IS1 on Hay
14, 1985." These work shests arp fnaccurate in that Mr.’

; White was prasent only during the test itself on May 21,

; 1985, ~In fact, TSI instructed Hr, White to backdate: the

: work shests he signed to make 1% appear that he had

i witnessed TSI May 14 work when,:in fact, he had not

| witnessed that werk. ;

4.  Regarding ITL kagort 85-11-227, the repart's hea?ing: and
i titles indicate that the report was prapared b{ TL. This
: information was inaceurate {n tj‘t 181 wrote this report,
; using ‘TL stationery that 751 had obtained from ITL. Section
3 of the report stated that the ‘subject testing was
~ conducted *under the direct supqrvision and total contro] of
Industrial Tostina Laboratarfes, Inc.” In fact, the test
had been conducted under the sufervision and centrol of TSI,
with an ITL reprasentative mersly witnessing the test and
ver{fying furnace tamperature readouts, Among the daily:
. work sheats contained in Section 6 of the report are one
; signed by Mike White, regarding test article work arfor%od
i by TSI on Novembar 8, 1985, Section 6 13 inaccurate in that
' Mr, White was pvesen{ only durinh the test 1tself on
Novembdr 19, 1985, In fact, Mr. White was instructed by TSI
to sign work sheets $o meke 1t appear that he had withesied

; T81's Novembar 8 work whea, in fpet, he had not witnessed
L that wark, -

8. Rtgard!pc ITL Repart 86-7-472, the report's headings and
titles indicate that the report yas prepared by ITL. This
_ information was inaccurate in thyt TSI wrotq this report,
' ~ using ITL stationary thit 751 had cbtainad from ITL.
3 Saction: 3 of the report stated that the subject testing was
! conducted on August 1, 1986 *undqr the direct suparvision
. and totdl ¢ontrol of Industrial Testing Laboratories, Ind.*
| In fact; the test had been condugted under the suparviston
; _ and control of TSI, with an ITL representative morely
. witnagsing the test and varif ing furnace temperature
; rcldoutt. Contained within this report 12 & *Verificatiop
of Application® document dated J \{ 31, 1986 dnd signed b
R. A, Lohman on behalf of TSI. This document refers to ITL
Test Article No. 86-7-472, This {pformation was inaccurat
in that ‘there were naver any ITL test articles, a3 ITE

| neither built nor helped to assemple any of the articles
{ tested by TSI. .
!

6. Regarding ITL Report 87-5-438, the report’s hoadinis and
titles indicate ghnt the raeport wis groparod b‘ ITL. This
{nformation was Inaccurate in that TS! wrote this report,
using ITL stationery that TSI hadiobtained from ITL.
Section 3 of the report steted th#t the subjact testing was
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condustad "under the direct suaervitﬁon and total cantrol of

Industrial Tasting Laboratoried, Inc.” In fact, the test
had been conducted under the s'gorvision and control of TSI,
with an ITL repressntative meraly witnessing tha test and
verifying furnace temperature readouts.,

7. Regarding ITL Report 87-6-350, tha report's hoadinas ang
tit1ed indicate that the report! was groplred by ITC. - This
inforgation was inaccurate in that T3] wrote this report,
using ITL stationery that TSI had obtained from ITL.

Sectidn 3 of the raport stated that the subject testing was

condudted ‘undar the direct supbrvision and total contryl of

Industrial Testing Laboratories) Inc.* In fact, tha test

had baen conducted under tha-suk

with an ITL representatiye merely witnassing the test and

varifying furnace temperature readouts.

8.  Regarding ITL Report 88-1-106, the report’s hladints ind
yitles: indicate that the report was grcp;red by ITL. This
informhtion was tnaccurate in that TSI wrots this report,
using ITL stationary that TSI had obtained from ITL.

Sect OE 3 of the report statad that the subject tasting was

ervision and control of 1SI.

conducted “undqr tha direct suparvision and total control of
Industrial Testing Laboratories, Inc." In fact, the tes}
had be¢n conducted undar the sugervi:lon and control of TSI,
with an ITL representative merely witnessing the tast and

' verifying furnace temperature readouts.

: ]
) 9.  Regarding ITL Report 86-4-377, the report’s headings and
' titles indicate that the report ias greparcd by 1TL. This
{nformation was inaccurate in thit TSI wrote this report
using ITL stationery that TSI hafl obtained froem ITL. Pa&o
(1) of the repart rapresents that the ITL reprasentative’
© withesaing the test (Clarence Be tarl was & professiomal
engineer. This i3 inaccurate in/that Mr. Bester was not o
grofbs:donul angineer, Saction 3 of the report stated that
he subject tas ing was conducted “under tha diract
suparvition and total control of \Industrial Testing
Laboratories, Inc.” In fact, thd test had been conducted
: under tEc gsupervision and control of TSI, with an ITL
r representative marely witnessing the test and varifying
‘ furnace’ temperature raadouts.

The reports TS1 submitted to the NRC on or about August 31, 199¢ -
were material .to the NAC because they wure submitied by TSi: (1
in response to concarns the NRC had raised sbout the quality an
: adequacy of THermo-Lag products; (zz 1i the context of an ongojng
i NRC fnvestigaliion {nto concarng about the quality and performance
: of Thermo~Lag productst and (3) to infjuence tha NRC's
investigetion Into whethar Tharme-Lag products met the fire
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| barriar requiremants of 10 CFR § 50.48 and 10 GFR Part 80,
Appendix R, | '

\ Thig 1s a Sivortiy Level 1 violation (Suppiement ViI)
- Civil Panalty - §100,000 !

| Pursuant to the provisions of 10 CFR §2.201, Theymal Science, Inc, (TSI) {3
i hereby raquired to submit a written statement oriexplanation to the Diraqtor,
. Offtce of Enforcement, V.S, Nuc1|ar'RoYu1ator Commission, within 30 dnyg of
. this Notice of v1¢1|t‘oh and Proposed Impasition of Civil Penalties é otice),
This Regly should be clearly marked as o "Rogly o ¢ Notice of Vialatfon and
 should include for exchialleged violatfon: (1) aq admission or denial of the
1al7eged violatian; (2% he reasans for the violation, i€ admitted or, if
.denied, the reasons w K;thc allegnd violation haz baen denied; (3) the
corractive steps that hive bean taken and the results achieved; (4) the
corractive steps that will be taken to avoid any further viclations; and (8)
:the date when full compifance will be achisved. If an adaguate reply is not
-raceived within the timd spacified in this Notice, a Damand for Informatizn
may be 1ssued. Consideration will be given to extending the time specified
for a reply for godd cayse shown. Under the authprity of Section 16!(64 of
the Atemic Energy Qct, a3 amended, 42 U.s.%. § 22 lsc) this reply shall he
- 'submitted under oath or affirmation. Should TS1 fal) to file a Reply within
the time spacified, an Order imposing the civil pynalties may be issued,

ithin the same time as trovidcd for the Regl{ reduired above under 10 C.F.R.
2.201, TSI may pay the tivil penalties by letter addressed to the Director,
ffice of Enforcement, U.$. Nuciear Regulatory Commission, with a chack,
raft, money order, or electronic transfer payablq to tha Treasurer of the
nited States in the amoint of tha civil panaltieq proposed above. In the
1ternative, TS! may protest the imposition of th progosed civil penalties,
n whole or {n part, by & written Answer addressed to the Diractor, Office of
nforcement, U.S. Nucleapr Regulatory Commigsion, in sccordance with the
ravistons of 10 CFR lZ.;OB- Should TSI alect to file an Answar in accordance
"with 10 CFR §2.208 protentinv the proposad ¢ivil panalties, either in whole or
n ?are. such an Answar should be ¢learly marked "Answer to a Notice of
folation® and may ‘l) ddny the violation or violations 1isted in this Notice,
ither in whala or {n part; (2) demonstrate extenupting circumstances; $3§
show error in this Rotice; or (4) show other reasoss why the Rrogoscd civil
]

penaities should not ba imposed. In addition to protesting t mgosition of
ttu proposed ¢ivil penalties, either {n whole or 19 part, such an Answer may
r .

quest remission or mitigation of the proposed ciﬁil panalties,
- Aty writtan Answar submitted In accordance with 10 CFR §2.205 should be set,

forth separately from thogReplg sabmitted in accordance with 10 CFR §2,201,
but may incorporate parts:of the Reply by sgecific rofarenca (e.g., citing
nge ind paragraph numbors) to avoid repetition.

The dacuments describad ISOVQ. e.g., & Reply to a Notice of Violation, a
Payment of Civil Pemaltieq, and/or an Answar to a Nptice of Violattom, should
bd addressad to; Jamg: Ligberman, Diractor, Office of Enforcement, U.§.
NucYear Regulatary C mm%sjion. One White Flint North, 11885 Rackvilla Pika,

Rockville, Maryland 20852-2738. :
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[f the NRC detarmines to impose a civil penalty after review of TSI's Reply
and Answar, the NRC will {ssue an Order imposi ? the civil penalty and,will
provide TSI tha opportunity to regquest an adjuliicatory hear1ng in accofdance
with 10 CFR §2.208 and the NRC's Rules of Practice in 10 CFR Part 2, Sibpart
@, Following impositiion of a civil penalty in accordance with the appiicable

E gr:v;siom of 10 CFR §2.208, and after exhaustion of haarin

d not include any; personal privacy, propr
N ordaafnguards information so that thay can be pﬁ

g r%ghts under 10
Part 2, and upon failure to gay any civil panalties due that have bean
dotarmined in accordapce with that

earing, this matter may ba referred to the
Attorney General and the pentlties, unless comgromised, remitted, or
mitigated, may he ¢ollected by a elv

11 action dursuant to sectian 234c of the
Atomic Energy Act, as:amended, 42 U.S.C. §2262d. '

Bacause your filings will be
H S My shou

Taced in the NRC Public Oocument Room (PD?). to
the extent possible they sho

etary,
aced in. the POR without.

. redaction. Howavar, {F you find {t necessary to include such informatiqn, you
. should clearly indicate the spacific. informatio

ou wish to have withhqld
. from publi¢c disclosure and the provide the leg ?

© request.

18is to support that -

Dated at RockeilTe, Mafyland
th?s[ffday of 0¢§5bert 1956,



AD 440 iRev 1/90) Summons in 3 Civil Achon

Hnited States Bistrict Tourt

EASTERN DISTRICT OF MISSOURT

THERMAL SCIENCE, INC.
- SUMMONS IN A CIVIL ACTION

v CASE NUMBER:

UNITED STATES NUCLEAR
REGULATORY COMMISSION

96CV 02282CA §

".’ ol

TO: neme ana Acaress of Detengant

Edward L. Dowd, Jr., Esq.
United States Attorney for the
Eastern District of Missouri-
401 U.S. Court & Custom House
1114 Market Street

St. Louis, MO 63101

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY (name anc acaress)

an answer 10 the complaint which'is herewith served upon you, within 60 days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judyrnent by default will be taken
against you for the refief demanded in the complaint.

Z/M %//w»\ [)-20-96

CLERK DATE

N,

BY DEPUTY CLERK




AO 440 (Rev 1790} Summons in a Civil Acton

Qﬂntteb States gﬁtstrtd Qluurt

EASTERN _ piSTRICT OF MISSOURT
THERMAL SCIENCE, INC. | SUMMONS IN A CIVIL ACTION
V. CASE NUMBER:

UNITED STATES NUCLEAR C \ 02282C AS
REGULATORY COMMISSION | :

TQ: ™ame ana Adoress of Defencant)

James Lieberman, Director

Office of Enforcement

United States Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852-27383

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY (name ana agaress)

an answer to the comptaint'which is herewith served upon you, within 60 days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so judgrnent by default will be taken
agamst you for the relief demanded in the complaint.

N e

/?/»] 75N /)-20-9

CLERK DATE

/2 M

BY DEPUTY CLERK



AQ 440 (Rev \bOl Summons 1n 3 Civil Action

United States Bistrict Court

EASTERN DISTRICT OF MISSQURT

THERMAL SCIENCE, InC. '
- - SUMMONS IN A CIVIL ACTION

V. _ CASE NUMBER:

UNITED STATES NUCLEAR 02 282C A S
REGULATORY COMMISSION 4 . 96 c V -

TO: Mame anc Aaaress of Detencant

Janet Reno, Esqg.

Attorney General of the United States
10th ‘Street, N.W. & Constitution Avenue
Washinagton, D.C. 20530

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY (name and adoress;

1

an answer to the complaint which is herewith served upon you, Within a0 days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgrnent by default will be taken -
against you for the relief gemandeo in the complaint.

FS ey

/?/j AL . )]-20-94

CLERK DATE

V2NN,

BY DEPUTY CLERK
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