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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 

In the Matter of         ) 

                 ) 

STRATA ENERGY, INC.,        )  Docket No. 40-9091-MLA 

                ) 

(Ross In Situ Recovery Uranium Project)      ) 

 (Materials License Application) 

 

SECOND DECLARATION OF CHRISTOPHER E. PAINE IN SUPPORT OF THE 

NATURAL RESOURCES DEFENSE COUNCIL & POWDER RIVER BASIN 

RESOURCE COUNCIL’S JOINT MOTION TO MIGRATE OR AMEND 

CONTENTIONS, AND TO ADMIT NEW CONTENTIONS IN RESPONSE TO THE 

FINAL SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT   

 

I, Christopher Paine, declare that the following statements are true and correct to the best of my 

knowledge.  

1. My qualifications and experience relevant to this proceeding are given in the first 

paragraph of my First Declaration, dated May 6, 2013, which was submitted in support of 

Intervenors’ Contentions raised against the Draft Supplemental Environmental Impact 

Statement (DSEIS) to NRC’s Generic Environmental Impact Statement (GEIS) for In-

Situ Leach (ISL) Uranium Mining Facilities. 

2. The purpose of this second declaration is to: (1) Substantiate the bases for a new 

contention that the Staff’s preparation of  a “Final Supplemental EIS” on Strata Energy 

Inc.’s license request was part of a systemic NEPA compliance deficiency in the agency’s 

Office of Federal and State Materials and Environmental Management Programs 

(FSME), originating at least in part from the Commission itself having engaged in an 
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impermissible modification of its rules, absent public notice and comment rulemaking, 

when it directed staff  to prepare site-specific EIS’s on ISL licensing requests as a 

continuing series of “supplements” to the GEIS; and (2) Review the FSEIS and problems 

identified by Intervenors’ contentions, including the NRC’s deficient environmental 

impacts analysis of cumulative impacts and connected actions, including future mining 

projects in the Lance District connected to the Ross Project. 

Part I: The NRC Employed a Deficient Scoping Process to Define the Scope of  

Required Site-Specific Analysis for the “Ross Project” License Application, and this 

Deficiency is Reflected in the Scope of the NRC’s Final SEIS for the project. 

 

3. This second declaration substantiates the bases for a new contention that the Staff’s 

preparation of  a “Final Supplemental EIS” on Strata Energy Inc.’s license request was 

part of a systemic NEPA compliance deficiency in the agency’s Office of Federal and 

State Materials and Environmental Management Programs (FSME), originating at least in 

part from the Commission itself having earlier engaged in an impermissible modification 

of its rules, absent public notice and comment rulemaking, when it directed staff  to 

prepare site-specific EISs on ISL licensing requests as a continuing series of 

“supplements” to the GEIS. 

4. The “FSEIS” is really a site-specific “FEIS” tiered from the GEIS that impermissibly 

seeks to “supplement” the latter. It was prepared by NRC staff based on the Applicant’s 

Environmental Report (ER) to support the grant of a Source and Byproduct Material 

License (SML) to Strata Energy Inc., a wholly-owned U.S. subsidiary of  Peninsula 

Energy Limited, Australia. It was also prepared based on Strata’s responses to the NRC’s 

Requests for Additional Information (RAIs). 
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5. The GEIS was issued almost five years ago, in May 2009; yet it purports to contain valid 

conclusions regarding the environmental impacts of a typical ISL mining facility located 

in four specified uranium mining regions in the Western United States. One of these is 

the Nebraska-South Dakota-Wyoming Uranium Milling Region, which in turn contains 

the “Lance Uranium Mining District” in northeastern Wyoming, for which Strata, and its 

parent company, Peninsula Energy Ltd., has announced a detailed, step-by-step plan and 

intention to mine in its entirety over the next 14 to 70 years.
1
  

6. Some evidence for the existence of this detailed plan and intent was initially set forth in 

considerable detail almost a year ago in my First Declaration (Paine Decl. 1 or “PD1”). 

My declaration laid out information explaining that the components of the Applicant’s 

expanded mining plan are necessarily “interdependent,” and that the “Ross Project” alone 

lacks a sufficient economic rationale and thus the “independent utility” that courts have 

used to delineate the proper scope of a Proposed Action for NEPA analysis.  This second 

declaration contains significant new information as well as a condensed version of 

continuing and relevant information from PD1, with references to the numbered 

paragraphs where it may be found in PD1. 

7. In Contention 6, Intervenors allege NRC has failed to properly define—for the purpose of 

timely NEPA analysis that by law must inform Commission licensing decisions rather 

than justify them ex post facto —the full scope of the Applicant’s proposed uranium 

mining activities.  

                                                 
1
 As discussed, infra, the company has already committed substantial financial resources to 

implementing its mining plans and is carrying out construction activities in advance of an 

agency Record of Decision for this FEIS. 
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8. By virtue of their intrinsic physical, technological, economic, geographic, and temporal 

connections to the administratively discrete “Ross Project” proposed for licensing, these 

wider uranium mining activities would be sufficiently enabled by the grant of the initial 

project license as to require their consideration in a single environmental impact 

statement.  

9. The NRC staff’s failure to properly define the scope of the EIS that is the subject of this 

proceeding is surprising, considering the Commission’s own Inspector General has 

recently documented a pattern and practice of failing to comply with NEPA’s scoping 

requirements within the NRC’s Office of Federal and State Materials and Environmental 

Management Programs (FSME), the very office responsible for licensing uranium In-

Situ-Leach (ISL) mining facilities and regulating mined aquifer restoration and ISL 

facility decommissioning. NRC Office of Inspector General, Audit of NRC’s Compliance 

With 10 CFR Part 51 Relative to Environmental Impact Statements,OIG-13-A-20, 

August 20, 2013, at 20-26 (hereafter “OIG-13-A-20” or “OIG Audit”). I have fully 

reviewed this report and believe it is highly relevant to these proceedings. My review of 

the implication of this report for this proceeding follows. 

10. OIG-13-A-20 includes a Table (reproduced below at ¶ 21) showing a systematic evasion 

of NEPA scoping requirements for site-specific uranium ISL environmental impact 

statements prepared by FSME that “tier” off  a broader  “programmatic” statement 

assessing the scope and impact of environmental effects that are common to 

implementing the Commission’s program for licensing ISL activity at multiple sites.  The 

Ross Project EIS is one of these documents. 
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11. NRC calls such a broad programmatic statement a “Generic EIS” or “GEIS,” because 

environmental impacts considered to be widely applicable are analyzed in generic 

fashion, and any generic agency “determinations” made regarding these impacts (e.g. 

classifying them as “Small,” “Moderate,” or “Large”) may be referenced in future site-

specific EIS’s that tier off the generic document, thereby contributing to the efficiency of 

the agency’s NEPA process.   

12. According to the OIG Audit, FSME’s error in implementing tiering from the NRC’s 2009 

GEIS on uranium in-situ leach facilities is that it repeatedly miscasts the site-specific EIS 

(required to support licensing of individual ISL facilities) as a “Supplement” to the GEIS, 

rather than as a discrete “Site-Specific EIS,” tiered from the GEIS, which may reference, 

where applicable, its generic findings and supporting analysis, but does not “supplement” 

it.  By rule, such a tiered site-specific EIS—which by definition focuses on narrow site-

specific issues – is not intended to and cannot perform the functions of a NEPA document 

designed to “supplement” – and thereby alter or amend—the generic findings of a broad 

programmatic statement such as the GEIS.  

13. More pertinent to the instant matter, a “supplement” to an EIS—whether or not the base 

document is “site-specific,” “programmatic,” or “generic”—is required if:  “the proposed 

action has not been taken” and “there are substantial changes in the proposed action that 

are relevant to environmental concerns,” or “new and significant circumstances or 

information relevant to environmental concerns and bearing on the proposed action or its 

impacts.” See NRC rule on NEPA supplementation (10 C.F.R. § 51.92).  

14. The GEIS states the “Proposed Action” analyzed therein “is to grant an application to 

obtain, renew, or amend a source material license for an ISL facility.” Final GEIS 2009 at 
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xxxvi.  Based in significant part on the generic environmental determinations contained 

in the Final GEIS, the Commission proceeded to license three ISL facility operations in 

Wyoming in 2010 and 2011 (Nichols Ranch, Moore Ranch, and Lost Creek), and it did 

so without amending, via a legitimate “Supplement” to the GEIS, any of the generic 

environmental impact determinations that the Staff invoked in these subsequent site-

specific documents.   

15. If the Commission believes it must “supplement” the GEIS, because it has uncovered 

“new and significant circumstances or information” that could alter that document’s 

generic environmental conclusions, or because it desires to effect “substantial changes in 

the proposed action” that was the original object of generic environmental analysis (for 

example, use of a new uranium mining technology not previously considered) then it 

must do so prior to undertaking further site-specific “tiered” NEPA analyses that would 

cite this “Supplemented GEIS” in support of further site-specific licensing actions.  

16. The NRC Staff does not state, in the present so called Final “Supplement” to the GEIS 

for the “Ross ISR Project,” that it has uncovered any “new or significant circumstances 

or information” or “substantial changes in the proposed action” that would require 

withdrawing or substantially amending any of the generic environmental findings 

contained in the GEIS prior to licensing the Ross ISR Project. So in NEPA terms, the 

“Environmental Impact Statement for the Ross ISR Project in Crook County, Wyoming” 

is not a “Supplement” to the GEIS that amends its generic conclusions. On the contrary, 

the FSME Staff continues to place substantial reliance on the original GEIS findings in 

reaching the conclusion that it has conducted a full and adequate analysis of the 

environmental impacts from granting an SML license for the Applicant’s proposed 
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“Lance District ISL Central Processing Plant” and the “Ross Area” initial wellfields 

required to feed it in the short term.   

17. The fact that the Ross Project EIS is, in legal terms, a discrete site-specific EIS tiered 

from the GEIS, and not a “Supplement” to it, is also readily apparent from the statement 

of the Commission’s original purpose and need in preparing the GEIS: “Recognizing that 

the technology for ISL uranium milling is relatively standardized, that the applications 

may be submitted over a relatively short period of time, and that the potential ISL 

facilities would be located in relatively discrete regions in the western United States, 

NRC decided to prepare a GEIS to avoid unnecessary duplicative efforts and to identify 

environmental issues of concern to focus on in site-specific environmental reviews. In this 

way, NRC could increase the efficiency and consistency in its site-specific environmental 

review of license applications for ISL facilities and so provide an option for applicants to 

use and licensees to continue to use the ISL process for uranium recovery” (GEIS at 

xxxv, emphasis added).  

18. “In reviewing an ISL license application, NRC will use the GEIS as a starting point for 

its site-specific environmental reviews. NRC will evaluate site-specific data and 

information to determine whether the applicant’s proposed activities and the site 

characteristics are consistent with those evaluated in the GEIS. NRC will then determine 

which sections of the GEIS can be incorporated by reference and which impact 

conclusions can be adopted in the site-specific environmental review, and whether 

additional data or analysis is needed to determine the environmental impacts to a 

specific resource area....No decision on whether to license an ISL facility will be made 

based on the GEIS alone. The licensing decision will be based, in part, on a site-specific 
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environmental analysis that makes use of the GEIS.” GEIS at xxxvi, emphasis added. As 

the italicized portions of this statement make clear, it is the GEIS, consistent with 

NEPA’s tiering and incorporation by reference requirements, that may be used to inform 

subsequent site-specific environmental reviews, and not these reviews that inform or 

“supplement” the GEIS.  

19. The fact that the Commission further “directed the NRC staff to issue site-specific 

supplements to the GEIS for each new license application” (GEIS at xxxvi) represents an 

impermissible amendment to the Commission’s own NEPA rules, which do not permit 

this form of continuing open-ended “supplementation” of a programmatic document, or 

indeed any supplementation absent the presence of new and significant information or 

programmatic changes that would alter its broad environmental conclusions. 

20. The OIG Audit, which appeared after publication of the DSEIS in March, 2013 and after 

the submission deadlines for contentions and comments on it, documents the practical 

consequences of this impermissible de facto amendment of the Commission’s rules. 

Without first engaging in public notice and comment rulemaking, the FSME staff has 

consistently misapplied NRC regulations governing public scoping for in-situ uranium 

recovery EISs that tier off of a generic EIS. “[W]hen NRC prepares site-specific EISs for 

applications for new in-situ uranium recovery operations, the agency does not seek broad 

public comment and specifically does not open a formal scoping period. Notices of Intent 

to prepare EISs were published for six applications received since publication of the 

generic EIS for in-situ uranium recovery...Final EISs have been published for three in-

situ uranium recovery projects, and the draft EISs have been published for two in-situ 
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recovery projects. Table 5 summarizes the information regarding early public input as 

described in the six published Notices of Intent.” OIG-13-A-20, p.21. 

21. Table 5 from the OIG’s August 2013 Audit Report on NRC’s NEPA compliance  (pg. 22) 

documents a pattern and practice of noncompliance by the NRC’s FSME Office with 

NEPA’s public scoping requirements as adopted in NRC’s own 10 CFR Part 51 

regulations.  Note the deficient scoping process for the “Ross” tiered EIS is the most 

recent example of such noncompliance entered in this table. 

 

22. The OIG report correctly explains that “tiering and use of a supplement are not the 

same.”  The OIG explained at length:  

Both NRC and the Council on Environmental Quality regulations for 

implementing NEPA distinguish the concepts of tiering and supplementation. The 



10 

 

agency asserts that OIG believes that the finality of the generic EIS precludes 

supplementation, a misstatement of OIG’s argument that demonstrates the 

conflation of two distinct concepts. It is not the generic EIS’s finality that 

precludes supplementation. Rather, it is its generic nature that precludes 

supplementation as the agency interprets a “supplement” to the generic EIS. The 

purpose of supplementation is to update the understanding of environmental 

impacts. The generic EIS analyzed in-situ uranium recovery in four broad 

geographic regions. The tiered site-specific EISs do not update the generic EIS 

analysis. Therefore, the subsequent site-specific EISs cannot be “supplements” to 

the generic EIS. A supplemental analysis supports the original analysis in a site-

specific EIS.  In tiering, the generic EIS supports the site-specific analysis that 

takes place once a specific application is received by the agency. The 

supplemental EIS reviews only the impacts of the new information or change to 

the proposed action. The tiered EIS must review all the impacts of the proposed 

action for a specific site, drawing on and incorporating by reference relevant 

portions of the generic EIS. The agency also asserts that the Council on 

Environmental Quality definition of tiering characterizes the tiered site-specific 

EIS as a supplement. The full text of the definition of the term tiering reads:  

 

‘Tiering is appropriate when the sequence of statements or 

analyses is: (a) From a program, plan, or policy environmental 

impact statement to a program, plan, or policy statement or 

analysis of lesser scope or to a site-specific statement or analysis. 

(b) From an environmental impact statement on a specific action 

at an early stage (such as need and site selection) to a 

supplement (which is preferred) or a subsequent statement or 

analysis at a later stage (such as environmental mitigation). 

Tiering in such cases is appropriate when it helps the lead agency 

to focus on the issues which are ripe for decision and exclude from 

consideration issues already decided or not yet ripe. [emphasis in 

original]’ 

 

The use of supplement in this definition is limited. An example from NRC 

practice is the preparation of a supplemental EIS for a combined license for a 

power reactor, when a final EIS has been prepared and published for an early site 

permit. The early and late stages are considering the same specific site. By 

contrast, the generic EIS for in-situ uranium recovery includes no discussion of 

matters at an early stage of a particular site. Therefore, the site-specific EIS for 

an in-situ uranium recovery application cannot be considered a “supplement” 

using the Council on Environmental Quality definition of tiering.”   

 

OIG-13-A-20 at 48 (emphasis in italics added). 

 

Part II: New & Consolidated Information that Meets the Stated Criteria for 

Determining the FSEIS Fails to Consider the True Scope of the Applicant’s Proposed 

Action  
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23. As previously discussed in detail in my First Declaration submitted in support of 

Petitioners Contention 6 against the DSEIS, the Applicant plans to mine the Lance 

District far beyond the boundaries of the pending “Ross Project” SML – i.e. the 

“Proposed Action” in this FSEIS. The proposed Lance District ISL mines are technically 

and economically integrated, geographically contiguous, and mutually interdependent in 

a manner that deprives the Ross Project of separable “independent utility” as a standalone 

project for NEPA analysis. This part of my declaration supports Contention 5 of this 

filing.  

24. Prior and contemporaneous disclosures to investors by Strata’s corporate parent in 

Australia, Peninsula Energy Ltd., which I first discovered via an Internet search in March 

2013, have explained and continue to explain the full scope of the Applicant’s plans to 

fully exploit the uranium resources of the Lance District, far beyond the geographic 

boundaries, facility capacities, and investment costs required to extract and process the 

uranium resource of the “Ross Project” alone. 

25. Since the closure of the public comment period on the DSEIS, these disclosures regarding 

the Applicant’s proposed mining activities have continued, and this environmentally 

significant information is not reflected in the scope of the Proposed Action subjected to 

detailed environmental consideration in the FSEIS. 

26. On 24 May 2013, Peninsula Energy Limited provided a “Lance Project Development 

Update” [http://www.pel.net.au/images/peninsul---ahbue.pdf] stating, under the heading 

“Pre-Production Drilling Program,” “Twelve monitoring well clusters, comprising a 

total of 47 holes, have been completed in the Kendrick area and will be used for base 

line studies of the regional water quality.”  The Executive Summary of the FSEIS says 

http://www.pel.net.au/images/peninsul---ahbue.pdf


12 

 

the Kendrick area is outside the scope of the Proposed Action.  FSEIS at xviii. Yet, 

information available on the Internet shows that it is part of the Lance District and is 

currently in a “pre-production drilling program.”   

27. As shown in “Figure 1: Lance Projects Pre-Production Drilling Location” on the next 

page, the Kendrick “Amendment” Area (in light blue) surrounds the Ross “Permit” Area 

(green border) on three sides and dwarfs it in size, but it is not included within the scope 

of the FSEIS “Proposed Action.” (Source of figure is the same release cited in 26 above) 
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28.  
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29. In an August 7, 2013 “Company Presentation to Diggers and Dealers Conference: ASX’s 

Next uranium Producer,” [http://www.pel.net.au/images/peninsul---aiwohxiyae.pdf] 

Peninsula Energy Limited gave the following schedule for its planned “Capital 

Expenditures by Production Phase,” showing a planned build-out of two additional 

“production units” within 30 months of completing the "Ross Production Unit.”  The same 

presentation noted on another slide that the “Lance Development Model” is a “3 stage 

development ramping up over 4 years”  that is “building a 2.2mlbs per year ISR operation, 

inclusive of:  [an] ion exchange facility; centralized resin stripping, drying, and packaging 

plant at Ross (CPP); Remote ion exchange facility at Barber trucking resin to CPP.” 

 

 

http://www.pel.net.au/images/peninsul---aiwohxiyae.pdf
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30. On September 9, 2013, Peninsula Energy disclosed that it had revised its financial 

projections [http://www.pel.net.au/images/peninsul---tahshoufaa.pdf], stating that recent 

“metallurgical test work” had allowed it to “optimize the lixiviant solution that is to be 

cycled through the injection wells....enable[ing] a faster rate of mineral extraction from 

the ore body, decreasing the overall life of mine by 4 years whilst maintaining life of 

mine production at over 28 mlbs.”  This development “enables the project to achieve a 

steady-state production rate of 2.3 mlbs per annum from two production units 

concurrently, as opposed to three previously, and allows the inclusion of the Barber 

Production Unit to be deferred until 2020 when the Ross Production Unit commences 

its stage of natural decline, deferring significant capital expenditure at the Barber 

Production Unit (emphasis added).”  “Wellfield Optimisation Study Further Improves 

Lance Economics,” at 2.  

31. Peninsula further disclosed that this “wellfield optimization” would increase the 

production capacity of the Ross Production Unit from 750 thousand pounds per annum to 

1.25 million pounds per annum, and would be followed “by the inclusion of the Kendrick 

Production Unit, ramping up over several years to 2.3 mlbs per annum steady state 

production.” Id. at 1. 

32. The FSEIS does not include an analysis of the environmental impacts of changes in 

lixiviant chemistry that could lead to such a dramatic 67% increase in the rate of mineral 

extraction above what was assumed for the Ross Project impact analysis, much less the 

effects of its wider application to the much larger subsurface areas represented by the 

http://www.pel.net.au/images/peninsul---tahshoufaa.pdf
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Kendrick and Barber Production Units, and subsequent production areas of the Lance 

District.  (For the latter, see PD1 at 53.) 

33.  

On March 27, 2014, Peninsula Energy Limited gave a presentation to the “Mines and 

Money” Conference in Hong Kong stating that the company is “constructing a 2.3 mlbs 

per annum ISR operation in 2 stages” with an “initial mine life [of] 22 years and a 

“potential 70+ years of mine life.” [http://www.pel.net.au/images/peninsul---

aingoequei.pdf] (See Peninsula slide next page). 

34. The Ross Project FSEIS contains no similar bounding estimate of “mine life,” and 

includes conflicting, vague and unsubstantiated estimates for the life of the “Ross 

Project’s CPP,” ranging from 4.5 years (Fig. 2.6 bar chart “operation” line for Ross 

Project) to “approximately 14 years from the time that all regulatory approvals are in 

http://www.pel.net.au/images/peninsul---aingoequei.pdf
http://www.pel.net.au/images/peninsul---aingoequei.pdf
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place” (Fig. 2.6 footnote) to “14 years or more.”  FSEIS at 2-8.   

 

35. Peninsula’s planned mine life of 22 to 70+ years also calls into question the 

comprehensiveness of the “cumulative impacts analysis” in the FSEIS. “As discussed in 

SEIS Section 5.3.2, the timeframe evaluated in the cumulative impacts analysis is 14 

years, to the year 2027.” FSEIS at 5-46.  This data suggests the timeframe for the 

cumulative impacts analysis falls short by 8 to 56 years, and probably longer, given the 

extended post-production periods required for (only partially effective) aquifer 

restoration and groundwater recharge. 

36. Note in this next viewgraph from the aforementioned March 2014 “Mines and Money 

Presentation” that “Stage 2” annual production from the Kendrick and Barber Units 

excluded from the FSEIS “Proposed Action” is expected to be almost twice that of the 

Ross unit that currently comprises the Proposed Action, and yet this big “ramp-up,” 

which could occur within a mere 4 years of the Applicant receiving its “Ross Project” 
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license, is not subjected to detailed environmental consideration as part of the Proposed 

Action in the FEIS.  

37.  

 

38. The following slide from the same presentation gives a good idea of the Applicant’s 

proposed sequence and timing of three “production units” to get to sustained 2.3 mlbs per 

annum by 2017-18 and then maintain that level of production by phasing in the Barber 

Production Unit in 2021-22 as the Ross Production Unit becomes depleted. 
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39. The very small geographic area encompassed by the Proposed Action in the Ross Project 

FEIS is shown at paragraph 43 in relation to the large geographic areas of the planned 

Kendrick and Barber Production Units, which are arbitrarily excluded from the Proposed 

Action. [http://www.pel.net.au/images/peninsul---doojahruxo.pdf]. The brighter red line 

within the dark red box delineates the approximate boundary of the “Ross Project” 

subjected to detailed environmental consideration in the FSEIS, and the dark red area 

outside of it is “Ross Amendment Area 1.” Even this immediately contiguous and already 

named “amendment area” is excluded from the Proposed Action. FSEIS at xviii. This 

constitutes blatant “segmentation” of a Proposed Action. 

40. The photograph below encapsulates the absurdly truncated view of the Proposed Action 

in the Ross Project FEIS. In the prehearing for this proceeding held in December 2011, 

the Applicant made much of the fact that the “Ross Project” area would not be within 

the viewshed of the Devils Tower National Monument because of the screening effects 

of topography, and the Staff repeats this argument in the FSEIS. FSEIS at 4-85. 

However, in the photograph below from the Applicant’s 2013 Annual Report 

http://www.pel.net.au/images/peninsul---doojahruxo.pdf
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[http://www.pel.net.au/images/peninsul---doojahruxo.pdf] which, judging by the angle 

of view to Devils Tower in the background, appears to have been taken from further 

south in the Lance District, the Applicant’s drilling activity is squarely within the 

viewshed of the National Monument, as would be all the planned heavy truck traffic 

ferrying uranium-loaded resin from the Barber and other subsequent Production Units 

not directly connected by pipeline to the Ross CPP.  The cumulative impacts analysis in 

the FSEIS fails to specifically and accurately assess the impacts on Visual and Scenic 

Resources from the Applicant’s planned southward expansion of uranium mining in the 

Lance District, and amounts to pure speculation:  “The lower profile and smaller 

footprint associated with the Ross Project, and presumably with the other satellite areas 

and the potential ISR projects, would diminish visual impacts as well.” FSEIS at 5-17. 

41.  

http://www.pel.net.au/images/peninsul---doojahruxo.pdf
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42.  

43. The varying definitions and descriptions for the scope of the Proposed Action in this FSEIS 

are inconsistent and internally contradictory, offering citizens and their government 

officials confusion and uncertainty rather than clarity and an improved understanding of 

environmental impacts and the nature of the risks posed to environmental resources they 
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care about.  Nonetheless, the confusion itself unwittingly betrays some of the contours of 

the real Proposed Action that the agency is seeking to shield from detailed environmental 

review. For example, Sec. 2.1.1. “Alternative 1: Proposed Action” offers the following 

description: 

“Under the Proposed Action, the NRC would issue the Applicant a source and 

byproduct materials license. The Applicant would use its license to construct, 

operate, restore the respective aquifers, and decommission the Ross project facility 

and wellfields as described in its license application (Strata, 2011a; Strata, 2011b). 

Also, under the Proposed Action, the U.S. Bureau of Land Management (BLM) 

would approve the Applicant’s Plan of Operations (POO). The Ross Project would 

occupy 696 ha [1,721 ac] in the north half of the approximately 90-km2 [56-mi2] 

Lance District, an area where the Applicant is actively exploring to determine 

whether there are additional uranium deposits. As Figure 2.2 shows, Strata has 

identified four other uranium-bearing areas that would potentially extend the area 

of uranium recovery in the Lance District itself to the north (the potential Ross 

Amendment Area 1) and to the south (the potential Kendrick, Richards, and Barber 

AREAS) (Strata,2012a). ...The Proposed Action includes the uranium-recovery 

facility itself and its wellfields (see Figures 2.4 and 2.5).... The schedule for the 

Proposed Action is shown in Figure 2.6. The Proposed Action includes the option 

of the Applicant’s operating the Ross Project facility beyond the life of the Project’s 

wellfields. FSEIS at 2-3/DSEIS at 2-3. 

 

44. The words in boldface represent FSEIS additions to the same passage in the DSEIS, and 

the word in CAPS represents a change. The comparable passage in the DSEIS reads, 

“Strata has also identified four other uranium-bearing areas that would extend the area of 

uranium recovery to the north with the Ross Amendment Area 1 and to the south of the 

Lance District with the Kendrick, Richards, and Barber satellite facilities (Strata, 

2012a).”  DSEIS at 2-3, emphasis added. Note the FEIS’s attempt, via the repeated 

insertion of “potential” and “potentially,” to walk back the DSEIS’s unqualified 

statement that Strata “would extend the area of uranium recovery...with the Ross 

Amendment Area 1” and “Kendrick, Richards, and Barber satellite facilities.”  Needless 
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to say, calling something a “satellite” denotes that it is orbiting around, or tethered to 

something else. Synonyms are “settlement,” “outpost,” “dependency,” “protectorate,” and 

“colony.”  That something else is the “Ross CPP,” which the Applicant itself correctly 

terms the “Lance Central Processing Plant,” but the FSEIS continues to misleadingly 

label as the “Ross CPP.” Cf. Peninsula Energy Ltd. Press Release, Sept. 9, 2013. By any 

of these meanings, these “satellites” are encompassed within the “Proposed Action.” 

45. The revised FSEIS description of the Proposed Action quoted above is even more 

problematic than the DSEIS description against which Intervenors earlier raised 

objection. It is fraught with inaccuracies and ambiguities, and conflicts with other 

descriptions of the Proposed Action contained in the DSEIS and elsewhere in the FSEIS. 

As evident from the information presented in my First Declaration (PD1) and elsewhere 

in this declaration, the statement that the Applicant is actively exploring “to determine 

whether there are additional uranium deposits” is inaccurate and misleading, as the 

Applicant has already identified at least 28 million pounds of U308 that it has definite 

plans to extract from the Lance District via already planned amendments to its “Ross 

Project” license. 

46. Peninsula recently summarized these mining plans in its 2014 “Mines and Money” 

conference presentation as follows:   

“Mining methodology: The mining methodology adopted for the Lance Projects will 

utilize the in-situ recovery (ISR) process consisting of a central processing plant at Ross 

(Ross Production Unit) and wellfields in three production areas at Ross, Kendrick, and 

Barber...Mine Plan: Total production over the life of mine from the mine plan is 28 

million pounds of U308, with 39% sourced from Measured and Indicated Resources 

(10.8 million pounds) and 61% sourced from Inferred resources (17.2 million pounds).”  

 

Peninsula Energy Ltd. Hong Kong “Mines and Money” Conference, 2014 Company 

Presentation [http://www.pel.net.au/images/peninsul---aingoequei.pdf] 

http://www.pel.net.au/images/peninsul---aingoequei.pdf
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47. The conclusion reached in the preceding paragraph is reinforced by the FSEIS’s inclusion 

and reference to a (revised) “Figure 2.6” from the DSEIS showing “the schedule for the 

Proposed Action.” FSEIS/DSEIS at 2-8. This figure’s title, “Schedule for Potential 

Lance District Development,” plainly suggests that “potential Lance District 

Development” is the “Proposed Action.” Indeed, there is nothing in the chart, other than 

the word “potential” in front of “Lance District Projects,” to distinguish the “Ross 

Project” from these other projects. Both are included in the chart as co-equal components 

on the “Schedule for Potential Lance District Development.” All “Ross” and “Lance” 

project phases save “Facility Construction” overlap in time, and Lance construction lags 

the Ross project by only a year. In my opinion, this information clearly shows that there 

is no basis for including the “Ross Project” inside the “Proposed Action” while keeping 
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“Lance District Projects” outside of consideration. 
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48. Adding further to this muddle,  Figure 2.6 now includes a lengthy footnote that states, 

contrary to the Ross Project’s “Decommissioning” bar in the figure showing CPP 

decommissioning beginning around 5 years “from regulatory approval,” that 

“decommissioning of the Ross Project’s CPP would be completed after the last of the 

uranium from the Ross project wellfields and satellites that may be developed within the 

Lance District are processed or after approximately 14 years from the time that all 

regulatory approvals are in place” (emphasis added). Is the former time frame longer or 

shorter than the latter? Are citizens and public officials simply supposed to hazard their 

own guess? This is an unreasonable level of uncertainty for a purportedly “Final” EIS. 

The source for this open-ended information is given as  “Strata 2012a,” no title or page 

number given, which turning to the References for Section 2, turns  out to be “Vol. 1 with 

Appendices” of the Applicant’s Environmental Report containing “RAI Question and 

Answer Reponses” from the Applicant. In other words, two years and one whole DSEIS 

later, the NRC staff continues to rely upon a dated response from the Applicant’s ER, a 

document that the NRC bears no responsibility for preparing, rather than ascertaining for 

itself the current actual state of the Applicant’s Lance District mining plan, and fully 

disclosing to the public in the FSEIS what it has found. To the contrary, the information 

discussed above demonstrates that the “Ross Project” is an integrated component of a 

much larger near-term plan to progressively ISL mine the entire “Lance District” for 

uranium, impairing groundwater quality and quantity and disturbing the land surface and 

other natural resources over an area many times larger than the “Ross Project.” 

49. The FSEIS Executive Summary contains yet another muddled formulation of the 

Proposed Action. On the one hand: 
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“Strata’s Proposed Action, the Ross Project, would occupy 696 ha [1,721 ac] in the 

north half of the approximately 90-km2 [56-mi2] Lance District, where the 

Applicant is actively exploring for additional uranium reserves. Strata has identified 

four uranium-bearing areas that would extend the area of uranium recovery in the 

Lance District: to the north (the Ross Amendment Area 1) and to the south (the 

Kendrick, Richards, and Barber areas). These areas are not components of the 

Proposed Action in this Final SEIS.  

 

On the other hand: 

 

.... “The Proposed Action includes the option of the Applicant operating the Ross 

Project facility beyond the life of the Project’s wellfields. [How far beyond?] The 

facility could be used to process uranium-loaded resin from satellite areas within 

the Lance District operated by the Applicant – [the very same Kendrick, 

Richards, and Barber areas that were just excluded from the Proposed Action 

in the preceding paragraph?] – or from other offsite uranium-recovery projects 

not operated by the Applicant (i.e., “toll milling”), or from offsite water-treatment 

operations. With that option – [Which option? Several were just named] the life 

of the facility would be extended to 14 years or more.” [How many is “more”?]  

FSEIS at xviii (text in bold inserted as comment).  

 

50. This is an overly vague and confusing definition for a “Proposed Action” in a Final EIS, 

and it does not accurately reflect the true scope of the proposed project. 

51. In this connection, consider further the statement added to the FSEIS discussed above:  “...In 

this case, the life of the [CPP] facility would be extended to 14 years or more.” This 

addition begs the question, “What is the commercial operating ‘life’ of the ‘Ross’ CPP 

facility without the planned influx of additional uranium-bearing lixiviant and resins from 

“amendment areas” and “satellite facilities,” in the event the NRC declines to license such 

expansion? Figure 2.6 shows the Ross Project “Operation” phase lasting only 4 years. If the 

“Ross Project” is truly a viable standalone ISL project with “independent utility,” does it 

stand to reason that SEI/Peninsula Energy Ltd. would invest tens of millions of dollars to 
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construct and operate a large ISL facility, only to shut it down and decommission it after 4-5 

years? The question answers itself.   

52. But Peninsula Energy has also answered it. As long ago as December 2011, Peninsula 

disclosed that its Definitive Feasibility Study did not include “the capital cost of the CPP 

[Central Processing Plant] , the fixed costs of operating the CPP, and decommissioning 

costs, as in practice, these costs will spread across multiple production units within Lance 

over an extended period of time,” and the Applicant cited the companion “Lance Expanded 

Economic Study” (EES) as “illustrating” this overall project financial strategy. This excerpt 

clearly demonstrates, the continued operation and planned expansion of the “Ross Project” 

CPP is tightly coupled to the planned development of additional production areas outside 

the scope of the “Ross Project” that would “follow Ross into production at 12 month 

intervals feeding the CPP.”  PD1 at 35. 

53. Therefore, the FSEIS’s conclusion that “development of the wider area....would not be a 

direct consequence of licensing the Ross Project [and]… granting a license to Strata for the 

Ross Project would not commit the Agency to subsequent approvals of Strata’s proposed 

satellite areas,” FSEIS at B-20, is without basis.  The Applicant  has reached an 

understanding with NRC staff regarding a path forward for licensing additional productions 

areas, whereby the Applicant will submit license amendment applications for future satellite 

operations – the impacts of which will be considered at a later date in a future NEPA 

document. 

54. Section 1.2 of the FSEIS continues to define the “Proposed Action” subject to detailed 

environmental consideration as “the decision to either grant or deny” a license, “based upon 

Strata’s application” of January 4, 2011 to “construct and operate an ISR facility and 
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wellfields at the proposed Ross Project area, and to conduct aquifer restoration, facility 

decommissioning, and site reclamation.”  FSEIS at 1-1 with changes from DSEIS in italics.  

55. The DSEIS had included a slightly different formulation: “...to construct and operate an ISR 

facility at the proposed Ross Project site, and to conduct aquifer restoration, site 

decommissioning, and reclamation activities. DSEIS at 1-1, emphasis added.  This 

particular description of the Proposed Action (as noted above there are others) has thus 

evolved to allow for the construction and operation of “wellfields” in addition to “an ISR 

facility” at the proposed Ross Project “area,” rather than “site,” and the phrase “reclamation 

activities” has been replaced with the phrase “site reclamation.”  The precise purpose and 

import of these changes to the definition of the Proposed Action, if any, are neither 

highlighted nor explained in the FSEIS. Needless to say, however, it is very late in the game 

to be making changes to the definition of the “Proposed Action” in a “Final” EIS, when the 

public, other federal agencies, and state and local governments are no longer entitled to 

comment on them.  

56. The object of these changes appears to be to re-characterize the “Ross Project site” as a 

production “area,” consisting of “wellfields” and “an ISR facility,” in line with the 

Applicant’s announced plans to promptly expand production via the addition of 

“amendment areas” to the “Ross Project” license.  

57. Section 1.3 of the FSEIS continues to define the “Purpose and Need of the Proposed 

Action” as “provid[ing] an option that allows the Applicant to recover uranium and to 

produce yellowcake [slurry] at the Ross Project.” The only difference with the DSEIS is that 

the word in brackets was dropped in the Final. This passage is immediately followed by a 

disclaimer, repeated verbatim from the DSEIS, stating that “this definition of purpose and 
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need reflects the Commission’s recognition that, unless there are findings in the safety 

review required by the Atomic Energy Act of 1954 (AEA), as amended, or findings in the 

NEPA environmental analysis that would lead NRC to reject the license application, NRC 

has no role in a company’s business decision to submit a license application to operate an 

ISR facility at a particular location.”  FSEIS at 1-3/DSEIS at 1-1. 

58. In public comments submitted in regard to the DSEIS, Intervenors objected that the 

statement of the agency’s purpose and need was unduly “vague and amorphous,” and urged 

that it be substantially revised to include a more robust description of NRC’s statutory 

mandate under the AEA to ensure “adequate protection of the public health and safety” from 

the hazards posed by its licensed activities, and to ensure that these activities are “not 

inimical to the common defense and security.”  NRDC Comments on Draft Supplemental 

EIS, Ross ISR Project, May 13, 2013, at 3. 

59. In reality, the NRC’s authorities and role are not nearly so limited as stated in the FSEIS. 

For example, the Commission also has the authority to disqualify license applicants and/or 

license-holders who stand accused of criminal conduct that has nothing directly to do with 

nuclear safety. The Commission can modify, deny, suspend, or revoke any license it finds 

“inimical to the common defense and security.” It can deny or revoke a license based on the 

financial qualifications of an applicant or the percentage of an Applicant’s project held by 

foreign owners. It can deny a license to export material produced by a licensed facility.  

60. The FSEIS Statement of Purpose and Need likewise remains inaccurate in its assertion that 

NRC has “no role” in a company’s “business decision to submit a license application to 

operate an ISR facility at a particular location.” This is contradicted not only by the 

everyday practice of the agency, in which nuclear safety and environmental requirements 
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are known to have a significant impact on licensee “business decisions,” but also by specific 

evidence already introduced into this proceeding at the DSEIS stage, showing that NRC 

Staff interacted with and advised the prospective Applicant regarding its application well 

before a supposed “business decision” was made to submit it for review.  Moreover, the 

NRC’s development of the GEIS on ISL Uranium Milling Facilities in 2009 was predicated 

on “streamlining” the environment impact assessment process for Applicants  in designated 

Western uranium mining regions, making the “business” of developing ISL mining 

operations within these regions relatively more attractive.  

61. According to Peninsula Energy Ltd. “In October of 2010 the NRC conducted an 

unprecedented on-site visit and pre-license application submission review of Strata’s 

proposed license application to identify any major acceptance or technical/environmental 

review issues. Feedback from that critical review was then incorporated into the final license 

application.” This release noted that the “proposed Ross ISR site…forms part of the total 

project area and the first to be permitted for production.”(emphasis added).  PD1 at 23. This 

statement is significant to a legal and factual review of the actual environmental scope of the 

Proposed Action under scrutiny in this proceeding, as it suggests that certain NRC staff may 

have been made aware of the expansive nature of the overall project design even before the 

inception of the formal licensing process, and may have even suggested or recommended 

that Strata structure the pending license request to limit the scope of the required 

environmental review. This is certainly the implication of  Peninsula Energy’s December 

21, 2011 statement, issued under the heading “Permitting and Project Development 

Timeline,” asserting that NRC’s swift acceptance of the completeness of its application 

attested to its “quality” and “provided the Company with the basis to submit amendments to 
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bring on further production units in a timely and efficient manner.”  PD1 at 36, emphasis 

added. 

62. The following statement from the 21 December 2011 Peninsula release is also of particular 

interest: “Following a recent review of the permitting strategy, the Company is confident in 

finalizing permitting. In addition all new project areas are being designed so they are 

contiguous with the Ross permit area and as such will be deemed to be amendments to the 

Ross permit (once issued) rather than standalone applications. This strategy will 

significantly reduce the permitting process and timing going forward.” (emphasis added). 

PD1 at 36.   

63. The FSEIS description of  “Scope of the SEIS” (Sec. 1.4) differs slightly from that provided 

in the DSEIS, in that the DSEIS stated “NRC Staff prepared this SEIS to analyze the 

potential environmental impacts (i.e. direct, indirect, and cumulative impacts) of the 

proposed action and reasonable alternatives to the proposed action,” while the FSEIS 

employs the formulation “impacts...of the proposed undertaking (i.e. to grant an NRC 

license) and of reasonable alternatives to the Proposed Action.”  FSEIS/DSEIS at 1-3, 

changes highlighted.  

64. In attempting to parse the significance, if any, of this change, one may note that the DSEIS 

use of the phrase “proposed action” to define its scope leads one back to the definition of the 

Proposed Action in Sec. 1.2: “the NRC’s federal action is the decision to either grant or 

deny the license,” and thus the scope of the environmental review must logically involve 

assessing the environmental consequences of both a grant and a denial the license. This 

FSEIS, however—for reasons that are not explained—limits the scope of the analysis to just 

“the impacts...of the proposed undertaking (i.e. to grant an NRC license),” seemingly 
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leaving out an analysis of the environmental consequences of No Action, which in avoiding 

the Applicant’s published plan to mine the length and breadth of entire “Lance District,” 

could result in substantial benefits to the natural and human environment, particularly over 

the longer time frames now estimated for the “Lance Projects,” which range from 14 to 70 

years.  

65. In my first declaration, I expressed great concern with the Applicant’s position that 

“cumulative impacts associated with any potential future Strata satellites will be addressed 

in the environmental reports associated with each such satellite”  because this  carves up the 

potential impacts into pieces, preventing the public and regulators from realistically looking 

at the long term cumulative impacts.  

66. With the new information discussed above, in addition to the information included in my 

First Declaration in this proceeding, there is ample prima facie evidence regarding both the 

factual and legal dimensions of defining the proper scope of the “proposed action” for the 

purposes of NEPA analysis.   

67. Based on my review of countless NEPA documents, there is ample precedent to demonstrate 

that agency “proposals” can exist in fact as well as in name, and that these two do not 

always coincide. Indeed, requiring agencies to critically examine, with public input, the 

actual environmental scope of their proposed actions, on a timetable that meaningfully 

informs their decision-making, is a fundamental purpose of NEPA.  Such is the case here: 

the four corners of the Applicant’s request for a license to construct and operate the “Ross 

Project” do not encompass the full scope of the uranium recovery activities that the 

Applicant plainly intends, plans, and is actively preparing to conduct in the contiguous 

“Lance District” surrounding the Ross Project, using facilities that will be licensed (either 



34 

 

directly or via already planned “amendments”) pursuant to NRC’s pending licensing action 

for the “Ross Project.”   

68. Based on my review of the Final (S)EIS and related information, I continue to believe (and 

factual evidence strongly supports this belief) that the Ross Project is part of a larger and 

interdependent series of actions in contiguous and nearby areas that together comprise the 

“Proposed Action” for the purposes of NEPA analysis,  and therefore must be considered 

together in a single EIS.  

69. The supplemental information I present above and the my first declaration spoke to factual 

evidence that demonstrates the interconnected, tightly-phased, and temporally overlapping 

components of the Applicant’s plan to recover uranium from the wider “Lance District,” 

which includes but is not limited to the “Ross Permit Area” (aka the “Ross ISR Project”) 

that is the subject of the disputed EIS.  

70. I hereby incorporate by reference selected portions of my First Declaration that remain 

relevant to the issuance of the FSEIS, including specifically PD1 ¶¶ 13-16, 21, 23-24, 27, 

31-36, 38, 45-46, 51-52. This information, supplemented by the new information discussed 

above, specifically supports the contention that the components of the wider project are 

“interconnected.”   

71. In response to a public comment received on the DSEIS, inquiring why it continued to use 

the term “Ross Project facility” in place of the more informative  and accurate “Lance 

Projects Central Processing Plant,” the NRC Staff explained that the term “Ross Project 

facility” continued to be used in the SEIS/FSEIS because the license application that was 

“submitted to the NRC” “is for the NRC to authorize the Applicant to construct and operate 

a[n] uranium-recovery facility and wellfields in the Ross Project area.”  FSEIS, at B-36. 
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However, the NRC ignored relevant information – including the new information discussed 

above, combined with information discussed in my First Declaration – that clearly shows 

the true scope of the Ross Project facility is much larger than the NRC considers. 

72. While the NRC Staff clings to its argument that it is bound by the scope as determined by 

the Applicant’s license request, and thus remains in the dark regarding the planned scope of 

the Applicant’s uranium recovery project in the Lance District, the Australian parent 

company of the Applicant clearly wants potential investors to know that they would be 

buying into a project that is substantially larger and more ambitious than the “Ross Project” 

alone.  

73. For instance, Peninsula Energy Ltd.’s March 2013 “Mines and Money” conference 

presentation discusses company plans to “Commence ISR production at Lance Projects, 

Wyoming in 2014 building to 2.2 mlbs U308 per annum over 3.5 - 4 years (plant capacity 3 

mlbs per annum).”  In contrast, the annual production of the “Ross Project” analyzed in the 

NRC Staff’s DSEIS/FSEIS is only 0.75 mlbs per annum. In other words, within 3.5 - 4 years 

of issuing the Ross Project license, the output of the CPP is slated to triple, utilizing uranium 

feed material from outside the scope of the Ross Project EIS. This large increase in U308 

output, and the expanded wellfield production areas needed to feed it, is sufficiently close in 

time and space that the environmental impacts of all the activities and facilities required to 

achieve it must be considered in a single EIS. Cf. PD1 at 52. 

74. In sum, given the information in the public domain that plainly controverts the description 

and analysis of the Proposed Action in this FSEIS, it is hard not to conclude, contrary to the 

purposes of NEPA, that this document clouds rather than sharpens the view of citizens, and 

those who act on their behalf, regarding the true extent of the Applicant’s ISL uranium 
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mining proposal, and any unavoidable harmful impacts it poses to public health and the 

environment. The Commission statutory mandates under the AEA and NEPA require it to 

protect public health and safety and the environment from the harmful impacts of ISL 

production of uranium and byproduct materials. The first step in that process is ensuring that 

the public and environmental decision-makers at all levels of government understand what 

those impacts are. This FSEIS fails to meet that standard. 

 

 

/s/ Christopher E. Paine (electronic signature approved) 

Dated: March 31, 2014 

 

 


