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No. 13-1260

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NYE COUNTY, NEVADA; STATE OF SOUTH CAROLINA; AND AIKEN
COUNTY, SOUTH CAROLINA;

Petitioners.

v .

UNITED STATES NUCLEAR REGULATORY COMMISSION,
and ALLISON M. MACFARLANE, Chairman of the United States

Nuclear Regulatory Commission,

Respondents.

PETITIONERS’ REPLY TO NRC’S RESPONSE TO PETITIONERS’
MOTION FOR SUMMARY REVERSAL
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ARGUMENT

I. SUMMARY REVERSAL OF CHAIRMAN MACFARLANE’S
REFUSAL TO RECUSE HERSELF FROM THE YUCCA MOUNTAIN
LICENSING PROCEEDING IS APPROPRIATE.

A. NRC’s Response to the Motion for Summary Recusal Is Primarily
Based Upon Erroneous and Irrelevant Procedural Issues Apparently Raised
By NRC to Delay a Decision on the Merits Which Have Been Fully Briefed

Contrary to Respondent Nuclear Regulatory Commission’s (“NRC”) claims,

summary disposition is appropriate in this case. The Petition for Review presents

the narrow issue of whether Chairman Macfarlane abused her discretion and

violated Petitioners’ due process rights and NRC’s own legal standard for

mandatory recusal when she issued a decision denying the Petitioners’ August 23,

2013, Motion for Recusal. In re U.S. Dep’t of Energy, NRC No. 63-001-HLW

(Sept. 9, 2013) (hereinafter the “Recusal Decision”).

Although the parties advanced contradictory arguments throughout their

pleadings about the significance of the facts in the case, the authenticity of the

documents, Macfarlane’s statements in opposition to Yucca Mountain, and the

underlying factual bases for recusal, taken from public documents, are undisputed.

NRC has utterly failed to rebut Petitioners’ claim on the merits: that a disinterested

observer would conclude that Chairman Macfarlane has prejudged dispositive

issues in the licensing proceeding and is not impartial. She admittedly investigated

Yucca Mountain for years before joining the NRC; declared publicly that Yucca
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Mountain is unsuitable as the nation’s nuclear waste repository; criticized Yucca

Mountain before Congress and in other public forums; and co-authored a book

challenging the scientific and factual basis supporting the Department of Energy’s

(“DOE’s”) Yucca Mountain license application. Summary reversal is warranted.

Perhaps because the merits are so clear, NRC points to nonexistent

complications and states it can only “highlight” its objection on the merits.1 NRC

devoted much of its Response to Petitioners’ Motion for Summary Reversal

(hereinafter “Response”) to procedural and technical irrelevancies that are not only

erroneous, but frankly absurd. For example, NRC objects to Petitioners quoting

from a 2012 transcript of Congressional testimony, during which the Chairman

continued to maintain that that her scientific analysis of alleged defects in the

Yucca Mountain license application “are technically defensible.”2 Yet the

Chairman herself cites from the same 2012 transcript in her Recusal Decision,3 and

NRC Counsel provided to Petitioners an excerpt of her 2012 testimony, which

includes the “objectionable” statement on technical defensibility for inclusion in

the record of the Chairman’s decision in this case.4 Having incorporated the

statement in the record, it is beyond comprehension why NRC now claims this

1 NRC Response at 11.
2 Joint Hearing on NRC Policy and Governance Oversight Before the H.
Subcomm. on Environment and the Economy with Subcomm. on Energy and
Power, Comm. on Energy and Commerce, 112th Cong. (2012).
3 Recusal Decision at 12 n.40.
4 Exhibit A to this Reply, NRC E-mail of Nov. 18, 2013 at Attachment 3, p. 131.
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Congressional testimony is not “properly before the Court.”5

Similarly, NRC contends that Petitioners’ tabular comparison of DOE’s

license application, Macfarlane’s findings and conclusions, and Nevada’s

contentions opposing Yucca Mountain6 was an “issue” that had not been presented

to Chairman Macfarlane in Petitioners’ original Motion for Recusal. Response at

8. That statement is patently false, as a reading of the original Motion for Recusal

demonstrates. The Motion for Recusal provides a detailed narrative comparison of

DOE’s application, Macfarlane’s opposing scientific conclusions, and Nevada’s

contentions.7 The Petitioners’ tabular display simply converts the Motion for

Recusal’s narrative comparison into a stark demonstration of her opposition to

DOE’s application, and her alignment with Nevada, the chief opponent of the

license application. Contrary to NRC’s assertions, Petitioners also cited to specific

sections of the DOE application, which is a public record, to allow the Court to

verify the accuracy of the information provided. Notably, NRC does not claim that

the information in the table is inaccurate or dispute that Macfarlane’s position in

each instance is categorically opposed to the position taken in DOE’s application

and is instead aligned with the principal opponent of the Yucca Mountain

repository.

5 Response at 7.
6 Motion for Summary Reversal at 4–5.
7 See also Petition for Review, Ex. B at 4-10 (hereinafter “Motion for Recusal”).
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The parties’ arguments over jurisdiction and ripeness are similarly

straightforward. NRC contends that this Court lacks jurisdiction to decide the

recusal claim until a final decision on the entire Yucca Mountain license is

reached.8 However, three separate prongs of the Nuclear Waste Policy Act

(“NWPA”), 42 U.S.C. § 10139(a)(1)(A)-(C) establish jurisdiction to expeditiously

review the Recusal Decision now. The facts in support of jurisdiction are not in

dispute, and the Court should grant the Motion for Summary Reversal.

B. Petitioners Relied Upon Documents Cited by the Commissioner
and Her Statements on the Public Record.

NRC objects to Petitioners’ citation to transcripts of 2010 statements critical

of Yucca Mountain made by Macfarlane as an expert hired by the Obama

Administration to serve on the Blue Ribbon Commission on America’s Nuclear

Future, as well as her 2012 Congressional testimony. However, these are public

records, of which this Court can take judicial notice, regardless of whether they

were cited in the original Motion for Recusal.9

8 See NRC’s Motion to Dismiss at 5–16.
9 See, e.g., Nat’l Citizens Comm. for Broad. v. FCC, 555 F.2d 938, 959 n.71 (D.C.
Cir. 1977), aff’d in part, rev’d in part on other grounds, 436 U.S. 775 (1978) (“It
is strenuously contended that the latter submission was not part of the
administrative record and hence should not be considered on appeal. However, as
much of the report consists of discussion of cases in the public record, we see no
harm in taking notice of it.”); Marshall County Health Care Auth. v. Shalala, 988
F.2d 1221, 1226 (D.C. Cir. 1993) (where, in reviewing an agency order, the Court
noted “as matters of public record, statements in the Federal Register can be
examined on 12(b)(6) review”).
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NRC also overlooks the fact that Petitioners’ inclusion of this more recent

testimony is entirely appropriate to rebut NRC’s attempt to categorize

Macfarlane’s statements as “policy” views held by Macfarlane as an “academic”

many years before the license application was filed. See Recusal Decision at 4–5,

8–12; NRC’s Consolidated Opposition to Petitioners’ Petition for Writ of

Mandamus and Emergency Motion for Preliminary Injunction at 18, 20

(hereinafter “Opposition”). Petitioners also expressly stated that the documents

and testimony cited in the Motion for Recusal were among “many other examples

of Dr. Macfarlane’s statements echoing the arguments of opponents to the

repository, or vice versa.” Motion for Recusal at 8.

Furthermore, these statements were made by Macfarlane herself. As a

practical matter, she should be well aware of what she has testified to recently.

NRC even raises exhaustion of administrative remedies as a defense,10

disingenuously implying that Chairman Macfarlane might have reconsidered her

Recusal Decision if she had been confronted with these additional examples of her

own public testimony in the Motion for Recusal.

C. Petitioners’ Motion Complied With the Federal Rules.

NRC erroneously argues that Petitioners’ citations to their prior submittals

in this case were somehow an attempt to circumvent this Court’s rules. Response

10 NRC Response at 7–8.
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at 4–6. First, the Motion for Summary Reversal stands on its own and provides

this Court with a concise statement of the reasons and legal support for summary

reversal of the Recusal Decision. Moreover, Petitioners’ inclusion of citations to

prior filings was intended to demonstrate that the issues in this case have been

thoroughly addressed by the parties, and to provide the Court with a convenient

way to locate additional information on certain arguments should it so desire.

These citations are also apparently necessary to counter NRC’s assertions that

Petitioners have attempted to introduce new issues in the case.

NRC’s own Response shows why Petitioners cited previous filings–to

demonstrate that the issues have been exhaustively argued by both sides. For

example, NRC’s Response contains 10 pages of argument concerning the merits of

the Petition that are largely just a repetition of arguments previously made in

NRC’s Opposition. Compare Response at 11–20 with Opposition at 14–26. If this

Court required full briefing and oral argument, as is now requested by NRC, there

is little reason to believe either party’s arguments on the merits of the Petition

would substantively change. The merits have been exhaustively briefed.

NRC also relies on Davis v. PBGC, 734 F.3d 1161, 1166-67 (D.C. Cir.

2013), which held that the appellants in that case could not circumvent the Court’s

rules by incorporating arguments from pleadings made with the district court in

their brief. Here, Petitioners have not attempted to fully incorporate any prior
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pleadings made with a district court into their Motion for Summary Reversal.

Instead, this Court has original jurisdiction over this matter pursuant to the NWPA,

and Petitioners merely cited to pleadings previously filed with this Court for the

reasons outlined above. Moreover, the Motion for Summary Reversal stands on its

own, making NRC’s reliance on Davis wholly misplaced.

D. This Court Has Not Already Rejected the Grounds for Summary
Reversal.

Contrary to NRC’s argument, this Court has not “already found that the

evidence . . . was insufficient to necessitate” recusal when the Court declined to

issue a writ of mandamus. Response at 7. This Court’s October 22, 2013 Order

(Doc. #1462418) never addresses the evidence, or the likelihood of success on the

merits, but instead denied mandamus because there was another “adequate remedy

available to petitioners.” Similarly, it is unclear why NRC ignores the independent

jurisdictional grounds for judicial review provided in Section 119(a)(1)(C),11 since

review under Section 119(a)(1)(C) (or the other two prongs of Section 119(a)(1))

is an “adequate remedy available” that could have been the basis for this Court’s

denial of mandamus.

11 NRC again contends that when this Court declined to issue a writ of mandamus,
it necessarily denied review under Section 119(a)(1)(B) or (C) of the NWPA, 42
U.S.C. § 10139(a)(1)(B)-(C). Response at 2, 10.

USCA Case #13-1260      Document #1472038            Filed: 12/23/2013      Page 9 of 14

(Page 9 of Total)



8

Contrary to NRC’s assertion that the standard for summary disposition was

ignored,12 Petitioners previously addressed the same standard for summary

disposition that NRC cites: whether the merits of the Petition are so clear that

plenary briefing, oral argument, and the traditional collegiality of the decisional

process would not affect the Court’s decision. Sills v. Bureau of Prisons, 761 F.2d

792, 793-94 (D.C. Cir. 1985); Cascade Broadcasting Group, Ltd. v. FCC, 822

F.2d 1172, 1174 (D.C. Cir. 1987). Here, the Parties’ positions on the merits of the

Petition are abundantly clear,13 and summary reversal is appropriate now.14

II. CHAIRMAN MACFARLANE HAS CLEARLY ABUSED HER
DISCRETION IN DECLINING TO RECUSE HERSELF.

NRC’s arguments on the merits of the Petition are largely just a repetition of

arguments made in its previous filings, and Petitioners have already responded to

these arguments in their previous filings.15 “[A] disinterested observer [would]

conclude that [Macfarlane] has in some measure adjudged the facts as well as the

12 Response at 4.
13 See supra pp. 1–2, 4.
14 NRC also cites to U.S. v. Brookins, 345 F.3d 231, 237 n.6 (4th Cir. 2003) (The
“standard for obtaining a summary reversal of a lower court’s judgment is
strenuous.”) and Maryland v. Dyson, 527 U.S. 465, 466 n.1 (1999) (Summary
reversal “does not decide any new or unanswered question of law, but simply
corrects a lower court’s demonstrably erroneous application of federal law.”)
Response at 3. Although both of these cases refer to review of a lower court
decision (and not agency decisions), Petitioners have nonetheless shown that the
Recusal Decision was in fact a demonstrably erroneous application of law. Motion
for Summary Reversal at 2-14.
15 See Petitioners’ Reply to Respondents’ Consolidated Opposition at 2–7; Motion
for Summary Reversal at 2–14.
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law of the particular case in advance of hearing it.” NIRS v. NRC, 509 F.3d 562,

571 (D.C. Cir. 2007). Chairman Macfarlane initiated and conducted her own

extrajudicial scientific and factual investigations of Yucca Mountain,16 and flatly

concluded that Yucca Mountain was “unsuitable” as a geologic repository for

nuclear waste in 2009; she publicly reiterated her analysis and criticisms of Yucca

Mountain in 2010 prior to becoming NRC Chairman; she co-authored a book

published in 2006 criticizing the adequacy of DOE’s safety modeling for the

Yucca Mountain license application; she testified before Congress that same year

regarding what she believes are flaws in DOE’s approach to ensuring safety at the

site. Motion for Summary Reversal at 2. She has not retracted her judgment on

numerous dispositive factual issues that must be decided by NRC, and even

intimated that DOE reached its conclusion on the suitability of Yucca Mountain

based upon political expediency and not science. Motion for Recusal at 9.

NRC reiterates that the Chairman cannot change the regulation mandating a

repository performance assessment , and, therefore has nothing to judge regarding

the use of the TSPA— implying that the models and the data DOE used, regardless

of their efficacy, or how DOE implemented the models, must be accepted. See

16 Joint Hearing on NRC Policy and Governance Oversight Before the H.
Subcomm. on Environment and the Economy with Subcomm. on Energy and
Power, Comm. on Energy and Commerce, 112th Cong. (2012). See also Hearing
on the Status of the Yucca Mountain Project Before the S. Comm. On Environment
and Public Works, 109th Cong. (2006).
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Response at 13. Nonsense. NRC must determine if DOE’s selection of the

specific TSPA models are technically justified, and if the selected models are

capable of demonstrating that the repository will meet all regulatory requirements

and will perform as expected and operate safely. See 10 C.F.R. § 63.31(a).

As NRC admits,17 Macfarlane will be required to adjudicate disputes in this

case, and her prior publications and statements clearly demonstrate that she has

already prejudged a number of dispositive issues. Moreover, even if the licensing

adjudication is currently “suspended,” summary reversal is appropriate now. The

Chairman of the NRC not only participates in making substantive decisions

regarding the NWPA license process, such as suspension, but is responsible for

key executive and administrative functions of the NRC, including personnel and

budget decisions, that can dramatically impact the licensing process.18

CONCLUSION

For the foregoing reasons, Petitioners’ Motion for Summary Reversal should

be granted.

17 NRC admits that Macfarlane will adjudicate certain disputes, “such as whether
DOE’s Total System Performance Assessment (“TSPA”) models have failed to
analyze or have improperly analyzed a particular ‘feature, event or process’
(“FEP”)”. Response at 9.
18 See 10 C.F.R. § 1.11. In fact, if the adjudication remains “suspended,”
Macfarlane possesses the primary NRC authority to influence the proceeding while
it is suspended, and the need for recusal is arguably even greater.
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Post Office Box 8568
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CERTIFICATE OF FILING AND SERVICE

I hereby certify that on this 23rd day of December, 2013, I filed with the

Clerk’s Office of the United States Court of Appeals for the District of Columbia

Circuit, via hand delivery, an original and four copies of the foregoing Reply to

NRC’s Response to Petitioners’ Motion for Summary Reversal, and filed the same

with the Court’s CM/ECF filing system. This method is calculated to serve:

Andrew P. Averbach
Solicitor

Jeremy M. Suttenberg
Attorney

Charles E. Mullins
Senior Attorney
Office of the General Counsel
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, Maryland 20852

___s/Robert M. Andersen___
ROBERT M. ANDERSEN
Attorney for Nye County
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