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I. INTRODUCTION

In accordance with 10 C.F.R. §§ 2.323(c), 2.326 and 2.345(b), Entergy Nuclear
Operations, Inc. (“Entergy”) files this Answer opposing the State of New York’s (“New York™)
Motion to Reopen the Record and For Reconsideration of Contention NYS-12C (“Motion”), dated
December 7, 2013." Therein, New York requests that the Atomic Safety and Licensing Board
(“Board”) take the extraordinary action to reopen the record and reconsider a portion of its partial
initial decision on Track 1 contentions,” which resolved New York’s challenge to the accuracy of
certain elements of the severe accident mitigation alternatives (“SAMA”) analysis for Indian Point
Energy Center (“IPEC”)’ in favor of the Nuclear Regulatory Commission (“NRC or
Commission™) Staff.* The sole basis for New York’s Motion is purported new evidence, namely,

the NRC Staff’s use of a 365-day value for the decontamination time (“TIMDEC”) input to the

Notwithstanding the 10-page limit for responses to motions for reconsideration specified in 10 C.F.R. § 2.323(e),
the Board has stated that all motions and answers to motions in this proceeding are subject to a 25-page limit. See
Scheduling Order, slip op. at 6 (July 1, 2010) (unpublished). In addition, New York’s reconsideration request is
embedded in a motion to reopen. Accordingly, Entergy submits that its Answer does not exceed applicable page
limitations.

Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), LBP-13-13, 77 NRC ___, slip.
op. (Nov. 27,2013) (“LBP-13-13").

3 Seeid. at 260-293.
Motion at 1, 7.



MELCOR Accident Consequence Code System Version 2 (“MACCS2”) analysis conducted as
part of a post-Fukushima action item (the “Spent Fuel Consequence Study”).’

As demonstrated below, the Motion is untimely in that the cited information was publicly
available beginning in June 2013—months before the recent Board decision and closure of the
record on Track 1 contentions. Thus, it is far too late for New York to now seek to reopen the
record on NYS-12C. Moreover, the TIMDEC input value used in the Spent Fuel Consequence
Study is irrelevant and immaterial to the Board’s merits ruling on Contention NYS-12C and more
broadly to SAMA analyses prepared for license renewal under the National Environmental Policy
Act (“NEPA”) and the Commission’s regulations at 10 C.F.R. § 51.53(¢c)(3)(ii)(L). As the
Commission has repeatedly held, the reference to SAMAs in Part 51 of the NRC’s regulations
applies to reactor accidents and not spent fuel pool accidents.® Accordingly, New York has failed
to satisfy the very high standards for either reopening the record or reconsideration of the portions
of LBP-13-13 related to Contention NYS-12C, and the Board should deny the Motion in its

entirety.

See Draft Report, Consequence Study of a Beyond-Design-Basis Earthquake Affecting the Spent Fuel Pool for a
U.S. Mark I Boiling Water Reactor at 160 (June 2013), available at ADAMS Accession No. ML13133A132;
NRC Staff SECY-13-0112, Enclosure 1, Study of a Beyond-Design-Basis Earthquake Affecting the Spent Fuel
Pool for a U.S. Mark I Boiling Water Reactor at 160 (Oct. 9, 2013), available at ADAMS Accession No.
ML13256A339. The draft and final Spent Fuel Consequence Study were added to the NRC’s ADAMS document
management system on June 24, 2013 and October 23, 2013, respectively.

¢ See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), CLI-01-17, 54 NRC 3, 21-22
(2001) (holding that 10 C.F.R. Part 51°s reference to “severe accident mitigation alternatives” applies to nuclear
reactor accidents, not spent fuel storage accidents and rejecting a contention requesting consideration of
mitigation alternatives on the issue of onsite fuel storage at the license renewal stage); see also Entergy Nuclear
Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), CLI-07-3, 65 NRC 13, 21
(2007), aff’d on other grounds sub nom., Mass. v. U.S., 522 F.3d 115 (2008) (“As we explained in Turkey Point,
it is not necessary to discuss mitigation alternatives when the [Generic Environmental Impact Statement] has
already determined that, due to existing regulatory requirements, the probability of a spent fuel pool accident
causing significant harm is remote.”); Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 312 (2010) (stating that claim that “SAMA analysis is
deficient for failing to address potential spent fuel pool accidents” falls “beyond the scope of NRC SAMA
analysis and impermissibly challenges [Commission] regulations”), petition for recons. denied, CLI-10-15, 71
NRC 479 (2010); see also FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station, Unit 1),
LBP-11-13, 73 NRC 534, 570 (2011), rev’d on other grounds, CLI-12-8, 75 NRC 393 (2012) (rejecting
arguments regarding spent fuel risks as outside the scope of SAMA analyses).
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II. BACKGROUND

A. The Board’s Ruling in LBP-13-13

Entergy submitted its license renewal application for IPEC Units 2 and 3 on April 23,
2007.7 In October and December 2012, the Board held evidentiary hearings on Track 1
contentions. At the December 13, 2012 hearing, the Board stated that it would keep the record
open following the hearings on Track 1 contentions in the event that parties would seek to
supplement or correct the record with additional evidence.® On November 27, 2013, the Board
issued LBP-13-13 wherein it, inter alia, resolved Contention NYS-12C in favor of the NRC Staff
and closed the record.’

The critical issue examined by the Board, which is relevant to the instant Motion, is
whether the adoption of NUREG-1150 values (i.e., 60 days and 120 days for dose reduction
factors of 3 and 5, respectively) for TIMDEC inputs to the MACCS2 code used in the IPEC
license renewal SAMA analysis was reasonable under NEPA.' In that regard, based on the
testimony of both the NRC Staff’s and Entergy’s expert witnesses, the Board concluded that such
values were reasonable for two primary reasons. First, the Board found that the NRC has
examined decontamination times for more than 37 years, and thus it was not unreasonable for
Entergy to rely on the NUREG-1150 values given the extent of that review.'' Second, the Board

determined that the ultimate source of the 60- and 120-day values (NUREG/CR-3673) was based

Entergy Nuclear Operations, Inc., Indian Point Nuclear Generating Unit Nos. 2 and 3; Notice of Acceptance for
Docketing of the Application and Notice of Opportunity for Hearing Regarding Renewal of Facility Operating
License Nos. DPR-26 and DPR-64 for an Additional 20-Year Period, 72 Fed. Reg. 42,134 (Aug. 1, 2007).

See Official Transcript of Proceedings, Indian Point Nuclear Generating Units 2 & 3 at 4484-85 (Judge McDade)
(Dec. 13, 2012), available at ADAMS Accession No. ML12356A412.

°  Indian Point, LBP-13-13, slip op. at 260-293, 389.
10 Jd at 272-273, 283-288.
1 Jd. at 285-288, 293.



on an average over a wide spectrum of severe accident scenarios, not solely worst case scenarios. '
By contrast, the Board rejected New York’s argument that the NUREG-1150 values were
unrealistic based on an analysis of the decontamination times involved in the Chernobyl accident,
as a single scenario of an extreme case.”” In concluding that utilization of the NUREG-1150
values for TIMDEC inputs was reasonable under NEPA, the Board emphasized that the goal of a
license renewal SAMA analysis is to examine the mean annual consequences of numerous
postulated accident scenarios for the entire 50-mile radius surrounding a plant.'*

B. The Spent Fuel Consequence Study

As part of NRC Staff’s response to the 2011 Fukushima nuclear accident, the NRC Staff
conducted the Spent Fuel Consequence Study."” The narrow purpose of that study was to
determine if the accelerated transfer of spent fuel from the spent fuel pool at a reference plant to
dry cask storage significantly reduces risks to public health and safety.'® Specifically, the Spent
Fuel Consequence Study compares the effects of a beyond-design-basis earthquake on a nearly
full spent fuel pool at the Peach Bottom reactor site versus the same pool in which fuel that has
sufficiently cooled has been removed.'” Although the NRC Staff used the MACCS?2 code to
develop the Spent Fuel Consequence Study,'® it was not prepared for purposes of license renewal

or a SAMA analysis.

12 1d at 285-288.
B I1d at 285.
Y 1d at 283-284, 287.

See Draft Report; Request for Comment, Consequence Study of a Beyond-Design-Basis Earthquake Affecting the
Spent Fuel Pool for a U.S. Mark I Boiling Water Reactor, 78 Fed. Reg. 39,781 (Jul. 2, 2013).

' Id. at 39,781-82.
See Spent Fuel Consequence Study at iii.

See, e.g., Official Transcript of Proceedings, Japan Lessons Learned Project Directorate, Public Meeting at 90-91
(Sheron) (Sept. 18, 2013), available at ADAMS Accession No. 13277A215.
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On June 24, 2013, the NRC Staff publicly released a draft of its Spent Fuel Consequence
Study (“June 2013 Draft Report™), which explicitly stated that “[t]wo levels of decontamination (a

»19 New York cites to this

decontamination factor of 3 and 15) are each assumed to take one year.
draft of the study in its Motion and also referenced the June 2013 Draft Report during consultation
on the Motion.*® New York also submitted comments objecting to certain elements of the
MACCS?2 code used in the June 2013 Draft Report on August 1, 2013.%! Further, as New York
notes, its counsel attended the Commission’s September 18, 2013 public meeting on the June 2013
Draft Report and queried the NRC Staff on various aspects of its study, including the MACCS2
analysis.” On October 23, 2013, the final Spent Fuel Consequence Study was publicly released.”
That same day, the NRC Staff notified New York that the input and output files for the MACCS2
computer model used in the Spent Fuel Consequence Study were available in portable document
format (“PDF”’) on the NRC ADAMS document management sys‘[em.24

Despite knowing that the NRC used a one-year decontamination time value in the Spent
Fuel Consequence Study since at least early July 2013, New York did not file the instant motion

until December 7, 2013—after the Board had issued its final decision on Track 1 contentions and

closed the record.

' June 2013 Draft Report at 160 (emphasis added).

2 See Motion at 1, Attachment 3.

21 See Comment (12) of John Sipos on Behalf of the State of New York, Office of the Attorney General on

Consequence Study of a Beyond-Design-Basis Earthquake Affecting the Spent Fuel Pool for a U.S. Mark I
Boiling Water Reactor at 3 (Aug. 1, 2013), available at ADAMS Accession No. ML13217A134.

2 Declaration of Assistant Attorney General John Sipos in Support of State of New York’s Motion to Reopen the

Record and for Reconsideration of Board Ruling LBP-13-13 on Contention NYS-12C at §2-3 (Dec. 7, 2013)
(“Sipos Decl.”), available at ADAMS Accession No. ML13341A003.

3 See note 5, supra.

2 See Sipos Decl. at 4 (citing Motion, Attachment 5).



III. LEGAL STANDARDS

A. Motion to Reopen

To reopen the record of this closed proceeding, New York must show that its Motion is
timely; that it addresses a significant safety or environmental issue; and that a materially different
result would be or would have been likely had the newly-proffered evidence been considered
ini‘[ially.25 As the Commission has recognized, these reopening requirements pose a “stiff test” for
parties seeking to reopen closed adjudicatory records.”® The burden is on the moving party to
meet all of the requirements for reopening.”” The moving party has an “elevated burden to lay a

9928

proper foundation for its claim.”™ To satisfy this requirement, the supporting material must

possess the attributes set forth in 10 C.F.R. § 2.337(a), which defines admissible evidence as

2% The presiding officer may conclude that the movant has failed

“relevant, material, and reliable.
to carry this burden by examining the newly-available evidence.”® As explained below, New

York’s Motion fails to meet any of these requirements.

10 C.F.R. § 2.326(a).

% Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-06-03, 63 NRC 19, 25 (2006); see also
Criteria for Reopening Records in Formal Licensing Proceedings, 51 Fed. Reg. 19,535, 19,539 (May 30, 1986)
(“The purpose of this rule is . . . to ensure that, once a record has been closed and all timely-raised issues have
been resolved, finality will attach to the hearing process. Otherwise it is doubtful whether a proceeding could
ever be completed.”).

" AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-28, 68 NRC 658, 668-669 (2008).

* Id. at 668 (quoting Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-05-12, 61 NRC
345, 350 (2005)).

¥ Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-775, 19 NRC 1361,
1366-67 (1984).

30 See, e.g., Tenn. Valley Auth. (Hartsville Nuclear Plant, Units 1A, 2A, 1B, & 2B), ALAB-463, 7 NRC 341, 352
(1978), petition for recons. denied, ALAB-467, 7 NRC 459 (1978); Private Fuel Storage, CLI-05-12, 61 NRC at
353-355 (upholding licensing board’s denial of a motion to reopen, based on the weakness of the evidence
proffered by the movant and based on contrary documents relied upon by the respondent).
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B. Motion for Reconsideration

The Commission similarly sets a “high bar” for parties seeking reconsideration of Board
orders.”’ The petitioner must demonstrate compelling circumstances such as “the existence of a
clear and material error in a decision, which could not have been reasonably anticipated, which
renders the decision invalid.”** The compelling circumstances standard for granting leave to file a
motion for reconsideration “is intended to permit reconsideration only where manifest injustice
would occur in the absence of reconsideration, and the claim could not have been raised
earlier.””® As described below, New York has not demonstrated compelling circumstances that
would warrant reconsideration of the Board’s merits ruling on Contention NYS-12C for the same
reasons its request to reopen the record fails.

IV.  ARGUMENT

A. New York’s Motion To Reopen The Record In This Proceeding Should Be Rejected

1. New York’s Motion is Untimely

As explained above, the NRC regulations state that a motion to reopen “must be timely.”**

Although 10 C.F.R. §2.326(a) does not provide a specific deadline, the Commission has held that
even a delay of four weeks does not satisfy the timeliness requirement.”> New York’s Motion is
untimely because it relies upon information that has been available for more than five months.

In an effort to satisfy the timeliness criterion, New York contends that, until very recently

(i.e., November 26, 2013), it did not receive the native MACCS2 computer files necessary for it to

3 Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 636
(2004).

32 10 C.F.R. § 2.345(b).
3 Changes to Adjudicatory Process, 69 Fed. Reg. 2,182, 2,207 (Jan. 14, 2004) (emphasis added).
10 C.F.R. § 2.326(a)(1).

3 Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-90-6, 31 NRC 483, 487 (1990); see also Entergy
Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power Station), CLI-11-02, 73 NRC 333, 342 n.43 (2011) (“We
and our Licensing Boards generally consider approximately 30-60 days as the limit for timely filings based on
new information.”).



confirm the one-year input value first cited in the June 2013 Draft Repor‘[.36 Reliance on the
availability of native MACCS2 computer files is misplaced, however, because the substantive
information therein was previously and readily available months ago. Indeed, Section 7.1.5 of the
June 2013 Draft Report unambiguously states that NRC Staff used a decontamination time of “one
year” in the Spent Fuel Consequence Study.”’

The Commission has made clear that parties have an obligation to monitor publicly
available documents with a view toward raising issues in a timely fashion.*® “For a reopening
motion to be timely presented, the movant must show that the issue sought to be raised could not

3 New York fails to do so here. To the contrary, New York was or

have been raised earlier.
should have been well aware of the facts underlying the Motion after public release of the June
2013 Draft Report.* The actual computer files obtained on November 26, 2013 do not provide

any new material information regarding the one-year TIMDEC input value. Rather, Mr.

Mabhilrajan simply confirmed that both the native and PDF files of the MACCS2 calculations

3 Motion at 5; Sipos Decl. at 993-8, 18-19.

37 See June 2013 Draft Report at 160 (“Two levels of decontamination (a decontamination factor of 3 and 15) are

each assumed to take one year, but the cost of the higher decontamination factor (15) is assumed to be greater,
reflecting the greater effort needed to achieve the higher level of decontamination.”) (emphasis added). While
the draft report did not use the term TIMDEQC, it is clear from the context of the report that the quoted phrase
refers to time to decontaminate or TIMDEC.

*®  E.g., Phila. Elec. Co. (Limerick Generating Station, Units 1 & 2), ALAB-828, 23 NRC 13, 18 (1986) (quotations
omitted); Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), CLI-83-19, 17 NRC 1041, 1048 (1983). Cf-
Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), CLI-90-10, 32 NRC 218, 222 (1990) (noting that absent
exceptional circumstances, new concerns opposing a license that are not promptly developed on new information
cannot provide an opportunity for a timely reopening motion).

% Diablo Canyon, ALAB-775, 19 NRC at 1366; see also Entergy Nuclear Generation Co. and Entergy Nuclear
Operations, Inc. (Pilgrim Nuclear Power Station), LBP-11-23, 74 NRC 287, 299-300 (2011) (rejecting, as
untimely, petitioner’s attempt to reopen the record based on limitations regarding recriticality in the MACCS2
code that could have been raised earlier), petition for review denied, CLI-12-3, 75 NRC 132 (2012).

During one of the parties’ consultations in accordance with 10 C.F.R. § 2.323(b), New York identified the June
2013 Draft Report as one of the sources of information supporting the Motion and acknowledged that it became
aware of such report in early July 2013.

40



reflect the 365-day value (or one year) for the TIMDEC input originally provided in the June 2013
Draft Report.41

The Commission recently rejected a motion to reopen based on a more recent NRC
document compiling information in a prior inspection report.** There, the movant, like New York,
asserted that a subsequent NRC document corroborated many of the concerns in its motion to
reopen regarding an earlier inspection repor‘[.43 The Commission held that documents containing
pre-existing, publicly available information may not support a claim that a motion to reopen (and,
in that case, a new contention) is timely.44 Here, New York similarly attempts to rely on the
receipt and verification of the native MACCS?2 files for timeliness, even though, as explained
above, those files reflect the very same information available more than five months ago in the
June 2013 Draft Report. Therefore, the Motion is untimely.

2. New York Relies Exclusively on Information That is OQutside the Scope of

License Renewal Environmental Reviews and Therefore Does Not Raise a
Significant Environmental Issue

Neither New York nor Mr. Mahilrajan demonstrates the existence of a significant
environmental issue, let alone an “exceptionally grave” issue required for untimely motions to
reopen.” The Commission has indicated that the standard for when an issue is “significant” in the

context of reopening a closed record is the same as the standard for when supplementation of an

1 Declaration of Timothy Mahilrajan of International Safety Research, Inc. at §96-9 (Dec. 7, 2013) (“Mahilrajan
Decl.”), available at ADAMS Accession No. ML13341A003.

42 See Vt. Yankee, CLI-11-02, 73 NRC at 344.
$Id at 339-340.
“Id at 344,

10 C.F.R. § 2.326(a)(1). As a threshold matter, Mr. Mahilrajan’s affidavit nowhere mentions the relevant Section
2.326(a) criteria, let alone provides a specific explanation of why New York’s new information raises a
significant environmental issue or demonstrates that a materially different result is likely. See generally
Mabhilrajan Decl. This defect, alone, is sufficient grounds to reject the motion to reopen in its entirety. Texas Util.
Elec. Co. (Comanche Peak Steam Electric Station), CLI-92-12, 36 NRC 62, 76 (1992) (citing Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-89-1, 29 NRC 89, 93-94 (1989); see also Entergy
Nuclear Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), LBP-12-11, 75
NRC 731, 739 (2012) (denying motion to reopen where expert did not substantively address the reopening
criteria), petition for review denied, CLI-12-21, 76 NRC 491 (2012).
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environmental impact statement is required—there must be new and significant information that
will paint “a seriously different picture of the environmental impact of the proposed project from
what was previously envisioned.”*® New York presents no such information. Instead, New York
merely claims that the Motion concerns an “important” issue because the TIMDEC input to the
MACCS?2 code played an important role in the IPEC SAMA analysis.*’ This argument is flawed
for several reasons.

First, in the Turkey Point license renewal proceeding, the Commission explicitly
articulated the important distinction between reactor accidents and spent fuel accidents,*® and
explained in great detail why it found that SAMAs do not apply to accidents involving spent fuel
pools.* Specifically, the Commission observed that the NRC customarily has studied reactor
accidents and spent fuel accidents separately, and for the latter, concluded that the risk of
accidents is acceptably small.”’ Second, the Commission found that accidents involving spent fuel
pools or dry casks are more amenable to generic consideration, whereas the events that could lead
to a severe reactor accident vary significantly from plant-to-plant.”’ In light of the foregoing
precedent, the TIMDEC input values cited in the Spent Fuel Consequence Study are not relevant

to the IPEC SAMA analysis for purposes of license renewal.

4 Union Elec. Co, et. al (Callaway Plant, Unit 2), CLI-11-5, 74 NRC 141, 167-168 (2011); see also Entergy
Nuclear Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), LBP-12-10, 75
NRC 633, 656-660 (2012) (finding that petitioner’s reopening request failed to present a significant
environmental issue because none of the information presented therein indicated that further consultation under
the Magnuson-Stevens Fishery Conservation and Management Act could cause any change in the environmental
impact of the proposed license renewal with respect to the asserted marine species); Pilgrim, LBP-11-23, 74 NRC
at 301-303 (rejecting motion to reopen for failure to raise a significant environmental issue because petitioners
failed to implicate any alteration in the environmental impacts of the Pilgrim plant if its concerns regarding
lessons learned from the Fukushima accident were incorporated into the SAMA analysis).

47" Motion at 5.

* New York does not mention this important distinction in the Motion.
¥ See Turkey Point, CLI-01-17, 54 NRC at 21-22.
0 Id at22.

U
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Second, New York did not disclose any of the information related to the Spent Fuel
Consequence Study it relies on in its Motion (i.e., Attachments 3-7).>> As such, New York either
failed to comply with its disclosure obligations, subject to the risk of sanctions under 10 C.F.R. §
2.336(e), or did not consider any of the referenced information relevant to Contention NYS-12C.
Under either scenario, New York’s Motion should be rejected. Specifically, if New York did not
believe this information was sufficiently relevant or important for its mandatory disclosures, it
cannot reasonably argue now that this same information paints a seriously different picture of the
environmental impacts of the IPEC license renewal.

Third, New York’s reliance on the Limerick Ecology Action decision does not support its
position that information important to any component of a SAMA analysis presents a significant
environmental issue warranting reopening of the record. At best, such decision only requires an
agency to perform a SAMA evaluation regarding reactor accidents.”” Because Entergy performed
a SAMA analysis and the NRC Staff reviewed that analysis in the final supplemental
environmental impact statement, the NRC satisfied the Limerick Ecology Action ruling. To
conclude otherwise would mean that any movant who alleges new information related to the
MACCS2 code has automatically identified a significant environmental issue sufficient to reopen
the record on a license renewal SAMA contention. That is not the correct standard.

In summary, absent relevance to license renewal environmental reviews, let alone

Contention NYS-12C, New York cannot credibly claim that TIMDEC values used in a

2 As of its most recent supplemental disclosure pursuant to Section 2.336(a)(2) provided to Entergy on November

29, 2013, New York has not identified the Draft Report or any other documents related to the TIMDEC input to
the MACCS2 code used in Spent Fuel Consequence Study. See Attachment 1 to Entergy’s Answer Opposing
State of New York Motion to Reopen the Record and for Reconsideration of Contention NYS-12C (State of New
York Supplemental Disclosures — June 2013 to November 2013).

3 See Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 741 (3d Cir. 1989) (holding that NRC must consider
severe accident mitigation design alternatives (“SAMDASs”) in individual operating licensing proceedings,
“[b]ecause the action not to consider SAMDASs was promulgated as a policy statement rather than a rule, and
because it applies to an issue that [the court] find[s] is unlikely to be treated as generic.”).
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Fukushima-driven Spent Fuel Consequence Study will paint a seriously different picture of the
environmental impacts of license renewal for IPEC. Therefore, the Motion provides no new
information that gives rise to a significant environmental issue, and thus the Board should deny
New York’s request to reopen the record.

3. New York Failed to Demonstrate That a Materially Different Result Would be
Likely

Even if the Board were to overlook the Motion’s untimeliness and failure to raise a
relevant and significant environmental issue, the Board should deny New York’s Motion because
it fails to demonstrate that reopening the record would produce a materially different result, as
required by 10 C.F.R. § 2.326(a)(3). Specifically, New York must show that the Board’s
consideration of the new information regarding TIMDEC inputs would lead to reversal of its
determination that the use of NUREG-1150 values for TIMDEC inputs to the MACCS2 code for
purposes of the IPEC license renewal SAMA analysis is reasonable under NEPA.

According to New York, it has sustained its burden in this regard for two reasons. First,
New York argues that the NRC Staff’s use of this input value in the Spent Fuel Consequence
Study is contrary to the testimony of the NRC Staff’s and Entergy’s witnesses that the NRC has
consistently used and accepted TIMDEC input values of 60 and 120 days for purposes of SAMA
analyses.” Second, New York contends that if a TIMDEC value of 365 days had been used in the
IPEC SAMA analysis, then at least one additional SAMA candidate could have become cost

beneficial.” Both arguments are premised on New York’s erroneous assumption that the

> Motion at 5-7; Sipos Decl. at Jq18-19.

> Motion at 6; Sipos Decl. at 99. In support of this argument, New York’s attorney, John Sipos, cites a figure from

the SAMA analysis performed by its expert, International Safety Research, Inc. (“ISR”), and asserts that such
figure unquestionably demonstrates that the use of a TIMDEC input value of 365 days would double the offsite
economic cost risk. See id. (citing Revisions to Tables in ISR Report 13014-01-01: Review of Indian Point
Severe Accident Off Site Consequence Analysis (21 Dec 2011) at 6 (June 29, 2012) (NYS000430)). However,
Entergy’s witnesses raised numerous criticisms of the ISR analysis on the record, such as changes made to the
MACCS2 source code. See, e.g., Testimony of Entergy Witnesses Lori Potts, Kevin O’Kula, and Grant

12



existence of an alternative TIMDEC input value is a sufficient ground for the Board to reverse its
determination under NEPA.

As an initial matter and as explained in Section IV.A.2 above, spent fuel accidents are
outside the scope of a NEPA-related SAMA analysis at the license renewal stage. Accordingly,
the TIMDEC input value used in the Spent Fuel Consequence Study or any other study of spent
fuel storage accidents has no bearing on the Board’s decision. For this reason alone, any claim by
New York that a 365-day value for the TIMDEC input will likely lead to a materially different
SAMA result in this proceeding fails.

In any event, like other NEPA evaluations, the SAMA analysis evaluation is governed by
the rule of reason.”® As the Board correctly explained, the Commission has stressed that the
“proper question is not whether there are plausible alternative choices for use in the analysis, but
whether the analysis that was done is reasonable under NEPA.”” Simply because alternate inputs
could be used that may result in more cost-beneficial SAMAs, as New York argues here, does not
demonstrate that the original inputs used were unreasonable.’®

Contrary to this well-established precedent, New York does not demonstrate how the
original TIMDEC inputs used by Entergy and approved by the NRC Staff were unreasonable
given this purportedly new information. There is no support provided in the Motion or supporting
affidavits to indicate that the 365-day value used for a consequence analysis of spent fuel fire
accidents during a postulated severe seismic event would be more accurate or more reasonable for

purposes of the IPEC SAMA analysis. In his Declaration, Mr. Mahilrajan simply confirmed that

Teagarden on Consolidated Contention NYS-12C (Severe Accident Mitigation Alternatives Analysis) at 73-80
(Mar. 30, 2012) (ENT000450).

% Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), CLI-12-

15,75 NRC 704, 724 (2012) (citations omitted).

7 LBP-13-13, slip op. at 265 (quoting NextEra Energy Seabrook, L.L.C. (Seabrook Station, Unit 1), CLI-12-05, 75
NRC 301, 323 (2012)).

8 See Seabrook, CLI-12-05, 75 NRC at 323.
13



the native files of the MACCS?2 reflect a 365-day input for TIMDEC.” New York does not allege
that 365 days represents an average time to complete decontamination efforts over all accident
scenarios. Indeed, the NRC Staff emphasized that the narrow scope of its analysis was to study a
specific accident scenario (i.c., a beyond-design-basis earthquake) at a specific spent fuel pool.”
Likewise, New York does not point to any statements in the Spent Fuel Consequence Study that
suggest that the NUREG-1150 values for TIMDEC inputs are no longer appropriate for use in
SAMA analyses for purposes of license renewal.

In short, New York does not come close to demonstrating that there would be a materially
different result if the record were reopened, particularly give the lack of relevance of the asserted
information to Contention NYS-12C and to environmental reviews under NEPA. For this
additional reason, the Board should reject the Motion.

B. New York Has Provided No Basis For Reconsideration Of The Board’s Resolution Of
Contention NYS-12C

Commission case law generally disfavors motions for reconsideration premised on new
evidence rather than errors in the existing record.®’ In light of such precedent, the Board need not
look beyond such procedural defect to reject New York’s reconsideration request.

Furthermore, other than incorporating by reference its unpersuasive and flawed arguments

in support of its request for reopening, New York has not attempted to demonstrate that

9 See Mahilrajan Decl. at §93-9.

0 See, e.g., Spent Fuel Consequence Study at 19 (“This study represents a limited-scope consequence study as

opposed to a probabilistic risk assessment”). Moreover, in its November 18, 2013 cover letter forwarding the
requested MACCS2 computer files to New York, the NRC Staff indicated that the enclosed MACCS2
calculations supported analysis of a highly unlikely spent fuel pool accident at a Boiling Water Reactor Mark I
nuclear power plant where the spent fuel pool is located outside the containment structure and generally contains
several times the source term found in an operating reactor. See Motion, Attachment 5.

See, e.g., Consumers Energy Co., et al. (Palisades Nuclear Power Plant), CLI-07-22, 65 NRC 525, 527 (2007)
(citing Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Indep. Spent Fuel Storage Installation), CLI-06-27, 64
NRC 399, 402 (2006)); Tenn. Valley Auth. (Hartsville Nuclear Plant Units 1A, 2A, 1B & 2B), ALAB-418, 6 NRC
1, 2 (1977); Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), LBP-04-22, 60 NRC
379, 380-81, aff’d, CLI-04-36, 60 NRC 631, 641, 645 (2004).

14

61



compelling circumstances exist.** In rare instances, licensing boards have allowed reconsideration
based on new facts not available at the time of the decision in question and relevant to the
particular issue under consideration, which clarify information previously relied on and are
potentially sufficient to change the result previously reached.”® These decisions, however, are
clearly not applicable here because New York fails to show that its proffered information is
sufficient to change the SAMA result previously reached by the Board or otherwise renders its
decision on Contention NYS-12C invalid.** As explained above, this information is not even
relevant to any of the Board’s findings and determinations on Contention NYS-12C. In particular,
the Spent Fuel Consequence Study addresses spent fuel storage accidents, which are outside the
scope of NEPA-related SAMA analyses at the license renewal stage.

Additionally, in order to satisfy the high standard for reconsideration, New York must
demonstrate that it could not have made its new argument earlier.”” For the same reasons

explained in Section IV.A.1 above, New York was aware of the one-year value used in the Spent

62 See Motion at 6-7.

8 See Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Unit 3), LBP-01-17, 53 NRC 398, 403-404
(2001) (declining to deny a motion for reconsideration based on new information on procedural grounds and
considering the motion on the merits, essentially as a supplement to a prior motion to reopen); Private Fuel
Storage, L.L.C. (Indep. Spent Fuel Storage Installation), LBP-98-17, 48 NRC 69, 72-74 (1998) (granting
reconsideration of ruling regarding the validity of a cooperative agreement that provided municipality with law
enforcement authority on a reservation where spent fuel facility would be sited based on the board’s
misapprehension about such municipality’s compliance with state statutory requirements and the proffered new
information clarified existing facts); Ga. Power Co. (Vogtle Electric Generating Plant, Units 1 & 2), LBP-93-21,
38 NRC 143, 145 (1993) (deciding a motion for reconsideration based on new arguments on the merits where no
party objected to the nature of the motion and no delay in the proceeding was likely).

6 Indeed, the Commission has rejected reconsideration requests for lack of basis where new arguments do not

render the earlier decision invalid. See, e.g., Entergy Nuclear Generating Co. and Entergy Nuclear Operations,
Inc. (Pilgrim Nuclear Power Station), CLI-10-15, 71 NRC 479, 481, 482 (2010) (denying motion for
reconsideration of the Commission’s affirmance of a board ruling on summary disposition because the issues
raised in petitioner’s motion for reconsideration were outside the scope of the originally admitted SAMA
contention); State of Alaska Dept. of Transp. and Pub. Facilities (Confirmatory Order Modifying License), CLI-
04-38, 60 NRC 652, 654 (2004) (denying motion for reconsideration where alleged factual error was not material
to the Commission’s decision reversing grant of movant’s intervention petition on standing grounds).

% See, e.g., Consumers Energy Co. (Big Rock Point Indep. Spent Fuel Storage Installation), CLI-07-21, 65 NRC

519, 522 (2007) (denying petition for reconsideration as untimely where petition was supported by information
regarding proximity of one of organization’s members to the site that was previously available); Millstone, LBP-
04-22, 60 NRC at 381-382 (denying motion for reconsideration based on previously available new material
because movant failed to explain why such information was not provided earlier).
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Fuel Consequence Study for many months prior to the issuance of LBP-13-13 and therefore its
Motion is unjustifiably late. Stated simply, New York has failed to present any new, previously
unavailable information that undermines the Board’s ruling resolving Contention NYS-12C in
favor of the NRC Staff. Thus, New York’s arguments in support of reopening the record are also
insufficient to demonstrate unanticipated compelling circumstances that justify reconsideration.

V. CONCLUSION

In sum, New York’s motion for reopening the record is untimely and is based on
information irrelevant and immaterial to the Board’s merits ruling on Contention NYS-12C.
Additionally, the compelling circumstances that must exist for entertaining a motion for
reconsideration are entirely absent from New York’s Motion. For the foregoing reasons, Entergy
respectfully requests that the Board deny New York’s Motion in its entirety.

Respectfully submitted,

Executed in accord with 10 C.F.R. § 2.304(d)

William B. Glew, Jr., Esq. Kathryn M. Sutton, Esq.

William C. Dennis, Esq. Paul M. Bessette, Esq.

Entergy Nuclear Operations, Inc. MORGAN, LEWIS & BOCKIUS LLP
440 Hamilton Avenue 1111 Pennsylvania Avenue, N.W.
White Plains, NY 10601 Washington, D.C. 20004

Phone: (914) 272-3202 Phone: (202) 739-5796

E-mail: wglew@entergy.com E-mail: ksutton@morganlewis.com
E-mail: wdennis@entergy.com E-mail: pbessette@morganlewis.com

Martin J. O’Neill, Esq.

MORGAN, LEWIS & BOCKIUS LLP
1000 Louisiana Street

Suite 4000

Houston, TX 77002

Phone: (713) 890-5710

E-mail: martin.oneill@morganlewis.com

Counsel for Entergy Nuclear Operations, Inc.

Dated in Washington, D.C.,
this 23rd day of December 2013
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ATTACHMENT 1

TO

“ENTERGY’S ANSWER OPPOSING STATE OF NEW YORK
MOTION TO REOPEN THE RECORD AND FOR
RECONSIDERATION OF CONTENTION NYS-12C”

(State of New York Supplemental Disclosures —
June 2013 to November 2013)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
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)
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(Indian Point Nuclear Generating Units 2 and 3) )

)

December 23, 2013

CERTIFICATE OF SERVICE

Pursuant to 10 C.F.R. § 2.305 (as revised), I certify that, on this date, copies of
“Entergy’s Answer Opposing State of New York Motion to Reopen the Record and For
Reconsideration of Contention NYS-12C,” including Attachment 1 thereto, “New York
Supplemental Disclosures — June 2013 to November 2013,” were served upon the Electronic

Information Exchange (the NRC’s E-Filing System), in the above-captioned proceeding.

Signed (electronically) by Raphael P. Kuyler

Raphael P. Kuyler, Esq.

MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Ave. NW
Washington, DC 20004

Phone: (202) 739-5146

Fax: (202) 739-3001

E-mail: rkuyler@morganlewis.com

Counsel for Entergy Nuclear Operations, Inc.
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