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ENDAUM'S AND SRIC'S WRITTEN BRIEF IN
OPPOSITION TO HYDRO RESOURCES, INC.'S
APPLICATION FOR A MATERIALS LICENSE
WITH RESPECT TO:
NEPA ISSUES CONCERNING PROJECT PURPOSE AND NEED,
COST/BENEFIT ANALYSIS, ACTION ALTERNATIVES,

NO ACTION ALTERNATIVE, FAILURE TO SUPPLEMENT EIS,
AND LACK OF MITIGATION

INTRODUCTION

As part of their presentations pursuant to 10 C.F.R. § 2.1233, Intervenors Eastern
Navajo Diné Against Uranium Mining ("ENDAUM") and Southwest Research and
Information Center ("SRIC") hereby submit the following legal brief in support of their
opposition to Hydro Resources, Inc.'s ("HRI's") April 13, 1988 materials license
application, as amended, and its license, because the environmental impact statements
prepared by the Nuclear Regulatory Commission ("NRC") Staff, and the environmental
reports prepared by HRI, fail to satisfy the National Environmental Policy Act ("NEPA")
and its implementing regulations. NUREG-1508, Draft Environmental Impact Statement
to Construct and Operate the Crownpoint Uranium Solution Mining Project Crownpoint,
New Mexico (October, 1994) ("DEIS") (Hearing Record ACN 9411160064); NUREG-
1508, Final Environmental Impact Statement to Construct and Operate the Crownpoint
Uranium Solution Mining Project, Crownpoint, New Mexico (February 29, 1997)
("FEIS") (Hearing Record ACN 9703200270); Church Rock Environmental Report

Hearing Record ACN 8805200334/346 (April, 1988) ("Church Rock ER 1");



Supplemental Environmental Report Hearing Record ACN 9509070065 (April, 1989);
Churchrock Revised Environmental Report, Hearing Record ACN
9304130421/9304130415 (March, 1993) ("Church Rock ER 2"); Environmental
Assessment of Unit 1 Hearing Record ACN 9509080065 (January, 1992) ("Unit 1 ER™);
Crownpoint Project Technical Report Hearing Record ACN 9211399381 (June, 1992)
("Crownpoint ER").

These documents are based on the mistaken assumption that the NRC needs to
issue HRI a license. This approach has competely undermined the NEPA process. The
statements of purpose and need in the DEIS and the FEIS admit the NRC believes its
purpose is to give HRI a source material license. Since the cost-benefit analysis and the
alternatives analysis are necessarily based on the statement of purpose and need, the
analysis in the DEIS and FEIS are skewed in favor of project approval, rather than a
reasoned evaluation of environmental impacts. The Staff's approach to mitigation and its
refusal to supplement the NEPA documents also violate NEPA.

This brief is accompanied and supported by the expert testimony of Dr. Arjun
Makhijani, David Osterberg, and Dr. Michael F. Sheehan. Dr. Makhijani is a qualified

expert in nuclear engineering.! Dr. Makhijani's testimony ("Makhijani Testimony") is

! Dr. Makhijani was previously qualified to testify as an expert in nuclear engineering on
the topics of decommissioning funding and the conversion component of the cost of tails
disposal. Louisiana Energy Services, L.P. (Claiborne Enrichment Center), LBP 97-3, 45 NRC,
99 (1997), vacated as moot, CLI 98-5, 47 NRC 113 (1998).
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attached hereto as Exhibit A. Mr. Osterberg is a qualified expert in energy economics.?
His testimony ("Osterberg Testimony") is attached hereto as Exhibit B.> Dr. Sheehan is a
qualified expert in energy economics. Dr. Sheehan's testimony ("Sheehan Testimony") is
attached hereto as Exhibit C.
REGULATORY FRAMEWORK

NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act was signed into law on January 1, 1970.
National Environmental Policy Act, Pub.L. 91-190, § 2, Jan. 1, 1970, 83 Stat. 852, 42
U.S.C. § 4321 (1994) ("NEPA"). NEPA is "our basic national charter for protection of
the environment.” Council on Environmental Quality Regulations, 40 C.F.R. §1500.1
(1998). The purpose of NEPA is to "declare a national policy which will encourage
productive and enjoyable harmony between man and his environment; to promote efforts
which will prevent or eliminate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of the ecological systems and

natural resources important to the Nation; and to establish a Council on Environmental

2 Mr. Osterberg was found qualified to testify as an expert in energy economics by the
licensing board in Louisiana Energy Services (Claiborne Enrichment Center), LBP-96-25, 44
NRC 331, 344-345 (1996).

3 On January 11, 1999, Mr. Osterberg submited testimony in support of ENDAUM and
SRIC's presentation in opposition to Hydro Resources, Inc.'s Application for a Materials License
with Respect to HRI's Lack of Technical and Financial Qualifications. Exhibits A-FF were
attached to his testimony. Rather than reproduce each of those exhibits and resubmit them with
this brief, they are not attached but referenced by letter. Exhibits submitted with Mr. Osterberg's
testimony in support of this brief are identified by number.
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Quality." 42 U.S.C. § 4321.

The policies and goals of NEPA are to:

(1)"create and maintain conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic, and other requirements of present
and future generations of Americans,"

(2) meet "the social, economic and other requirements of present and future
generations," use all practicable means to improve and coordinate federal plans,
functions, programs and resources to act as "trustee of the environment for succeeding

generations", "assure for all Americans safe, healthful, productive, and esthetically and

culturally pleasing surroundings," "attain the widest range of beneficial uses of the

environment without degradation, risk to health or safety, or other undesirable and

unintended consequences," "achieve a balance between population and resource use
which will permit high standards of living and a wide sharing of life's amenities," and
"enhance the quality of renewable resources and approach the maximum attainable
recycling of depletable resources"; and

(3) "recognize that each person should enjoy a healthful environment and that
each person has a responsibility to contribute to the preservation and enhancement of the
environment." NEPA § 101, 42 U.S.C. § 4331. The Supreme Court has recognized that

NEPA Section 101 establishes a national commitment to protect and promote

environmental quality. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348




(1989) (holding that Forest Service is not required to perform worst case analysis and not
required to include complete mitigation plan in impact statement).

To insure the federal government incorporates this commitment to environmental
quality in decision making, NEPA requires federal agencies to follow certain "action-
forcing" procedures.* Among these procedures is the requirement, for every major
federal action significantly affecting the quality of the human environment, that agencies
prepare a detailed environmental impact statement ("EIS"), addressing any adverse
environmental effects which cannot be avoided, alternatives to the proposed action, the
relationship between local short-term uses and the maintenance and enhancement of long-
term productivity of the environment, and "any irreversible and irretrievable
commitments of resources that would be involved in the proposed action." NEPA §

102(2), 42 U.S.C. § 4332(2).> See also Methow Valley, 490 U.S. at 348; Louisiana

Energy Services (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87 (1998) ("LES

2"). Agencies must also create methods and procedures to ensure that "presently

4 Senator Henry M. Jackson is credited with the phrase "action-forcing." 115 Cong. Rec.
40,416, 40,419 (1969); Louisiana Energy Services, (Claiborne Enrichment Center), LBP 96-25,
44 NRC 331, 340 (1996) ("LES 1") (citations omitted); Sierra Club v. Siegler, 695 F.2d 957, 964
(5" Cir. 1983). reh.den. 704 F.2d 1251 (1983).

> NEPA Section 105 notes that NEPA's policies and goals are supplementary to those in
existing authorizations for federal agencies. NEPA, § 105,42 U.S.C. § 4335. Section 104 states
that nothing in the purpose, policies or goals sections affects an agency's statutory obligations to
comply with environmental quality standards or criteria or to coordinate or consult with other
agencies, or to base action on recommendations or certifications of other agencies. NEPA, §
104,42 U.S.C. § 4334.



unquantified environmental amenities and values may be given appropriate consideration
in decision making along with economical and technical considerations," and evaluate
"alternatives to recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available resources." 42 U.S.C. §
4332(2).¢

The environmental impact statement (EIS) serves two purposes. First, the EIS
insures that environmental values are included in the agency decision making process,
allowing the agency to take a "hard look" at the environmental consequences of a

proposed action. LES 2,47 NRC at 87; Methow Valley, 490 U.S. at 349-50. The EIS

should therefore provide "sufficient discussion of the relevant issues and opposing
viewpoints to enable the decision maker to take a 'hard look' at environmental factors and
to make a reasoned decision." LES 2, 47 NRC at 88, citing Tongass Conservation
Society v. Cheney, 924 F.2d 1137, 1140 (D.C. Cir. 1991), quoting Natural Resources

Defense Council, Inc. v. Hodel, 865 F.2d 288, 294 (D.C. Cir. 1988).

Second, the EIS allows the public a chance to review and comment on the

6 Other action-forcing requirements in Section 102(2) direct federal agencies to: (1)
integrate the use of natural and social sciences and the environmental design arts in planning and
decision making that may impact the environment, (2) recognize the worldwide nature of
environmental problems and seek to prevent a decline in the quality of the world environment
where consistent with the foreign policy of the U.S., (3) make information useful in improving
the quality of the environment available to state county and municipal governments, individuals
and institutions, (4) "initiate and utilize ecological information in the planning and development
of resource-oriented projects", and (5) assist the Council on Environmental Quality. 42 U.S.C. §
4332(2).



proposal, and thus, participate in the decision making process. LES 2, 47 NRC at 88;

Methow Valley, 490 U.S. at 349-350. The EIS is therefore designed to foster "informed

decision making and informed public participation." LES 2, 47 NRC at 88 (citations
omitted). Because other parts of the administrative record do not receive the same wide
circulation and commenting as the EIS, it is essential that all relevant information be
presented in the EIS. National Wildlife Federation v. Marsh, 568 F.Supp.985, 996-997
(D.C.Cir. 1983) (holding that "the cost-benefit analysis and the analysis of alternatives
must be contained within the environmental impact statement standing alone, and not as
complemented by the administrative record."), citing Grazing Fields Farms v.
Goldschmidt, 626 F.2d 1068, 1072-74 (1* Cir. 1980); I-291 Why? Association v. Burns,
517 F.2d 1077, 1081 (2d Cir. 1975).
COUNCIL ON ENVIRONMENTAL QUALITY REGULATIONS

NEPA created the Council on Environmental Quality ("CEQ"). NEPA § 202, 42
U.S.C. § 4342. The CEQ has issued regulations for the implementation of the action-
forcing provisions in NEPA Section 102(2). Council on Environmental Quality
Regulations, 40 C.F.R. § 1500.1 (1998). See 40 C.F.R. Parts 1500-1517 (1998). In
particular, the CEQ regulations implement NEPA's requirement for agencies to prepare
an EIS. 40 C.F.R. Part 1502. An EIS should include a cover sheet, summary, table of
contents, purpose and need for action, alternatives including proposed action, affected

environment, environmental consequences, list of preparers, list of those to whom copies



are sent, index and any appendices. 40 C.F.R. § 1502.10. The alternatives section of the
EIS is defined as the "heart of the environmental impact statement." 40 C.F.R. §
1502.11. Supplements to either a draft or final EIS are required if a) the agency makes
substantial changes in the proposed action that are relevaﬁt to environmental concerns, or
b) significant new circumstances or information relevant to environmental concerns
exists, and an agency may supplement the EIS when it determines that the purposes of
the Act will be furthered by doing so. 40 C.F.R. § 1502.9.

Each federal agency must comply with the CEQ regulations. 40 C.F.R. § 1507.2;
Andrus v, Sierra Club, 442 U.S. 347, 356-58 (1979); Baltimore Gas & Electric v. NRDC,
462 U.S. 87, 100 n.12 (1983); Sierra Club v. Siegler, 695 F.2d at 964, 972; Executive
Order 11991 directs federal agencies to "comply with the regulations issued by the
Council except where such compliance would be inconsistent with statutory
requirements." E.O. 11991, 3 C.F.R. 123-124 (1977). The CEQ regulations direct
agencies to establish their own procedures to supplement, as necessary, the CEQ set of
regulations. 40 C.F.R. § 1507.3(a).

NUCLEAR REGULATORY COMMISSION'S NEPA REGULATIONS

The NRC has adopted regulations to implement NEPA Section 102(2), consistent

with the NRC's other governing statutes, "and which reflect the Gommission's announced

policy to take account of the [1978 CEQ regulations].” 10 C.F.R. § 51.10(a).



Environmental Report Requirements

To aid the NRC Staff with its environmental analysis, an applicant for a source
materials license must submit an environmental report (ER) with its application. 10
C.F.R. §§ 51.45(a), 51.60(a) 51.60(b)(1)(ii1). The NRC generally relies on the ER in
preparing its own EIS. As the Courts have held, and CEQ regulations require, while an
applicant may initially prepare an EIS, the agency must independently evaluate the EIS

before adopting it, and is responsible for its accuracy. 40 C.F.R. 1506.5(a) See also

Sierra Club v, Lynn, 502 F.2d. 43 (5" Cir. 1974), cert. den. 421 U.S. 994, 1975); Essex
County Preservation Association v. Campbeli, 536 F.2d 956, 960 (1* Cir. 1976).
Accordingly, the ER "should contain sufficient data to aid the Commission in its
development of an independent analysis." 10 C.F.R. § 51.45(c).

The ER must contain: a description of the proposed action, a statement of its

purposes, a description of the environment affected, and it must discuss the following:

1. the impact on the environment of the proposed action, in proportion to
significance,

2. alternatives to the proposed action, including the environmental impacts
of alternatives,

3. the relationship between local short-term: uses with the maintenance and
enhancement of long-term productivity, and

4. irreversible and irretrievable commitment of resources involved if the

proposed action is implemented.
10 C.F.R. §§ 51.45(b); 51.60(a).

The ER must also include an analysis that "considers and balances" the environmental

impacts of the proposed action, its alternatives, alternatives available for reducing or



. avoiding adverse environmental effects, along with the economic, technical and other
benefits and costs of the proposed action and alternatives. 10 C.F.R. § 51.45(c). The
analyses must quantify the factors considered "to the fullest extent practicable," and
discuss important factors that cannot be quantified in qualitative terms. Id.

Environmental Impact Statement Requirements

When an EIS will be prepared, the NRC must publish a notice of intent to prepare
an EIS and conduct a scoping process to define the proposed action, the issues to be
. discussed in depth, the issues that will receive limited coverage, identify other analyses
and studies so they can be prepared and integrated in the EIS, and identify cooperating
agencies and the means and timing for preparation of the EIS. 10 C.F.R. §§ 51.27, 51.29.
‘ As soon as practicable afterwards, the NRC Staff prepares a draft EIS, which
should be prepared concurrently or integrated with environmental impact analyzes and
related surveys or studies required by federal law. 10 C.F.R. § 51.70(a).” The NRC lays
‘ out the requirements for both the draft EIS and the final EIS under the draft EIS
regulations. 10 C.F.R. § 51.91(a)(1). The draft EIS, and therefore the final EIS as well,
should consist of: a cover sheet, summary, table of contents, purpose and need for action
(and discussion of no action alternative), alternatives including proposed action, affected

environment, environmental consequences and mitigating actions, list of preparers, list of

7 In the particular case of a materials license application, "except as the context may
otherwise require, procedures and measures similar to those described in § § 51.70, 51.71, 51.72,
and 51.73 will be followed." 10 C.F.R. § 51.80(a).

. 10



those to whom copies are sent, substantive comments received and NRC Staff responses,
index and any appendices. 10 C.F.R. Part 51 Appendix A(1)(a), (4). The EIS includes
consideration of major points of view concerning the environmental impacts of the
proposed action and alternatives, and analyzes the significant problems and objections
raised by other agencies, affected Indian tribes and individuals. 10 C.F.R. § 51.71(b).
The EIS lists all federal permits, licenses, approvals and other entitlements necessary for
the proposed action, and indicates if it is uncertain whether a particular approval is
necessary. 10 C.F.R. § 51.71(c).

The EIS must additionally contain an analysis that weighs the environmental
impacts of the proposed action, its alternatives, alternatives available for reducing or
avoiding adverse environmental effects. 10 C.F.R. § 51.51(d). The EIS "should also
include consideration of the economic, technical and other benefits and costs of the
proposed action and alternatives and indicate what other interests and considerations of
federal policy, including factors not related to environmental quality if applicable, are
relevant to the consideration of environmental effects of the proposed action." 10 C.F.R.
§ 51.71(d). The analyzes must quantify the factors considered "to the fullest extent
practicable,” and discuss important factors that cannot be quantified in qualitative terms.
Id.

The EIS must give "due consideration to compliance with environmental quality

standards and requirements," such as zoning and land use regulations, thermal or water

11



pollution limitations, or requirements imposed by federal, state, and local agencies
responsible for environmental protection. 10 C.F.R. § 10.71(d). The environmental
impact of the proposed action covered by other environmental standards and
requirements will be analyzed whether or not a certification or license has been obtained.
Id.

Finally, the draft EIS normally makes a preliminary recommendation by the Staff,
based on the information and analysis, after consideration of the environmental effects of
the proposed action, and reasonable alternatives and weighing the costs and benefits of
the proposed action. 10 C.F.R. § 51.71(e).

Notice of the publication of the draft EIS is published and the NRC Staff requests
comments on the proposed action and the draft within a period of at least 45 days. 10
C.FR.§§51.73,51.74. Aﬁér consideration of the comments received on the draft EIS,
the NRC Staff prepares a final EIS, following the same format as the draft EIS. 10
C.F.R. § 51.91(a)(1). The final EIS will include responses to any comments to the draft -
EIS, discuss any relevant responsible opposing view not adequately discussed in the draft
and respond to the issues raised, state how the alternatives considered and the decisions
based on the final EIS will or will not achieve the requirements of sections 101 and
102(1) of NEPA and other environmental laws and policies, and include a final analysis
and action recommendation. 10 C.F.R. § 51.91(a)-(d).

A supplement to either a draft EIS or a final EIS will be prepared if (1) there are

12



substantial changes in the proposed action relevant to environmental concerns, or (2)
significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action. 10 C.F.R. §§ 51.72(a), 51.92(a). A notice of availability
and a comment period will accompany release of a supplement. 10 C.F.R. §§ 51.72(c),
51.92(d)(1).

Record of Decision

The final EIS accompanies the decision making process and is considered by the
Commission in its decision making. 10 C.F.R. § 51.94. A Commission decision on a
proposed action shall be accompanied by a "concise public record of decision". 10
C.F.R. § 51.102(a). Until the record of decision is issued, the Commission cannot take
action concerning the proposal that would have an adverse environmental impact or limit
the choice .of reasonable alternatives. 10 C.F.R. § 51.101(a)(1). The record of decision is

prepared by the NRC staff director authorized to take the action. 10 C.F.R. § 51.102(b).

FACTUAL BACKGROUND

HRI's Environmental Reports

HRI submitted an environmental report to support its application in 1988. The
Church Rock ER 1 evaluates mining at Section 8, and contains an introduction; site
characteristics; description of proposed facility; effluent control systems; operations;

restoration; environmental effects; alternatives, environmental approvals and

13



consultations; and references. Church Rock ER 1 at I-v. The revised Church Rock ER
was submitted in 1993, and evaluates Section 8 and Section 17 at Church Rock. Church
Rock ER 2 at 1. The sections headings are the same as Church Rock 1. Id. at I-iv. In
both, the analysis of alternatives (open mining- and underground mining) is half a page
long. Id. at 393; Church Rock ER 1 at 440.

In January, 1992, HRI submitted the Unit 1 ER. This ER evaluates only Unit 1.
Unit 1 ER at 1-1. It uses the same section headings as the Church Rock ERs:
introduction; site characteristics; description of proposed facility; effluent control
systems; operations; restoration; environmental effects; alternatives, environmental
approvals and consultations; and references. Id. at I-iv. What is basically the same half-
page alternatives discussion is included. Id. at 8-1.

The Crownpoint ER is limited to an evaluation of Crownpoint mining.
Crownpoint ER at 1. This ER contains only an introduction; site characteristics;
description of proposed operations; and restoration. Id. at I.

Draft Environmental Impact Statement

On November 14, 1994, the NRC published a "Notice of Availability of Draft
Environmental Impact Statement: Notice of Opportunity for Hearing," for the

Crownpoint Project, in the Federal Register. Hydro Resources. Inc., LBP 98-9, 47

NRC 261, 264 (1998) ("LBP 98-9"). The DEIS contains a cover sheet, abstract,

summary and conclusions, foreword, acknowledgment, purpose and need for the

14



action, alternatives including the proposed action, the affected environment,
environmental consequences, monitoring and mitigation, consultation and coordination,
list of agencies and organizations receiving the DEIS, references and appendices.

With respect to need for the project, the DEIS states that "Because this project
is neither sponsored nor funded by the Federal government, the purpose of this DEIS is
neither to justify nor establish an economic need for the project." DEIS at 1-7.
Economic considerations would dictate whether the mine is constructed or operated
after licensing. Id. It concludes that NEPA requires the DEIS state the underlying
purpose to which the reviewing agencies are responding, licensing an ISL mine, and
lists the health and safety criteria of some applicable NRC regulations for licensing.

Id.

The DEIS evaluates four alternatives: (1) mining at Crownpoint and Church
Rock, as proposed by HRI, (2) mining at Crownpoint and Church Rock, with
modifications to alleviate minor deficiencies in the application, (3) mining at
Crownpoint and Church Rock using underground mining, and (4) no action. DEIS at
2-1-2-3. It selects Alternative 2, and concludes that HRI should be issued a combined

Source and Byproduct Material License. DEIS at XV-XVi.

Final Environmental Impact Statement

On February 28, 1997, the NRC staff issued the FEIS. The FEIS contains a

coversheet; summary and conclusions; purpose of and need for the proposed action;
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alternatives including the proposed action; affected environment; environmental
consequences; monitoring and mitigation; costs and benefits associated with the
proposed project; consultation and coordination; references; list of preparers; list of
agencies, organizations and individuals receiving copies of the FEIS; and appendices.
FEIS at v-xi.

The FEIS section entitled "Purpose of and Need for the Proposed Action" states
that the purpose of the action is to license and regulate HRI's proposal and the need is
NRC's need to act on the license application. FEIS at 1-3.

The FEIS lists four alternatives, which are different than those in the DEIS: 1) the
action as proposed by HRI, 2) the action as proposed by HRI, "but as alternative sites
and/or using alternative liquid waste disposal methods", 3) the action as proposed by
HRI, "but with additional measures required and recommended by the NRC Staff to
protect publié health and safety and the environment, " and 4) no action. FEIS at 2-1.
The FEIS recommends alternative 3, and recommends that HRI receive a source and
byproduct material license. Id. at xxi, 2-1.

ENDAUM's and SRIC's Concerns

In their Second Amended Request for Hearing, Petition to Intervene, and
Statement of Concerns (August 15, 1997), ENDAUM and SRIC state that the FEIS and
the ERs contain an inadequate statement of purpose and need, the F EIS and ERs fail to

adequately quantify, qualitatively describe or weigh the costs and benefits of license
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issuance. Id. at 150. The FEIS and ERs also fail to evaluate the costs and benefits of
alternatives in the cost-benefit analysis. Id. ENDAUM and SRIC further explained that
FEIS inadequately evaluates the the no action alternative and the action alternatives. Id.
at 159-163. ENDAUM and SRIC stated their concern that the FEIS does not adequately
consider mitigation for the significant adverse impacts of the project. Id. at 139-140.
Lastly, ENDAUM and SRIC allege that significant new information and substantial
changes in the proposed action warrant supplementation of the DEIS and the FEIS. Id. at
178-183. The Presiding Officer admitted these concemns as germane. LBP 98-9, 47 NRC
261, 281-282 and notes 62, 63, 64 (1998).
BURDEN OF PROOF

The environmental review under NEPA is subject to a "rule of reason," limiting
review to environmental effects that can be reasonably forecast or have some likelihood

of occurring. Northern States Power Company (Prairie Island Nuclear Generating Plant

Units 1 and 2), ALAB-455, 7.NRC 41, 48 (1978); Arizona Public Service Company (Palo

Verde Nuclear Generating Station, Units 1, 2 and 3), LBP 82-117A, 16 NRC 1964, 1992
(1982).
The licensing board has the authority to review the adequacy of the Staff's

environmental review. Kerr-McGee Chemical Corp. (West Chicago) LBP-85-3, 21 NRC
244, 255 (1985). If a final environmental impact statement "disregards broad areas of

environmental impact or fails to apprize the public of the nature of the proposed action
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and its expected consequences, recirculation of the [EIS] may be necessary." Id. at 256
(citations omitted).
Generally, the NRC has the burden of proof when NEPA issues are involved.

LES 1, 44 NRC at 338-339, citing Duke Power Co. (Catawba Nuclear Station, Units 1

and 2), CLI 83-19, 17 NRC 1041, 1049 (1983). However, the applicant has the burden
on contentions asserting deficiencies in the ER. LES 1, 44 NRC at 338. And, "should
the Applicant become a proponent of a particular challenged position set forth in the EIS,

the Applicant, as such a proponent, also has the burden on that matter." Id. at 339.

ARGUMENT
L. NEPA AND ITS IMPLEMENTING REGULATIONS REQUIRE

PREPARATION OF AN ENVIRONMENTAL IMPACT STATEMENT

FOR HRI'S PROJECT.

NEPA requires preparation of an environmental impact statement for major
federal actions sigﬁiﬁcantly affecting the quality of the human environment. 42 U.S.C. §
4332(2)(C). The NRC's regulations implementing NEPA, in 10 C.F.R. Part 51, repeat
this requirement. 10 C.F.R. § 51.20(a)(1). In addition, Part 51 states that an EIS is
required when the proposed action involves a matter in which the Commission has, in its
discretion, determined should be covered by an EIS. 10 C.F.R. § 51.20(a)(2). The NRC

regulations then list fourteen types of action which require an EIS, including "[i]ssuance

of a license to possess and use source material for uranium milling or production of
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uranium hexafluoride pursuant to Part 40 of this chapter." 10 C.F.R. § 51.20(b)(8).

An EIS is required for HRI's project, because it is a major federal licensing action
which will significantly affect the quality of the human environment and because the
Staff has already made the determination that an EIS should be prepared. The project is a
federal action because the NRC, in licensing the project, is making a determination about

the project's regulatory compliance. See Citizens' Awareness Network v. NRC, 59 F.3d

284, 293 (1% Cir. 1995) (holding that NRC cannot skirt NEPA by exempting a licensee
from regulatory compliance with decommissioning, and calling it mere oversight, not a
federal action); New Jersey v. Long Island Power Authority, 30 F.3d 403, 418 (3" Cir.
1994) (private project can amount to a major federal action when federal agency has legal
control over project). HRI's project will significantly affect the quality of the human
environment by imposing a large industrial mine complex on a rural, agricultural
community, and creating a significant risk of environmental impacts. In fact, the DEIS
states,

ISL technology has never before been applied on a commercial scale in the

New Mexico uranium mining production area. In addition, the proposed

project could have significant impacts upon the rich cultural and

environmental resources in the area.
DEIS at 1-1.

The FEIS acknowledges the project will have significant impacts on the
environment. FEIS at 4-113, 4-116-4-118, 4-121.

Moreover, this project falls within the specific description of action type 8, listed
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‘ in Part 51, issuance of a source materials license for uranium milling under Part 40. 10
C.F.R. § 51.20(b)(8).® An EIS is required.
II. HRI'S PROJECT VIOLATES NEPA BECAUSE THE FEIS AND THE ERs

FAIL TO ADDRESS THE UNDERLYING PURPOSE AND NEED FOR
THIS PROJECT.

A. The Final Environmental Impact Statement Violates NEPA Because
the Statement of Purpose and Need is Inadequate.
‘ An environmental impact statement must address the "underlying purpose and
need to which the agency is responding." 40 C.F.R. § 1502.3. See also 10 C.F.R. Part
51, App. A Section 4. The EIS examines the need for a facility and the benefits it will
create to assist the NEPA cost-benefit analysis. LES 2, 47 NRC at §9.
. The need for the proposed facility is merely a shorthand expression to
describe the principal beneficial factor that is to be weighed against the

various costs of the proposal in striking the cost-benefit balance required
by NEPA and the Commission's implementing regulations.

‘ LES 1, 44 NRC at 349.
The NRC, in its statement of the purpose and need for the project, entirely misses the
point. Rather, the FEIS provides an inaccurate and simplistic statement of purpose and

need, which unreasonably distorts the entire FEIS. The FEIS section entitled "Purpose

8 10 C.F.R. Part 40 broadly defines uranium milling as "any activity that results in the
production of byproduct material," including surface wastes resulting from uranium extraction
processes. 10 C.F.R. § 40.4.
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of and Need for the Proposed Action" states:®

The purpose of the proposed action is to license and regulate HRI's
proposal to construct and operate facilities for ISL uranium mining and
processing. The NRC's need for action is to fulfill its statutory
responsibility to protect public health and safety and the environment in
matters related to source nuclear material (Atomic Energy Act of 1954
as amended). The BLM and BIA's need for action is to fulfill their
statutory responsibilities to regulate mining activities on Federal and
Indian lands (Mining Law of 1872, Allotted Lands Mineral Leasing Act
of 1920, National Historic Preservation Act of 1966, Endangered
Species Act of 1973, Federal Land Policy and Management Act of
1976).

FEIS at 1-3.

Thus, the NRC describes the purpose and need for the proposed action as the NRC’s duty
to license and regulate the proposal. This statement is insufficient for two reasons. First,
the description of NRC’s obligation is inaccurate. The Staff is not required to grant a
license to HRI. Second, the statement fails utterly to identify any need, or benefit, that
will be filled by the proposed action.

Elsewhere in the FEIS, in the chapter on costs and benefits, the Staff cites as
benefits providing a domestic source of uranium and offsetting a "deficit" in domestic
production. FEIS at 5-1. If these alleged benefits constitute the need for the project,

then that should be stated clearly in the statement of purpose and need so that the public

°  Both Section 1.3 and Chapter 1 are entitled "Purpose of and Need for the
Proposed Action.” However, only section 1.3 relates to purpose and need. The
remaining sections in Chapter 1 consist of an introduction, a short description of the
proposed action, a statement of the scope of the FEIS, and descriptions of the scoping

process and roles of cooperating agencies and other federal agencies. FEIS at 1-1 to 1-
3.
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and decision makers need not speculate.

An EIS bases its analysis of alternatives and cost-benefits with the purpose and
need for the project. This is the point from which alternatives are identified and the cost-
benefit analysis begun. Here, the FEIS commences that analysis based on the false
assumption that the NRC needs to issue a license to HRI. This fault originates in the
DEIS. DEIS at 1-7. In fact, the DEIS rejects the no-action alternative because NRC
would not be able to license the project under that alternative. DEIS at 2-3 ("The No
Action alternative also conflicts with NRC's regulations requiring license issuance if
[health and safety criteria related criteria are met]").

From the beginning of its environmental review therefore, the NRC’s decision
making has been distorted by an incorrect statement of purpose and need, a “need” to
issue HRI a license. This distortion has likely skewed the entire review process. Dr.
Sheehan in fact concludes that the FEIS exaggerates the benefits of the proposed action
while ignoring environmental costs. Sheehan Testimony at 7 and 51. Because it is
fundamentally tainted by the NRC’s woefully inadequate statement of need and purpose,
the DEIS and the FEIS should be rejected, and the EIS scoping process re-initiated.

B. HRI's Environmental Reports also Fail to Provide an Adequate
Statement of Purpose and Need.

A statement of purpose and need is also required for the ER. As a tool designed
to aid the Commission in development of an independent analysis, the ER must contain a

statement of the purpose and need for the proposed action. 10 C.F.R. §§ 51.45(b) and (c).
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See LES 1, 44 NRC at 346-347 and n.5. The ER is submitted with the applicant’s
application and provides a basis for the Staff’s EIS. HRI’s mix of ERs (Church Rock ER
2, Unit 1 ER and Crownpoint ER) do not contain a statement of purpose. Each begins
with a description of HRI's proposed activities, and nothing more. Church Rock ER 2 at
1; Crownpoint ER at 1; Unit 1 ER at 1-1. The HRI ERs are therefore insufficient and the
application is deficient, warranting revocation of HRI’s license.

III. HRI'S PROJECT VIOLATES NEPA BECAUSE THE FEIS AND THE
ENVIRONMENTAL REPORTS FAIL TO PERFORM AN ADEQUATE
COST-BENEFIT ANALYSIS.

NEPA requires federal agencies to balance the costs and benefits of a proposed
action. Section 102(2) directs agencies to create methods and procedures to ensure that
“presently unquantified environmental amenities and values may be given appropriate
consideration in decision making along with economical and technical considerations.”

42 U.S.C. § 4332(2). Thus, NEPA calls for a weighing of the environmental costs of a

project against its technical, economic, or other public benefits. LES 2. 47 NRC at 88.

"Misleading information on the economic benefits of a project, therefore, could skew an
agency's overall assessment of a project's costs and benefits, and potentially 'result in
approval of a project that otherwise would not have been approved because of its adverse

environmental effects." 1d., at 89, quoting Hughes River Watershed Conservancy v.

Glickman, 81 F.3d 437, 447-448 (4™ Cir. 1996) (holding that EIS's inflated estimate of

economic benefits impaired fair consideration of adverse environmental effects). The
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economic assumptions of the FEIS must therefore not be distorted as to impair fair

consideration of the adverse environmental effects. Id.; Hughes at 446, citing South

Louisiana Environmental Council Inc. v. Sand, 629 F.2d 1005, 1011-12 (5" Cir. 1980).

The NRC regulations require the EIS to contain a cost-benefit analysis of the
proposed action and alternatives. 10 C.F.R. §§ 51.71(d), 51.90. See also 10 C.F.R. §
40.32; LES 1, 44 NRC at 348. This cost-benefit analysis must:

“to the fullest extent practicable, quantify the various factors considered'

and " [t]o the extent that there are important qualitative considerations or

factors that cannot be quantified, these considerations or factors will be

discussed in qualitative terms.'

LES 1, 44 NRC at 348, quoting 10 C.F.R. § 51.71(d).

A. The FEIS Cost-Benefit Analysis Is Deficient Because it Inflates
Project Benefits and Impairs Fair Consideration of the
Environmental Effects.

In Section 1.3, the NRC states the need, and thus the primary benefit, of the
proposed action is to license and regulate the project. Obviously this statement is not a
public benefit and is insufficient to support a rational cost-benefit analysis, because the
NRC is already statutorily required to evaluate license applications and regulate
licensees. Elsewhere in the FEIS, in the section entitled, "Costs and Benefits Associated
with the Proposed Project”, the Staff cites as benefits the production of uranium, which
eventually serves as fuel for nuclear reactors, supporting public interest in uranium

supply, and offsetting a "deficit" in domestic production. FEIS at 5-1. If these alleged

benefits constitute the need for the project, then that should be stated clearly in the
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statement of purpose and need so that the public and decision makers need not
speculate. Nevertheless, all of these alleged benefits are illusory. Moreover, the alleged
secondary benefits of tax revenue, royalty and employment income from the project, are
either unlikely to be realized, miscalculated or are unreasonably optimistic. The overall
analysis in section 5 is based "on demonstrably mistaken assumptions about prices, costs,
and production levels." Shechan Testimony at 12. Section 5 generally overestimates and
emphasizes the alleged supply benefits of the project while ignoring or downplaying
environmental costs. Id., at 11-12.

1. The Staff Fails to Quantify or Qualitatively Describe the
Alleged Benefits.

In violation of NEPA and NRC regulations, the FEIS fails to quantify the
alleged benefits consisting of providing a domestic source of uranium for reactor fuel,
supporting public interest in uranium supply, and offsetting a "deficit" in domestic
production, all of which are readily capable of being quantified, or at least being
qualitatively discussed on more than a superficial level. The FEIS, however, mentions
these items briefly in the first paragraph of section 5. The Staff directs its evaluation
toward other alleged benefits, explaining on the first page that its cost benefit analyéis
section,

describes the benefits and costs of the project for members of local

communities, local governments, and the State of New Mexico. These

effects would include those that are brought about by HRI's proposed

operation, including the expansion of tax bases related to the mining and
processing operation, and any additional demands on the infrastructure and
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public services that would be imposed by the project. They also include

the beneficial effects of project employment.
FEIS at 5-1.
The rest of the cost-benefit section discusses only the secondary benefits, without further
mention of the general "uranium-supply" type arguments it throws out in the first
paragraph. Consequently, the cost-benefit section discusses only secondary benefits, and
utterly fails to describe, let alone quantify the alleged public benefits of producing
additional uranium supply.

2. There is no need for additional uranium production because
there is adequate uranium supply while the demand for
uranium is shrinking.

The Staff's passing claim that HRI's project will provide a public benefit by
increasing domestic production and providing fuel for nuclear reactors is "seriously
flawed economically." Sheehan Testimony at 8. There is no need for additional
domestic uranium supply for the foreseeable future, and production of the HRI project
cannot compete in the uranium market. Id.; Osterberg Testimony at 4. As Mr. Osterberg
testifies, the level of government intervention in the uranium market has declined, leading
the market forces of supply and demand to have a predicatable effect on uranium prices.
Id. at 36. The decreasing demand and increasing supply of uranium obviates the need for

additional supply, and is driving down the price of uranium below the point where the

HRI project can be viable.
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. a. Demand for uranium is decreasing, which has a
negative effect on the price of uranium.

The demand for the uranium to be produced by HRI's project is generated by
commercial nuclear power plants in the United States and around the world. Osterberg
Testimony at 6. Demand for uranium is projected to decline because the number of
nuclear units in the United States is declining." Id., at 6-17.
The last U.S. nﬁclear unit "in the licensing pipeline" went into service in 1996.
Id., at 8. At that time, 110 units were on line. Id. In the past two years the number has
. dropped to 104. Six units have been taken out of service, and a seventh, Oyster Creek, is
expected to close in 2000 after burning its last load of fuel. Id. Each of these units
"closed early," before the end of their planned production life. Id. Many were poor
‘ performers with inefficient production and/or safety or operational problems. Id. at 11-
12. Others were rated as good performers, but may have been vulnerable to competition
from alternate power, in a more competitive electric industry. Id. at 7, 11.

‘ Mr. Osterberg concludes that many of the other remaining units are likely to be

10 HRI's project may produce uranium that can fuel foreign nuclear units. Osterberg
Testimony at 6. Producing fuel for foreign units which will not generate power for domestic
users is not a public benefit. Nevertheless, "[d]Jemand for nuclear power has stalled in Western
Europe . . .a moratorium or slowdown in construction of nuclear units was in effect in thirteen
countries” at the end of 1993. Osterberg Testimony at 17-18. And, "[t]he few countries in which
nuclear expansion is occurring have market and political conditions that promise to dampen the
planned expansions," such as Russia and Ukraine, which are experiencing macro-economic
problems, and Japan and South Korea, which have canceled completion schedules due to the
Asian economic downturn. Osterberg Testimony at 18-19. Seven nuclear units in Canada were
recently taken out of service. Osterberg Testimony at 19.
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shutdown earlier than expected because they are also poor performers, or due to the
increasingly competitive utility environment. Id. at 20. His conclusion is supported by
the 1998 DOE Energy Information Administration ("EIA") report on Challenges of
Electric Power Industry Restructuring for Fuel Suppliers, the 1997 Interstate Natural Gas
Association of America Foundation report, the Public Citizen list of Nuclear Lemons, a
1998 Public Citizen report critiquing TVA and Biewald and White's 1998 study. Id. at
10-17. These studies project early shutdowns of nuclear units in varying terms of 12, 17,
19, 20, 24, 34, 42, 48 and even 90 U.S. nuclear units. Id., at 20. The EIA's yearly
projections for nuclear capacity have decreased projections for worldwide nuclear
capacity over the past five years. Id. at 6-7. Indeed, the EIA Case Reference report for
1998 predicts no growth in nuclear capacity world-wide between 1996 and 2000, a 0.1%
increase per year until 2010, after which demand will decrease sharply. Id.

The decline in nuclear capacity has resulted in a decline in uranium consumption.
Id. at 9-10. As the number of nuclear units decreases, the demand for uranium falls, and
so does the price of uranium. Since several nuclear units were shutdown since 1996,
uranium prices have fallen steadily. Id. at 16. Mr. Osterberg concludes that "the steady
decline in the viability of nuclear units and the consequent decline in uranium prices raise
profound questions about the economic viability of any new domestic uranium mine." Id.
at 16-17. The demand for nuclear power plant fuel will steadily decline over the

foreseeable future, which will drive down the price of uranium. Id. at 20.
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b. There are many sources contributing to the supply of
uranium, which has a negative effect on the price of
uranium.

There are many components of uranium supply that would be competing with,
and obviate the need for, the proposed project. Each of these factors will drive down
the price of uranium. Osterberg Testimony at 35-36.

i. Other producers of new uranium.

Five companies, bigger and better capitalized than HRI, operate eight mines that
account for two thirds of the production in the West. Id., at 21-22, 35. Canada and
Australia are producing large amounts of uranium. Id. These other producers will

make it difficult for HRI to compete.

ii. Military nuclear stocks have contributed to an
increase in secondary market supplies.

Several sources of military stocks have, or may be, released to the market.
Osterberg Testimony at 22-30, 35. First, the 1993 Agreement between the
Government of the United States and the Government of the Russian Federation
Concerning the Disposition of Highly Enriched Uranium from Nuclear Weapons
("Russian HEU Agreement") provides for the release of 500 metric tons of HEU (the
equivalent of 398 million pounds of natural mined uranium U308) to the U.S. over 20 |

years.!! Osterberg Testimony at 23-24. The Russian government holds an estimated

' HEU can be downblended with lower grade material to produce nuclear power plant
fuel. Osterberg at 23.
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700 more metric tons of HEU, so additional arrangements may result in the release of
more Russian HEU. Id. at 24. Second, the U.S. military has decided to release 174
metric tons of its own military stocks, 156 metric tons of which can be used as power
plant fuel. Osterberg Testimony at 27-28. TVA will take 38 metric tons, USEC will
take 63 metric tons, which displaces 36.9 million pounds of U308. Id. The remaining
55 metric tons of surplus remains a potential source of fuel. Id. at 28. The U.S. may
declare additional uranium to be surplus. The military has an estimated 575 metric
tons remaining in its possession. Id. Third, a mixture of plutonium and uranium,
recycled from spent power plant fuel, ("MOX") is being used to fuel foreign power
plants. Id. at 29. MOX reduces uranium requirements by an estimated 8% per year.
Id. This approach may eventually be used in the U.S. as well. Id., at 29-30, 35.

iii. Surplus releases on the market.

Utility companies, producers, brokers, enrichers and national governments are
expected to release their uranium inventories to the market as electric markets become
more competitive, and nuclear units are shut down. Osterberg Testimony at 30-33.
This represents an enormous amount of uranium. At the end of 1997, the inventories
held by utilities and uranium suppliers equaled 75.8 million pounds. Id. at 30. Mr.
Osterberg concludes that "the released uranium will act as a short-term supply source,
push down prices, and put extra pressure on uranium mining over the next few years."

Id. at 31. Secondly, USEC has obtained inventories the equivalent of 75 million pounds
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U308. Id. This inventory is much larger than the amount USEC requires for
enrichment operations (about 13 million pounds per year) that it is anticipated USEC
will put surplus supply on the market. Id. at 32. Thirdly, the DOE continues to hold
14.2 million pounds of uranium from Russian Feed (11,000 metric tons uranium)
pursuant to the Russian HEU Agreement. Id. at 32-33. This stock can be sold outside
the U.S., sold back to the Russians, and 3 millions pounds U308 worth can be sold in
the U.S. after 2002. Id. at 32. Lastly, there are several hundred metric tons of
enriched uranium in Kazakstan. While restrictions exist on sale in the U.S., 20 metric
tons was recently imported into the U.S., and Mr. Osterberg concludes that "this new
source of supply will find its way into the market in the next few years, causing more
pressure on the price of newly-mined uranium." Id. at 33.

iv. Technological advances that reduce the need for
natural uranium.

Technological advances have developed that allow increased efficiency and
creates a greater quantity of enriched uranium from the same amount of natural uranium
than in the past. Id. at 33. When USEC announced new enrichment methods that would
underfeed natural uranium in 1998, the industry biweekly NuclearFuel referred to the
development as the equivalent of a new 3.9 million pound/year uranium mine, which is
more production than maximum output at all three HRI sites. Id., at 34. Russia's
enrichment company has also made technological advances, and it was recently

announced that they have reduced their need for natural uranium by reprocessing

31



enrichment tails. Id. at 34-35.

c. The FEIS is based on overly optimistic price
Assumptions.

The FEIS, though issued in February, 1997, is based on 1995 price projection
data from the EIA, which fails to include nearly all of the supply and demand factors
described in sections a and b above. Osterberg Testimony at 37- 41. The projection
relied on by the FEIS estimates the price for 1999 to be $13.00 per pound. FEIS at
Table 5-2. The current spot market price is $10.50, $2.50 less than projected. The
projection was overly optimistic because it failed to take into account the Russian HEU
agreement,'? the decrease in demand caused by early closing of nuclear units, an
additional 55 metric tons of HEU declared surplus by the U.S., and an additional 26
rﬁetric tons that may be released, the use of military plutonium as part of MOX fuel, the
possibility additional military stocks of HEU and plutonium may be released, utility
inventories of uranium that are likely to be released on the market, the market's
underestimation of secondary sources of uranium, the DOE's holdings of Russian Feed,
uranium supplies available in Kazakstan and the improved efficiency in enrichment
technology. Osterberg at 38-39.

Consequently, uranium prices have generally remained below $11.00 since 1990,

and the short-term forecast is for prices to "worsen rather than improve". Osterberg

12 The EIA issued another price projection in 1997 which included the 1993 Russian
HEU agreement, but because it omitted the other factors listed above, it too was overly
optimistic. Osterberg Testimony at 37-38.
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Testimony at 40. The price predictions that optimistically predicted a rise in prices in
the late 1990s have proven false. Given market conditions, it would be unreasonable to
expect prices to improve to a level above HRI's production costs to make the project
viable. Id., at 40, 43.

d. The proposed project is unnecessary to provide a
sufficient supply of uranium.

Uranium from the proposed project will not provide any public benefit. As Mr.
Osterberg concludes, "There is so much ;:heap uranium available from so many sources
that there is no need for an additional source." Osterberg Testimony at 41. The other
mines in production, secondary supply, in domestic military and civilian inventories,
along with reduced demand and improved technology, "will dominate the market for
years to come." Id., at 41-42. Any additional sources of uranium will only sour the
market further. Id.

The problem with new uranium production is the same as with new enrichment
facilities - too much supply and too little demand. LES 1 concluded, "the current and
future worldwide supply o.f enrichment production capacity and the supply of enriched
uranium continue to exceed well into the future, worldwide demand requirements. "
LES 1, 44 NRC at 355-56. Similarly, the current and future supply of uranium exceeds
demand.

3. The Proposed Project Threatens Peace and Security.

The FEIS conflates DOE's statutory language "to encourage use of domestic
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uranium" into some kind of mandate to offset a perceived deficit in domestic uranium
production. FEIS at S-i. No such mandate exists. Rather, the need to maintain global
stability has eclipsed any need to produce additional uranium domestically. Indeed,
recent enactments reflect Congressional intent to encourage domestic sales of Russian
uranium processed from weapons, albeit in restricted though gradually increasing
amounts, and of Department of Energy stockpiles. 42 U.S.C. § 2297h-10. Obviously,
these provisions for imports and stockpile sales equate to Congressional acceptance of a
purported "deficit" in domestic production. The Licensing Board in LES 1 concluded
that the uranium market is an international market and hence there is no particular
benefit from domestic production. LES 1, 44 NRC at 361. It also found the notion that
domestic utilities would rather not deal with foreign producers implausible. Id. at 369.

Assuming that there is some benefit to increasing domestic supply, there is a
large inventory with USEC, utility companies, and DOE holding a substantial inventory
of Russian Feed. Osterberg Testimony at 42-43. Moreover, the purported deficit of 35
million pounds would be little affected by the assumed production of one million pounds
annually at each of the project sites. See FEIS at 5-1.

Importantly, the proposed action could jeopardize the Russian HEU agreement, a
fact which is not considered in the FEIS. Russia has a strong economic incentive to sell
its uranium to the U.S., but its continued participation in the HEU agreement is

threatened by declining uranium prices. Osterberg Testimony at 26-27, 42. Russia has
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already threatened to slow its deliveries because of the low price it is currently
receiving, and the U.S. government has actively sought to keep the deal together. Id.
Mr. Osterberg concludes, "The entry of additional competitors into the marketplace may
undermine the HEU Agreement and U.S. efforts to support it by further depressing
uranium prices." Id. at 27.
4. There is no public benefit in either propping up the domestic
uranium mining industry or in economic gain for HRI.

The Staff asserts that the U.S. Department of Energy ("DOE") statutory directive to
encourage use of domestic uranium means the proposed project will create a public benefit
by contributing to the viability of the industry. FEIS at 5-1. There is no explanation, let
alone a qualitative or quantitative analysis of this so-called benefit. As Dr. Sheehan
testifies, while the "viability of the industry may be of concern to DOE, support of a
private industry does not necessarily provide a public benefit. . .In fact, propping up a
domestic industry may involve costs to society, such as environmental degradation in the
United States that could be absorbed by foreign producers.” Sheehan Testimony at 8-9.

Moreover, licensing HRI's project cannot improve the condition of the domestic
industry. Dr. Sheehan states:

[TThe market is not capable of absorbing currently developed domestic

supply at current prices. This is evident from the substantial domestic

uranium mining capacity which is currently shut in. The Staff never

explains how adding substantially more high-cost supply at a time when

margins are low or negative assists the domestic production industry.
Licensing this mine will not offset a deficit in domestic production.
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‘ Sheehan Testimony at 9.
Section 5 mentions that HRI may incur private economic profits from the project.
FEIS at 5-1. It is unclear whether the Staff intends to assert that private economic gain is
part of the cost-benefit analysis for the NRC. To do so runs contrary to NEPA cost-benefit
principles. In any event, Dr. Sheehan and Mr. Osterberg agree that the operating costs of
the project will exceed revenues, in this depressed uranium market, precluding any profits
for HRI for the foreseeable future. Osterberg Testimony at 5, 43; Sheehan Testimony at

‘ 17-21.5

B. The FEIS Improperly Relies on Alleged Secondary Benefits to Justify
the Proposed Project.

The benefits mentioned in the first paragraph of section 5 are not described or

. explained in any detail, let alone quantified. As demonstrated in the previous section, each
benefit alleged is in fact, illusory. There is no need for additional uranium supply. All
that is left in the FEIS is its asserted secondary benefits of taxes, royalties and jobs. These

’ sécondary socioeconomic benefits alone cannot be used to outweigh environmental costs.

LES 2,47 NRC at 100. LES 2 overrules the line of appeals board cases that banned
consideration of socioeconomic benefits, but affirmed Vermont Yankee's holding that the
agency should not find secondary benefits alone outweigh environmental costs. Id. Since

there is no economic or technical need for HRI's proposal, the socioeconomic benefits

13 Production must begin at Church Rock, pursuant to license condition 10.28, where
average costs per pound are at least between $11.32 and $11.83. Osterberg Testimony at 43.
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listed in section 5 cannot serve to justify licensing the project. Moreover, the Staff bases
its conclusions about secondary benefits on many erroneous assumptions.

1. The Staff bases the cost-benefit analysis on erroneous
assumptions about price, costs, and production levels.

The FEIS makes unreasonable and erroneous assumptions about price, cost and
production levels as they relate to employment, taxes and royalties.

First, section 5 presumes an unreasonably high level of production, 2 million
pounds per year. FEIS at 5-3 - 5-4. Second, section 5 presumes a very unreasonable
uranium price of $15.70 per pound, based on the spot market price for October 21,
1996. FEIS at 5-2. Third, section 5 adopts HRI's unreasonable production costs
figures. FEIS at 5-3 - 5-4.

a. The FEIS presumes an unreasonable production level.

HRI has stated that the maximum production level for each of the three sites,
Unit 1, Crownpoint and Church Rock, is 1 million pounds per year. HRI Response to
RAI No.2, Exhibit C-2. Dr. Sheehan concludes that this level of production is
unreasonable. In fact, he concludes it is unlikely HRI can commence production at all.
Sheehan Testimony at 20-21. HRI faces substantial barriers to achieving profitable
production that would justify maximum production: start-up costs of over $13 million,
the fact that production costs will not yield a profit until after nearly six years of
production at Church Rock, and the projected decline in long-term market demand for

uranium. Id., at 17-21.
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The license requires HRI to begin mining at Church Rock, and complete a
production demonstration before moving on to the other sites. SUA 1508 License
Condition 10-28. But, HRI will need to spend over $13 million in site development,
over the course of 10 months, before it can produce a pound of uranium at Church
Rock. Sheehan Testimony at 17-18. Given the company's present financial crisis
(which Dr. Sheehan detailed in his testimony in support of ENDAUM and SRIC's brief
on financial assurance for decommissioning (January 11, 1999)), Dr. Sheehan concludes
that it is unlikely the company has funds for the initial capital expenditure, and "it is
difficult to imagine that this magnitude of funding is going to be forthcoming in the first
nine months of operation at Church Rock." Sheehan Testimony at 18. Indeed, the
company has stated that it is re-evaluating its plan to proceed with production, is
attempting to sell off the company or its assets, and reducing expenses in New Mexico
by 60 to 70%. Id., at 18-19, citing Uranium Resources Inc.'s Third Quarter 1998
Securities and Exchange Commission 10-Q report at 11, attached as Exhibit BB to
David Osterberg's testimony for ENDAUM's and SRIC's presentation on HRI's lack of
financial and technical qualifications (January 11, 1999).

b. The FEIS is based on an unreasonable price per pound
figure.

Section 5 bases its calculation of benefits on a price of $15.70 per pound, which
is based on the spot market price for October 21, 1996. FEIS, Table 5.2, at 5-2;

Sheehan Testimony at 13. This is the market price for a single day. It is much higher
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than the other figures presented in section 5, where the Staff discloses the DOE/EIA
spot market projection. This projection forecasts a price of $12.72 for 1996, $12.74 for
1997, $12.62 for 1998, and $13.00 for 1999. Id. $15.70 is three dollars higher than
the 1996 forecast. A price close to $15.70 per pound is not forecast until 2010. Id..
Even this forecast has proven overly optimistic for 1996, 1997, 1998, and 1999 to date.
See Osterberg Testimony at 37-41. The current spot market price, as of February 8,
1999, is $10.50 per pound. Sheehan Testimony at 13. The Staff's adoption of a $15.70 -
price term is unreasonable.
c. The FEIS is based on unreasonable production costs.

According to HRI's production cost figures, the current market prices are below
HRI's cost per pound at Church Rock, and production would be marginal at Crownpoint
and Unit 1. Sheehan Testimony at 20-21. HRI listed production cost figures in its
response to RAI No.92. According to its own information, the company will not recoup
its investment in project development, and earn a profit, until after the seventy-fifth
month of production. Id., at 19.' However, in all probability, HRI's production costs
are even higher than discloséd in RAI No. 92. HRI uses a restoration standard of four

pore volumes to calculate these cost per pound figures, while the Staff uses a nine pore

14 By dividing the cumulative costs by cumulative production, the cost per pound of
production will fall below $12 per pound after the 33™ month of production, below $11.50 in the
64™ month, and below $11.00 by the 75" month. Sheehan Testimony at 19. The price of
uranium on the spot market and unrestricted market has been below $11.00 per pound in recent
months. Id. at 20.
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volume standard in License Condition 9.5. Production costs are also likely to be higher
due to the fact that restoration typically take much longer than anticipated. See Staub
Testimony in support of ENDAUM and SRIC's January 11, 1999, groundWater
presentation at 20-22.

2. The Cost-Benefit Analysis Overstates Employment-related
Benefits.

The Staff's calculation of employment-related benefits ($2.4 million) is
unreasonable because it assumes, without justification, that 100 jobs will be filled by
local Navajos and the average wage will be $24,000 per year.

The figure of $24,000 is more than one third higher than the rates the company
is paying for similar positions in Texas. Sheehan Testimony at 22-24. This figure is
derived from HRI's Response to RAI No.8. Id. at 23. Section 5 does not explain the
basis for this one third difference. An agency must "exercise a degree of skepticism in

dealing with self-serving statements from a prime beneficiary of the project.”" Simmons

v. U.S. Army Corps of Engineers, 120 F.3d 664, 669 (7% Cir. 1997), citing Busey,

dissent, 938 F.2d at 209; Trinity Episcopal School Corporation v. Romney, 523 F.2d

88, 94 (2™ Cir. 1975). This figure is even more curious since HRI should be in a
position to offer low wages to local Navajos; unemployment is over 20% and the
median household income is half the national average, at less than $14,000. Sheehan
testimony at 23-24, 27. The adoption of this figure in the FEIS is unreasonable.

The claim that the project will produce 100 long-term jobs for the local economy
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is equally unrealistic, and if implemented, would violate the Navajo Nation Preference
in Employment Act. As described in the section above, the cost-benefit analysis makes
unrealistic assumptions about price, production costs and production level. It is unlikely
HRI can afford to develop its properties, or operate the properties at a profit. Dr.
Sheehan concludes, "Under such conditions, full scale production would be
uneconomic, and even if episodic production were currently feasible it would not
produce anywhere near the benefit stream claimed by the Staff." Sheehan Testimony at
26. Full-scale employment is therefore equally unlikely.

Moreover, it is unreasonable to conclude that HRI will employ local Navajos for
all 100 positions. The FEIS makes the unreasonable assumption that all of the 1.00 jobs
that "could" be filled by local residents "based on a review of job descriptions" (FEIS at
4-97) would in fact be given to local residents. Id. Table 5.4 at 5-5. The company is
faced with laying off its trained workers in Texas, and it would be reasonable for HRI
to transfer Texas employees to the proposed project, since they are already experienced
and trained, and are allegedly earning lower salaries. Sheehan Testimony at 24-26.

The FEIS' endorsement of a local hiring plan and the provisions in royalty leases
granting employment preference to allottees, endorses a violation of the Navajo
Preference in Employment Act ("NPEA") because it may favor less-qualified local
Navajo residents over better qualified Navajos from other areas. FEIS at 4-96.

Employers doing business within the jurisdiction of the Navajo Nation must "advertise
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and announce all job vacancies in at least one newspaper and radio station serving the
Navajo Nation. NPEA, 15 N.N.C. § 604(A)(6) (1995), a copy of the relevant pages of
the NPEA is attached as Exhibit D. Regardless of locale, NPEA requires that among
applicants "who are solely Navajo and meet the necessary qualifications, the Navajo
with the best qualifications shall be selected or retained.” 15 N.N.C. § 604(C)(3).
Given the high unemployment rate on the reservation, it is highly probable HRI's job
announcements will attract applicants from all over the reservation. Favoritism of local
residents in Crownpoint and Church Rock, or allottees, discriminates against other
qualified Navajo applicants, and thus, violates the NPEA."> 15 N.N.C.§ 604(A)(7).
Thus the touted local employment benefits are illusory. |
3. The Cost-Benefit Analysis Inflates Alleged Royalty Benefits.

The Staff alleges $1,099,000 will be derived from royalty payments to Navajo
allottees in the Unit 1 area. FEIS Table 5.4 at 5-5. There are several problems with
this assertion. First, royalty payments do not provide a public benefit and thus are
outside the scope of the cost-benefit analysis. The, Staff admits royalty income would be
concentrated among nine allottees and "would probably not have a widespread effect."
FEIS at 5-4. Second, the staff calculation is based on the unreasonable figure of
$15.70. Sheehan Testimony at 27-28. Third, royalties will only be generated from

production at Unit 1. To get to Unit 1, HRI must first commence production at Church

15 The transfer or employment of the Texas workforce is not necessarily in conflict with

the NPEA, since experienced ISL workers are arguably better qualified.
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Rock, and meet the licensing conditions, including a successful restoration
demonstration, that must be satisfied before mining at Unit 1. Under the current market
conditions, it is not economical for HRI to begin production at Church Rock. Sheehan
Testimony at 28. Dr. Sheehan concludes that the likely royalty benefit will total
$32,000 per year, which is the non-production rental value under the sample lease
provided by HRI, a relatively nominal amount. Id., at 27-29.

4. The Cost-Benefit Analysis Overstates the Alleged Tax Revenue
Benefits.

The FEIS represents that the proposed project will generate $942,000 in business
activity tax and $15,000 in construction tax for the Navajo Nation, and $484,000 in real
property tax and $55,000 in personal property tax for McKinley County. FEIS, Table
5.4. Each of these figures is calculated in error.

The Business Activity Tax is based on the unreasonable figures of 2 million
pounds a year production and a uranium price per pound of $15.70. Sheehan
Testimony at 30. In addition, there is a degree of uncertainty as to whether the Navajo
Nation has jurisdiction to levy the Business Activity Tax and the Construction Tax on
all of the mine sites. Id., at 31. The Staff admits, elsewhere in the FEIS, a dispute
currently exists between the tribe and HRI over jurisdiction at Church Rock. FEIS at
4-101, 103. However, in the cost-benefit section, the entire projection of Navajo
Nation taxes is listed.

Although tax benefit calculations are not shown, the calculations would likely

43



reflect additional significant errors, such as the failure to deduct payments under well
drilling contracts in calculating the projected Navajo business activities tax liability
pursuant to Navajo Nation Tax Commission Regulations §§ 1.415. See FEIS at 4-103.

State taxes are also miscalculated. With respect to personal property taxes, the
figure in section 5 apparently presumes HRI will make an investment of over $16
million in mining-related personal property. Sheehan Testimony at 31-33. Dr. Sheehan
concludes, that given HRI's financial crisis and market conditions, it is unreasonable to
presume such a large capital investment. Id., at 33. The real property tax assessment
is based on the inflated production level (2 million pounds) and uranium market price
($15.70). Id., at 32. This tax also appears to be miscalculated, using the full
yellowcake sales value, instead of 50 percent pursuant to NMSA 1978, § 7-26-4(I)
(1973), and by failing to deduct the nonproductive mineral property tax value from the
production-based tax value, pursuant to NMSA 1978, § 7-36-23(E). FEIS at 4-103;
Sheehan Testimony at 33.

Additionally, local residents do not enjoy the full benefit of New Mexico state
taxes. "Many of the roads around Crownpoint and Church Rock, including Navajo
Highway 49 between Pinedale and Smithlake and Navajo Highway 9 between
Crownpoint and U.S. Route 666 near Gallup, are maintained by the Navajo Nation or the

'BIA, not New Mexico. Law enforcement is provided by the Navajo Nation police, not

the state or county police forces." Bullard Testimony in support of ENDAUM's and
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SRIC's environmental justice presentation, at 42-43.
C. The FEIS Underestimates the Environmental Costs of the Project.
The cost-benefit analysis of NEPA is concerned primarily with environmental

costs affecting the public, not with private economic costs. NWF v. Marsh, 568 F.Supp.

at 1000 (key issue of transportation costs omitted from EIS). See Sierra Club v. Siegler,
695 F.2d 957 (analysis presented benefits but not costs).

1. The FEIS dismisses environmental costs as outside the scope of
its costs-benefit analysis. '

The FEIS appears to cut off its discussion of environmental costs by dismissing
the cost of environmental protection and restoration as a matter internal to HRI. See
Sheehan Testimony at 10. Page 5-1 of the FEIS describes HRI's costs as land, labor and
capital, the cost of meeting regulatory standards, including "environmental protection and
restoration.”" The Staff then appears to dismiss environmental costs, stating, "The
benefits and costs that are internal to HRI are not subject to government regulation and,
ﬁherefore, are not assessed in this FEIS. Id. Only economic costs to thé local community
are mentioned in the cost discussion in section 5: the cost of building infrastructure, the
cost of additional emergency response preparedness, and the financial cost of replacing
the Crownpoint water supply system. FEIS at 5-6 - 5-7.

The risks associated with environmental protection and restoration are of public
concern. The EIS must "consider and weigh" environmental impacts and the mitigation

alternatives available to reduce or avoid adverse environmental effects. 10 CFR 51.71(d).
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These issues cannot be deleted from the EIS because the applicant may be responsible for
some of the mitigation alternatives or has decommissioning responsibilities under 10
CFR § 40.36 and Criterion 8 of Appendix A to Part 40. The project's impacts and
proposed measures to protect and restore the environment must be discussed in the EIS.
As Dr. Sheehan points out, it is especially important to do so in this instance, since "this
firm is on shaky ground financially going into the project, and has minimal financial
capability to deal with any serious environmental problem." Sheehan Testimony at 11,

and citing Gulf States Utilities Co. (River Bend Station, Unit 1), LBP-95-10, 41 NRC

460, 473 (1995) ("a licensee in financially straightened circumstances would be under
more pressure to commit safety violations or take safety 'shortcuts' than one in good
financial shape").

2. The FEIS cost-benefit analysis omits significant environmental
costs which distort the assessment of the project's
environmental effects.

The cost-benefit analysis in section 5 completely omits an evaluation of
environmental costs. Even though the FEIS acknowledges elsewhere that the proposed
action will have significant environmental impacts, the cost to the environment from
those impacts is no where to be found in section 5. Thus, the costs are neither
qualitatively nor quantitatively discussed.

a. Environmental Costs of Groundwater Impacts.

The FEIS acknowledges that the proposed action "would make a significant
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contribution to cumulative impacts on groundwater" and could have "significant adverse
effects on groundwater quality . . . if an excursion occurs, or if . .water quality is not
restored.” FEIS at 4-113, 4-121. It further acknowledges that this risk is significant;
"Successful restoration of a production-scale ISL wellfield has not previously occurred.”
Id. Yet, the risks associated with excursions and restoration are not included the cost-
benefit analysis. On the contrary, contamination at Church Rock and Unit 1 is dismissed
because there are "no significant costs." FEIS at 5-6.'® Also, the FEIS acknowledges that
the project will consume potentially large amounts of water during restoration. FEIS at
4-59. But, the cost to the environment from groundwater consumption is another
environmental cost absent from section 5's tabulation of costs. Sheehan Testimony at 39-
40.

The risk of groundwater contamination should be identified and reflected in the
NEPA cost-benefit analysis. As demonstrated in the Intervenors' presentation on
groundwater, there is a substantial risk of groundwater contamination from horizontal and

vertical excursions and a substantial risk that restoration to primary, secondary, or even

!¢ In the cumulative impacts section, the FEIS presents figures that contradict the
assertion in section 5 that there are no significant costs. On page 4-122, the FEIS provides an
estimated volume of groundwater that would be chemically affected by the project (2671 acre
feet) and an estimate of water consumption of either 23,681 acre feet, 5922 acre feet or 54 acre
feet, depending on the method of restoration. FEIS at 4-122. Since the Staff chose to separate
out the cost-benefit section from the description of environmental effects these two sections
cannot be combined together again on review. They are contradictory and serve only to confuse
the public and decision makers. In any event, the contamination figure is unreasonably low,
based as it is on the unfounded assumption that no "lateral or vertical excursions would occur
during operations." Id.
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. some other relaxed, standard. See Sheehan Testimony at 35-39 for a description of risk
of injury to groundwater. HRI's ability to restore groundwater "is substantially in doubt"
considering the failure of the ISL industry to ever achieve restoration to baseline or
drinking water standards, and HRI's poor financial condition. Sheehan Testimony at 38-
39. In addition, the risk of contamination is high since excursions are likely during power
outages and stoppages in production.'” The risk of injury to groundwater is high, and the
value of the resource is of considerable value as well. The aquifers at risk are potable,

' and portions are serving public drinking water supplies. Sheehan Testimony at 36-37.
Mr. Wallace calculated the travel time for lixiviant to migrate from Unit 1 to the
closest municipal well under conservative conditions. Wallace Testimony in support of

‘ Intervenors' groundwater brief, at 42. He concluded that an excursion can reach the
water supply well within the projected lifetime of the mines. Id. Production at Unit 1
alone does not trigger the licensing requirement to move the Crownpoint public

‘ drinking water supply system so the threat of excursion from Unit 1 poses an extreme
health risk to those served by the Crownpoint water system.
Dr. Sheehan testifies that the cost to groundwater from contamination can be
described qualitatively and "quanitified fairly easily as well." Sheehan Testimony at 35.

For example, the Department of the Interior's natural resource damage regulations

I7 There is a serious risk of excursion during power outages, since the license only
requires HRI to maintain generator reserve power at the Crownpoint site, and not at Unit 1 or
Church Rock. A generator would maintain the wellfield bleed.
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provide procedures to quantify the injury to natural resources. 43 C.F.R. § 11.62(c).
Under these regulations, groundwater injury can be determined by assessing the extent of
the area exposed, and estimating costs of restoration, rehabilitation or replacement of the
resources. 43 C.F.R. §§ 11.25(c), 11.38(a) and 11.62(c); Sheehan Testimony at 37. One
way to quantify the cost of damage to this volume water would be to apply the value of
water rights in the area. Sheehan Testimony at 37.

Dr. Sheehan concludes that there are methods and data readily available, with
which to estimate the cost of groundwater impacts from the project. Sheehan Testimony
at 37-38. Mr. Wallace has calculated, for demonstration purposes, that given an
excursion plume, sized 100 feet wide and 200 feet thick, given the ore body
configuration, and monitor wells spaced 400 feet apart, the excursion could contaminate
1,100 acre feet of groundwater before detection. Wallace Testimony in Support of
cumulative impacts presentation; Sheehan Testimony at 37. He has also calculated that
during a dewatering of Section 17 to effect restoration, 15,000 acre feet of groundwater
would be consumed. Wallace Testimony in support of cumulative impacts presentation;
Sheehan Testimony at 38. The value of the impact can be based on this data. Id.

With respect to mining at Crownpoint, section 5 acknowledges the cost of
contamination and consumption, but states the cost will be nullified by the license
condition to move the wells. FEIS at 5-6. This approach fails to include the cost of

environmental damage (drinking/groundwater contamination), and does not discuss the
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viability of this mitigation plan. Sheehan Testimony at 40.
b. Environmental Costs of Land Use Impacts.

The FEIS acknowledges the project would have adverse impacts on land use: site
disturbance, disruption of livestock grazing, and relocation of residents. FEIS at 4-93, 4-
94. The costs of these impacts, though significant, are not included in the cost-benefit
analysis.

The proposed mitigation for the relocation of residents -- monetary compentation
-- is inadequate. FEIS at 4-118. Nearly all Church Rock residents who participated in
Dr. Bullard's land use survey, including the Kings living on Section 17, stated they have
lived in the area all their lives, and the land has been in their families for generations.
Bullard Testimony in support of environmental justice presentation at 20-21, 37.
Generally, this population is less mobile. "Because of deep cultural beliefs and pratices
that tie Navajo people to the place of their birth, as well as the high level of poverty in the
area, Church Rock and Crownpoint residents are unlikely to be willing or able to flee
from any contamination that may be caused by the Crownpoint Project." Id., at 36-38.

Moreover, the FEIS ignores the tremendous importance of livestock to local
subsistence and culture and the project's potential to contaminate land and water
necessary for raising livestock. The FEIS asserts that the "land affected has only a
very small value for grazing" and that the project would provide a very small benefit

by closing off overgrazed lands. Livestock is an important part of Navajo culture, and
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Larry King and Mitchell Capitan both testify in support of ENDAUM's and SRIC's
environmental justice brief that livestock stewardship is an integral part of Navajo
culture and they would not feel complete or free without livestock. See Exhibits 4 and
5 to environmental justice presentation. The FEIS does not consider the true value to
local residents of displaced land uses during the life of the project, or the risk that lands
would be permanently closed to grazing due to the project's contamination of land or
water.
c. Environmental Costs of Radioactive Air Emissions.
Bernd Franke has testified that ambient radiological emissions will exceed NRC
standards. Franke Testimony, Exhibit 2, at 12. The FEIS admits that the project will
have a minor contribution to cumulative impacts from ambient radioactivity. FEIS at 4-
124. But, the environmental cost of this radiation is mysteriously absent from the cost-
benefit analysis. Sheehan Testimony at 42-43. The FEIS ignores data from DEIS
indicating high levels of radiation at Church Rock, and misrepresents that radiation levels
are naturally occuring background sources. See Bullard Testimony at 28-29.
d. Environmental Costs of Liquid Waste Disposal.
Section 5 unlawfully fails to include the environmental cost associated with liquid
waste disposal. The FEIS admits elsewhere that there is risk of pond failure. FEIS at 4-
7, but this risk is not mentioned in the cost-benefit analysis. Other costs are missing,

including the risk of damage to cultural resources during pond construction, land
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disturbance, the loss of habitat, and health risks to wildlife from land application.
Sheehan Testimony at 41-42.
e. Environmental Costs of Cultural Resource Impacts.

Section 5 omits any mention of costs to cultural resources as a result of the
proposed action. In fact, the project will result in loss or dmage of cultural resources
because the identification and consultation attempts by the Staff to date have been
inadequate to fully identify cultural resources, HRI's activities risk adverse impacts on
such resources. Sheehan Testimony at 44. Given the richness of the area in cultural
resources, there is a risk of inadvertent damage or loss that should be included in section
5. Id.

f. Environmental Costs of Health Impacts.

There is an increased risk of health impacts to Church Rock residents, from the
project's ambient radioactivity, on top of existing high levels and increased
vulnerability of local Navajo population to additional exposures. See Bullard
Testimony at 32-34, Franke Testimony at Exhibit 2, 10-11. In addition, the 0.44 mg/1
uranium set by NRC is not protective of public health. Abitz Testimony in support of
groundwater brief at 49-51; Testimony of Doug Brugge in support of ENDAUM and
SRIC's environmental justice brief. The measure, 0.44 mg/l, is 175 times higher than

the concentration of uranium present now in the Crownpoint drinking water wells.

Bullard Testimony at 35. This extremely lax standard poses an immediate health risk
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that is ignored in section 5.

Clearly, the local community at Church Rock is at risk due to the effects of
previous mining, and the suceptibility of the population which is more vulnerable still
due to its socioeconomic status and health problems, and former underground uranium
workers in the area. Benally Testimony in support of environmental justice
presentation at 44. Dr. Bullard testifies that the FEIS should have examined whether,
given existing health conditions in Church Rock and Crownpoint, the residents are at a
greater risk of contamination from degraded groundwater. Bullard.Testimony at 35.
Recognizing that present health conditions in the Church Rock area "represents an
urgent public health problem that the NRC Staff all but ignored in the FEIS." Benally
Testimony at 44. Dr. Benally concludes that the project "will present an undue risk to
the health and safety of the local Navajo communities, especially in the northern part of
Church Rock Chapter." Id., at 45.

3. The costs listed in Section 5 are unreasonably undervalued.

With respect to the three costs mentioned in section 5, the FEIS fails to either
quantify them or evaluate them qualitatively. The costs of building additional
infrastructure is dismissed as insignificant. FEIS, Table 5.2 at 5-6. The cost of
additional fire and emergency related response training and health care facility is
dismissed because HRI would pay for the costs. Id. Table 5.2 identifies the risk of

contaminating and/or degrading the public water supply in Crownpoint, and finds that

53



HRI will pay for replacement wells and distribution, and a"dditional annual costs of
operation and maintenance." Id. This section ignores environmental costs and fails to
quantify or otherwise address the significance of each of these costs, such as the cost of
additional health care needs, and operating a replacement water system after HRI
terminates its operations.

D. The FEIS Does Not Perform an Ultimate Cost-Benefit Analysis
Among Alternatives.

NRC regulations require that an EIS must contain an "analysis which considers
and balances the environmental and other effects of the proposed action and the
alternatives available for reducing or avoiding adverse environmental and other
effects.” 10 C.F.R. § 51.71(d). CEQ regulations also require an EIS to present the
discussion of alternatives "in comparative form, thus sharply defining issues and
providing a clear basis for choice among options by the decisionmaker and the public."
40 C.F.R. § 1502.14. NRC regulations also require ERs to include a "sufficiently
complete” discussion of alternatives to aid the Commission in the alternatives analysis
required by NEPA, and to present the alternatives in comparative form to the extent
practicable. 10 C.F.R. § 51.45(b)(3).

The FEIS does not comply with these requirements. In Chapter 5, the FEIS
lists costs and benefits of the proposed project, but it fails to make a comparison of the
costs against the benefits or to come to any conclusion about whether the benefits of the

proposed project outweigh or justify its environmental risks and harms. It also utterly
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fails to make any analysis of the comparative costs and benefits of the various
alternatives considered elsewhere in the FEIS. Sheehan Testimony at 32, 51. Dr.
Sheehan concludes:

The Staff's cost-benefit analysis exaggerates benefits, includes almost

none of the relevant costs and risks, quanitifies no costs at all, and makes

no analysis comparing alternative ways to mitigate the relevant costs.

Section 5 makes no ultimate comparison of alternatives.

Sheehan Testimony at 51.
The cost-benefit analysis is hopelessly biased in favor of HRI, and distorts the analysis to
the point where it serves no purpose as a decisionmaking tool. The license should be
rejected and the FEIS remanded to the Staff.

E. HRI's Environmental Reports do not Calculate the Costs and Benefits

of the Project.

The ERs do not contain a cost-benefit analysis. After the DEIS was issued, the
Staff asked HRI to submit cost-benefit information in RAI No. 92. HRI’s response to
RAI No. 92 only sets forth the various costs of production according to the different FEIS
alternatives. The Response to RAI No. 92 is not included in the FEIS, and it is not a cost-
benefit analysis of public benefits and environmental costs. Further, the ERs are
themselves broken into three parts and do not provide a comprehensive analysis of the
project. The Crownpoint ER does not even attempt to discuss environmental impacts

from the project. For example, the alternatives analysis in the Environmental

Assessment for Unit 1 consists of nine sentences asserting that ISL mining is a superior
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alternative to open pit mining and underground mining, without any supporting
quantitative analysis comparing costs and benefits. Unit 1 EA at 8-1. Thus, there is
no "clear basis for choice among options." 40 C.F.R. § 1502.14. The ERs should be
rejected and HRI's application deemed inadequate to justify licensing until HRI
develops an adequate ER.
IV. THE FEIS AND THE ERS INADEQUATELY EVALUATE THE ACTION
ALTERNATIVES AND NO ACTION ALTERNATIVE.

An agency must consider all reasonable alternatives in depth in the EIS. 40
C.F.R. 1502.14; Simmons, 120 F.3d at 666 (holding that Corps failed to examine full
range of alternatives and vitiated the EIS). "No decision is more important than
delimiting what these 'reasonable alternatives' are." Simmons, 120 F.3d at 666. The
CEQ reminds us that the alternatives analysis is the heart of the environmental impact
statement. 40 C.F.R. § 1502.14; DuBois v. United States Department of Agriculture,
102 F.3d 1273, 1286 (1* Cir. 1996), cert. den. 117 S.Ct. 2510 (1997). The DEIS and
FEIS are handicapped by inadequate statement of purpose, and therefore neglect to
examine other reasonable alternatives. The FEIS also fails to explain why alternatives are
rejected and performs an inadequate evaluation of the no-action alternative.

A. The FEIS Contains an Inadequate Range of Alternatives.

In order to properly identify alternatives, an agency must first define the project's

purpose. Id.; Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195-196
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(D.C.Cir. 1991), cert. den. 502 U.S. 994 (1991). As the Simmons case points out:

One obvious way for an agency to slip past the strictures of NEPA is to

contrive a purpose so slender as to define competing "reasonable

alternatives" out of consideration (and even out of existence). The federal

courts cannot condone an agency's frustration of Congressional will. If the

agency constricts the definition of the project's purpose and thereby

excludes what truly are reasonable alternatives, the EIS cannot fulfill its

role. Nor can the Agency satisfy the Act.
Simmons, 120 F.3d at 666. As discussed in Section II.A. above, the statement of purpose
and need in the DEIS and the FEIS is useless for the purposes of NEPA, describing an
artificial "need to license." Understandably, given that beginning, the alternatives
considered in the FEIS also frustrate the purposes of NEPA. Alternative 1 (proposed
action) and Alternative 3 (NRC Staff recommended action) are the same alternative.
Alternative 3 is the same as Alternative 1, but with conditions that render it legal - within
the bounds of the Atomic Energy Act. FEIS at 2-1. That leaves Alternative 4 - no action
and Alternative 2. Alternative 2 really is not any sort of specific proposal. It claims to be
a modified alternative of the HRI proposal "but at alternative sites and/or using
alternative liquid waste disposal methods". Id. The exact configuration of this phantom
alternative is never disclosed. The description of this alternative is never consistent. The
confusion encapsulated in this "alternative" is apparent in the alternative description on
page 2-28 of the FEIS, stating Alternative 2 "could consist of alternatives to the proposed

project in three primary areas: sites for ISL mining, sites for yellowcake drying and

packaging, and liquid waste disposal methods." Alternative 2 is clearly an attempt to
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evade the action-forcing provisions of NEPA, by throwing together a jumble of variations -
in HRI's development which are impossible to sort into anything coherent.
An agency, however, must consider alternatives to the "'general goal of the

action™ and not just consider the alternatives by which a particular applicant can reach its
goals. Simmons, 120 F.3d at 669, citing Van Abbema v. Fornell, 807 F.2d 633, 638-639
(7* Cir. 1986).

A reasonable statement of purpose for HRI's project however, is to provide fuel
for production of electricity by nuclear power plants. Osterberg Testimony at 44.
From this point, it is apparent there are reasonable alternatives to HRI's project.
Blending down HEU is a reasonable alternative. Dr. Makhijani testifies as to the
comparative impacts of newly mined uranium and blended down HEU. Makhijani
Testimony at 2. He concludes that blending down HEU for use as reactor fuel has
fewer environmental effects, because it recycles depleted uranium. Id. at 8; Osterberg
Testimony at 44. The most notable reductions in environmental risk by using blended
down HEU are: 1) the reduction of risk from HEU storage, 2) the reduction of risk
from storage of depleted UF6, 3) the reduction of risk from mining new uranium
because less new urainum is used, and 4) blending down HEU with DU as blendstock
would not produce radon emissions and uranium emissions are lower than with natural

uranium production. Makhijani Testimony at 8. In addition, the use of blending down

HEU has the secondary effect of promoting global security. New uranium mining will
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depress market prices, reducing the incentive for Russia to convert its HEU into fuel.
Id. at 9; Osterberg Testimony at 44. The longer Russia keeps HEU in its possession,
the greater the likelihood the material may wind up on the nuclear black market, which
is exactly what the Russian HEU agreement.seeks to avoid. Id.

This alternative is entirely reasonable because there is sufficient surplus HEU in
the U.S. to replace the planned production from HRI's proposal. Id. at 8-9.

B. The FEIS Fails to Explain Why Alternatives to the Recommended
Alternative are Rejected.

In Simmons, the Corps was asked to issue a Section 404 permit under the Clean
Water Act to allow a dam and resevoir to supply water to two users from the resulting
lake. The Court tﬁrew out the EIS because the Corps did not consider other
alternatives to supply the two users, "At no time has the Corps studied whether this

single-source idea is the best one-- or even a good one." Simmons, 120 F.3d at 666-

667, 669. Likewise, the NRC does not provide a reason why HRI's mines are the best
idea , or even a good idea for producing reactor fuel. At no point does the FEIS
explain why alternatives besides the recommended action are not preferable. The
Summary and Conclusions section does not do so. The cost-benefit section only
discusses the recommended alternative. Thus, the FEIS fails to properly conduct an

analysis to any reasonable degree.
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C. The FEIS and the ERs Fail to Address the No Action Alternative.

The FEIS fails to explain the environmental benefits of the no-action alternative.
The No Action Alternative will provide a substantial benefit by avoiding the
environmental impacts of ISL mining. LES 1, 44 NRC at 372. It is evident from the
testimony of Dr. Makhijani and Mr. Osterberg that the no-action alternative best serves
federal goals in encouraging the blending down of weapons grade materials in the
former Soviet Union. The two ERs that discuss alternatives at all, Unit 1 and Church
Rock 2, neglect to mention the no-action alternative.

V. THE NRC STAFF VIOLATED NEPA BY FAILING TO SUPPLEMENT
THE DEIS AND FEIS AND RECIRCULATE THEM FOR PUBLIC
COMMENT.

One of the fundamental purposes of an EIS is to foster “informed
decisionmaking and informed public participation.” LES 2, 47 NRC at 88. An EIS
must be circulated for comment by the public and other affected agencies, in order to
assure that relevant environmental information will “be made available to the larger
audience that may also play a role in both the decisionmaking process and the

implementation” of a proposed decision. Methow Valley, 490 U.S. at 349. The

“broad dissemination of information mandated by NEPA permits the public and other

government agencies to react to the effects of a proposed action at a meaningful time.”

Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 371 (1989).
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The requirement to publish and disseminate NEPA-mandated information
survives the initial publication of a DEIS or FEIS. Even after a proposed action has
been initially approved, a federal agency may not put on “blinders” to action’s impacts.

Marsh, 490 U.S. at 371. Thus, the CEQ requires the preparation of a supplemental

EIS where there “are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts.” Marsh,
490 U.S. at 372, citing 40 C.F.R. § 1509(c).

Consistent with the CEQ's regulations governing supplementation, NRC
regulations require that a supplement to a DEIS or and FEIS shall be prepared if:

(D) There are substantial changes in the proposed action that are
relevant to environmental concerns; or

2) There are significant new circumstances or information relevant

to environmental concerns and bearing on the proposed action or its

impacts.
10 C.F.R. 8§ 51.72(a) and 51.92(a). In addition to those situations in which an
supplemental DEIS or FEIS is mandétory, the regulations give the NRC staff the
discretion to prepare a supplemental DEIS when, in its opinion, preparation of a
supplement will further the purposes of NEPA." 10 C.F.R. §§ 51.72(b); 51.92(b).
The regulations further require. that the supplemental DEIS or FEIS be circulated for
public comment. 10 C.F.R. §§ 51.73; 51.92(d).

The standard for interpreting the supplementation requirement is a "rule of

reason." Marsh, 490 U.S. at 373. Application of the rule of reason "turns on the
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value of the new information to the still pending decisionmaking process." Id., at 374.
"If there remains 'major federal actio[n]' to occur, and if the new information is
sufficient to show that the remaining action will 'affect the quality of the human
environment' in a significant manner or to a significant extent not already considered, a
supplemental EIS must be prepared.” Id., citing 42 U.S.C. § 4332(2(C). Because
NEPA's procedural and informational aspects are so important, "if the agency fails to
properly circulate the required issues for review by interested parties, then the EIS is
insufficient even if the agency's actual decision was informed and well-reasoned. "
DuBois, 102 F.3d at 1287.

Here, the NRC erroneously failed to supplement either the DEIS or the FEIS in
several significant respects. '

A. Performance-Based Licensing Requires Supplementation.

No mention is made, either in the DEIS or the FEIS, of the fact that the HRI

license is to be a performance-based license. It appears that this is because the decision

8 ENDAUM and SRIC note that they first raised the supplementation issue in 1996,
asking the NRC Staff to issue a Supplemental DEIS to reflect substantial new information
received from HRI in response to the Staff's Requests for Additional Information (“RAIs”).
ENDAUM and SRIC also asked the Staff to address the significant deficiencies in the DEIS
raised by members of ENDAUM and others who commented on the DEIS. Letter from Susan
G. Jordan, NMELC, to Shirley Ann Jackson and Joseph J. Holonich, NRC (December 6,
1996). Exhibit E. The NRC denied this request on the grounds that the information
contained in HRI's responses to the RAIs “does not alter the proposed action or present
significant new circumstances or information concerning that action or its impacts.” Letter
from Carl J. Paperiello, NRC to Susan G. Jordan, NMELC at 1 (December 24, 1996).
Exhibit F.
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to apply performance-based licensing was made sometime after the DEIS and FEIS
were issued: the first mention by the NRC Staff of performance-based licensing is in
the Safety Evaluation Report, which was issued on December 5, 1997, ten months after
the FEIS was issued.

The application of performance-based licensing to the Crownpoint Project
constitutes a substantial change in the proposed licensing action, such that the DEIS
and FEIS must be revised and reissued for public comment. As discussed in
ENDAUM’s and SRIC’s Brief in Opposition to HRI’s Application for a Materials
License With Respect to Performance Based Licensing Issues (December 7, 1998), the
PBL licensing scheme violates both the Atomic Energy Act and the National
Environmental Policy Act. The fact that this licensing scheme violates federal safety
and environmental protection statutes should have been disclosed, as required by 10
C.F.R. § 51.71(d) (“Due consideration must be given to compliance with
environmental quality standards and requirements that have been imposed by Federal,
State, regional, and local agencies having responsibility for environmental protection.”)

Even if the PBL scheme is found to be consistent with the Atomic Energy Act
and NEPA, it should nevertheless be discussed in a supplemental DEIS or FEIS
because it substantially diminishes the degfee of safety and environmental protection
offered by a typical Part 40 license. Ordinarily, the NRC Staff must review and

approve all proposed changes to a license operation before the change can be allowed.
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Under the PBL scheme in HRI’s license, HRI is allowed to unilaterally alter safety and
environmental provisions in its license, without providing prior notice to the NRC or
the public or obtaining the NRC’s prior authorization. Although the HRI license
prohibits HRI from making such changes without first obtaining a license amendment if
the changes would materially affect safety or degrade the environment, HRI alone may
make that determination. The only Staff review provided by the license is a post hoc
review of a summary provided by HRI at the end of the year. As a result, there is a
substantially heightened risk that HRI will make changes to its operation that
significantly and adversely affect human health or the environment, which otherwise
would be caught and prevented by the usual review system of the NRC Staff and the
public hearing process.

B.  The Action Alternatives Change from the DEIS to the FEIS and
therefore Supplementation is Required.

By requiring that an EIS contain a discussion of alternatives, NEPA seeks to
“ensure that each agency decision maker has before him and takes into proper account
all possible approaches to a particular project (including total abandonment of the
project) which would alter the environmental impact and the cost-benefit balance.”

Calvert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109, 1114 (D.C. Cir.

1971). "[A]n additional alternative that has not been disseminated previously in a
draft EIS may be adopted in a final EIS, without further public comment, only if it is

'qualitatively within the spectrum of alternatives that were discussed’ in the prior draft;
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otherwise a supplemental draft is needed." DuBois v. United States Department of

Agriculture, 102 F.3d 1273, 1292 (1* Cir. 1996). In this case, the FEIS presents a set
of alternatives that are quite different than the alternatives presented in the DEIS. The
public has never had the opportunity to comment on the alternative proposed by the
NRC for mitigating the significant environmental impacts of the Crownpoint Project.
Accordingly, as required by NRC and CEQ regulations and case law interpreting
NEPA, the alternatives presented in the FEIS must be circulated for public comment.

The 1994 DEIS proposes four alternatives for the Crownpoint Project. DEIS at
2-1. The first alternative consists of mining and surface processing facilities at Church
Rock, Crownpoint, and Unit 1. No regulatory restrictions whatsoever are described.
The second alternative, favored by the NRC Staff, consists of the same measures as
Alternative 1, with the addition of standard regulatory controls, such as the
requirement that the licensee conform to the terms of the license and comply with the
National Historic Preservation Act, and that the licensee make various demonstrations
of compliance with NRC regulations. The third alternative in the DEIS consists of
conventional underground shaft mining. Id. at 2-24 - 2-25. The fourth alternative is
no action. Id. at 2-2.

In the FEIS, only the first and fourth alternatives are substantially the same as
the alternatives proposed in the DEIS. The second alternative described in the FEIS is

completely new. It proposes various arrays of alternative mining sites, alternative
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sites for yellowcake drying and packaging, and alternative liquid waste disposal
methods. Id. at 2-31. None of these options was presented for consideration in the
DEIS. The public therefore had no opportunity to comment on what combination of
mining and milling sites or liquid waste disposal alternatives would be most protective
of the environment. Even if a new alternative is a variation on a previous alternative,
it must be circulated for comment if | it is not within the range of a previously

considered alternative, but reduced in scale for every relevant particular. DuBois, 102

F.3d at 1292-1293. Moreover, the new alternative must also be recirculated, "even if
some of the environmental problems present in the prior alternatives have been
eliminated.” Id. at 1293.

Alternative 3 of the FEIS has some similarities to the DEIS’s Alternative 2, but
key aspects are completely different. Like the DEIS’s Alternative 2, the FEIS’s
Alternative 3 constitufes a regulated version of Alternative 1, which is favored by the
NRC Staff and contains various standard measures for controlling effluents and
demonstrating compliance with NRC regulatory requirements. However, Alternative 3
is different in that it proposes certain very specific measures that are purported to
reduce the adverse environmental impacts of the proposed project, which were outside
the spectrum of the DEIS alternatives. For instance, it proposes to require that HRI
replace the town of Crownpoint’s drinking water wells before injecting lixiviant at

Crownpoint. See Appendix B at 2. It also proposes that surety bonding for the initial
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well fields should be based on nine pore volume estimates unless the applicant
demonstrates that some other pore volume is appropriate. Id. The FEIS also proposes
to require various demonstration projects to show the integrity of aquifers to inhibit
lixiviant excursion, but does not require these demonstration projects to be completed
prior to licensing. Appendix B also contains a significant number of specific
“recommendations” (as opposed to proposed requirements) for mitigating environmental
impacts, including various communication procedures with the Navajo Nation.

None of these proposed requirements or recommendations was included in the
DEIS, and therefore none was circulated for public comment. The public never had
the opportunity to comment, for example, regarding whether water quality equivalent
to Crownpoint quality could be obtained from relocated Crownpoint drinking water
wells; whether 0.44 mg/l is a safe or acceptable standard for drinking water at the new
wells; whether a surety based on 9 pore volumes is sufficient to guarantee the adequate
cleanup of the aquifer for the initial well fields; or whether the pre-operational
demonstration. projects required by the FEIS would be sufficient substitutes for more
comprehensive pre-licensing characterization of the local hydrogeology. These issues
are all fundamentally important to the evaluation of the impacts, costs, and benefits of
the Crownpoint Project and its alternatives.

The introduction into the FEIS of alternative sites and liquid waste disposal

options, as well as Appendix B’s array of elements favored by the NRC Staff for
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mitigating the acknowledged adverse impacts of the Crownpoint Project, constitutes
substantial changes in the proposal for licensing of the Crownpoint Project. By failing
to publish these changes for public comment, the Staff violated 10 C.F.R. §§ 50.72(a)
and 50.92(a), and unlawfully subverted NEPA’s purpose of “‘augmenting an informed

M

decisionmaking process’” by facilitating “‘widespread discussion and consideration of
the environmental risks and remedies associated with the pending project.”” LaFlamme
v. FERC, 852 F.2d 389, 398 (9" Cir. 1988), quoting Warm Springs Dam Task Force
v. Gribble, 621 F.2d 1017, 1021 (9" Cir. 1980) (per curiam).

The Staff’s error is all the more egregious when one considers that of the four
alternatives proposed in the DEIS, two did not amount to real or reasonable
alternatives. The first alternative — allowing HRI to conduct its mining and milling
operation without any regulation at all — is simply not an option. The NRC is required
by the Atomic Energy Act and its regulations to control the safety of any ISL mine and
mill. The third option — underground mining — is acknowledged to be unrealistic in
the FEIS, because the ore bodies are too deep for economical extraction of the
uranium. Id. at 2-1. This leaves two alternatives.in the DEIS: Alternative 2, HRI’s
proposed mining project under standard regulatory controls by the NRC; and |
Alternative 4, the no action alternative. This is hardly the array of alternatives

contemplated by NEPA. The result is that the NRC never proposed a meaningful set

of alternatives to the Crownpoint Project for interested members of the public to
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consider and respond to. Not until the FEIS was issued, and the public comment
period was long closed, did the NRC reveal any real action alternatives to the proposed
project, or give any detailed consideration to mitigation measures. To allow the
project to go forward without public comment on these substantial changes to the
proposal, simply because the FEIS had issued, would make a mockery of the process

for commenting on a DEIS and amount to putting on the “blinders” disapproved by the

supreme Court in Marsh. Accordingly, the Licensing Board should remand the FEIS
to the Staff for recirculation to the public for comment.

C. The Sequence of Mining at Church Rock has been Switched between
Sections 8 and 17, Warranting Supplementation.

The FEIS should also be revised and recirculated for public comment because
the NRC Staff has permitted a substantial change to the sequence of mining at Church
Rock, which threatens the quality of the groundwater and HRI’s ability to restore it
after mining.

The Church Rock site is located on two sections, 8 and 17. Section 8 lies
directly to the north of Section 17. Section 17 is the site of a former underground
mine. FEIS at 4-54. Strata in the Church Rock area display a northward dip of
approximately 3 degrees. DEIS at 3-9. The potentiometric surface slopes north-
northeast. Id. at 3-12.

The DEIS assumes that HRI will conduct mining operations at Church Rock

beginning in Section 17, and progressing to Section 8. See Figure 2.1. The DEIS
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reports uncritically regarding aquifer modelling by HRI that predicts HRI will be able

to control lixiviant and degraded groundwater migration, based in part on this

assumption. According to the DEIS:

The applicant provided independent aquifer modelling results (HRI, 1993c),
prepared by Geraghty and Miller, Inc. The purpose of the modelling was to
predict the amounts of aquifer drawdown, illustrate changes in the
potentiometric surface of the Westwater aquifer, and demonstrate that the
project could be conducted while controlling lixiviant and degraded
groundwater migration. The model was run using local data on the hydraulic
characteristics of the Westwater sandstone determined from earlier pump tests.

DEIS at 4-2 (emphasis added). With respect to the Church Rock site, the DEIS asserts

that:

The model used HRI’s projected operational data that provided an approximate
8-year production and restoration schedule proceeding northward along the ore
trend in a sequence of five mine units that would progress down-dip in the ore
zone. The r