UNITED STATESOF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matters of

All Operating Boiling Water Reactor Licensees Docket No. EA-12-050

With Mark | and Mark 1l Containments; Order ASLBP No. 12-918-01-EA-BDO1
Modifying Licenses with Regard to Reliahle
Hardened Containment Vents (Effective
Immediately)

All Power Reactor Licensees and Holders| of

Construction Permits in Active or Deferred Docket No. EA-12-051

Status: Order Modifying Licenses with Regard ASLBP No. 12-918-01-EA-BD0O1
to Reliable Spent Fuel Pool Instrumentation
(Effective Immediately)

ENTERGY’'S COMMENTS ON NRC STAFF RESPONSE TO THE
BOARD ORDER REGARDING PETITIONS UNDER 10 C.F.R. Q6

Pursuant to the Board’s June 19, 2012 Memoranduch @rier; Entergy Nuclear
Operating Company and Entergy Nuclear Operations, (collectively “Entergy”) hereby
submits these comments on the U.S. Nuclear Regul&ommission (“NRC”) Staff's June 15,
2012 submission regarding the instances since dad0@a5 when substantive relief was granted
pursuant to 10 C.F.R. § 2.206.

Entergy has reviewed the Staff's submission andebes$ that the Staff prepared a
detailed, good faith response to the Board’s Mag03,2 Ordef. Sections 2.206 of the NRC’s
regulations allow any person to file a petition uesting that the Commission: (1) modify a
license, (2) suspend a license, (3) revoke a leemis(4) take other action as may be appropriate

with respect to a licenseeSee 10 C.F.R. § 2.206. Because § 2.206 petitiongegaests for

! Licensing Board Memorandum and Order (establghinly 3, 2012 as the deadline for responsive

comments) at p. 3 (June 19, 2012) (unpublished).
2 Licensing Board Memorandum and Order (Schedulirg Argument) (May 9, 2012).
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enforcement action against a licensee, instancesesthe Commission would find the need to
modify, suspend, or revoke a license in responseith a petition should be rare. Indeed, if the
NRC regularly found the need to take such actionsyould be evidence of a significant
breakdown in the Commission’s regulatory process.

However, the Commission’s remedial power under i8ecR.206 is not limited to
modifying, suspending, or revoking a license. tdidon to those remedies, Section 2.206
contemplates that the Commission may take othevraas appropriate in response to a petition.
As should be expected, this “other” category is st commonly granted category of relief.
This fact in no way indicates that the Section 8.2@tition process is not meaningful. The
Staff's June 15, 2012 submission, in particular t&&mmary of Relief” column on the
Attachment, confirms that the Commission carefaliyisiders each 2.206 petition and grants a
wide variety of relief as appropriate to particubaction 2.206 requests.

The Staff's submission also confirms that the 2.2fi6cess offers the public a
meaningful opportunity to raise safety and otharceons to the Commission. As shown in the
Staff's submission, the Commission has granted & 2éitions in whole or in part on 142
occasions. Although there can be good faith difiees of views as to where the line is drawn
between procedural and substantive relief, thef’Stafibmission identifies in its “Summary of
Relief” numerous instances that clearly seem tioofalthe substantive side of such line. By way
of example, the NRC Staff's submission included fo#owing instances of where the
Commission granted substantive relief:

» Fire Protection: In 2006, the NRC granted a § 2.206 petitionek relief of its

request for issuance of a generic letter to allearcpower reactor licensees in



order to collect information on the condition afdhsees’ fire protection systems
and their compliance with applicable fire proteantiegulations.

» Possession of Depleted Uranium: Based on an individual's § 2.206 petition, the

NRC conducted an investigation into whether the. Bugny possessed licensable
guantities of depleted uranium at various Army afiations without an NRC
license! The NRC granted the petitioner’s request in egrystantive respect
(i.e, for the agency to initiate an investigation antbecement proceeding).

 Steam Safety Relief Valves: In 2011, the NRC granted in part a petitioner’s

request for the agency to perform an investigaind inspection of a licensee’s
safety-related systemis. In particular, the agency focused its inspectaom
investigation on the steam safety relief valvesRYS”) because the petitioner's
concerns associated with the operability of the SRMe to leakage issues) met
the NRC'’s criteria for review.

» Operation Beyond Design Parameters: In 2000, a 8§ 2.206 petitioner asked the

NRC to issue a demand for information to determitesther a licensee was
operating beyond its design and licensing basesusecthe material condition of

the piping, tanks, and other components of theidicgnd gaseous radwaste

3 DD-06-01, Carolina Power & Light Co., Consteltati Energy, Duke Power & Light Co., & Entergy
Nuclear Operations, Inc. (Shearon Harris, H.B. Rebin, McGuire, Catawba, Ginna, James A. FitzPattiudtian
Point, Vermont Yankee, Waterford, Arkansas) (ML08G311), Petitioner, Paul Gunter (Nuclear Informatand
Resource Service, Citizens Awareness Network, mmdfmint Safe Energy Coalition, North Carolina Waste
Awareness and Reduction Network, Alliance for Affable Energy, and Blue Ridge Environmental Defense
League) (petition filed May 12, 2005).

4 DD-11-05, U.S. Army-Installation Management Comuha(ML112720286), Petitioner, Isaac Harp

(Petition filed Mar. 4, 2010).

° DD-11-06, Entergy Nuclear Vermont Yankee, LLC &t&rgy Nuclear Operations, Inc. (Vermont Yankee

Nuclear Power Station) (ML112240960), Petitiondrpmas Saporito (petition filed Jan. 14, 2011).
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system were not being properly inspected or maistifi The petitioner asked

the NRC to ask questions of the licensee via a ddnfar information, and based
on the licensee’s response, to take action ag#ieslicensee if the information

supplied by the licensee indicated that the fgciias operating beyond its design
or licensing bases. Within two months of receiving petition, the NRC granted
the petition in its entirety by issuing the demdodinformation requested by the
petitioner. Based upon the licensee’s response,NRC concluded that the

licensee was not violating its license.

These few examples drawn from the Staff's comprsiverlist show that, where § 2.206
petitioners have raised legitimate safety issues,NRC has investigated the claims and taken
further action when appropriate. These examplEsigawith the remainder of the petitions
identified in the Staff's submission, are also asteit with the text of § 2.206 and the intent of
the NRC’s predecessor agency when it promulgatedséction in 1974. Nothing in 8 2.206
requires the NRC to grant the relief requested aghepetitioner. Rather, as noted in the
statement of considerations adopting the ruleNR€ retains discretion to grant or deny relief,
in whole or in part, based on its evaluation ofplétioner’s claims. The fact that the NRC has
exercised its discretion to grant substantive feireler numerous 8§ 2.206 petitions demonstrates
that this is a meaningful vehicle for public papation.

Although the NRC’s Section 2.206 petition procefisre petitioners like Pilgrim Watch

a meaningful opportunity to seek enforcement actibat fact is simply not relevant when

6 DD-00-05, Southern Nuclear Operating Company ({[EdwHatch Nuclear Plant Units 1 & 2) (52 NRC
251), Petitioner, David A. Lochbaum/Union of Corneedl Scientists (petition filed May 3, 2000).

! Requests to Impose Requirements by Order onenké; or to Modify, Suspend, or Revoke a LicenSe, 3

Fed.Reg. 12,353 (Apr. 5, 1974) (“[u]pon the filinfjsuch a request, the Director of Regulatioay institute the
requested proceedingr advise the person who filed the request that razqeding will be instituted and the
reasons therefore.”) (emphasis added).
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deciding whether to grant the petitioner’s hearaguest in this case. As explained in Entergy’s
Answer to Pilgrim Watch’s requests for hearing,raervenor’s right to a hearing is defined by
Section 189a of the Atomic Energy Act. Under the controlling Commission precedent
interpreting that section, an intervenor must destrate some tangible harm resulting from a
Commission enforcement action to be entitled teearing on that action under Section 189a.
The petitioner here has failed to make the reaquiskiowing in this regard and therefore the
petitioner’s hearing request must be denied.

WHEREFORE, for the reasons set forth above, Enteegpectfully submits that the
NRC Staff's submission demonstrates that the Se@iR06 petition process affords the public a
meaningful opportunity to seek NRC enforcementaacti Irrespective of this fact, Pilgrim
Watch’'s request for a hearing in this proceedingstimbe denied under the controlling

Commission precedent.

8 See Entergy’s Answer to Pilgrim Watch Request for HegrRegarding Insufficiency of Order Modifying

Licenses with Regard to Reliable Hardened Contamtrivents (Order Number EA-12-050), at 5 (Apr. 2012)
(ML12118A570); Entergy’'s Answer to Pilgrim Watch dqreest for Hearing Regarding Insufficiency of Order
Modifying Licenses with Regard to Spent Reliable®pFuel Pool Instrumentation (Order Number EA-52)) at

5 (Apr. 27, 2012) (ML12118A567).

° See Entergy’s Answer to Pilgrim Watch Request for HegrRegarding Insufficiency of Order Modifying
Licenses with Regard to Reliable Hardened Contamndents (Order Number EA-12-050), at 9-16 (Apr, 2012)
(ML12118A570); Entergy’s Answer to Pilgrim Watch dqrest for Hearing Regarding Insufficiency of Order
Modifying Licenses with Regard to Spent Reliable®pFuel Pool Instrumentation (Order Number EA-52)) at
10-16 (Apr. 27, 2012) (ML12118A567).



Respectfully submitted,

/Sagned electronically by Mary Anne Sullivan/
Mary Anne Sullivan

Daniel F. Stenger

Amy C. Roma

Ruth M. Porter

HOGAN LOVELLS US LLP

555 Thirteenth Street, N.W.

Washington, D.C. 20004

(202) 637-5600

ATTORNEYS FOR ENTERGY NUCLEAR
OPERATING COMPANY AND ENTERGY
NUCLEAR OPERATIONS, INC.

Dated in Washington, D.C. this
3rd Day of July 2012
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CERTIFICATE OF SERVICE

| hereby certify that copies of “Entergy’s CommeoitsNRC Staff Response to the Board Order
Regarding Petitions Under 10 C.F.R. § 2.206” ddidg 3, 2012, have been served upon the
following persons by Electronic Information Exchan@IE) on this 3rd day of July 2012.

U.S. Nuclear Regulatory Commission

U.S. Nuclear Regulatory Commission

Atomic Safety and Licensing Board PaneDffice of the General Counsel

Mail Stop - T-3 F23

Washington, DC 20555-0001
Ca

Administrative Judge

Alan S. Rosenthal, Chair

E-mail: alan.rosenthal@nrc.gov

Ch

Mail Stop: O-15 D21
Washington, DC 20555-0001

rrie Safford, Esq.

E-mail: carrie.safford@nrc.gov

ristopher Hair, Esq.

E-mail: Christopher.hair@nrc.gov

Mauri Lemoncelli, Esq.

Administrative Judge
E. Roy Hawkens
E-mail: roy.hawkens@nrc.gov

Ca

E-mail: Mauri.lemoncelli@nrc.gov

therine Scott, Esq.

E-mail: cim@nrc.gov

E-mail: GCMailCenter.Resource@nrc.gov

Administrative Judge
Dr. Anthony J. Baratta
E-mail: Anthony.baratta@nrc.gov



Jonathan Eser, Law Clerk
E-mail: jonathan.eser@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Commission Appellate
Adjudication

Mail Stop: O-16C1

Washington, DC 20555-0001

E-mail: OCAAMail.Resource@nrc.gov

Pilgrim Watch

148 Washington Street

Duxbury, MA 02332

Mary E. Lampert, Director

E-mail: mary.lampert@comcast.net

Beyond Nuclear

6930 Carroll Avenue Suite 400
Takoma Park, MD 20912

Tel. 301 270 2209 x3

Paul Gunter, Director

Reactor Oversight Project
E-mail: paul@beyondnuclear.org

Balch & Bingham LLP

1710 Sixth Avenue North
Birmingham, AL 35203-2015
M. Stanford Blanton, Esq.
E-mail: SBlanton@balch.com
Derek J. Brice, Esq.

E-mail: dbrice@balch.com
April Leemon, Paralegal

U.S. Nuclear Regulatory Commission
Office of Secretary of the Commission
Mail Stop: O-16C1

Washington, DC 20555-0001

E-mail: hearingdocket@nrc.gov

Morgan, Lewis & Bockius, LLP

1111 Pennsylvania, Ave. N.W.
Washington, D.C. 20004

Paul M. Bessette, Esq.

E-mail: pbessette@morganlewis.com
Stephen J. Burdick, Esq.

E-mail: sburdick@morganlewis.com

Pillsbury Winthrop Shaw Pittman

2300 N Street, NW

Washington, DC 20037

David Lewis, Esq.

Counsel for Dominion

E-mail: David.lewis@pillsburylaw.com

Jay Silberg, Esq.

E-mail: jay.silberg@pillsburylaw.com
Stephen L. Markus, Esq.

E-mail: Stephen.markus@pillsburylaw.com

Winston & Strawn LLP

101 California Street

San Francisco, CA 94111
Tyson Smith, Esq.

E-mail: trsmith@winston.com



E-mail: aleemon@balch.com

Hunton & Williams LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219

Donald P. Irwin, Esq.

Counsel for Detroit Edison
E-mail: dirwin@hunton.com
Stephanie Meharg, Esq.
E-mail: smeharg@hunton.com

Detroit Edison Company

One Energy Plaza

Detroit, M1 48226-1279

Jon P. Christinidis, Esq.

Office of the General Counsel
E-mail: christinidisj@dteenergy.com

Dominion Resources Services, Inc.
120 Tredegar Street, RS-2
Richmond, VA 23219

Lillian M. Cuoco, Esq.

Senior Counsel

E-mail: Lillian.cuoco@dom.com

Winston & Strawn LLP

1700 K Street, NW

Washington, DC 20006

David A. Repka, Esq.

Counsel for Pacific Gas & Electric Co.
E-mail: drepka@winston.com

Carlos L. Sisco, Paralegal

E-mail: csisco@winston.com

Winston & Strawn LLP

1700 K Street, NW
Washington, DC 20006
William A. Horin, Esq.
Counsel for Energy Northwest
E-mail: whorin@winston.com
Rachael Miras-Wilson, Esq.
E-mail: rwilson@winston.com

Florida Power & Light Company
801 Pennsylvania Avenue, NW
Suite 220

Washington, DC 20004

Mitchell Ross, Esq.

E-mail: mitch.ross@fpl.com
Steven Hamrick, Esq.

E-Mail: Steven.hamrick@fpl.com

Respectfully submitted,

/Signed e ectronically by Mary Anne Sullivan/
Mary Anne Sullivan

ENTERGY
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NUCLEAR
ENTERGY

ATTORNEY FOR
OPERATING COMPANY
NUCLEAR OPERATIONS, INC.



