UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Lawrence G. McDade, Chairman

Dr. Michael F. Kennedy
Dr. Richard E. Wardwell

In the Matter of Docket Nos. 50-247-LR and 50-286-LR
ENTERGY NUCLEAR OPERATIONS, INC. ASLBP No. 07-858-03-LR-BD01

(Indian Point Nuclear Generating Units 2 and 3) June 7, 2012

ORDER
(Ordering the NRC Staff to Address Board Questions)

On June 1, 2012, the NRC Staff filed its Fourth Status Report (the Report) which, inter
alia, updated the Board on its ongoing safety and environmental reviews." Regarding the NRC
Staff's safety review, the Report stated that “[t]he Staff had previously estimated that it will issue
a Supplement to the Safety Evaluation Report (“SER”) to address the Applicant’s Reactor
Vessel Internals Aging Management Program and Inspection Plan in August 2012. The NRC
Staff notes that the estimated date for issuance of the SER Supplement could change,
depending upon the substance and completeness of the Applicant’s answers to the Staff's
RAIls.” Although this ongoing review impacts Contention NYS-25 and the related portion of

NYS-38/RK-TC-5, currently being held in abeyance,® the NRC Staff also noted that this review

' NRC Staff's Fourth Status Report in Response to the Atomic Safety and Licensing Board’s
Order of February 16, 2012 (June 1, 2012) [hereinafter June 1, 2012 Staff Update].
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“should not affect the litigation of any other portion of Contention NYS-38/RK-TC-5 or any other
admitted contention.”

The Report also addressed the NRC Staff’'s ongoing NEPA review. On May 17, 2012,
the NRC Staff contacted the Board stating that, though they were reinitiating consultations with
National Marine Fisheries Services (NMFS), they did “not expect this development to affect the
issuance of the Draft Supplement to the Staff’'s Final Supplemental Environmental Impact
Statement [FEIS]” forecasted for May 31, 2012. Just two weeks later, the NRC Staff informed
the Board that, though it missed the May 31 deadline, it now expects to publish the Draft FEIS
Supplement on or before July 6, 2012, even though the NRC Staff does not expect to conclude
consultations with NMFS until August 14, 2012, and does not expect to receive NMFS’s
Biological Opinion until September 28, 2012.° The NRC Staff stated that it does not “expect that
its issuance of the Draft FEIS Supplement will affect the litigation of any admitted contention in
this proceeding, other than Riverkeeper Contention EC-8 (Endangered Species).”’

In light of the NRC Staff’'s most recent Status Report, the Board has become
increasingly concerned that the Staff’s review will not be finalized prior to the anticipated
October hearing dates, a prospect that seemed unlikely until the latest timelines summarized
above were revealed.

Section 2.332(d) states that “[h]earings on safety issues may be commenced before a
publication of the NRC staff’s safety evaluation upon a finding by the presiding officer that

commencing the hearings at that time would expedite the proceeding.”® However, “hearings on

4 1d. at 2, n.5 (emphasis added).

® Letter from Sherwin E. Turk, Counsel for the NRC Staff, to the ASLB Licensing Board (May
17, 2012).

¢ June 1, 2012 Staff Update at 2-3.
" 1d. at 3.

810 C.F.R. § 2.332(d).
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environmental issues addressed in the EIS may not commence before the issuance of the final
EIS.” The Commission confirmed the lack of options licensing boards have to alter this
regulation in CLI-07-17, emphasizing that a “Board lacks discretion to proceed to hearing on an
accelerated basis on environmental issues because . . . [the Staff’'s] work on environmental
issues requires compliance with the public participation and public comment processes of NEPA
and associated regulations.”’® Separately, the Commission has found that the Staff
Supplements (i.e., the Supplemental FEIS and the Supplemental SER) prevented the
documents from being viewed as “finalized” and prevented the licensing board proceeding to
evidentiary hearing on environmental issues."

In light of the foregoing, the Board directs the NRC Staff to respond to the following
questions:

1) Why does the NRC Staff intend to publish the Draft Supplemental FEIS and make the
document available for public comment in July 2012, when consultations with NMFS will
not be completed until August 14, 2012 and a Biological Opinion will not be released
until September 28, 2012?

2) How confident is the NRC Staff that it “expects” the Draft Supplemental FEIS will not
impact contentions other than Riverkeeper Contention EC-8? At what point will the NRC
Staff be able to answer with certainty that there will be no impacts on other admitted
contentions? Specifically explain any uncertainties regarding the scope of the Draft

Supplemental FEIS and the process for the resolution of those uncertainties.

% |d.

' S. Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-07-17, 65 NRC 392,
395 (2007).

"' Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
1 and 2), CLI-01-20, 54 NRC 211, 214 (2001).
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3) In light of the fact that Entergy RAI answers are not expected until June 14, 2012, by
when will the NRC Staff review those answers and determine whether the SER
Supplement will be issued in August 20127

4) How confident is the NRC Staff that the SER Supplement “should not affect” any other
contention except the known portions of NYS-38/RK-TC-5 and NYS-25? At what point
will the NRC Staff be able to answer with certainty that no other contentions will be
impacted?

5) Inlight of 10 C.F.R. § 2.332(d), CLI-01-20, and CLI-07-17, is the Board obligated to
suspend current proceedings on environmental issues until the NRC Staff has
completed its environmental review and issued the FEIS Supplement or, in the NRC
Staff's view, may we proceed to hearing at this time on all environmental contentions
except Riverkeeper EC-8 and why?

6) Inlight of 10 C.F.R. § 2.332(d) and CLI-07-17, and the recent delays, does the NRC
Staff believe that moving forward on safety issues is “not adversely impacting the staff's

ability to complete its reviews in a timely manner?”'?

210 C.F.R. § 2.332(d).



7) If10 C.F.R. § 2.332(d), CLI-01-20, and CLI-07-17 require the Board to suspend
proceedings at this point, in light of the fact that this proceeding began in 2007 and that
we are now on the critical path to the evidentiary hearing, by when will the NRC Staff

definitively finalize its environmental and safety reviews?

NRC Staff responses to the above questions are due, in the form of a brief, by June 18,
2012. Responses to or comments on any NRC Staff answer may be submitted to the Board by
any party on or before June 28, 2012.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Lawrence G. McDade, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
June 7, 2012
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