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UNITED STATES

NUCLEAR REGULATORY COMMISSION
OFFICE OF INVESTIGATIONS FIELD OFFICE. REGIO N IV

612 EAST LAMAR BLVD. SUITE 400
ARLINGTON, TEXAS 76011.4125

July 15, 2011

MEMORANDUM TO:

FROM:

Elmo E. Collins, Regional Administrator
Region IV

Crystal D. Holland, Director 01"

Office of Investigations Field Office, Region IV

HJMB[ DTLBAY -DICRIMINATION AGAINST Al(b)(7)(C)

F(b)(7)(c) FOR RAISING SAFETY CONCERNS
(CASE NO. 4-2011-020/RIV-2010-A-0013)

SUBJECT:

-7c,

Enclosed, for whatever action you deem appropriate, is the Office of Investigations (01) Report
of Investigation concerning the above matter.

Please note that documents may have been gathered during the course of the investigation that
are not included in either the report or the exhibits. This additional documentation will be
maintained in the 01 case file and available for the staff's review upon request.

Neither this memorandum nor the report may be released outside the NRC without the
permission of the Director. 01. Please ensure that any internal office distribution of this report is
controlled and limited only to those with a need to know and that they are aware of the sensitivity
of its contents. Treat as "Official Use Only - 01 Investigation Information."

Enclosure:

.cc w/enclosure:
R. Zimmerman, OE

cc w/o enclosure,
C. Scott, OGC
C. Miller, FSME
C. Haney, NMSS

Information in this record was deleted
in accordance with the/reppd oinformation
Act, exerrtions ,_ I formation
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SYNOPSIS

This investigation was initiated on January 14, 2011, by the U.S. Nuclear Regulatory
Commission, Office of Investigations, Region IV, to determine whether a (b)(7)(c)

at Pacific Gas & Electric Company's Humboldt Bay Power Plant (HBPP) was subjected to
discrimination for reporting safety concerns.

Based on the evidence developed, the allegation that aZ1(b)(7)(ct HBPP was
7h subjected to discrimination for reporting safety concerns is not substantiated.
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DOCUMENTARY EVIDENCE

EXHIBIT
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lb) cI II)c) J H B P P ............................................................................................................ 4

Pacific Gas & Electric Company (PG&E) Memorandum, (b)(7)(C)
( )( c R E : ...................................... 5
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DETAILS OF INVESTIGATION

Applicable Regulations

10 CFR 72.10: Employee Protection (2010 Edition)

10 CFR 72.12: Deliberate Misconduct (2010 Edition)

Purpose of Investigation

This investigation was initiated on January 14, 2011, by the U.S. Nuclear Regulatory
Commission (NRC), Office of Investigations (01), Region IV (RIV), to determine whether

-7c, 1(b)(7)(C) ]at Pacific Gas & Electric's Humboldt Bay Power

Plant (HBPP), was subject to discrimination by management for raising safety concerns
[Allegation No. RIV-201 0-A-00 13] (Exhibit 1).

Background

On January 28, 2010, (b)(7)(c) Fuel Cycle and
Decommissioning Branch, Division of Nuclear Materials Safety, NRC, RIV, and I(b)(7)(c)

-7 c 1(b)(7)(C) Division of Reactor Safety, NRC, RIV,
received an allegation froml(b)(7)(C) that he was subject to discrimination by HBPP
management for raising safety concerns.

According to[b j from 2008 until hi (b)(7)(C) he
'persistently" raised concerns to HBPP management regardin the(b)(7)(c) or the
independent spent fuel rage installation (ISFSI) at HBPP. r(b)(7)(c) alleged that herep •Pv',d tol(b)(7)(C) •then/the,•E)7)()f HBPP, and others in HBPP management that the

(b()()1(b)(7)(C)

reported that as a result of raising these issues,' his employment (b)(7)(c)|

()'(b)(7)(C) IThe technical issues raised by (b)(7)(C) ere investigated un er 0b
Case No. 4-20"10-029.

On February 22, 2010, the RIV Allegation Review Board (ARB) convened to discussF~)(c) 1

- allegation and determined he should be offered an opportunity to participate in the NRC's
Alternative Dispute Resolution (ADR) process in an attempt to resolve his dispute with the
licensee,

On August 18, 2010, the Allegation Coordination and Enforcement Staff (ACES), RIV, notified
OI:RIV that the licensee had declined to participate in the ADR process. ACES requested that

-t. OI:RIV initiate an investigation under 01 Case No. 4-2010-073 to determine whetherT()7)(c)

was subjected to discrimination for reporting safety concerns. A Prima Facie Checklist was
provided by ACES.

'NOT FOý C UBýC'QLL.URE ,TH " ROV
FI111D O~FI DijýTOR, OFF E OIF IFN ETIGA7 I
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On September 15, 2010, was interviewed by 01 and, based on a review of thetra nscrifn of the interview by Reaiona! Counsel, it was determined thatffb)(7)(c)
5/'7• b)(7)(c)

(b)(7)(C) Flhe case was then closed on December 1, 2010.

On January 12, 2011, the ARB reconvened and determined that based on discussions with the
Office of Enforcement,I)(c) provided sufficient information during his interview to continue

-7c, to investigate his allegation that he was subjected to discrimination. Consequently, 01 reopened
this investigation on January 14, 2011 under 01 Case No. 4-2011-020 (Exhibit 2).

Agent's Analysis

Protected Activity

(b)(7)(C) elated that he had consistently raised concerns regardin the: lat

enior manaqement, including (b)(7)(c)then theb)(7)c)
1(b)(7)(c) land (b)(7)(C) at the time the (b)(7)(C)

According to Lb)(7)(c) when he was promo e To (b)(7)(C) e identifie (b)(7)(C)
"c- ? 7)(C) 1problems which involved (b)(7)(C) Jna

added hat some of these problems were in vio ation ot NhU requirements. t-urthermore,(b)(7)(C) ] complained that he did not receive proper support from management in resolvijg
tnese Tssues. He continued to raise these concerns until (b)(7)(c)
(Exhibit 1: Exhibit 2, pp. 2, 4, 8; Exhibit 3, pp. 10-12, 16-33, 53-55).

Knowledge of Protected Activity
(b)(7)(C) irelated he arrived at HBPP id (b)(7)(c) lns ther 7)(C)(c sae

7 he w-as aware o concerns at(b)(7)(C) Iraised regardin gl(b)(7)(C) I

J~b)(7)(C) J All of these, according tol~)7C

were ocumented in the corrective action program (Exhibit 10, pp. 7-8, 14).

,E3?,cl Jrelated that he was involved in many discussions witk7)(c) ncerning the
'IMM..\l lat HBPP and was unaware of any concerns or clticism of the operation by

S(b)(7)(C) I(Exhibit 8, pp. 9-10, 16-17).

(b)(7)(c) Istated he was unaware of )(b7)C) /personally raising concerns about the site's
(b)(7)(C) and he dii not recal 1(b)(7)(C) Ibeing outspoken in his
criticism of thelthW7)(M lat HBPP (Exhibit 9, pp. 10, 13-14).

Unfavorable Action Taken Against=()(7)(c)

•o I that he was] (b)(7)(C) Exhibit 3, p. 4).

Nexus: Did the Unfavorable Action Result fromJb7)(c) Engaging in a Protected Activity?

"7c, (b)(7)(C) ometime in

AN-OT'f OR C6 ~tDI OS )ITOFIELD OFRC_ E I/RECtO, I OF II• IGA'ONS,'•GIbNIV

Case No. 4-2011-020 _O FF,I.CIAL SE •VI NFRAIN
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(bHB7) with I((
According tot (ae and me ere

s ggg with these outies since Inere were few oher peope able to assist

them in their efforts. (b)(7)(c) ladded that in 2007, when the plant's fossil operations were
divided between i and s ent fuel transfer, the was altered to
accommodate the chang ,b),7)c) xplained that senior managepinnt na~ely (b)(7)(C)

seemed to favor him ove (b"'") C) 'ndit apeared tolT7F x - hatj Iwas beinq,,1.

"7c phased out of managements inner circle.

reaedh...f~)7)C fterbeig(7)(C))()( ha

(b)(7)(C)

During this entire time,according tcord ihe remained engaged ine( ) 7/C)

(b)(7)(C) and focused on improving the condition of thel(b)(7)(C) n To is
ted t ting coc tin .a (b)(7) wontended that despite e r(b)(7)( reatin

issues that sed raised,4to ey were fnderappreciated by managemenc s eaff;
particularly rb)(77) (c)- I(Exhibit 3, pp. 4-55).

tetosadavsn(b)(7)(C) to " tho taa. ermmee (b)(7)(C) rsemarking thatth

tools b related he wfter being advised y that
ols apead the company's condu getolicye xplained that hisi (b3(7)(C)

u(b)(7)(C) lAccording to (bsge ec) rabouo one month after hebecame the (b)(7)(c) jinj(b)(7)(C) n he and (b)(7),(C) ineeded to, store
approximately $100,000 worth of equipmeni require5OTOr the new a arm system. I'""'""' ")

stated that he, (b)(7)(C) wnd b(b)(7)(C) were creating
room in the security storage containers for the equipment. owe o t trecalled observing
the tools and advisinbeen to d throw it away." He s membereatd thathremarking that the
tools belonged to h(b)(7)(C) tstated that the

-[0 h tools appeared to be "unclaimed" and suggested to0(b)(7)0 I.that tie "get rid oft itn" (b)(7)(c)
upon leaving the storage container, remembered seeing Ine tools in the back ofl)((c r'•

and -figured that the tools would be disposed of by 1(b)(7)(c) Irecalled that a couple of
days later, he was approached by the (unidentified onrothtosad(b)(7)(c) ldie

him that the tools had been discarded. F)7)(cT Istated that he askedl[b)(7)(C) labout the tools

and was told that the tools were "tossed." According tolb7)c , he replaced the tools with

his own money which cost him approximately $350.00.1(b(7)(c) related that in

November 2009. he was interviewed by the licensee's corporate security and subsequently
1(b)(7)(C) I(b)(7)(C) Irelated that he was informed that he (7)(C) because "some
equipment came up missing, an employee was harassed over it ... (1) knew about it, and that
violated our policy on conduct" (Exhibit 3, pp. 4, 55-65).

In his 01 interview, b7)(c) was asked to identify the best evidence in his view that indicates
he was retaliated against by HBPP management for his safety concerns. (b)(7)(C) could not
reference any particular connection and instead argued that with his backgroufd o integri and
his overall performance at the~site, the circumstances should have warranted, (b)(7)(C) 1

(b)(7)(C) " I He inferred that such a harsh action could only be explained by
factors outside of legitimate business practices (Exhibit 3, pp. 65-68).

The events and circumstances culminating inI(b)(7)(ci
1(b)(7)(C) ýhe evidence is clear that senior management, namelyL(b)(7)(c) and

" 1b)(c trusted I(b)(7)(c) land assisted him in career advancement even while he was raising

concems about the (b)(7)(C)I According to (bX7XC) Iwas a hard worker,

..NCFOR• PUBt C~ ,C URE jTIUT'4PPROVAL O.\
FIELD OFFICE 'DIiEC!1OR, COFFI IES X0ONS E
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having good standards and high integrity. He was not involved i gr77 to the

ri(b)(7)(C) Jpositionin a(b)(7)(C) I but he was dasked bm (b)(7)(C) for input and "didn't
disagreeswith the move (b)(7)(C) -stated he preferred (b)(7)(c) over (b)(7)(c) for the position
and assistedl(b)(7)(C) n his new role (Exhibit 10, pp. 10-141-). 9b)(7)(C) re t (b)(,)(c)

exhibited strong leaherscip skills, a good work ethic and the capo t handle more
responsibility. Headded that it was his decalled ain i(bX7)(C) ia

of ~ ~ ~ ~ ~ ~ ~ ~ ;ý th dfceceweeteaiiyotheqpmen to meet ! r

ir)(7)(c) e Exhibit 8, pp. 9-12) . Both c eans uecalled shab ecific
challenges with tnel(at la7d(Cd • he i from(Exhibit 8, pp. 12-15; Exhibit 10, PP. 14-19),['='' related that~tlOWA•J Jwas nercnca of

tt t s w at HBPP, and he was unaware ofg and itfiie ha any area. According to
issA7ru)A there were recognized vulnerabilities that were addressed relating to(b)(7)(C) or

'exampie. Jkb)(7)(C) jadded thatl hId7l-c-was on a critical path and support from c-ontractors had

7C hbeen requested. mporismissed any criticism that management was not responsive to
a(b)(7)(C) pneeds ane recased offering more assistance to management with contractors relating

to P oure revisions but was told by t was not needed (Exhibit 8, pp. 14-19).
L('b)(7)(C). .stated that any concerns [a were documented in the corrective action.

conc He was awarer of some of the issuel and specifically recalled asking (6)(7)(C) if any
of the deficiencies were compromisingq the ability of the equipment to meet regulatory

requirements. He was advised b I y(b)(7)(c) that al ooe surveillances haed been
compensated with additional staff. Accordingt he nd oerceved from e o i
that the site was not moving fast t nough, and it tappeared thao coerc h i as satisfied that his
issues were documented. (b)(7)(c) mentioned that (b)(7)(C) appoinu en as the(7)(c)

withijo.(b)(7)(C) ea ee (b)(7)(C) htcueo nert suh a evn i

positin the sie. ac temporary movee however, when ne tater hecame would fe madeg i
the move a permanent one based onfor inves troductivty (Exhibit rl, ppl b-ein avs-30).

(by t ostated that he had a meeting with (b)(7)(c) h i HRPP

aleain mad (byI)7)(C)j~ true. (b)(7)ha(ate (b)(7)(C) h d be

iopnte crie edi ascond. tim bycopoatne seroi etat (7efu vsied and()(cwan toldathim

withat his an incidinto(b)(7)bc Alchat cAordoring t ssuc hw admte d
ostonthta e to and aded pthat ofhe en t h olesw up un the yteoo

in the ac oe (b)(7)(C) tru hmck ()7C hdsoetetoodls,7X uhasel to )7() ws to areplaceithe

ne hesrtoren it eo oporinated s it wor invesoiaay. (b)(7)(C) trecalleplater wrtie anvisedtd card.(b)()((bea n7)

datedtahuias 6. 20 inwe (b)(7)(C) h aolso gieo•d thos in tegrityi ach Gas e endpoitinthereda sie. b()cn tim e corpomise d sutne(b)(7)(c) tvat ite wudJb7)c afdolld upo heleaion
that~~~~~~ ~~ he~)7()Y'codn o(b)(7)(c) "" amte

Electric. (b)(7)(c mentioned that there was a trustworthy an reciaiity issue and decided(
by•)(7)() j(•)(7(c) ' ]t that point. The final cos orate investigation report had not been finatize

and, l~en t wassubseuentl issed it)i() lane ta t e h inidn wF 'or geg

tan previousl believed. t(b)()(c) stated that

,inevexdascntimeb coprt se )7,cur that )(7)(c) .y faieledtom entio tolhi
that~ ~ ~ ~ Th latter(C Accotorn wasb(C admtte

.'NO)r, F6RpUJB.,•.L~IC DJSCLOSURIE•WITHOYT. . .. AI PROVIAL•9F
FIELD OFFICE DIRECTOR, OFFICE OFiN VEST4'•GAflONS, RE'IO'N ,
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I b()C related he decided] (b)(7)(C) ased on his own conversation-70 c, wit b)(7)(c) andthe corporate investigation tindings (Lxrxnits 4, 5, 6; Exhibit 10, pp. 30-48).

Many of the events and circumstlances involvinoFUb)7)(c) actions were corroborated by other
witnesses in this investigation. |

iee ,eTT.was a tamle saw and anoiner comornation type tool which cost approximately
$400.00. According to (b)(7)(c) a secure place was needed .)(7)(C) the tools, and these tools
were subsequentl st oe in a ocked security trailer on site. i(b)'7)'C 1recalled trying to retrieve
the items later inP(b)(7)(c) When she discovered the items miss;ina, seinitially askedf F)(7J)(c)

and he referred her to (b)(7)(C) related that j(b)(7)(c) questioned the existence of
the missing tools and demanded the sales slip to ascertain her truthfulness. =7)(C) was able
to produce the sales slip later. She asserted that a couple of weeks later,rb7FC met with
her and informed her that he located the tools somewhere on site.I(b-)(Fc) imentioned that the
tools appeared to be different and figured they were "repurchased" (Exhibit 13, pp. 6-17).

AGENT'S NOTE: The original purchase receipt was obtained by licensee
counsel which indicated that the tools were purchased
from Sears on December 30, 2005 for $442.65.

I[bj(7)(C) o corroborated (b)(c) Jtestimony and added he pushed the matter after the tools
were discovered missing by sending an email to everyone requesting a return of the items
(Exhibit 12, pp. 9-23). J(b)(7)(c) IHBPP, recalled some of the
security operations were being upgraded at the site, and management was willing to
accommodate those changes. As far as the events relating to the missing tools, )(C)
recalled an event in either October or November - he was not sure what year - when he was
cleaning out the security "C-van." He related tha4l 7 )(c and (b)(7)(c) awere present also at
one point and one of them kicked one of the toolboxes and commented that they ought to take
the tools "as rent." 1(b)(7)(C) F tated that he told them "don't even think about it," and added that

o elonced to one of the site's committees.I(b(7)(c) Ideparted soon afterward and left
L(b7)(C) andbI)(c) lone. Accordin to(b)(7)(c) " he learned fromPT75(c1l few days later
about the missing tools, and how (b)(7)(c)tried to maKe )()(7)(c) urchase tne tOis. 1b)(c.]
related that he spoke with (b)(7)(C) over the telephone about the missing tools and'was told
by(-b7)(C) hat he would "destroy"(b)(7 )(c) if he ever said anything about his involvement.

(b)(7)(c) -t-aTe that after being threatene , e decided that he would seek other employment
(Exhibit 7, pp. 7-26).
The evidence in this investigation is clear thatJrb7T)(c)

' Iwas both a legitimate and practical business decision and was totally

-c- unrelated to whatever concerns he had about the ]at the site. WhileJ(b)(7)(C) ý' (b)(7)(C)
fwrote corrective actions concerning I these concerns were shared

by management, and none of these were used as a cause tor retaliation in any form. Moreover,
the corrective actions produced byf(b)(7)(C) -were an expected action for someone ho had
assigned duties asi(b)(7)(C) F (b)(7)(C) lhad been seen by (b)(7)(c) nd((7)(c) 1
as an effective management team memrer and, perhaps more importantly, was promotduin

;NpTOPR P L 6)I L.J ýHIWUTAP\PROV LF.

FIELD bOFFI CE;bIRECTOR, OFICE OF INVE STIGATILNS.GE1ibV)O
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the time he was resolving issues in the (b)(7)(C) "iI..the final analysis](b)(7)(c)

series of bad decision-making concerning the tool event and :(b)(7)(C)

7c r)7 )(C F ghtly raised questions about his trustworthiness and reliability and l et

manag wih little alternative other than (b)(7)(c)

Conclusion

Based on the evidence developed, the allegation that a (b)(7)(c) _at HBPP was
-7c, subjected to discrimination for reporting safety concerns is not substantiated.
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SUPPLEMENTAL INFORMATION

The matter involvingv- 1allegations of discrimination is also being investigated by the
Department of Labor's Occupational Safety and Health Administration. The allegation involves a
violation of Seclon 211 of the Energy Reorganization Act of 1978. The case is being
investigated byl(b)(7)(C) nder Case No.[(b)(7)(C) I

On March 8, 2011. (b)(7)(C) IHBPP, was interviewed regarding the events in
"7A. this investigation. ( Idid not provide any testimony of any evidentiary value (Exhibit 11).
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.LIST OF EXHIBITS

Exhibit
No. Description

I Investigative Status Record, 01 Case No. 4-2011-020, dated January 14, 2011
(1 page).

2 Allegation Review Board Summary and related follow-up, dated January 12, 2011
(9 pages).

l(b)(7(C)
3 Transcript of Interview with[ Jdated September 15, 2010 (73 pages).

4 Email and attachment, datedý 7(b)(7)(C) _(2 pages).

5 PG&E Corporate Security Memorandum re: (b)(7)(C) Idated 1(b)(7)(C)
(2 pages).

6 PG&E Corporate Security Memorandum re: (b)(7)(C) datedl(b)(7)(C)
(3 pages).

7 Transcript of Interview with7 dated March 8, 2011 (35 pages).

8 Transcript of Interview withf(b)(7)(C dated March 8, 2011 (28 pages).

9 Transcript of Interview with67)(c) 7dated March 8, 2011 (20 pages).

10 Transcript of Interview with (b)(7)(c) dated March 8, 2011 (52 pages).

11 Transcript of Interview with (b)(7) dated March 8, 2011 (25 pages).
12 Transcript of Interview withlc dated March 8,2011 (29 pages).

13 Transcript of Interview with (b)(7)(C) dated March 8, 2011(19 pages).

13" Trncrp of Ineve ih dMrh8,21 1 age)
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