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ABSTRACT

In July 1994, the Executive Director for
Operations of the U.S. Nuclear Regulatory
Commission (NRC) appointed a Special Review
Panel to assess the Differing Professional View or
Opinion (DPV/DPO) process, including “...its
effectiveness, how well it is understood by
employees, and the organizational climate for
having such views aired and properly decided.”
An additional area within this review was to
address “...the effectiveness of the DPO
procedures as they pertain to public access and
confidentiality.” Further, the Panel was charged
with the review of the submittals completed since
the last review to identify employees who made
significant contributions to the agency or to the

iii

public health and safety but had not been
adequately recognized for this contribution.

The report presents the Special Review Panel’s
evaluation of the NRC'’s current process for
dealing with Differing Professional Views or
Opinions. Provided in this report are the results
of an employee opinion survey on the process;
highlights and suggestions from interviews with
individuals who had submitted a Differing
Professional View or Opinion, as well as with
agency managers directly involved with the
Differing Professional Views or Opinions process;
and the Special Review Panel’s recommendations
for improving the DPV/DPO process.
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EXECUTIVE SUMMARY

A free and open discussion of differing
professional views is essential to the development
of sound regulatory policy and decisions. In
recognition of that fact, since 1976 the U.S.
Nuclear Regulatory Commission (NRC) has
provided ways for employees to bring their
differing professional views to the attention of the
highest levels of management. In 1980, NRC
Manual Chapter 4125 was published, outlining
and describing the NRC’s Differing Professional
Opinion policy. In mid-1987, a Special Review
Panel examined this policy. As a result of that
Panel’s findings and recommendations, published
in NUREG-1290, modifications were made and
Manual Chapter 4125, Differing Professional
Views or Opinions (DPVs/DPQOs), and Manual
Chapter 4126, Open Door Policy, were approved
September 30, 1988. In December 1989, a Special
Review Panel convened to assess the informal and
formal process. As a result of that Panel’s findings
and the conversion of policy into directives,
Management Directive 10.159, Differing
Professional Views or Opinions, and Management
Directive 10.160, Open Door Policy, were issued
March 20, 1991.

In accordance with Section 038 of Management
Directive 10.159, a Special Review Panel is to
periodically assess the effectiveness of the revised
procedures. The Executive Director for
Operations appointed this Special Panel in July
1994 to examine the current DPV/DPO policies
and procedures. The Special Review Panel
conducted an employee opinion survey, held
interviews, and reviewed the processing of actual
Differing Professional Views and Differing
Professional Opinions in accordance with the
directions provided in Appendix A.

On the basis of its review, the Special Review
Panel concluded that revisions resulting from the

previous review have had positive effects on the
process; however, most employees still believe that
DPV/DPO filers are perceived by management as
not being team players, and there is an employee
perception of retribution, particularly in the form
of career advancement limitations. An associated
issue is that of a feeling of skepticism about
whether or not a DPV or DPO will be judged
fairly by the Agency.

The Panel’s key recommendations follow:

1. The Chairman, Commission, and EDO
should make public announcements declaring
that diversity of viewpoints is a strength and
a potential source of valuable ideas, thus
making it clear that they believe that
employees filing DPVs and DPOs should be
fully supported and encouraged to air their
views without fear of reprisal.

2. There must be encouragement for full
participation by the filer from the beginning
to the end of the process.

3. Filers of DPVs should be asked whether they
want their DPYV file to be placed in the
Public Document Room (PDR) and whether
they want their names to be withheld from or
included in the file.

4. Standing DPV panels should be eliminated
and, instead, panels should be constructed on
an ad hoc basis depending on the technical
issue that must be addressed.

5. The DPO process should be changed to
require the establishment of Ad Hoc Review
Panels similar to those recommended for the
DPV process, including input from the filer,

that would result in recommendations to the
EDO.
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FOREWORD

In July 1994, the Executive Director of Operations Arlene A. Jorgensen-Hillestad,
of the U.S. Nuclear Regulatory Commission Office of the General Counsel,
(NRC) appointed a Special Review Panel to Representative, National Treasury
evaluate the effectiveness of the Differing Employees Union.

Professional Views or Opinions process. The

Panel members were: .
Others who contributed extensively to this project

Guy A. Arlotto, include:
Deputy Director,
Office of Nuclear Material Safety

and Safeguards. Marthe E. Harwell who provided
Appointed as Panel Chairperson. administrative support in the interview

process and writing and editing support for

James F. McDermott, the Commission report and the resulting
Deputy Director, NUREG document.

Office of Personnel.

John M. Montgomery, . . .
Deputy Regional Administrator, J. David Woodend who provided advice and

: guidance in the revisions of Management
Region IV. Directive 10.159.
Lisa B. Clark,
Office of the General Counsel,
Representative, National Treasury Kathleen M. Adams who collated the results
Employees Union. of the employee opinion survey.
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SPECIAL REVIEW PANEL REPORT

The United States Nuclear Regulatory
Commission (NRC) is regularly faced with making
difficult decisions—decisions that can have
profound impacts on public health and safety and
on our nation’s nuclear energy program. As a
result, in making important safety decisions, the
Commission must have at its disposal the best
information available.

For the NRC to successfully meet its regulatory
responsibilities, the agency must ensure that the
decision-making process includes and considers
all points of view in an organizational climate that
promotes open discussion.

.Background

The NRC’s commitment to a free and open
discussion of professional views is illustrated in
the NRC Open Door Policy (first communicated
to agency employees in 1976) and the NRC
Differing Professional Opinion Policy (formally
established in 1980). These policies permit
employees at all levels to provide professional
viewpoints on virtually all matters pertaining to
the agency’s mission.

In 1987, a Commission-appointed panel
conducted an extensive review of these policies.
As a result of this Panel’s findings and
recommendations (published in NUREG-1290),
Manual Chapter 4125, Differing Professional
Views or Opinions, and Manual Chapter 4126,
Open Door Policy, were issued and approved
September 30, 1988.

In December 1989, the Executive Director for
-Operations appointed a Special Review Panel to
assess the effectiveness of the revised procedures.
As a result of this Panel’s review, Management
Directive 10.159, Differing Professional Views or
Opinions, was prepared to include editorial
changes to clarify the meaning. The findings of
this Panel’s review were published in
NUREG-1414. Guidance and a discussion of the
DPV/DPO process was incorporated as part of
the NRC Employee Orientation Program
presented to new employees.

In July 1994, the Executive Director for
Operations appointed a Special Review Panel to
assess the effectiveness of the DPV/DPO process
(Appendix A). Specifically, this Panel was asked
to assess how well the process was understood by
employees, the organizational climate for having
views aired and properly decided, and the
effectiveness of the DPO procedures as they
pertain to public access and confidentiality.
Further, this Panel was charged with the review of
the submittals completed since the last review to
identify employees who made significant
contributions to the agency or to the public health
and safety but had not been adequately
recognized for this contribution.

Key Overall Findings and
Recommendations

It is clear that most employees who may consider
the filing of a DPV or DPO know about the
process. In addition, those who have actually filed
DPVs or DPOs found information about the
process readily available and easy to use.
However, the key issue the Agency must deal
with, whether real or perceived, is the fact that
most employees believe that DPV/DPO filers are
perceived by management as not being team
players, and there is an employee perception of
retribution, particularly in the form of career
advancement limitations. An associated issue is
that of a feeling of skepticism about whether or
not a DPV or DPO will be judged fairly by the
Agency.

The panel concluded that the above are the key
issues that must be dealt with if the credibility of
the DPV/DPO process is to be assured. Thus, all
recommendations focus on potential actions that
should be taken to increase credibility.

1. The Chairman, Commission, and EDO
should make public announcements declaring
that diversity of viewpoints is a strength and
a potential source of valuable ideas, thus
making it clear that they believe that
employees filing DPVs and DPOs should be
fully supported and encouraged to air their
views without fear of reprisal.
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2. There must be encouragement for full
participation by the filer from the beginning
to the end of the process.

3. Filers of DPVs should be asked whether they
want their DPV file to be placed in the
Public Document Room (PDR) and whether
they want their names to be withheld from or
included in the file.

4. Standing Review Panels for DPVs should be
eliminated and, instead, both DPV and DPO
panels should be constructed on an ad hoc
basis, panel composition depending on the
technical issue that must be addressed.

5. The DPO process should be changed to
require the establishment of Ad Hoc Review
Panels similar to those recommended for the
DPV process, including input from the filer,
that would result in recommendations to the
EDO.

The above key overall findings and
recommendations are discussed more fully in the
following paragraphs under the various headings.

e ORGANIZATIONAL CLIMATE

Employee Perception

FINDING: Employee perception of the
organizational climate and resulting
effectiveness of the DPV/DPO process has
generally not improved. At the same time,
certain Regional Offices have had greater
success in setting a tone that lets employees
know that filing DPV’s will not affect their
careers adversely.

The Panel learned from the survey results, written
responses to questions, and especially from oral
remarks during interviews that the process is not
frequently used, and thus the evidence suggests
that it is not highly effective because of the
current organizational climate. As a result, there
has been essentially no positive effect on employee
perceptions of the DPV/DPO policy since the last
review. Specifically, only 34% of those responding
to the survey indicated that the current policy is
effective. This compares to 39% who so
responded in the 1989 employee survey. In
addition, the Panel would like to emphasize the
fact that almost 65% of the survey respondents
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either did not know whether, or disagreed that,
the policy provides an effective means of
employee expression.

While 25% of those who responded to the survey
believe the current climate is favorable for
expressing a differing viewpoint, a substantial
number of respondents have no opinion (33%) or
do not find it favorable (40%). This appears to be
a failing in organizational climate. (The 1989
survey indicated that approximately 36% of the
staff believed that filing a DPO could adversely
affect their careers.)

Some staff members continue to fear reprisal
(40%) and note that fear as the primary reason
for lack of policy effectiveness. They also believe
there is a culture within the NRC that does not
want to expose any weakness Or error in previous
NRC decisions or positions. Employees
responding to the survey aired beliefs that
submitting a DPV or DPO was “suicidal to your
career” and that a filer would be “considered as a
troublemaker or non-team player.” The second
most noted reason for lack of effectiveness is the
perception that reviewers are predisposed to the
outcome of a DPV/DPO (23%).

Also as a result of the interview process, the Panel
found evidence of greater effectiveness in the
handling of DPVs in certain Regional Offices.
Strong support came from top management down
through all levels to the employee. Management
expressed the belief that it was the duty of an
employee to bring safety concerns to the attention
of management and that management should give
its full support to the effective and fair review of
all concerns. At times, it was felt by management
that an issue could be better dealt with when an
employee became the agent for the airing of a
concern. As a result, an employee would volunteer
to be the agent for the airing of a technical
concern and the DPV mechanism became
activated. The investigation of the problem was
greatly facilitated by interaction between the filer
of the DPV and the Standing Review Panel.

The Panel became aware of more positive
outlooks toward the DPV process from some
Regional employees who had actually filed DPVs.
These filers expressed in their oral remarks the
belief that they had been encouraged to use the
process, took the Agency’s word, and filed a DPV.
They expressed satisfaction with their hearing and



no reluctance to file again if they believed strongly
in a position.

Another area of strength in the handling of DPVs
was the policy of actively involving the filer during
the review of a submitted DPV. This was accepted
policy for certain Regional Offices, and the filer
often felt that he/she had had a fair hearing of a
concern. Even if the employee’s recommendation
was not implemented, the filer was given
management’s full explanation of the reason for
the decision, often providing broader information
than previously available to the employee.

A third area of strength has been the routine
inclusion of discussion of the DPV/DPO process
during training sessions of regional personnel.
Regional Office Instructions include specific
sections dealing with DPVs/DPOs and the Open
Door Policy. This has resulted in a better
understanding of the process by both managers
and employees.

One Regional Office also has established a
separate mechanism to assist employees who have
a concern. An employee with a potential concern
is referred to other employees who may have had
experience filing a DPV or may be technical
experts in the area of concern. This group serves
as a facilitating body to answer questions and
help during the development process.

Overall, these processes have helped to improve
the channels of communication among managers
and employees. These enhancements have also
demonstrated a level of management sensitivity to
the equitable treatment of differing professional
viewpoints. Where filer opinion of the results of a
DPV was poor, evidence often showed that there
had been little or no communication from the
initial submittal of a concern to the time of the
filer’s receipt of an impersonal report from the
Standing Review Panel. In fact, some filers
resorted to the DPV process only when concerns
aired through the normal channels of
communication were ignored by management.

The Panel believes that, unless there is a
significant change in organizational climate
throughout the Agency, consistent with the
successful policies that have been adopted in the
regions, there will be no constructive change in
perception and, as a result, the Agency will have

reached a point of diminishing returns in the
effectiveness of the DPV/DPO program.

RECOMMENDATION: Impart to all levels of
NRC employees (both managers and employees)
through announcements, training, and policy
changes the extreme importance of regular
communication to address issues openly and frankly
(1) before they become escalated to the status of
DPVs or DPOs and (2) in a fair, equitable manner
when the official process is invoked.

Advise the Chairman, Commission, and
EDO that they should make public
announcements declaring that diversity of
viewpoints is a strength and a potential
source of valuable ideas, thus making it clear
that they believe that employees filing DPVs
and DPOs should be fully supported and
encouraged to air their views without fear of
reprisal.

- Reinforce the importance of the DPV/DPO
process during Senior Management Meetings
and all other staff meetings and during
training sessions, emphasizing the safety
significance of DPVs/DPOs and their
contribution to the accomplishment of the
Agency’s mission.

- Periodically emphasize to managers and
supervisors that there should be no negative
connotation associated with one of their
employees submitting a DPV/DPO, that
reprisal is unacceptable, and that proper and
timely processing of such views is important.

—  Provide summaries of resolved DPVs in
addition to DPOs in the Weekly Information
Report.

Review Panel Composition

FINDING: Filers of DPVs/DPOs often
observed that the members of a Standing
Review Panel did not include individuals who
were technically qualified to review the merits
of differing view or else consisted of individuals
who had been part of the original
decision-making process, which contributed to
the impression of a strong bias against a filer’s
view.

Filers of DPVs and DPOs expressed a serious
concern with regard to the validity of the
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composition of Standing Review Panels as
mandated by the present policy. Some filers
indicated that people on a panel did not have the
technical credentials necessary to evaluate
adequately the issue at hand. These filers believed
that they could not get a fair hearing by a panel
that could not understand the technical intricacies
they proposed. The Panel heard suggestions from
both filers and some panel chairpersons that the
panels reviewing DPVs should include members
who are technically qualified to review the
concern being aired, not just the present
composition of two managers and one filer
representative. Some filers also questioned the
objectivity of a Standing Review Panel that
included member(s) who had perhaps been
involved in the original decision-making process
related to the filers’ concerns. The filers also
suggested that the Standing Review Panels in
program offices and Regional Offices be
abolished and replaced with Ad Hoc Review
Panels that would be created on a case-by-case
basis, depending on the technical area of concern.

Another area of concern dealt with involvement of
the filer in the DPV or DPO process. Some filers
expressed disappointment in not having had any
communication with the Standing Review Panel
during the review process. Others felt that not all
their concerns were dealt with, which sometimes
resulted from the lack of communication with the
panel.

The Panel believes that the creation of Ad Hoc
Review Panels for the review of DPVs in program
offices and regions would greatly enhance the
effectiveness of the DPV process. The panel
members should consist of technical experts in the
subject area of the DPV (including a manager
who may also be a technical expert) as well as a
representative of the filer’s choice.

In conformance with a revised DPO process, the
Panel believes that the Executive Director for
Operations also should appoint Ad Hoc Review
Panels for DPOs similar to the panels used for the
review of DPVs. The panel should consist of
technical experts to the extent possible (perhaps
including a manager who is also a technical
expert) and a representative of the filer’s choice.

RECOMMENDATION: Replace the current
Standing Review Panel with Ad Hoc Review Panels
that are tailor made for each DPY] particularly
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related to its technical content, and create a similar
panel for the handling of DPOs, making sure that
there is direct communication between the panel
and the filer.

- Create Ad Hoc Review Panels for DPVs
consisting of members who are specialists in
the specific technical area of concern
(managers and/or staff) and a representative
of the filer’s choice.

-  Create Ad Hoc Review Panels for the review
of DPOs consisting of members similar to the
panel for the review of DPVs,

- Retain a management representative for each
Office and Region to act as a facilitator in
the selection and monitoring of Ad Hoc
Review Panels.

- Emphasize to Office Directors, Regional
Administrators, and Ad Hoc Review Panels
that they have specific authority to request
technical assistance from another
Office/Region or from outside the agency to
address a highly specialized technical issue.

~  Emphasize to all supervisors and employees
that there may be serious consequences to
the public if safety issues are not addressed
in a timely manner, which would reflect
poorly on the credibility of the NRC if
erroneous positions were not addressed and
corrected without delay.

- Specify that DPV/DPO reviews are to be
conducted independently and may not involve
individuals who have participated in the
formulation of the Agency’s position that is
at issue.

- Emphasize to panel members the importance
of actively involving the filer of a DPV/DPO
from the beginning of a submittal to
completed review by interacting with the filer
to make sure all parties fully understand the
concern and the prevailing management
position.

- Revise Management Directive 10.159 to
include the creation of Ad Hoc Review Panels
for DPVs, in lieu of the Standing Review
Panel, as well as for DPOs.



e HOW WELL UNDERSTOOD

Overall Perception

FINDING: Virtually all agency employees are
aware of the DPV/DPO process; however,
managers and employees need positive
reinforcement from top management down on
the value of the process and additional training
to clarify the process.

The survey revealed that the vast majority of NRC
employees (93%) know about and are generally
familiar with the DPV/DPO policy. Furthermore,
54% of survey respondents agree that the
DPV/DPO process is understandable. However,
additional efforts are needed to highlight the
difference between a DPV and a DPO since 30%
of the employees are not aware of the difference.
The Panel also noted a lack of consistency in
handling DPVs.

Among the inconsistencies identified to the Panel
were the following: (a) one filer submitted a DPO
‘without first going through the DPV process; (b)
DPYV panels were occasionally convened that did
not include a representative endorsed by the filer;
and (c) DPV results were forwarded to the
employee’s direct supervisor or Office
Director/Regional Administrator rather than to
the filer.

In the Panel’s judgment, possible causes of this
lack of consistency include the following: (a)
managers and employees have not received
consistent training in this policy and process
throughout the agency; and (b) a specific point of
contact is absent for information related to
DPV/DPO process in the telephone functional
directory.

RECOMMENDATION: Improve both manager
and employee understanding of the DPV/DPO
policy and its proper implementation through several
initiatives:

- Provide training to managers and employees
on the DPV/DPO process, with special focus
on the differences in the Open Door Policy,
the DPV process, and the DPO process.

- Examine Regional Office Instructions (ROIs),
which include specific information about the
DPV/DPO process, and parts of the regular

training for resident inspectors to determine
the applicability of similar training for the
technical staff in Headquarters as it applies
to the DPV/DPO process.

~  Encourage supervisors and emplpyees to
attend courses on Effective Listening,
Effective Communication (group and/or
interpersonal), and Conflict Resolution,
emphasizing that these are areas essential to
the DPV/DPO process.

~  Publish a revised Management Directive
10.159 that displays a flow chart diagraming
the process earlier in the directive and
clarifies the DPV/DPO process.

- Identify a point of contact who can provide
advice on the policy, its application to
managers and employees, and practical
insights to both filers and panel members;
include such contact in the Telephone

Functional Directory as well as Management
Directive 10.159.

- Update the brochure on the DPV/DPO
process reflecting changes recommended in
this report.

~ Distribute an all-employee announcement
highlighting the important changes made to
the policy as a result of this review and
identify the new point of contact.

- Revise the Management Directive to provide
for informing the filer of the option available
that permits him/her to submit names of
individuals for selection of a representative
on the Ad Hoc Review Panel.

- Continue to periodically review actual
submittals to ensure that the process is
working as intended.

Process Misinterpretation

FINDING: Some NRC employees who have
expressed a concern to management, often
through the Open Door Policy, have found their
concerns unilaterally converted into a DPV]
without their knowledge and their express
desires.

Some employees whose records were reviewed and
who participated in interviews expressed a strong
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sense of surprise and dissatisfaction when the
concerns that they brought to management
informally were converted into DPVs without
their specific agreement or permission.

RECOMMENDATION: Respect an employee’s
choice of mechanism for airing a concern.

- Revise internal Office and Regional
procedures to treat concerns as informally as
desired by persons airing them.

- Consider issuing a letter of acknowledgment
to a filer of a concern to verify that it was
received and to iterate understanding of the
issue.

- Check with a person raising a concern before
designating a concern as a DPV.

- Emphasize the importance of open
communication among all staff members,
especially between managers and employees.

e EFFECTIVENESS

Employee Recognition

FINDING: As a result of considering potential
awards for filers of DPVs/DPOs, the panel
found several areas for improvement.

The Panel’s review of DPV/DPO files and
interviews included the subject of recognition for
a filer’s effort. Chairpersons involved in the review
of DPVs/DPOs were asked if any filers were
offered recognition for any of their efforts. Only
one chairperson acknowledged having given a
special award to the filer of a DPV. The person
who had filed the DPV did not feel he had
received a fair consideration of his view and
subsequently filed a DPO on the same subject. In
his case, the filer felt the award was only a token
award and was not something he had sought in
airing his view initially only through the Open
Door Policy. (It should be noted that his concern
aired through the Open Door Policy was
unilaterally treated as a DPV))

Other filers expressed the view that they would
have liked to have received at least a letter of
acknowledgment for their concerted effort in the
development of a concern.
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RECOMMENDATION: Develop a program of
acknowledgment of the effort put forth by an
individual who comes forth with valid technical
concern.

- Send a letter of appreciation to the filer of a
concern for the level of effort needed to
present his/her view.

-~ Instruct Ad Hoc Review Panels to consider
the merit of recommending awards for the
filers.

Public Access and Confidentiality

FINDING: The public has access to the
records pertaining to DPOs, but DPVs are not
accessible to the public. Furthermore, the issue
of confidentiality of the filer has not been
addressed.

The Panel studied the fact that DPVs are not
made available to the public by means of placing
them in the Public Document Room. The issue of
confidentiality of a filer’s identity also was
examined by the Office of the General Counsel as
requested by this Panel. The full text of that
analysis is presented in Appendix B.

RECOMMENDATIONS: (1) Change current
procedures to permit filers of DPVss to forward their
submittals to the PDR, with or without disclosure of
their identities; (2) assure employees that the Agency
will make every effort to ensure confidentiality but
that it cannot guarantee it; and (3) assure that
action be taken so that the filing and disposition of
DPVs and DPOs be communicated to appropriate
managers within the NRC.

Report Methodology

The Panel’s findings and recommendations
provided in this report are based primarily on
four sources of information: (1) the results of an
NRC employee survey addressing perceptions of
the NRC’s Differing Professional Views or
Opinions Policy, (2) Panel interviews with Review
Panel Chairpersons and filers of DPVs/DPOs
(Appendix C), (3) background documents on the
DPV/DPO process and its use, and (4) personal
knowledge and experience from Panel members’
involvement in the process.



Employee Survey

To gather information from agency employees, the
Panel used an agency survey. The specifics of the
survey process are discussed below.

Basic demographic information and perceptions
of the current DPV/DPO process were identified
as content areas to be included in the survey. For
the purposes of this study, demographic
information was collected on the respondent’s
current classification and the office or region in
which the respondent works. The principal focus
of the survey was to gather information on the
effectiveness, understandability, and
organizational climate of the DPV/DPO process.

The survey (see Appendix C) was distributed to
all non-clerical employees in headquarters and all
Regional Offices (approximately 2600 NRC
employees). Anonymity was guaranteed to all
respondents.

A total of 1409 questionnaires were returned and
tabulated by the Workforce and Organizational
Analysis component in the Office of Personnel.
Frequencies and percentages for each question
(along with cross classifications by demographic
information and a brief narrative) are available
from the Office of Personnel.

Panel Interviews

Questions used by the previous panel were used
for the Region and Office Review Panel

Chairpersons, and similar questions were asked of
DPV/DPO filers. Interviews were designed to
specifically address the experience and possible
concerns of the individual.

The Panel made a concerted effort to contact
individuals who had left the agency since they had
filed DPVs/DPOs. Of the 23 individuals
associated with DPVs or DPOs, 17 were still
employed by NRC. Of the 17, 15 were interviewed
either in person or in writing. Two individuals
preferred not to respond in any fashion. Of the six
individuals who had left the agency, one was
interviewed, four either declined to participate or
did not respond, and one was unreachable.

The interviews were conducted either in person or
by telephone conference call. Two members of the
Panel were present at all interviews: one
management representative and one Union
representative. A summary of these interviews is
provided in Appendix D.

Background Documents and Guidelines

The Panel reviewed a number of documents on
the DPV/DPO process, including the previous
assessment and documentation regarding the use
of the process. These documents provided input
for assessing the degree to which the current
policy is being properly implemented, the degree
of improvement that has occurred since the last
assessment, and the specific changes that could be
made to improve the process.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

July 1, 1994

MEMORANDUM FOR: Guy A. Arlotto, Deputy Director
Office of Nuclear Material Safety & Safeguards

John M. Montgomery
Deputy Regional Administrator, Region IV

James F. McDermott, Deputy Director
Office of Personnel

Jim Thomas, President
National Treasury Employees Union (Chapter 208)

FROM: James M. Taylor
Executive Director for Operations

SUBJECT: DIFFERING PROFESSIONAL VIEWS OR OPINIONS SPECIAL REVIEW
PANEL

In July of 1990, the Commission approved a Special Review Panel’s
recommendations of Differing Professional Views or Opinions, and directed that
after a suitable time, this matter be revisited to learn how effective the
recommendations have been.

Accordingly, I am convening a Special Review Panel to assess the DPV/DPO
process, including its effectiveness, how well it is understood by employees,
and the organizational climate for having such views aired and properly
decided. 1 am designating Guy Arlotto as Chairman of the Panel. A Union
Representative for the Panel is to be determined.

Since the implementation of the new procedures, questions have arisen as to
the effectiveness of the DPO procedures as they pertain to public access and
confidentiality. Your review should address this item in particular.

In addition, the Panel will review differing professional views and opinions
completed since the last review to identify employees who have made
significant contributions to the agency or to public health and safety but
have not been adequately recognized for this contribution.
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The results of the Panel’s evaluation should be submitted to me in the form of
a report, including proposed revisions to the Directives, if any, and award
recommendations, if any, by October 18, 1994, unless an extension of time is

necessary.
mes M. Taylor
ecutive Director
for Operations

Russell, NRR
Bernero, NMSS
Beckjord, RES
. Jordan, AEQOD
. Norry, ADM

. Cranford, IRM
Scroggins, OC
Bird, 0P

. Hayes, OI
Lieberman, OF
Miller, SBCR
Bangart, SP
Volimer, OPP
Springer, CONS
Martin, RI]
tEbneter, RII
. Martin, RIII
Callan, RIV
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APPENDIX B
Confidentiality of DPV/PDO Filers






CONFIDENTIALITY OF DPV/DPO FILERS

Questions have arisen about the effectiveness of
the Differing Professional View or Opinion
(DPV/DPO) procedures as they pertain to public
access and confidentiality. A key concern is
whether the lack of assurance of complete
confidentiality will have a chilling effect on
individuals submitting DPVs or DPOs. The panel
looked into this question particularly by having
interactions with personnel from the Office of the
General Counsel.

The major difference in accessibility to DPVs
versus DPOs is documented in Management
Directive 10.159, Differing Professional Views or
Opinions. All copies of DPOs are required to be
placed in the Public Document Room (PDR).
However, there is no requirement that DPVs be
placed in the PDR, only that NRC Offices and
Regions retain copies of any DPVs filed. DPVs
are filed as the first step in an informal process,
with DPOs being the next step in elevating the
concern to a formal process.

It is important to distinguish between the terms
“confidentiality” and “privacy” as they are not
synonymous, although the two refer to related
concepts. “Privacy” is a term of art in the law and
conveys certain legal rights and obligations. The
term “confidentiality” carries with it no particular
legal significance, although it implies restricted
access in whatever manner the privilege may be

conferred. Discussion of the present issue focuses -

on the degree of dissemination appropriate for
DPVs or DPOs and the extent of confidentiality
afforded to the filers of those documents. For
these purposes, confidentiality refers only to the
filer’s identity and not to the substantive contents
of the document.

At the outset, it does not appear that this issue
raises any Privacy Act considerations, since DPVs
and DPOs are not filed, maintained, or retrieved
by any individual identifier, which is the hallmark
of a Privacy Act system of records, nor are they
contained within a published system of records
listed in the agency’s Federal Register notice of
Privacy Act systems. As such, the Privacy Act
imposes no legal restrictions on disclosure of
these documents, either within the agency or’
outside. Therefore, controls on release would be

self-imposed as a function of policy, subject to
reasonable interpretation.

Even without Privacy Act applicability, it is
possible to create certain expectations of privacy
cognizable under the Freedom of Information Act
(FOIA) by promulgation of a policy to that effect.
This could be one consequence of extending a
grant of confidentiality to information that might
not otherwise appear to require such protection.
However, the extent of such protection also may
be subject to legal limitations and could not be
represented as absolute. In any event, a legal
determination in a particular case would rest on
review of the relevant facts in that instance and on
full consideration of all pertinent information.

Federal Freedom of Information Act (FOIA) law
is generally applicable to this discussion, since
such documents fall within the definition of
“agency record.” The fundamental purpose of the
FOIA is to promote disclosure, not to restrict it.
Thus, although FOIA law is pertinent to agency
determinations concerning documents it is
required to disclose and although it may provide
legal authority to withhold information subject to
a demand, it does not govern elective or voluntary
disclosures. Moreover, it would not be binding on
the agency’s policy of internal availability, because
releases within the agency do not constitute
disclosures under the FOIA, nor would it give rise
to any legal cause of action occasioned by such
access.

The first consideration is confidentiality within
the NRC. Because we have greater control of an
internal process, it can be structured to suit our
needs and, if adhered to properly, there would be
reasonable assurance that the filer’s
confidentiality would be protected.

The second consideration is disclosure outside of
the agency. At present, a DPO is automatically
made public by placing it in the Public Document
Room (PDR). If confidentiality was requested, the
DPO document would have been redacted to
protect the DPO filer’s identity before release.

Regardless of whether a concern was handled as a
DPO or DPV, if the issue was of such significance
that in accomplishing the agency mission the need
for the public to know the identity of the filer was
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of greater importance than the confidentiality of
the filer, then the NRC, relying heavily on input
from the legal staff, would have to balance the
individual’s expectation of confidentiality against
the agency’s obligation to inform the public to
determine if disclosure of the filer’s identity
should be made. Agency regulations on
availability of official records would be consulted
in this process. However, in a traditional
FOIA-type analysis, the determination would be
weighted heavily toward the privacy of the
individual.

In exploring this question of confidentiality, the
panel asked itself two additional questions: (1) Is
there adequate communication within the agency
regarding DPVs? (2) Is the basis for differences in
disclosure to the public for DPVs and DPOs well
founded and deserving of continuation?

Regarding question 1, if a DPV were raised in a
regional office on a reactor safety issue, it would
be desirable, if not imperative, that it be
communicated to appropriate managers in NRC.,
Our present process does not ensure this
communication.

Regarding question 2, the panel discussed the
issue with OGC staff members and concluded
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that, although some may argue that it is desirable
to handle DPVs and DPOs in the same manner
regarding disclosure to the public via the PDR, it
is the judgment of the panel that this would cause
a severe chilling effect that would be counter-
productive to the intent of the DPV/DPO process.
The filer of a DPV also should be given the
opportunity determine whether or not (1) he/she
wants the DPV placed in the PDR and (2) he/she
wants to include his/her name. In conjunction
with this action, the filing and disposition of
DPVs as well as DPOs should be communicated
to appropriate managers within the agency.

In summary, the panel recommends that the
procedures make it clear that the agency will
make every effort to ensure confidentiality if
requested. However, because of FOIA
requirements or other exigencies with which the
agency may be faced, it cannot be guaranteed.
The panel further recommends that the pro-
cedures not be changed to require that DPVs be
placed in the PDR as are DPOs but that filers of
DPVs be given the opportunity to forward their
submittals to the PDR, with or without disclosure
of their identities. In addition, action should be
taken to ensure that the filing and disposition of
DPVs and DPOs be communicated to
appropriate managers within the NRC.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

September 1, 1994

MEMORANDUM TO: NRC Professional Staff
FROM: James M. Taylor -7
‘ Executive Director for Oper s
SUBJECT: EVALUATION OF THE NRC PROCESS FOR EXPRESSING A
DIFFERING VIEWPOINT

The purpose of the attached questionnaire is to obtain information about the
effectiveness of NRC’s process regarding Differing Professional Views or
Opinions. The results of this questionnaire will be used by a Special Review
Panel comprised of representatives from management and the National Treasury
Employees Union (NTEU) to evaluate the current process.

This questionnaire has been endorsed by both NRC management and the NTEU.
Your responses are anonymous, and no information will be available as to who
did or did not respond to the questionnaire. Your completed questionnaire
will be available only t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>