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ABSTRACT

In mid-1987, the Executive Director for Operations of the U.S. Nuclear
Regulatory Commission appointed a Special Review Panel to review the existing
NRC policy for expressing differing professional views and to recommend
possible improvements to the policy, if warranted. Through its own efforts
and those of three subpanels and three consultants, the Panel developed
recommendations for changes and improvements in five major areas. This report
presents those recommendations, along with a detailed explanation of the
Panel's findings, copies of the reports of the subpanels and consultants, and
the results of a survey of NRC non-clerical employees on the issue.
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FOREWORD

In mid-1987 the Executive Director for Operations of the U.S. Nuclear
Regulatory Commission (NRC) established a five-member Panel to reexamine the
use of the NRC's process for handling differing professional views.

The five persons named to the Panel included two from management; two from a
list provided by the National Treasury Employees Union (NTEU), representing
the bargaining unit employees; and one from another Federal agency, the
Federal Aviation Administration. Two alternates--one from management and one
from a 1ist provided by the NTEU--also were selected. Three subpanels were
established to examine specific aspects of the DPO process, and three
consultants were retained.

The subpanels were selected by the Panel from management and from employees
nominated by the NTEU. Two of the three consultants retained were from
outside the Federal government, while the -third was an NRC employee.

The Panel members were:

Paul E. Bird Director, Office of Personnel. Appointed as
Panel Chairman and management representative.

Clemens J. Heltemes, Jr. Deputy Director, Office for Analysis and
Evaluation of Operational Data. Appointed
as a management representative.

George Barber Reactor Operations Engineer, Executive Vice
President, Chapter 208, National Treasury
Employees Union (NTEU). Appointed as a Panel
member from a 1ist supplied by NTEU.

Peter C. Hearn Senior Reactor Operations Engineer, Vice
President, Chapter 208, NTEU. Appointed as a
Panel member from a list supplied by NTEU.

Neal A. Blake Deputy Associate Administrator for Engineering,
Federal Aviation Administration. Appointed as a
Panel member from outside NRC.

James A. Fitzgerald Assistant General Counsel for Adjudication and
Opinions. Appointed as an alternate management
representative.

Charles Morris Electrical Engineer. Appointed as an alternate

Panel member from a list supplied by NTEU.
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The three consultants retained were Ellyn R, Weiss, Esq., Harmon and Weiss;
Edson G. Case, retired Deputy Director, NRC Office of Nuclear Reactor
Regulation; and Carl J. Paperiello, Deputy Administrator, NRC Region III.

The members of Subpanel 1 were Martin Levy, Chairman, and James H. Conran, Sr.

The members of Subpanel 2 were Malcolm L. Ernst, Chairman, Rene F. Audette,

Thomas H. Cox, Richard J. Goddard, and Rajyashree R. Tripathi. The members of

Subpanel 3 were Warren Minners, Chairman, Donald P. Cleary, Janice E. Moore,
John D. Randall, and Norman H. Wagner.

Others who contributed extensively to the work of the Panel included J. David
Woodend and Alison Barrett, Office of Personnel, who provided logistical
support and expert assistance; Patricia A. Rathbun, Mary Louise Roe, and Alice
Jeter, Workforce Analysis Systems and Information, Office of Personnel; Marthe
E. Harwell, Special Assistant to the Director, Office of Personnel, and Ann
Thomas, Division of Publications Services, Office of Administration and
Resources Management, who provided writing and editing support; and Lorna
Pini, Office of Personnel, who provided text processing support.
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EXECUTIVE SUMMARY

A free and open discussion of differing professional views is essential to

the development of sound regulatory policy and decisions. In recognition of
that fact, since 1976 the U.S. Nuclear Regulatory Commission (NRC) has
provided ways for employees to bring their differing professional views to the
attention of the highest levels of management. In 1980, NRC Manual Chapter
4125 was published, delineating the NRC's Differing Professional Opinion (DPO)
policy. '

At the direction of the Commission, in mid-1987 the NRC Executive Director for
Operations established a five-member DPO Special Review Panel (Panel) to
reexamine the policy and make suggestions for improvements, if any were
warranted. : '

The Panel was aided in its work by three consultants and three subpanels,
comprised of 12 NRC employees. A survey questionnaire on the use of the DPO
process was mailed to all NRC non-clerical employees, 2500 persons in all. A
total of 1488 responses were received, and the answers to this survey were
used by the Panel and the subpanels in their work.

Overall the Panel found that the DPO policy has had some successes, but a
substantial number of employees are reluctant to invoke it because they
believe that officially airing their differing professional views through the
current DPO process would cause them to be viewed negatively by their
supervisors or would be harmful to their careers.

Further, in this regard and on the basis of its deliberations, the Panel made
five major findings:

° If the NRC is to be successful in assuring that differing views are aired
and factored into the decision-making process, the organizational climate
must be greatly improved to reduce negative perceptions of the process.

The current DPO process is a highly structured and formal process that
requires extensive documentation of a disagreement after a firm
management position has been established. As a result, issues raised are
all too often addressed in a confrontational atmosphere.

The formal DPO process, as it is currently structured, is cumbersome and,
by its nature, time consuming.

The current processes for expressing differing professional views are not
widely known among NRC employees.

The inclusion of the Open Door Policy in NRC Manual Chapter 4125 causes
confusion. -
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As a result of these findings and in order to 1mprove the process for
expressing and considering differing profess1ona1 views, the Panel recommends
that NRC:

-]

Create and maintain an organizational climate of openness and acceptance
of d1ffer1ng professional views--a nonthreaten1ng environment in which

such views will be expressed and considered in a spirit of cooperation. .
and in the best interest of improving public health and safety. In order:

to encourage free and open discussion of differing professional views

among all employees, features of this recommendation include providing
additional training for managers, supervisors, and employees concerning
this policy and process; modifying the performance appraisal elements of
managers and supervisors; emphasizing the use of the awards system for

‘recognizing valuable submissions and consideration of differing views;

and instituting a more effective annual review of the use of the formal
DPO process.

Provide in NRC Manual Chapter 4125 for an informal as well as a formal.
process for considering the differing professional views of employees on
issues directly related to the mission of the NRC. Features of this
informal process would include establishing standing review panels at the
Region and major Office levels that would make recommendations on the
disposition of differing professional views to the Regional Administrator
or Office Director; providing for anonymous f111ng of differing views;
and providing for the attachment of differing views to management
positions as they move through the Agency review process.

Revise NRC Manual Chapter 4125 to simplify and clarify the formal process
for expressing dirfering professional opinions. A feature of this
recommendation is filing formal DPOs directly with the EDO or Commission,
who would make the decision on the matter.

Clearly and effectively communicate to all employees information on the
formal and informal processes for expressing differing professional
views. Features of this recommendation include assuring that the
orientation of new employees covers this policy and process; using the
NRC newsletter and other means to periodically publicize the subject;
including the subject in NRC's in-house training programs; and
distributing the annual reports of the DPO Special Review Panel to all
employees.

Continue the Open Door Policy but promulgate it in a separate manual
chapter. Inform employees of the other avenues through which they can
express their views and concerns, including the Open Door Policy and
communication with the Advisory Committee on Reactor Safeguards.
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INTRODUCTION

The mission of the U.S. Nuclear Regulatory Commission (NRC) depends upon the
ability of all NRC staff members--managers, supervisors, and employees-~to
work together in a spirit of cooperation and mutual respect. Further, often
controversial and difficult problems are faced by the staff that require a
high degree of technical judgment and professionalism in order to arrive at a
proper and balanced decision. It is not unusual, therefore, considering the
nature of NRC's activities, that staff members may have differing points of
view. The key to success in the accomplishment of the NRC's mission is
ensuring that the decision-making process does, in fact, know and consider all
points of view, and that an organizational climate exists that encourages the
needed free and open discussion.

° BACKGROUND

In April 1987, the Commission requested a reexamination of the NRC's Differing
Professional Opinion (DPO) policy to ensure its effectiveness and to recommend
any changes believed necessary to improve it. To conduct this examination,
the Executive Director for Operations (EDO) appointed a five-member panel
(Panel) with two alternates. The EDO charged the Panel to "direct priority
attention to NRC's experience in handling differing professional opinions,
evaluate the functioning of the DPQ process by assessing the degree to which
the objectives are met, and make any appropriate recommendations for change."

The EDO went on to direct the Panel as follows:

In this regard, I am particularly concerned that the Special Review Panel
recognize NRC's objective of maintaining an organizational climate that
encourages employees to make known their best professional scientific and
technical judgments. Your efforts should be, therefore, especially
focused on the DPO procedures as a process to promptly and effectively
resolve differing opinions regarding scientific and technical issues in a
manner that promotes confidence among our employees. Our employees
should know that they can put forth their best scientific and technical
judgments even though they may differ with a prevailing staff view, or
disagree with a management decision or policy position, or take issue
with proposed or established Agency practices. Employees should view the
process as one which effectively resolves their concerns in an open and
"above board" manner and which can be used with the assurance that their
participation will be viewed as a positive means to help insure the
ultimate efficiency and integrity of NRC mission accomplishment.

Appendix A contains a copy of the background documents establishing the Panel.
The policy is officially promulgated in NRC Manual Chapter 4125, Differing
Professional Opinions. However, the NRC's commitment to a free and open

discussion of professional views had its origins in the Open Door Policy that
was communicated to all employees by a memorandum from the Commission in 1976.
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In 1980, the Open Door Policy was incorporated into NRC Manual Chapter 4125,
The current revision of Manual Chapter 4125 was 1ssued on July 23, 1985. -

Since 1981, there have been a total of 22 formal expressions of a D1ffer1ng
Profess1ona1 Opinion us1ng Manual Chapter 4125 procedures The number per
year has ranged from one in 1981 to a high of seven in 1983, (1981 - 1;
1982 - 3; 1983 - 7; 1984 - 3; 1985 - 2; 1986 - 4; and to date in 1987 - 2).
While these DPOs were considered as examples of the Manual Chapter 4125
process, the focus of the Panel was on the process and not on the spec1f1c
nature, details, or outcome of these individual DPOs.

Manual Chapter 4125 served as the po1nt of departure for the Panel's review.
As it presently exists, Manual Chapter 4125 encompasses procedures not only
for differing profess1ona1 opinions but also for the Open Door Policy and for
employee submittals of views to the Advisory Committee on Reactor Safeguards
(ACRS). The Manual Chapter permits employees to file differing professional
opinions on virtually all matters not grievable under the Agency s grievance
procedures, including technical, management, legal, and policy issues that may
or may not be within the originator s areas of expertise. A copy of Manual
Chapter 4125 is included as Appendix B to this report. ' ‘

° METHODOLOGY

The Panel's findings and recommendations given in this report were developed
after deliberate and careful assessment of numerous inputs. The principal
sources of information used by the Panel included (1) the results of a survey
of NRC employees that solicited their views on the NRC's DPO process (copies
of this survey were sent to approximately 2500 non-clerical employees, and
1488 completed forms were returned; see Appendix C); (2) written and oral
reports from three subpanels estab11shed to study specific aspects of the
formal DPO process (see Appendices D, E, and F); (3) written and oral reports
from three consultants with extens1ve experience concerning the disposition of
differing views (see Appendix G); (4) extensive documentation relating to the
development, 1mp1ementat1on and assessment of the NRC's DPQ process,
including a 1984 review by the NRC's Office of Inspector and Auditor (see
Appendix H for a 1isting of documents considered by the Panel); and (5)
personal knowledge and experience from Panel members' considerable direct
involvement in work activities where expressions of a differing viewpoint are
frequent.

 The three subpanels established by the Panel involved a total of 12 NRC
employees working over a six-week period.

Subpanel 1 was charged with determining and assessing the experience of other
agencies in handling differing professional views. Initially 13 Federal
agencies and private sector organizations were contacted to determine if they
had in place formal and/or informal procedures for handling differing views
and, if so, how successful these procedures were in satisfactorily addressing
the issues raised. Subsequently, additional organizations having knowledge of
such programs, including the Brookings Institution and the Government
Accounting Office, were contacted for relevant information. (See Appendix D.)
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Subpanel 2 was charged with reviewing the adequacy and completeness of
existing NRC guidance on the use of the NRC DPO process. Subpanel 2 reviewed
extensive Headquarters and Regional documentation including manual chapters,
Office letters, Regional guidance, Senior Executive Service contracts, and
Commission and EDO policy statements. In addition, the subpanel members
interviewed 85 employees on the strengths and weaknesses of the guidance;
those interviewed included personnel from the Office of Nuclear Reactor
Regulation, Office of Nuclear Regulatory Research, Office of Nuclear Materials
Safety and Safeguards, Office for the Analysis and Evaluation of Operational
Data, and Office of the General Counsel, as well as from three Regional
Offices. Among those interviewed by the subpanel were those individuals
involved with DPOs filed in 1985, 1986, and 1987. In addition, the subpanel.
received and considered a number of unsolicited written and oral comments.
(See Appendix E.)

Subpanel 3 was charged with assessing the experience within the NRC with the
hand1ling of differing professional views, including the use of the DPO process
and cases where another approach was used. Subpanel 3 focused its efforts on
individuals who had differing professional views but did not use the formal
DPO process. It interviewed many employees, and considered both written and
oral unsolicited comments from other employees. This information was used to
compile 14 case studies, covering situations where NRC employees had used the
DPO process to address a differing professional view (e.g., in the DPO on fire
protection filed in 1984; and those where it was not used (e.g., Comanche
Peak). (See Appendix F.

A1l the information received was individually reviewed by each Panel member
and consultant and extensively discussed in a series of Panel meetings. .These
meetings led, in turn, to the findings and recommendations discussed in
subsequent sections of this report.
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PANEL FINDINGS AND RECOMMENDATIONS

It became clear in the Panel's deliberations that there is a wide range of
opinions within the NRC on the DPO process, from quite negative to very
positive. Some employees would not hesitate to use the process if a situation
warranted it, yet others would be reluctant to do so.

Overall, the policy and process have had some success, but in view of the
substantial number of employees who are reluctant to use it and the negative
views of many who have used it, the Panel believes that the DPO process needs
to be revised. Specifically, the Panel has made a major finding in five
areas. These findings are underlined in the following section. For each
finding, a recommendation is presented outlining a suggested course of action.

® ORGANIZATIONAL CLIMATE

~If the NRC is to be successful in assuring that differing views are aired
and factored into the decision-making process, the organizational climate
must be greatly improved to reduce negative perceptions of the process.

Even though the NRC has had in place since 1980 formal procedures for
employees to bring their differing professional views or opinions to the
attention of management, these procedures are not often used. Many employees
and managers surveyed and/or interviewed expressed negative perceptions of the
DPO process. However, of those who responded to the employee survey, 27%*
indicated that "...the current DPO policy described in Manual Chapter 4125 is
sufficiently effective so that no changes need be made," while 17% of those
who responded disagreed. The remaining 56% had no opinion.

Some of the concerns about the present policy include a generalized concern
that filing a DPO would bring about negative perceptions of the proponent,
that the DPO is viewed as a confrontational approach toward one's management,
and that "retaliation" is 1ikely to follow. More than half of the DPO filers
interviewed by Subpanel 2 believed that they had been subjected to retaliatory
actions ranging from subtle (denial of advancement) to overt (demotion,
transfer, or downgraded performance appraisals). Most managers interviewed
believed that some stigma would adhere to a manager who had a DPO filed
against him/her because it would be perceived by higher management that the
manager had failed.

Of those who responded to the employee survey, 46% said they felt that the
filing of a DPO would result in their being viewed negatively by management

as pertains to appraisals, advancements, awards, or other personnel actions,
and 30% expressed the belief that management would take retaliatory action
against them. Others (21% of the respondees) said they felt using the DPO
process would result in their being viewed negatively by their peers, and 32%
said they felt that those who reviewed DPOs were predisposed to the outcome of
the process.

* Of the individuals agreeing with this statement, 44% were supervisors and
56% were non-supervisors.
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The attitude of the participants--managers and employees alike--will determine
whether NRC has an organizational climate where managers and employees feel
free to air differing professional views. A1l NRC staff members-- managers,
supervisors, and employees--have a responsibility to work together in a spirit
of cooperation and with mutual respect to achieve the NRC's mission. As part
of this spirit of cooperation, managers and supervisors should routinely
discuss the basis for their decisions with those they supervise. In addition,
employees’ should use the process only to raise professional differences and
not, for example, as a means to avoid an adverse personnel action.

Although NRC policy calls for a free and open expression of views, some .
managers may be getting a contradictory message. For instance, as pointed out
in Appendix E, some Senior Executive Service contracts contain an element for -
"Interpersonal Skills" that has a performance standard stating, in part,
"Generally resolves differences of opinion without the need for involvement of
higher management." While that standard is intended to encourage the
resolution of differences at a Tow level, it could diminish a manager's
receptiveness to an employee's carrying a differing professional view further
than the informal discussion stage. Mandgers and supervisors do not receive a
strong enough message that the NRC expects they will receive differing views
as:a part of normal business. In addition, they do not always understand how

differing professional views or opinions should be handled. ‘

RECOMMENDATION: Create and maintain an organizational climate of openness and
acceptance of difrering professional views--a nonthreatening environment in
which differing views can be expressed and considered in a spirit of
cooperation and in_the best interest of improving pubTic health and safety.

o

" The concept of free exchange of differing professional views or
opinions should be endorsed in NRC mission statements such as the
Strategic Plan. ’

Managers should be receptive to differing professional views or

“““opinions and to inquiries from interested staff. Managers should
'not be viewed negatively by their higher level management if their
" employees raise differing professional views or opinions.

i Managers should routinely exp1ain the ‘basis for their decisions,
-particularly in response to differing professional views or
' Opinions.' ‘ ' ' ‘ ‘

The sensitivity of managers and supervisors to differing
professional views or opinions should be enhanced, such as through
. additional training and short refresher courses in the art of
~ conflict resolution and through discussion at retreats. ”

" "The sensitivity of employees also should be enhanced through

- “including this subject-in relevant training programs, such as
‘. courses in the art of conflict resolution.
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Performance standards and elements for managers should emphasize the
need for special attention to dealing effectively with differing
professional views or opinions. They should be revised to eliminate
any negative implications associated with employees' raising
differing professional views or opinions.

Managers and supervisors should be recognized and rewarded for
dealing effectively with differing professional views or opinions.

Managers should use the awards process to recognize employees who
submit vatuable differing professional views or opinions.

®  Corrective action should be taken in cases where a manager or
supervisor is found to have taken an unwarranted action against an
employee because of a differing professional view or opinion, or
where an employee misuses the system, as now specified in Manual
Chapter 4125,

A DPO Special Review Panel should annually assess the informal and
formal processes for dealing with differing professional views or
opinions, including the effectiveness of the process, how well it is
understood by employees, and the organizational climate for having
these views or opinions aired and properly decided.
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° INFORMAL PROCESS

The current DPO process is :a highly structured and formal process that
requires extensive documentation of a disagreement after a firm -
management position has been established. As a result, issues raised are
all too often addressed in a confrontational atmosphere.

The NRC's formal process for addressing DPOs 'is almost unique among government
agencies. Other organizations have informal, rather than formal, programs and
processes for handling differing views. These informal processes tend to
emphasize the resolution of potential issues as early as possible, at the
lowest possible organizational level, and with a minimum of documentation,
emotional involvement, and resource expenditure. Some organizations indicated
they had not adopted a highly structured and formal process specifically to
minimize the potential for creating conflicts and "win-lose" situations
between management and staff. o ‘ '

As a matter of policy, all employees are instructed to express their best
professional judgments at all times. Manual Chapter 4125 indicates that each
employee not only has a right to make known a differing professional judgment
but, indeed, has a duty to do so. However, Manual Chapter 4125 makes a
distinction between instances in which various views and opinions are
routinely raised and resolved in the ordinary course of business and those in
which, after discussion, an employee continues to believe the NRC would be
better served if another opinion prevailed. In the latter case, the
individual is to submit a written statement of differing professional opinion
to his/her supervisor. This written statement is labelled a "DPO," and the
Manual Chapter specifies the highly structured, formal procedure for its
disposition.

The current process promotes the confrontational aspects of expressing
differing professional views by requiring the filing of a formal DPO within
the management chain. The Panel believes that the confrontational aspects can
be reduced by providing an informal, less cumbersome process for the early
consideration of differing professional views.

The formal DPO process is often thought of as a "last resort," and many
employees would prefer to attempt to work within the chain of command to
resolve differing views. Most survey respondees indicated they would prefer
to discuss differing views with their immediate supervisor (58%) or with
Office management at least one step higher than the immediate supervisor
(65%). Subpanel 2 noted that all of the individuals interviewed by its
members strongly preferred to resolve differing professional views through
means other than the formal DPO process.

The Subpanel 2 report indicates that employees have a strong preference for an
informal process, such as that used in Region III, where issues are addressed
by a review panel composed of management and employees that makes
recommendations to the Regional Administrator. This approach involves a
minimum of documentation and structure, yet it has been effective in

resolving differing professional views.
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Concerns also were voiced about the importance of providing a means for
submitting differing professional v1ews ‘anonymously.

The Panel believes that the informal DPO process should focus on issues
directly related to the mission of the NRC. Certain types of issues should be
specifically excluded from this process, including (1) issues that are
appropriately addressed under grievance procedures or under other appeal
procedures, or are specifically provided for in law or government-wide L
regulation; (2) issues that are subject to collective bargaining; and (3) .
issues involving allegations of wrongdoing that are more appropriately
addressed by the Office of Inspector and Auditor or the Office of
Investigations.

Considering these findings, the Panel believes that the NRC program for
handling differing professional views or opinions should include informal as
well as formal approaches to better assure that differing views are expressed
and heard. However, only those issues that are raised to the formal process
should be considered DPOs.

Informal means of handling differing professional views or opinions‘include
discussions within the management chain, attachment of d1ffer1ng views to
proposed management pos1t1ons, and the estab11shment of review panels within
Offices and Regions.

The Panel agreed that employees should be strongly encouraged to have early
oral discussion on differing professional views and opinions within the normal
Office or Region management chain especially with the immediate supervisors.
If these oral discussions do not result in an agreed-upon disposition,
employees should be permitted to document their views and attach them to
proposed staff papers or other material proposing an NRC pos1t1on This would
permit upper level management to consider the differing view as the proposed
NRC position goes through the approval cha1n

If an employee chooses to pursue the matter, he/she may initiate a review of
the matter by an in-Office or in-Region panel (review panel). This review
panel would be appointed for a specified term. The review panel would review
written statements of differing professional views, either signed or unsigned.
The review panel would evaluate the issue, seek whatever additional input from
other sources it feels appropriate, including the help of experts in the area
under review, and then make a recommendation on the disposition of the issue
or on the path or procedure to gain disposition to the Office Director or
Regional Administrator. The review panel would be required to provide
documentation sufficient to ensure that the issue is well characterized and
that the basis. for the panel's recommendation is clear. No other
documentation would be required, and the documentation, including the
‘recommendation and disposition of the issue, would remain available within the
Office or Region.

Issues not resolved through the informal process could be handled through the

formal DPO process, which is independent of the Office or Region. This option
should be available to bcth employees and managers alike.

DPO Special Review Panel 8



In all cases, matters involving potential immediate or significant health and
safety concerns would be given priority handling by the review panels and
brought to the immediate attention of higher level management, as deemed
appropriate.

RECOMMENDATION: Provide in Manual Chapter 4125 for an informal process as

well as a formal process for considering the differing professional views of

employees on issues directly related to the mission of the NRC.

o

Individual employees should be strongly encouraged to discuss their
differing professional views and concerns within the chain of
command, especially with their immediate supervisors, as a first
step in resolving differing professional views. No record keeping
or documentation of this discussion is required. :

Individual employees should be permitted to document their differing
professional views and attach them to the proposed staff position or
other documents, to be forwarded with that position as it moves
through the management approval chain.

An informal process should be established whereby a standing panel
(review panel) in each Region, major Headquarters Program Office,
and other Staff Offices would be permanently established to promptly
review differing professional views and either propose a disposition
or propose a procedure to gain prompt disposition. The review panel
would make recommendations to the Reg1ona1 Administrator or Office
Director, as appropriate.

The review panels, which would be appointed by the Regional
Administrator or Office Director for one year, should normally be
chaired by the Deputy Regional Administrator, Deputy Office
Director, or equivalent official. Each review panel could include
one member (and alternate) appointed from mangement and one member
(and alternate) appointed from a list of at least three bargaining
unit employees submitted by the Agency bargaining unit
representative. The review panels should solicit the views of
experts knowledgeable of the issues raised.

The review panel process should be initiated by a written statement,
signed or unsigned, that is submitted tc the Region or Office review
panel chairman. Employees should be periodically reminded that
issues that are submitted unsigned must be accompanied by sufficient
documentation to allow for their proper review and disposition. The
development of a form to be used for signed submittals should be
considered.

The review panel should focus on issues directly related to the
mission of the NRC. Certain types of issues should be specifically
excluded from this process, including (1) issues that are
appropriately addressed under grievance procedures or under other
appeal procedures, or are specifically provided for in law or
government-wide regulation; (2) issues that are subject to
collective bargaining; and (3) issues involving allegations of
wrongdoing that are more appropriately addressed by the Office of
Inspector and Auditor or the Office of Investigations.
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The review panels should give priority handling to issues involving
potential immediate or significant health and safety concerns. This
includes calling such issues to the immediate attention of higher
management. ' ' !

The review panel should develop and maintain only the minimum
documentation necessary to preserve an accurate record of the
proceedings and provide the concerned.employee with a reasoned
statement of the disposition of the issue. These records should be
maintained and available within the Region or Office only.

If the informal review panel process does not result in a
satisfactory or timely disposition of an issue, individual employees
may pursue a resolution through the formal Differing Professional
Opinion (DPO) process.
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° FORMAL PROCESS

The formal DPO process, as it is currently structured, is cumbersome and,
by its nature, time consuming. ~ ' '

The informal process described above would serve to avoid many of the
shortcomings of the present DPO process by moving the issue resolution process
promptly to an Office or Region review panel and a decision by the Office
Director or Regional Administrator. However, not all issues will be -
satisfactorily resolved at the Region or Office level, and a formal DPO
process must sometimes be used to raise the issue to a higher management level
for a decision. ‘ :

The Panel addressed a number of the findings identified in the employee survey
and subsequent employee interviews that related to the formal DPO process.

The Panel found that Manual Chapter 4125 should be modified to ensure that the
formal DPQ process involves a review, independent of the Region or Office, and
a disposition decision by the EDO or Commission, depending on the source of
the issue. The Panel recognized that in some cases the EDO or Commission
might wish to call on expertise outside their organizations. In those cases,
using the Advisory Committee on Reactor Safeguards, a separate review panel,
or other qualified sources inside or outside the NRC would be appropriate.

Employees surveyed and interviewed raised the question of the management level
that would be the most appropriate recipient of DPOs. Currently DPOs are
submitted to the immediate supervisor, with a copy to the EDO. In proposing
the informal review panels at the Office or Region level, the Panel believed
that only issues that could not be decided at that level would be handled as
formal DPOs. Under the Panel's proposal, a formal DPO would now be submitted
directly to the EDO or Commission, as appropriate (depending on the source of
the DPO, i.e., whether the individual's office is an EDO or Commission-level.
Office). This would ensure that a formal DPO receives top level review, and
it divorces the process of review from the employee's line organization.

Employee comments also indicated concern about the schedule for handling DPOs,
noting that there is much schedule slippage. Accordingly, the Panel agreed
that Manual Chapter 4125 should include provision for the timely disposition
of formal DPOs through the establishment of milestone schedules, tracking
procedures, and appropriate annual oversight by the DPO Special Review Panel.

Employee comments indicated a need for clarification on who can file a DPO.
Some felt that the process was intended for staff use only and that it was not
designed for management. The Panel believes that either staff or management
could initiate a DPO. Some employees felt that the DPC process was cumbersome
and difficult to understand and recommended that the process be simplified and

streamlined. The Panel agrees that Manual Chapter 4125 should be simplified
and clarified.
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Employee comments overwelmingly supported the use of a defined informal
process in the consideration of each issue, as described above, and there was
general consensus that the use of an informal process would lead to resolution
of most issues. For that reason, the Panel determined that if the EDO or
Commission receives a formal DPO that has not gone through the review panel
process, the EDO/Commission should forward it to the appropriate Regional
Administrator or Office Director. The Regional Administrator or Office
Director would, in turn, submit the issue to the Region or Office review panel
for initial handling. This would permit a proper review of the issue, as well
as a documentation of staff and management viewpoints, which might be useful
in the EDO or Commission review and disposition of the issue.

The formal DPO process should focus on issues directly related to the mission
of the NRC. Certain types of issues should be specifically excluded from this
process, including (1) issues that are appropriately addressed under grievance
procedures or under other appeal procedures, or are specifically provided for
in law or government-wide regulation; (2) issues that are subject to
collective bargaining; and (3) issues involving allegations of wrongdoing that
are more appropriately addressed by the Office of Inspector and Auditor or the
Office of Investigations.

Finally, the Panel found there was a need for communication with the DPO
originator, where possible, upon the completion of the process to ensure that
the originator was made aware of and understood the disposition. This
information could also be made available to other employees by placing the DPO
and its disposition in the NRC Headquarters Public Document Room and posting
the information, excluding the originator's name, on NRC bulletin boards.

The Panel found that the formal DPO process is necessary and should be
preserved, with certain modifications.

RECOMMENDATION: Revise NRC Manual Chapter 4125 to simplify and clarify the
formal process for expressing differing professional opinions.

(o]

The formal DPO process should involve a review independent of the
originator's Region or Office and a decision by the EDO or the
Commission, depending on the source of the DPO.

The formal DPO process should allow the EDO/Commission the option of
using the ACRS, a review panel, or other qualified sources (inside
or outside NRC) to assist in deciding an issue.

The formal DPO process should be initiated by a written statement,
signed or unsigned, that is submitted to the EDO or the Commission,
as appropriate. Employees should be periodically reminded that DPOs
that are submitted unsigned must be accompanied by sufficient
documentation to allow for their proper review and disposition.

° The formal DPO process, as described in Manual Chapter 4125, should
ensure that DPOs are decided in a timely manner by specifying time
periods for action and appropriate annual oversight by the DPO
Special Review Panel,
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The formal DPO process should allow any employee--or manager--~to
initiate a DPO on an appropriate issue.

Manual Chapter 4125 should be carefully edited to ensure clarity and
eliminate redundancy. For example, the use of the term "resolution"
should be changed to reflect the fact that it will not be possible
to reach agreement in all cases.

° The formal DPO process should stipulate that if the EDO or
Commission receives a DPO that has not gone through the Office or
Region review panel process, the EDO/Commission shall forward it to
the appropriate Regional Administrator or Office Director, who, in
turn, will submit it to the appropriate Region or Office review
panel. If after the Office or Region review, the originator is
satisfied that the matter is settled, a copy of the case file
indicating the disposition will be sent to the EDO or Commission, as
appropriate. If the matter ‘is not settled to the satisfaction of
the originator at the Office or Region level, the Office Director or
Regional Administrator will send a recommendation to the EDO or
Commission for a final decision. In the case of an anonymous
filing, after the Office or Region review, a copy of the case file
will be sent to the EDO or Commission. At this point, the EDO or
Commission would consider the decision of the Office Director or
Regional Administrator and either accept this decision or consider
the matter further.

The formal DPO process should focus on issues directly related to
the mission of the NRC. Certain types of issues should be
specifically excluded from this process, including (1) issues that
are appropriately addressed under grievance procedures or under
other appeal procedures, or are specifically provided for in law or
government-wide regulation; (2) issues that are subject to
collective bargaining; and (3) issues involving allegations of
wrongdoing that are more appropriately addressed by the Office of
Inspector and Auditor or the Office of Investigations.

The formal DPO process should not be considered complete until,
where possible, the disposition of the DPO is explained to the
originator of the differing view and the DPO and its disposition are
placed in the NRC Headquarters Public Document Room and posted,
excluding the originator's name, on NRC bulletin boards.

The formal DPO process should include specific requirements for
accurate and consistent records of formal DPO proceedings, including
defining who is responsible for keeping such records. Records of
the handling of a differing professional view within an Office or
Region should be maintained only within that component.
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©  COMMUNICATION

The current processes for expressing differing professional views are not
widely known among NRC employees.

Both the results of the employee survey (Appendix C) and persona] interviews
indicated that many employees are not aware of the provisions for formally or-
informally expressing differing professional views. The Panel found that
improvements in the methods of commun1cat1ng information about the DPO process
are needed to increase employees' awareness of the process.

RECOMMEMNDATION: Clearly and effectively communicate to all emp]oyees
information on the formal and informal processes for express1ng differing
professional views.

[~}

The informal and formal processes for resolving differing
professional views should be widely publicized to ensure that all
employees are familiar with the processes and with the NRC's
commitment to airing differing professional views. This pub11c1ty
should include the following:

- Assure that the orientation of new emp]oyees covers this po]1cy
and process.

- Periodically publicize the subject using such media as the |
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