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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

CONCISE SUMMARY OF THE CASE

Pursuant to 3" Cir. LAR 33.3, counsel are required to file a concise summary of the case
within 14 days of the date of docketing of the Notice of Appeal. Total statement is limited to no more than 2
pages, single-spaced. Counsel may utilize this form or attach a 2 page statement encompassing the information
required by this form.

SHORT ' :
CAPTION: State of New Jersey v. U.S. Nuclear Regulatory Commission

USCA NO.: 11-3228

LOWER COURT or AGENCY and DOCKET NUMBER:
U.S. Nuclear Regulatory Commission, NRC-2008-0030, RIN 3150-Al55

NAME OF
JUDGE:

Specify who is suing whom, for what, and the subject of this action. Identify (1) the nature of the action; (2) the
parties to this appeal; (3) the amount in controversy or other relief involved; and (4) the judgment or other
action in the lower court or agency from which this action is taken:

The State of New Jersey petitions the Court for review of the final rule of the United States Nuclear Regulatory
Commission (“NRC") entitied “Decommissioning Planning” (“Decommissioning Planning Rule"). The Decommissioning
Planning Rule was published at 76 Fed. Reg. 35512 (June 17, 2011). The respondents are the NRC and the USA. New
Jersey requests that the Court set aside the Decommissioning Planning Rule as arbitrary and capricious and otherwise
contrary to law.

LIST and ATTACH a copy of each order, judgment, decision or opinion which is involved in this appeal. If the
order(s) or opinion(s) being appealed adopt, affirm, or otherwise refer to the report and recommendation of a
magistrate judge or the decision of a bankruptcy judge, the report and recommendation or decision shall also be
attached.

Decommissioning Planning Rule, 76 Fed. Reg. 35512 (June 17, 2011) (attached).




CONCISE SUMMARY OF THE CASE (cont.)

Provide a short statement of the factual and procedural background which you consider iipportant to this appeal:

On-January 22, 2008, the NRC proposed the Decommissioning Planning Rule. 73 Fed. Reg. 381"2"_('Jén.:22, 2008). On
April 4, 2008, the State of New Jersey submitted timely comments on the proposal. On June 17, 2011, the NRC adopted
the Rule without changes.

The Rule sets forth the real rate of return on investment when establishing financial assurance for long-term maintenance
and monitoring of a site containing long-lived radioactive waste. The NRC assumes the financial assurance under the
Rule would endure to perpetuity.

Identify the issues to be raised on appeal:

1. Whether the Ruie is arbitrary and capricious because the NRC failed to consider important aspects of the rule and lacked a
sufficient record.

2. Whether the Rule is arbitrary and capricious because it conflicts with the NRC's own justification for the Rule.
3. Whether the Rule is arbitrary and capricious because the NRC misconstrued New Jersey's comments on the Rule.

4. Whether the Rule violates the Atomic Energy Act, 42 U.5.C. § 2011 et seq., the National Environmental Policy Act (NEPA), 42
U.S.C. § 4321 et seq., and the Administrative Procedure Act, 5 U.5.C. § 501 et seq.

This is to certify that this Concise Summary of the Case was electronically filed with the Clerk of the U.S. Court
of Appeals for the Third Circuit and a copy hereof served to each party or their counsel of record
this 30th day of August ,2011

/s/ Andrew D. Reese

Signature of Counsel
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 11-3228

State of New Jersey vs. Nuclear Regulatory Commission, et

ENTRY OF APPEARANCE
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State of New Jersey

Indicate the party’s role IN THIS COURT (check only one):
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v Mr. Ms. Mrs. Miss

Firm Paula T. Dow, Attorney General of New Jersey

Address PO Box 093, Hughes Justice Complex, 25 Market Street

City, State, Zip Code Trenton, NJ 08625-0093
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Primary E-Mail Address (required) Andrew.Reese@dol.lps.state.nj.us
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RECEIVE NOTICES OR COPIES OF DOCUMENTS INCLUDING BRIEFS AND APPENDICES UNTIL AN
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ADMISSION TO THIS COURT'S BAR MAY FILE AN APPEARANCE FORM. (BAR ADMISSION IS
WAIVED FOR FEDERAL ATTORNEYS.)

IT IS IMPORTANT THAT ALL REQUESTED INFORMATION BE PROVIDED AND
THAT COUNSEL SIGN THE FORM IN THE APPROPRIATE ARFEA.

This entry of appearance must be served on all parties.
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 20, 30, 40, 50, 70, and 72
[NRC—2008-0030]
RIN 3150-Al55

Decommissioning Planning

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission {NRC or the Commission)
is amending its regulations to improve
decommissioning planning and thereby
reduce the likelihood that any current
operating facility will become a legacy
site. The amended regulations require
licensees to conduct their operations to
minimize the introduction of residual
radioactivity into the site, which
includes the site's subsurface soil and
groundwater. Licensees also may be
required to perform site surveys to
determine whether residual
radioactivity is present in subsurface
areas and to keep records of these
surveys with records important for
decommissioning. The amended
regulations require licensees to report
additional details in their
decommissioning cost estimate (DCE],

e¢liminate the escrow account and line of

credit as approved financial assurance
mechanisms, and modify other financial
assurance requirements. The amended
regulations require decommissioning
power reactor licensees to report
additional information on the costs of
decommissioning and spent fuel
management.

DATES: The final rule is effective on
December 17. 2012. Compliance with
the reporting provisions in Title 10 of
the Code of Federal Regulations (10
CFR) 50.82(a)(8)(v) and (vii) is required
by March 31, 2013.

ADDRESSES: You can access publicly
available documents related to this
document using the following methods:

e NRC's Public Document Room
(PDR): The public may examine and
have copied. for a fee. publicly available
documents at the NRC’s PDR, O1-F21,
One White Flint North. 11555 Raockville
Pike. Rockville, Maryvland 20852.

» NRC's Agencvivide Documents
Access and Management Svstem
(ADAMS]: Publicly available documents
created or received at the NRC are
available online in the NRC Librarv at
http://wwwnre.gov/reading-rm/
adams.himl. From this page. the public
can gain entry into ADAMS. which
provides text and image files of the
NRC's public documents. If vou do not

have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov.

o Federal Rulemaking Web Site:
Public comments and supporting
materials related to this final rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2008-
0030. Address questions about NRC
dockets to Carol Gallagher, telephone:
301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Robert D. MacDougall, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555~0001, telephone: 301-415~
5175; e-mail:
Robert.MacDougall@nrc.gov, or Kevin
(’Sullivan, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415-
8112; e-mail: Kevin.OSullivan@nrc.gov.

SUPPLEMENTARY INFORMATION:
1. Background
II. Discussion

A. What action is the NRC taking?

B. Whom does this action affect?

C. What steps did NRC take to prepare for
this rulemaking?

D. What alternatives did NRC consider?

E. What is a legacy site?

F. What are [inancial assurances”

G. Why might some materials licensees not
have [unds to decommission their
facility?

H. Why is 10 CFR 50.82 heing amended?

I. Whal changes are being made to 10 CFR
20.14067

J. Which surveys are required under
amended 10 CFR 20.1501(a)?

K. What information must the licensee
collect under amendec 10 CFR 20.15017

L. How will licensees report required
information to the NRC?

M. What financial assurance information
must licensees report to the NRC?

N. Whal changes are being made to
financial assurance regulations?

0. Will some licensees who currently do
not have financial assurance need (o get
[inancial assurance?

P. What changes are being made with
respecl to materials facilities’
decommissioning funding plan (DFP)
and DCE? )

Q. What changes are being made with
respect to license transfer regulations for
materials licensees?

R What changes are being made with

respect to permanently shutdown reactor

decommissioning fund status and spent
~ fuel management plan reporting?

5. When do these achons become effentiv e

. Has NRC prepared a cost-bunelil
anatlvsis of the final rle?

U. Has NRC evaluated the additional
paperwork burden to licensees?
HL. Summary and analvsis of public
commenls on the proposed rule
V. Discussion of Final Amendmenls by
~ Section
V. Criminal Penalties
VI. Agreement State Compatibility
VIL Voluntary Consensus Standards
VIIL Environmental Assessment and Finding
of No Significant Environmental Impact:
Availability
IX. Paperwork Reduction Act Statement
X. Regulatory Analysis
XI. Regulatory Flexibilily Certification
XII. Backfit Analysis '
XIIL Congressional Review Act

I. Background

The NRC issued comprehensive and
risk informed decommissioning
regulations in 1997 as Subpart E of 10
CFR part 20 (62 FR 39058; July 21,
1997). This set of requirements is
known as the License Termination Rule
(LTR). The LTR is based on calculated
doses. and it established specific
radiological criteria for remediation of
lands and structures to complete site
decommissioning and successfully
terminate the license. The LTR provides
an overall approach for license
termination for two different site
conditions: unrestricted use and
restricted conditions for use after
license termination. The LTR applies to
the decommissioning of facilities
licensed under the regulations in 10
CFR parts 30, 40, 50, 60. 61, 63, 70, and
72.In the 1997 LTR final rule, in
response to a public comment that the
requirements of then-proposed

-regulations in 10 CFR 20.1406 should

apply to all licensees rather than only to
applicants for new licenses. the
Commission stated:

Applicants and existing licensees,
including those making license renewals. are
already required by 10 CFR part 20 to have
radiation protection programs aimed towards
reducing exposure and minimizing wasle. In
particular, § 20.1101{a) requires development
and implementation of a radiation protection
plan commensurate with the scope and
extent of licensed activities and sufficient to
ensure compliance with the provisions of 10
CIR part 20. Section 20.1101(b) requires
licensees to use, to the extenl practicable,
procedures and engineered controls o
achieve public doses that are las low as
reasonably achievable] ALARA. In addition,
lessons learned and documented in reports
such as NUREG-1444 {MLORO8R0D27S and
MLOBOB603U8] hove focused attention on the
nevd to minimize and control waste
seneration during operalions as part of
development of the vequired radiation
protection pluns. Furthermore. the financial
assurance regquirements issued in the January
271988 (53 FR 24018}, rule on planning for
devomnyissioning requite livensees (o
provide adequate Tunding tor
decommiissioning, These [unding
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requiremeénts create great incentive to
minimize contamination and the amount of
funds set aside and expended on cleanup. (62
FR 39082; July 21, 1997).

Current 10 CFR 20.1101(a) requires
each licensee to implement a radiation
protection program to ensure
compliance with the regulations in 10
CFR part 20. Current § 20.1101(b}
requires each licensee to use, to the
extenl practical, procedures and
engineering controls based upon sound
radiation protection principles to
achieve occupational doses and doses to
members of the public that are ALARA.
To achieve doses that are ALARA,
licensees are already required to apply

-operating procedures and controls to
evaluate potential radiological hazards
and methods to minimize and control
waste generation during facility
operations.

In a Staff Requirements Memorandum
(SRM) for SECY-01-0194, dated June
18, 2002 (NRC ADAMS Accession
Number ML021690563). the
Commission directed the staff to
conduct an analysis of LTR issues. The
staff conducted the analysis and
presented results and recommendations
to the Commission in SECY-03-0069
(ML030800158), dated May 2. 2003, and
known as the LTR Analysis. One of the
recommendations was a set of
“measures to prevent future legacy
sites.” A legacy site is a facility that is
in decommissioning status with
complex issues and an owner who
cannot complete the decommissioning
work for technical or financial reasons
(as discussed further in Section 11LE of
this document). The set of measures to
prevent future legacy sites had two
distinct parts: (1) The need for imely
reporting during facility operations of
subsurface contamination that has a
potential to complicate future

-decommissioning efforts: and (2) The
need for more detailed reporting of
licensee financial assurance
mechanisms to fund site
decommissioning activities and
prolection of the committed funds in
cases of financial distress. The need for
timely reporting of subsurface
contamination during facilitv operations
was explained in Attachment 8 tn
SECY-03-0069 (MLO308701806).
Attachment 8. under the heading
“chronic releases.” reconnmended
revising the regnlations in 10 CFR
2001406 1o extend its minimization of
contamination requirements to cover
licensees in addition to license
applicants. Recommendations for mare
detuiled decommissioning financial
assurance requirements are set forth in
Attachment 7 to SECY-03-006Y
(MLOZ0OK70180).

In the SRM for SECY=-03-0069
(ML033210595), the Commission
approved the staff’s recommendations
and authorized development of a
technical basis to support a proposed
rule. As pertinent to the then-proposed
regulations in 10 CFR 20.1406 and 10
CFR 20.1501 revisions, the
Commission’s SRM states as follows:

The Commission has approved the stalf’s
recommendation related to changes in
licensee operations as described in
attachment 8. However. in addition to
incorporaling risk-informed approaches, the
staff should ensure that they are
performance-based. The staff will have to be
very careful when crafting the guidance
documents so thal it is clear to the licensees
and to the staff how much characterization
information is enough. The staff should only
ask for limited information. Licensees should
not be required to submit the equivalent of
a full scale MARSSIM [Multi-Agency
Radiation Survey and Sile Investigalion
Manual (ML082470583)] survey every vear.

During 2003 and 2004, the NRC staff
evaluated the decommissioning program
and assessed the effectiveness of other
improvements to protect public health
and safety beyond those identified in
the LTR Analysis. To integrate and track
regulatory improvements resulting from
the LTR Analysis and the further
evaluation of the decommissioning
program. the NRC adopted an Integrated
Decommissioning Improvement Plan
(IDIP) for activities during FY 2004
through 2007 (ML050890051). Among
other actions, the IDIP called for
publication of the Decommissioning
Planning proposed rule and written
guidance describing changes in the
regulations to prevent future legacy
sites.

In 2005 and 2006. the operators of
several nuclear power plants reported
that inadvertent and unmonitored
radjoactive liquid releases, primarily
tritium contained in water, had
occuired. In some instances, the release
of radioactive liquid was not recognized
by the licensee until vears after the
release had apparently started. The NRC
Executive Director for Operations
chartered a Task Force to conduct a
lessons-learned review of these
incidents. The Task Force final report
(M1.062650312) dated September 1.
2006. concluded that the levels of
tritium and other radionuclides
measured thus far do not present a
health hazard to the public and
presented a list of findings and
recommendations that the Task Force
believed would improve plant
operations and public confidence in
nuclear plant operations. The lindings
and recommendations in the Task Force
report identified the need 10 Clarifv

existing licensee requirements to
demonstrate that they have achieved
public and occupational exposures that
are ALARA during the life cycle of the
facility. which includes the
decommissioning phase.

In April 2005, the NRC conducted a
2-day public workshop to solicit public
comments on the technical basis for the
proposed rule, covering changes in
licensee operations and financial
assurance. A 1-day public roundtable
meeting was held in January 2007 to
solicit public comments on specific
topics in the technical basis for the
proposed rule.

SECY-07—-0177 (ML072390153), dated
October 3, 2007, requested Commission
approval to publish a proposed rule
consistent with the recommendations
approved in SRM-SECY--03-0069 and

_the public comments from the workshop

and roundtable meeting noted
previously. The Commission approved
staff's request in SRM-SECY~-07-0177
(ML073440549), dated December 10,
2007. and accordingly. the proposed
rule was published for comment in the
Federal Register on January 22, 2008
(73 FR 3812).

II. Discussion

A. What action is the NRC taking?

The NRC is amending its regulations
to improve deconmnissioning planning
and thereby reduce the likelihood that
facilities under its jurisdiction will
become legacy sites. To help achieve
this goal. one sel of complementary
amendments revises 10 CFR 20.1406 to
make it applicable to licensees with
operating facilities as well as to license
applicants and revises 10 CFR
20.1501(a) by replacing its undefined
term “‘radioactive material’”’ with
“residual radinactivitv.” a term already
defined in 10 CFR part 20. This defined
term includes subsurface contamination
within its scope. Both new 10 CFR
20.1406(c) and amended 10 CFR
20.1501(a} are worded to include
subsurface contamination within their
scope by using the term “residual
radioactivity.” These changes serve lo
reinforce the intended linkage between
these provisions. and are consistent
with NRC policy that licensees conduct
operations to minimize the generation of
waste 1o facilitate later facility
decommissioning. A second set of
amendmenis improves
decommissioning planning by requiring
more detailed reporting of DCEs and
tighter control of financial instruments
used to provide decommissioning
financial assurance.

The new 10 CFR 20, 1306(c) states as
follows:
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(c) Licensees shall, to the extent practical,
conduct operations 1o minimize the
introduction of residual radioactivity into the
site, including the subsurface, in accordance
with the existing radiation protection
requirements in Subpart B of this part and
radiological criteria for license termination in
Subpart E of this part.

The amended 10 CFR 20.1501(a) and (b)
state as follows:

(a) Each licensee shall make or cause to be
made, surveys of areas, including the
subsurface, that—

(1) May be necessary for the licensee to
comply with the regulations in this part; and

(2) Are reasonable under the circumstances
to evaluate—

(i) The magnitude and extent of radiation
levels; and

(ii} Concentrations or quantities of residual
radioactivity; and

(iii) The potential radiological hazards of
the radiation levels and residual radioactivity
detected.

{b) Notwithstanding § 20.2103(a) of this
part, records from surveyvs describing the
location and amount of subsurface residual
radioactivity identified at the site must be
kept with records important for
decommissioning, and such records must be
retained in accordance with §§ 30.35(g).
40.36(f), 50.75(g), 70.25(g), or 72.30(d}, as
applicable.

As indicated. use of the term
“residual radioactivity” is a key
component of the amendments, and this
term is discussed below. It is also
discussed in the response to comment
G.19 in section IIf of this document.

1. Residual Radioactivity
As set forth in 10 CFR 20.1003:

Residual radioactivity means radioactivily
in structures, malerials. soils. groundwater,
and other media al a site resulting from
activities under the licensee's control. This
includes radioactivity from all licensed and
unlicensed sources used by the licensee, but
excludes background radiation. 1t also
includes radioactive materials remaining al
the site as a result of rouline or accidental
releases of radioactive material at the site and
previous burials al the site, even if those
burials were made in arcordance with the
provisions of 10 CFR part 20.

Certain operational events (e.g.. slow.
long-term leaks). particularly those that
cause subsurface soil and ground-water
contamination. can significantly
increase the cost of decommissioning.
To adequatelv assure that a
decommissioning fund will cover the
costs of decommissioning. the owner of
a facility must have a reasonably
accurate estimate of the extent to which
residual radioaclivity is present at the
facility, particularly in the subsurface
soil and groundwater. As reflected
previously, the new 10 CFR 20.1406(¢)
requires that licensess conduct their
operations in a manner that will
minimize the introduction of residual
radicactivity into the site.

Section 20.1501(a) has been revised
by replacing its undefined term
“radioactive material” with “residual
radioactivity.” For some, the phrase
“residual radioactivity” may have a
connotation implying radioactive
material that is ““left over” afler
operations. This is not the meaning. As
reflected in the previously stated
definition, the term *“‘residual
radioactivity” includes everything that
the term *‘radioactive material”’ implies
in this section of the current regulations
plus other radioactive material resulting
from activities under the licensee’s
control, such as contamination in the
subsurface. The use of the term
“residual radioactivity” in § 20.1501(a)
also is intended to provide a link with
new § 20.1406(c). The amended
§ 20.1501(a) retains previous survey
requirements, with the addition that
such requirements include
consideration of waste in the form of
residual radioactivity. Together, the
amended § 20.1501(a)} and the new
§ 20.1406(c) specify that compliance
with 10 CFR part 20 requirements is a
necessary part of effectively planning
for decommissioning. The §§ 20.1406(c)
and 20.1501(a) provisions are discussed
further in Sections IL.I and ] of this
document. These activities, undertaken
during facility operations, will provide
a technical basis for licensees and NRC
to understand the effects of significant
residual radioactivity on : :
decommissioning costs, and will help to
determine whether existing financial
assurance provided for site-specific
decommissioning is adequate. By using
the ierm “residual radioactivity,” the
new § 20.1406(c) and amended
§20.1501(a) caver any licensed and
unlicensed radioactive material that
have been introduced to the site by
licensee activities.

New paragraph 10 CFR 20.1501(b)
requires licensees to keep records of
survevs of subsurface residual
radioactivity identified at the site with
the records important for
decommissioning. To remove any
ambiguity about the applicability of
record retention requirements. this
paragraph also clarifies that such
records must be retained in accordance
with %5 30.35(g). 40.36(1), 50.75(g).
70.25{g). or 72.30(d)}, as applicable.
These provisions specifv certain tvpes
of information important to
decommissioning and require licensees
to keep records with this information in
an identified location until the site is
released for unrestricted use, or in the
case of reaciors. until the licensce is
terminated. These: decommissioning-
related record retention requirements

supersede those of § 20.2103(a}, which
generically requires that records of the
results of such radiological dose
assessment activities as surveys, air
sampling, bioassays. and calibrations be
retained for 3 vears after the record is
made.

During operations, residual
radioactivity that would be significant
for decommissioning planning would be
a quantity of radioactive material that
would later require remediation during
decommissioning to meet the
unrestricted use criteria of 10 CFR
20.1402. As stated in the proposed rule,
significant residual radioactivity in
subsurface media, such as soil, is a
component of waste, because it must be
removed and disposed of to meet
unrestricted use criteria in 10 CFR
20.1402 (73 FR 3815; January 22, 2008).

During decommissioning, the licensee
musl evaluate dose from all residual
radioactivity surveyed at its site using
the radiological criteria in Subpart E to
10 CFR part 20. For contamination
migrating offsite from previous leaks
and spills into the subsurface, a licensee
must comply with the applicable license
conditions for its facility. Such offsite
contamination, released as an effluent in
quantities below annual regulatory
limits, has been a factor in the

. decommissioning of a few NRC and

Agreement State sites. However, the
scope of this rulemaking does not
include offsite contamination
discovered during decommissioning.

The NRC's technical basis for the
effect that significant residual
radioactivity in the subsurface has on
decommissioning costs is based on a
2005 NRC staff study. “General
Guidance for Inspections and
Enforcement to Prevent Future Legacy
Sites and Indicators of Higher Risk of
Subsurface Contamination”
(ML052630421). The purpose of this
study was to evaluate experience at sites
that have undergone. or were
undergoing, decommissioning to
identify the types of events that have
caused subsurface contamination.
Associating these events with
knowledge of currently operating sites
provided a means for NRC staff to
evaluate the potential for future
subsurface contamination at currently
operating facilities. This risk-informed
approach concluded that the sites with
a higher likelihood of becoming legacy
sites shared the following
characteristics: relativelv farge volumes
of low specific activity radinactivelv
contaminated liquids. lares volumes of
Jung-lived radionuclides. large
throughput. Hguid processes. or
processes that involve large quantities of
solid radivactive material stored
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outdoors. The study identified a number
of events that could increase
decommissioning costs by increasing
the possibility of soil or ground-water
contamination and concluded that these
events should cause the licensee 1o
reevaluate its DCE. Additional
discussion on this topic is in Sections
IL.G and II.H of this document.

The changes to 10 CFR 20.1406 and
20.1501 are consistent with existing
NRC policy for operating facilities.
Under 10 CFR 20.1101(b), licensees
must use procedures and engineering
controls to achieve occupational doses
and doses to members of the public that
are ALARA, during operations and
during decommissioning. To
accomplish this, licensees must be able
to demonstrate their knowledge of
residual radioactivity in the subsurface,
including soil and ground-water
contamination, particularly if the
subsurface contamination is a
significant amount that would require
remediation during decommissioning to
meet the unrestricted use criteria of 10
CFR 20.1402. This is an extension of the
requirements promulgated in the 1997
LTR that were applicable only to license
applicants. This action is needed,
because significant subsurface residual
radioactivity at current operating
facilities may be a potential radiological
hazard. Such a hazard. if left
undetected, could potentially result in a
failure to fully fund decommissioning
while the facility is still operating. The
revised requirements implement
existing NRC policy by helping
licensees to continue achieving doses
that are ALARA and within dose limits.
and helping them to more effectively
plan for decommissioning.

2. Financial Assurance

This final rule {amending §§ 30.35.
40.36, 70.25, and 72.30, and Criterion 9
of Appendix A to Part 40) codifies
certain aspects of existing regulatory
guidance to improve the quality of the
DFP and applies NRC experience to
increase the likelithood that adequate
funds will be available when needed to
complete the decommissioning process.
This final rule allows materials
licensees to base their financial
assurance for decommissioning on a
“certification amount™ onlv if the
licensee's site survevs do not indicate
the presence of residual radinactivity in
amounts that would prevent the site
from meeting the unrestricted use
criteria in § 201402, This tinal rule
actdresses the potential valnerability of
the parent companyv guarantee and the
sell-guarantee as the financial
mechanism for providing
decommissioning lunding assurance. in

cases where the guarantor falls into
financial distress. Fhis final rule
requires all reactor and materials
licensees who use these guarantee
mechanisms to establish a standby trust
fund to receive the guaranteed financial
assurance amount should that amount
become immediately due and pavable.

For licensees with reactors in a
decommissioning status, this final rule
institutes additional reporting
requirements for decommissioning fund
status, spent fuel management costs,
and estimated decommissioning costs.
These new reporting requirements, in
part, modify the existing Post Shutdown
Decommissioning Activities Report
(PSDAR) requirements set forth in 10
CFR 50.82(a)(4)(i). Additional reporting
requirements specify that each power
reactor licensee undergoing
decommissioning must submit an
annual financial assurance status report,
as set forth in new paragraphs 10 CFR
50.82(a)(8)(v) through (a)(8)(vii).

Under this final rule, all licensees
decommissioning their facilities
pursuant to 10 CFR 20.1403 restricted
release criteria are required to use a
trust fund to meet the financial
assurance requirements. A trust fund is
the only financial assurance mechanism
allowed for the long-term maintenance
and surveillance of restricted release
sites, unless a government organization
either provides a guarantee of funds or
assumes custody and ownership of the
site. This topic is discussed further in
Section LN of this final rule.

. Whom does this action affect?

Bv the effective date of this final rule.
the NRC believes that the changes to 10
CFR part 20 will aftect a small number
of licensees. and that the changes to -
financial assurance regultations will
affect several hundred NRC licensees.

Based on the regulatory analvsis for
the final rule. NRC believes a small
number of materials licensees {a total of
about five NRC and Agreement State
licensees) will need to perform
additional site survevs due to the
presence of significant residual
radioactivity. The licensees who will
need to perform additional surveys were
modeled in the regulatory analvsis as
rare metal (i.e., rare earth) extraction
facilities with uranium as a sotl
contaminant. Although the number of
licensees atfected by rule changes 1o 10
CIR part 20 0s small. the cust to States
or the Fedoeral Government to enforee
and then fully decommission a single
legacy site is much higher than the cost
to prevent the occurrence o a legacy
site through amended regulations.

Livaniun recovery licensees and
applicants will not be subject 1o the new

10 CFR 20.1406(c) requirements, just as
theyv are not subject to the existing 10
CFR 20.1406 requirements. As stated in
existing 10 CFR 20.1401(a), uranium
and thorium recovery facilities, and
uranium solution extraction facilities,
are not subject to the regulations in 10
CFR part 20. Subpart E. Such facilities
are and will continue to be subject to
the regulations in the other 10 CFR part
20 subparts, and the revised survey and
monitoring requirements in 10 CFR
20.1501(a) and new 10 CFR 20.1501(b)
will thus be applicable to them.
Uranium recovery licensees are
additionally subject to existing
monitoring requirements pertaining to
soil and groundwater contamination in
Appendix A to 10 CFR part 40. The
above issues are discussed further in the
response to Comment G.14 in Section IlI
of this document.

For NRC licensees who have
subsurface soil contamination but no
groundwater contamination, a minimal,
routine monitoring plan may remain in
effect through license termination. The
routine monitoring plan witl be
described in DG-4014. Application of a
minimal. routine monitoring plan at
sites with no groundwater
contamination is meant to improve
licensee decommissioning planning and
the basis used for DCEs.

The large majority of NRC and
Agreement State licensees are not
expected to have residual radioactivity
in suil or groundwater, because they
possess small amounts of short-lived
byproduct material or byproduct
material that is encased in a capsule
designed to prevent leakage or escape of
the byproduct material (i.e., a sealed
source). This set of licensees is expected
to include the non-fuel-cvcle nuclear
facilities, which either have no
significant residual radicactive
contamination to be cleaned up. or, if
there is contamination. it is localized or
will be quickly reduced to low levels by
radioactive decay. Licensees who do not
have residual radioactivity in soil or
groundwater, and who do not have an
obligation to set aside funds for
decommissioning financial assurance,
are not affected by this final rule.

Approximatelt 300 NRC materials
licensees and over 1,000 Agresment
State licensees have an obligation to set
aside funds for deconnmissioning
financial assurance. Of the NRC
licensees. approximatelv 50 percent nse
a certified amonnt. specified in
regutlations. with the remaining 50
prreent using a site-specific DFP ar
License Termination Plan (LTP) 1o meet
the decommissioning financial
assurance requirements. | there is
significant residual radioactivity at the
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site. the final rule changes in §§ 30.35,
40.36, 70.25, and 72.30 require a
licensee to switch out of its certified
funding amount and replace the
certified amount with a DFP. At this
time, the NRC staff is not aware of any
licensees using certified amounts for
decommissioning that need to switch to
a DFP because of significant residual
radioactivity.

Licensees using a site-specific DFP or
License Termination Plan to meet
decommissioning financial assurance
requirements will have additional
reporting requirements based on final
rule changes in §§30.35, 40.36, 50.82,
70.25, and 72.30. The materials
licensees under 10 CFR parts 30, 40, 70,
and 72 will need to provide more details
to support their DCEs, such as the
assumed cost of an independent
contractor to perform all .
decommissioning activities.

Final rule changes to 10 CFR 50.82(a)
affect the 12 power reactor licensees
undergoing decommissioning. Such
licensees will need to provide more
details regarding their DCEs and will
need to provide cost estimates for
managing irradiated fuel. More
specifically, licensees who have
submitted a certification of permanent
cessation of operations under 10 CFR
50.82(a) are subject to annual tinancial
assurance reporting requirements
similar to those imposed on operating
reactors under existing 10 CFR 50.75(f).
The annual reports must identify yearly
decommissioning expenditures, the
remaining balance of decommissioning
funds. and a cost estimate to complete
decommissioning. Similar to the one-
time reports required by 10 CFR
50.54(bb), the annual reports required
under 10 CFR 50.82(a){8) must.identify
the amount of funds accumulated to
manage irradiated fuel and the projected
cost of managing the irradiated fuel
until title and possession is transferred
to the Secretary of Energy.

Approximately 20 NRC licensees use
an escrow account as a prepayment
financial mechanism and will be
affected by final rule changes in
§§ 30.35, 40.36, 70.25, and 72.30 (which
eliminate the escrow account as a
prepavment financial assurance
method). No NRC licensees are using a
line of credit (which is being eliminated
as an acceptable financial assurance
instrument) to provide financial
assurance.

Approximately 45 NRC licensees use
a parent company guarantee or sell-
guarantee as a financial assurance
mechanism. These licensees will be
affected by final rule changes in 10 CFR
part 30, Appendices AL C. D and E.
which require establishment of a

standbv trust tund before the guarantee
becomes effective. and which contain
other new requirements. The standby
trust fund is to be set up for receipt of
funds in the case of financial distress by
the guarantor. In the regulatory analysis
and Paperwork Reduction Act burden
estimate, NRC assumed that a total of 25
of these 45 licensees will need to
establish a trust fund to comply with the
amended regulations, while the other 20
already have an established trust fund.

The regulatory analysis for this final
rule, referenced in Section X of this
document, has detailed cost-benefit
estimates regarding the licensees who
will be affected by the amended
regulations. :

C. What steps did NRC take to prepare
for this rulemaking?

The NRC took several initiatives to
enhance stakeholder involvement and to
improve efficiency during the
rulemaking process. On May 28, 2004.
the NRC staff issued Regulatory
Information Summary (RIS} 2004-08.
“Results of the License Termination
Rule Analysis” (ML041460385). This
RIS was the first follow-up action taken
in response to the SRM for SECY-03—
006Y. The purpose of the R1S was to
inform licensees and stakeholders of
NRC's analysis of the issues associated
with implementing the LTR. the
Commission’s direction to resolve these
issues, the schedule for future actions.
and opportunities for stakeholder
comment, The RIS noted that
stakeholder involvement would be an
important part of developing the
planned rulemaking and guidance.

In April 2005. the NRC conducted a
2-dayv decommissioning workshop
examining a number of LTR topics.
including potential changes in facility
operating requirements and changes to
financial assurance to prevent legacy
sites. Stakeholders addressed the issues
and potential resolutions that could be
accomplished through rulemaking.
Since then, NRC has maintained a Web
page (http://wwwenre.gov/about-nre/
regulatorv/decommissioning.html) with
information including draft guidance
dlocuments, Commission papers. and a
variety of decommissioning program
documents. The NRC presented papers
on the technical basis scope of the
rulemaking at American Nuclear Society
conferences in 2004, 2005. and 2006.
and other stakeholder forums.

In fune 2006, the NRC formed a
proposed rule Working Group of NRC
stalf and one Agreement State
representative from the Organization of
Agresment States {OAS]). The NRC has

" hetd discussions with State and Federal

agencies on their experience with trust

funds for long-term financial assurance.
including a discussion with the U.S.
Environmental Protection Agency (EPA)
on October 6. 2006.

In January 2007, the NRC held a
public roundtable meeting that was

. attended by about 40 stakeholders. The

meeting was held to solicit input from
stakeholders and interested members of
the public regarding the issues of
licensee control and identification of
subsurface residual radioactivity and
changes that were being considered in
decommissioning financial assurance
requirements. The Summary Notes and
transcript of this public meeting are
posted on: http://www.nrc.gov/about-
nrc/regulatory/decommissioning/public-
involve.html.

D. What alternatives did NRC consider?

The proposed rule Working Group
considered three different alternatives
for the rule. Each was evaluated in the
environmental assessment (see Section
VIt of this document) and the
regulatory analysis (see Section X of this
document). Alternative 2, comprised of
the amendments in this final rule, was
assessed to be superior compared to the
other alternatives.

E. What is a legacy site?

A legacy site is a facility that is
decommissioning and has an owner
who cannot complete the
decommissioning work for technical or
financial reasons. These sites have been
materials facilities. not reactor facilities.

The purpose of this final rule is to
improve decommissioning planning and
thereby reduce the likelihood thal a site
will become a legacy site, thus avoiding
unnecessary expense and promoting
more timely return of licensed sites to
other productive uses.

NRC terminates several hundred
materials licenses each vear. Most of
these are routine actions. and the sites
require little, if any, remediation to meet
NRC's unrestricted use criteria. There
are other sites where more complex
decommissioning actious are needed. .
These complex decommissioning sites
are described. along with the objectives
of NRC decommissioning activities, in
the “Status of Decommissioning
Program 2006 Annual Report™ available
at: http:/fwwweanre. gov/about-nre/
regulutorv/decommissioning/ prograni-
docs.html. This report identifies and
describes the status of 32 complex
nrterials sites undergoing
decommissioning. Of the total 32
complex sites. the NRC considered 8 of
these to he legacy sites as of Deceimber
31,2006, At the end of 2010, there were
fi legacy sites among the complex
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materials sites undergoing
decommissioning.

F. What are financial assurances?

Financial assurances are financial
arrangements provided by a licensee,
whereby funds for decommissioning
will be available when needed. Each
NRC licensee has a regulatory obligation
to properly decommission its facility.
However, only licensees whose
decommissioning cost is likely to
exceed a threshold amount must
provide financial assurance. All nuclear
power reactors and about 7 percent of
NRC materials licensees must provide
e - ni sioning financial assurance.
This ninancial assurance may be funds -
set aside by the licensee or a guarantee
that funds will be available when
needed. The guarantee may be provided
by a qualified third party or upon
passage of a financial test by the
licensee. The third party may be the
parent company of the licensee. which
is the case for about 10 percent of the
NRC materials licensees that are
obligated to have decommissioning
financial assurance.

Nuclear power reactors have financial
assurance obligations that are different
from materials licensees. The minimum
amount of financial assurance for
reactors is defined in 10 CFR 50.75, and
this rulemaking does not change this
required minimum amount. Acceplable
financial assurance mechanisms for
power reactors are defined in
§5075(e)(1). An external sinking fund
is used to provide financial assurance
for about 90 percent of the reactors. The
remaining 10 percent of reactors have
assurance through prepaid lunds and/or
guarantees.

As of December 31. 2006. there were
about 300 NRC materials licensees that
had a regulatorv obligation to provide
approved financial assurance
mechanisms. An acceptable financial
assurance mechanism for unrestricted
use decommissioning is any of the
following four tvpes of financial
instruments:

» A prepavment of the applicable
decommissioning costs:

» A guarantee to pav the
decommissioning costs-issued by a
gualified third party or the licensee:

-o A statement of intent from a
Freueral. State or local government
Heensee; or

* Anexternal sinking hind.

The prepayvment method is full
pavient in advance of
decommissioning using an account
segregated from licensee assels and
outside the Hcensee's administrative
control. About 11 percent of current
financial assurance mechanisms for

materials licensees are prepayment
methods. with most of these being
escrow accounts. Currently accepted
prepayment mechanisims include
escrow accounts (8 percent), trust funds
(2 percent), certificates of deposit

(1 percent), government funds

{0 percent), and deposits of government
securities (0 percent). This final rule
eliminates all prepayment mechanisms
except the trust fund, for reasons
discussed under Section IL.N.2 of this
document.

The guarantee method can be used by
licensees that demonstrate adequate
financial strength through their annual
completion of financial tests contained
in Appendices A, C, D, and E of 10 CFR
part 30. About 51 percent of current
financial assurance mechanisms for
materials licensees are guarantee
methods. Currently accepted guarantee
mechanisms include letters of credit {28
percent). parent company guarantees (8
percent). licensee self-guarantees (7
percent). surety bonds (8 percent), lines
of credit (0 percent), and insurance
policies (0 percent). This final rule
eliminates the line of credit as an
acceptable mechanism. for reasons
discussed under Section I11.N.10 of this
document. .

The statement of intent is a
commitment from a Federal, State or
local government licensee that it will
request and obtain decommissioning
funds from its funding body, when
necessary for decommissioning an NRC
licensed site. It is available for use only
by governmental entities.
Approximately 38 percent of the NRC
materials licensees who are required to
provide financial assurance use the
statement of intent as a means to
provide financial assurance.

The external sinking fund is an
approved financial assurance method
that allows an NRC licensee to gradually
prepay the DCE, but no NRC materials
licensees who have an obligation to
provide decommissioning financial
assurance use this option. Before this
rulemaking, materials licensees
choosing this option would have to
cover amounts that were not prepaid by

- a surety mechanism or insurance. The

same recuirements apply to power
reactor licensees, except that the
amounts that are not prepaid can be
covered by a guarantee method as well
as by suretv or insurance. This
rulemaking provides materials licensees
opling to use the external sinking fund
with the same degree of flexibility that
power reactor licensees have had since
1998 (in a final rulemaking for power
reactor financial assurance. the NRC
allowed use of a parent company
guarantee or self-guarantee with an

external sinking fund (63 FR 50465;
September 22, 1998)). This final rule
makes conforming changes in the
financial assurance requirements for
materials licensees (10 CFR 30.35,
40.36. 70.25. and 72.30) to provide
greater consistency with the 10 CFR part
50 regulations.

This discussion of financial assurance
to decommission a site pertains only to
unrestricted use under 10 CFR 20.1402.
If a licensee can demonstrate its ability
to meet the provisions of 10 CFR
20.1403 for restricted use, financial
assurance for long-term surveillance and
control may be provided by a trust fund
or by a government entity assuming
ownership and custody of the site.

G. Why might some materials licensees
not have funds to decommission their
facility? )

In SECY-03-0069, the NRC evaluated
licensee decommissioning experience
and identified the following five reasons
why some licensees may not have
enough funds to complete their
decommissioning activities.

1. Licensees at complex sites may
underestimate decommissioning costs,
if the assumption that the site will
qualify for a restricted release proves -
incorrect. The cost for a restricted
release is usually significantly lower
than unrestricted release given the high
offsite disposal costs of licensed
material when compared to the cost of
onsite controls. If it turns out that the
licensee cannot meet the 10 CFR
20.1403 criteria lor restricted
conditions, the licensee may then not be
able to meet its decommissioning
financial obligations. To address this
problem, this final rule amends 10 CFR
30.35. 40.36, 70.25, and 72.30 to require
licensees to obtain NRC approval of
their DFP based on a DCE for
unrestricted release, unless the ability to
meet the restricted release criteria can
be adequately shown.

2. Certain operational events,
particularly those that cause soil or
ground-water contamination, can
increase decommissioning costs if not
addressed during the life of the facility.
If the licehsee does not identify these
evenls. assess the problem in a timelv
manner. and update its DCE based on
new conditions. the licensee may find it
difficult to later meel its
decommissioning obligations. To
address this problem. this final rule
amends 10 CFR 20,1206 as discussed
previoushe in Section 1LA of this
dacument. Licensees also are required.
in amendments to 10 CFR 30.35, 40.36,
70.25. and 72.30. to factor in residual
radioactivity information in arriving at
NCEs.
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3. Certain financial assurance
methods may not be effective in
bankruptcy situations, given that funds
held in them may be accessible to
creditors. For example, title to property
held in escrow remains with the
licensee. making the property
potentiallv vulnerable to claims by
creditors. Another example is the parent
aiid self-guarantees. The guarantees
promise performance rather than
payment. In the past. two companies
used corporate reorganization to isolate
the decommissioning obligations with
the subsidiary company, but with
insufficient funds to perform the work.
In one case, the parent company
reorganized without NRC approval and
transferred to the subsidiary few assets
and low levels of operating profits, so
that the subsidiary was able to fund
only a small portion of its
decommissioning costs. In the second
case. the parent company purchased the
licensee before the financial assurance

.regulations went into in effect. The
licensee was permanently shut down
after the purchase and was unable to
provide full financial assurance. To
address this problem, this final rule
amends 10 CFR 30.35. 40.36, 70.25,
72.30, and 10 CFR part 30, Appendices
A.C, D. and E by eliminating the use of
an escrow account as a financial
assurance option, and requiring a
guarantor. as a condition of using the
parent company guarantee and self-
guarantee financial assurance options.
to establish a standby trust fund and to
submit to 8 Commission order. if the
guarantor is in financial distress, to
immediately payv the guaranteed funds
into the standby trust.

4. The funds set aside by licensees to
carry out decommissioning may decline
in value over time. To address this
problem, this final rule amends 10 CFR
30.35(h), 40.36(f). 70.25(h), and 72.30(g)
lo require that a licensee monitor the
status of its decommissioning tunds
and. if necessary, add funds if the
balance falls below the estimated cost of
decommissioning.

5. The initial funding of a trust fund
to cover the recurring costs of long-term
surveillance and control for license
termination under restricted relrase
criteria mayv be inadequate if it assumes
a high rate of return for the trust fund.
To address this problem, this final rule
amends 10 CFR 20.1403 to require that
licensees assume only a 1 percent real
rate of return in establishing the initial
funding amount.

H. Why Is 10 CFR 50.82 being amended?

Several power reactor licensecs have
successfully decommissioned their
reactor sites consistent with 10 CFR part

20 requirements. In some cases. reactor
decommissioning costs have exceeded
the initial DCE. For example, the
Connecticut Yankee Nuclear Plant
experienced higher decommissioning
costs than planned. due in part to a
larger volume of contaminated soil than
was identified in the initial site
characterization.

In the past, the NRC has not required
licensees to submit details of
decommissioning costs on the grounds
that the typical reactor licensee was part
of a public utility with access to
substantial assets and revenues and that
the minimum required amount for
decommissioning financial assurance
was adequate. A licensee’s status as a
regulated public utility provided access
to cost of service rate recovery to help
provide additional funds. A public
utility had access to sales revenues to
fund its obligations, even if rate
recovery was limited.

Deregulation of the electric industry
now permits a reactor licensee to
operate as a merchant plant not subject
to rate regulation or rate recovery of
costs of service. When it ceases
operation, it may have no sales
revenues. The licensee may be
organized as a separate company or a
subsidiary of a holding company to
isolate the risks and rewards of selling
electricity on the open market. Without
access to rate relief, with no sales
revenues. and with the licensee's owner
protected by limited liability. shortfalls
in decommissioning funding mav
jeopardize timely completion of
decommissioning. This final rule
provides NRC regulatory authority to
perform oversight to assure that the
licensee anticipates potential shortfalls
and takes steps to control costs to stay
within its budget or obtain additional
funds.

. What changes are being made to 10
CFR 20.14067

New 10 CFR 20.1406(c) states as
follows:

() Licensees shall. to the extent practical,
conduct operations to minimize the
introcduction of residual radioactivity into the
site, inchuding the subsurface, in accordance
with the existing radiation protection
requirements in Subpart B ol this part and
radiological eriteria for license terinination in
Subpart B of this part.

The term “to the extent praciical " is
intended 1o lanil the scope of this
provision (o actions that are alread
manitested in practice or action. The
same phrase is used in existing 10 CFR
2001 101(b). which requires that
licensees keep oceapational ared public
radinlogical doses to ALARA levels.
This final rule requires Hoensees to

conduct their operations to minimize
the introduction of residual
radioactivity into the site, including the
subsurface, to achieve effective
decommissioning planning. For
operating facilities, significant residual
radioactivity is a quantity that would
later require remediation during
decommissioning to meet the
unrestricted use criteria of 10 CFR
20.1402.

The current 10 CFR 20.1101
requirements are related to those in new
10 CFR 20.1406{c). Section 20.1101(a)

‘requires each licensee to implement a

radiation protection program to ensure
compliance with the regulations in 10
CFR part 20. The current 10 CFR
20.1101(b) requires each licensee to use,
to the extent practical, procedures and
engineering controls based upon sound
radiation protection principles to
achieve occupational doses and doses to
members of the public that are ALARA.
To achieve doses that are ALARA
during facility operations and
decommissioning, the § 20.1101(b)
operating procedures and controls must
apply to potential radiological hazards
and to methods used by the licensee to
minimize and control waste generation.

In furtherance of these existing
requirements, new 10 CFR 20.1406(c)
includes the term “resiclual
radioactivity.” as discussed previously
in Section LA of this document. This
new section applies to current licensee
operations, in contrast to the
§20.1406(a) and (b) requirements which
are imposed on license applicants.
Residual radioactivity excludes
background radiation. The licensees of
large nuclear facilities will have
performed an assessment of background
racioactivity at their site as part of an
Environmental Impact Statement )
required during the license application
process. As a matter of standard
operating practice. licensees will
document the background level of
radioactivity when a survey is
perforined at the site. Residual
radioactivity, as defined in 10 CFR-
20.1003. is not "residual radioactive
material’ as defined in 10 CFR 40.4.
which is used only with respect to
materials at sites subject to remeriation
under Title I of the Uranium Mill
Tailings Radiation Control Act of 1978,
as amended.

The final rule’s use of the term
“subsurface” designates the area below
the surface by at feast 15 centimeters. as
defined in NUREG=1575. “Multi-
Agency Radialion Survey and Site
Investication Manual™ (MLO70710228).
Ulnider this final rate, licensees moast
conduct their operations to minimize
resichuad rdioactivity that enters the
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subsurface at the site. If there are
pathways that would allow the
contamination to migrate, the licensee
may need to monitor the groundivater
onsite for contamination based on site
specific conditions. Based on past NRC
experience, significant concentrations or
quantities of undetected and
unmonitored contamination, caused
primarily by subsurface migration of
groundwater, have been a major
contributor to a site's becoming a legacy
site and a potential radiological hazard.

Several Eundred NRC materials
licensees possess radioactive material
and have liquid processes that could
cause subsurface contamination. These
licensees generally are compliant with
regulations that limit effluent release to
the environment over a specified time.
Some of these licensees may not have
documented onsite residual
radioactivity, such as spills. leaks and
onsite burials that may be costlv to
remediate during decommissioning and
should be considered in arriving at an
accurate DCE. There have been
instances of previously unidentitied soil
and ground-water contamination at
uranium recovery and rare earth metal
recovery sites undergoing
decommissioning in several states,
notably Colorado and Pennsylvania.
Two contributing factors to the
accumulation of unidentified subsurface
contamination are: {1) Reluctance
among some licensees to spend funds
during operations to perform survevs
and document spills and leaks that may
affect site characterization; and (2}
reluctance to implement procedures for
waste minimization.

The vast majority of NRC materials
licensees do not have processes that
would cause subsurface contamination.
NRC'’s expectation is that these
licensees. including those that release
and monitor effluents of short-lived
radionuclides to municipal sewer
svstems. will not be impacted by new 10
CFR 20.1406(c). The accumulation of
radionuclides at municipal waste
treatment facilities was the subject of an
Interagency Steering Committee un
Racdiation Standards (ISCORS) studv
(NUREG-1775. November 2003.
ML033140171). which concluded that.
in general, these facilities do not have
significant concentrations of long-lived
radionuchides. Other classes of Hoensees
that are. in general. not expected to
introduce significant residual
radicactivity into the subsurface includde
broad scope academic, broad scope
medical, and small research and test
reactors. The DG-4014 proposes an
acceptable method for these licensees Lo
evaluate the subsurface residual
radinactivity.

Pouwer reactor licensees have
exhibited a high level of ALARA
discipline with respect to effluent
release and known spills and leaks.
Current NRC regulations in §§20.1301.
20.1302. and 50.36a ensure that power
reactor licensees maintain adequate
monitoring and survevs of radioactive
effluent discharges, with annual
reporting requirements outlined in
§50.36a(2) that are made available to
the public on the NRC Web site. Several
nuclear power plants have reported
abnormal releases of liquid tritium,
which resulted in ground-water
contamination. On May 5, 2006, the
NRC staff issued a revised baseline
inspection module (Procedure 71122.01,
ML053490179) used to inspect leaks
and spills at power reactor sites. To
further address this issue, the Nuclear
Energy Institute (NEI) developed
voluntary guidance for licensees in the
Industrv Ground Water Protection
Initiative (GP1) (ML072600295). The
voluntary GPl, implemented by all
licensed power reactors as of September
2008, is a site-specific groundwater
protection program to manage situations
involving inadvertent releases of

ficensed material to groundwater and to

provide informal communication to
appropriate State/Local officials. with
follow-up notification to the NRC as
appropriate.

| What survevs are required under
amended 10 CFR 20.1501({a)?

Before this final rule, §20.1501(a)
required licensees to perform surveys
necessary to comply with Part 20
requirements. including survevs
reasonable under the circumstances to
evaluate potential radiological hazards.
This final rule requires radiological
surveys, reasonable under the
circumstances (such ag scoping
surveys), sufficient to understand the
extent of significant residual
radioactivity. including the subsurface.
This final rule does not add anv new
requirements regarding extensive site
characterization. Slow and fong-lasting
leaks of radicactive material into the
onsite subsurface mav eventually
produce radiological hazards and pose a
risk for creation of a legacv site if
contaminant characteristics are nat
identified when the lacility is operating.
The stafl views radiological hazards as
including those resulting from
subsurface contaminating events, when
these events produce significant
residual radioactivity that would Jater
require remediation during
decommissioning to meet the
unrestricied use criteria of 10 GFR
20014020 An effective approach to
understand the: extent of subsurface

residual radioactivity is through the use
of radiological surveys.

.Appropriate surveys are essential for
determining the adequacy of financial
assurance for materials licensees. and
need to be done periodicallv on a
limited basis during operations when
the DFP and financial assurance can be
adjusted while the licensee is still
generating revenue. This is far superior
to the current practice at some facilities
of delaving even limited survey work at
the site until after the facility has been
shut down.

Facilities that process large quantities
of licensed material, especially in fluid
form. have the potential for causing
significant environmental
contamination. Leaks from these
facilities can lead to large amounts of
radioactive contamination entering the
subsurface environment over an
extended time. The estimated doses
from this contamination are below the
limits in 10 CFR part 20 that would
initiate immediate regulatory action.
Another factor the staff considered in
preparing this final rule is the high cost
to dispose of radioactive materials
offsite. These costs are a concern. even

awvhen the malerial contains relatively

low concentrations of radioactivity. A
continued trend of high disposal costs
could increase the number of
environmental contamination incidents
Al operating facilities. resulting in
higher decommissioning costs. A third
factor thal mav contribute to future
legacy sites is the delaved identification
of contamination an the site. Over a
long time. contamination that migrates
in subsurface soil or groundwater does
not cause immediate exposure to either
workers or the public that approaches
the limits specified in 10 CFR part 20.
It is only after operations have ceased
when the possible results of unlimited
access to the site. and associated
exposure pathwavs {i.e., ingestion and
inbalation) are heing evaluated, that.the
volume of contamination becomes
apparent.

As discussed previouslv in Section
ILA of this document. amended 10 CFR
20.1501(a) requires licensees to perform
canfamination survevs to comply with
current 10 CFR part 20 requirements
and the new §20.1406{c). il there isa
history of leaks or spills to the
subsurface at the site. The magnitude
and extent of vadiation levels are
typically defined in units of
radioactivily measurement. such asin
micro-rem per hour (trem/hr). The
concentrations or quantities of residual
radioactivity are tepicallv defined in
units of radivactivity associned with a
specific radionuclide. for example
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picocuries per liter of tritium (pCi/L of
H-3).

The amended § 20.1501(a) retains
previous survev requirements and
specifies that such requirements include
consideration of subsurface residual
radioactivitv. Survev requirements may
include ground-water monitoring if
reasonable under the site specific
conditions. Soil sampling also may be
warranted based on site-specific
conditions—for example, if there is no
ground-water monitoring at the site or if
known subsurface contamination has
not migrated to the groundwater. The
DG—4014 proposes a variety of
acceptable methods to evaluate
subsurface characteristics. The NRC
recognizes that ground-water
monitoring may be a surrogate for
subsurface monitoring at some sites,
that soil sampling may be appropriate at
other sites, and that there are sites with
no subsurface resicual radioactivity
where the existing monitoring method is
appropriate. Also, the NRC recognizes
that an area within the footprint of a
building, during licensed operations,
may not be a suitable area for subsurface
residual radioactivity surveys if the
process of sampling would have an
aclverse impact on facility operations.
The decision to perform subsurface
residual radioactivity sampling in a
particular area should be balanced
against the potential to jeopardize the
sale operation of the facility. The
purpose of amended 10 CFR 20.1501(a)
and new 10 CFR 20.1406(c) is to specifv
that compliance with 10 CFR part 20
survey and recordkeeping requirements
is necessarv to demonstrate compliance
with existing regulations and to plan
effectively for decommissioning,
including effects from subsurtface
contamination.

Final rule amendments to 10 CFR
30.35(e)(2}, 40.36(d}{2). 70.25(e)(2), and
72.30(c) require licensees who have a
DFP or a LTP to {actor in the results of
survevs, performed under § 20.1501(a),
in estimating decommissioning costs.
This requirement applies only to
materials licensees who are required to
have a DFP and assures that these
licensees properly consider the extent of
subsurface residual radioactivity in their
DCEs. thus improving decommissioning
planning and helping to reduce the
likelihood of future legacy sites.

For the materials licensees with a
certified amount as decommissioning
financial assurance. the NRC assumes
their current monitoring methods are
adequate. I these Heensees detect onsite
rontainination that would later require
remediation during decomimissioning to
meet the unrestricted use criteria of 10
CER 2001402 then the Heensens are

required to submit for approval by the
NRC a DFP with a DCE.

Some materials licensees are not
required to have financial assurance for
decommissioning based on a license
possession limit that is below the
financial assurance threshold values in
Appendix B of 10 CFR-part 30. For these
licensees, the NRC’s expectation is that
the monitoring performed under
amended §20.1501(a) would be of a
simple form, as will be discussed in
DG-4014. Simple form monitoring is a
method that confirms the absence of
leaks or spills to the subsurface. The
risk is low that any of these sites would
cause contamination to create a
potential radiological hazard or a future
legacy site.

On the effective date of this final rule,
NRC'’s expectation is that no additional
surveys will be required of power
reactor licensees and fuel cvcle
facilities. For power reactors, NRC staff
concludes that the monitoring and
survey processes and related reports
prepared at power reactor siles will
likely contain sufficient information to
satisfv new § 20.1406(c) and amended
§20.1501 requirements. The NRC is not
requiring licensees to submit reports.
but the information must be kept onsite
in records that are available for review.
It is not expected that power reactor
licensees will need to immediatelv
install additional menitoring equipment
or modify existing operating procedures
to satisfv the amended § 20.1501(a)
requirements. It mav be necessary,
however. for such licensees to take these
actions if. for example. significant
residual radioactivity is identified at a
power reactor site at a level higher than
had been previously identified. In anv
such-situations. the need for additional
monitoring will be determined on a
case-bv-case basis.

Fuel cvcle facilities. such as uranium
fuel fabrication plants, the gaseous
diffusion enrichment plants. and the drv
process natural uranium conversion/de-
conversion facilitv. also perform survevs
to detect radioactive releases to the
groundwater. NRC siafl concludes that
the monitoring and survev processes
and related reports prepared at these
facilities would likely contain sufficient
information to satistv § 20.1406(c} and
§20.1501 requirements. A high level ot
ALARA discipline for onsite spills and
leaks is expecied of the centrifuge
enrichment plants and mixed oxide
fabrication plant based on the
information in their license applications
{these facilities have not bepun
nperations).

K. What information must the licensee
collect under amended 10 CFR 20.15017

For facilities having significant
subsurface contamination, NRC is
requiring licensee documentation of
contaminating events and survey
results. including groundwater
monitoring surveys, and the retention of
survey records until license termination,
to facilitate later decommissioning of
the facility. _

Licensees must be able to demonstrate
compliance with the regulations in 10
CFR part 20 through surveys that
evaluate the magnitude and extent of
site radiation levels, including
significant concentrations or quantities
of residual radioactivity in the
subsurface. Such surveys would ,
evaluate any potential radiation hazards
of the radiation levels and residual
radioactivity detected. The sampling
results should include the date, time,
location, contaminants of interest and
contamination levels. and the
concentrations at which action is
required to comply with regulations.
The contaminants of interest are those
used within the facility with half-lives
long enough that thev would require
remediation during decommissioning to
meet the unrestricted use criteria under
10 CFR 20.1402. Contaminants mayv
include both chemicals and
radionuclides in the groundwater from
sources upstream of the NRC-licensed
site because of the potential for
interaction with releases from. other
sites. When groundwater is being
monitored. the survevs conducted by
the licensee should include hydro-
geologic evaluations that lead to a
determination of effective sampling and
analvsis. including accurate placement
and instatlation of the wells, and well
locations to determine the nominal
groundwater flow direction and
preferential flow paths for each
“aquifer” underlving the site. Licensees
may need to perform surveyvs to
demonstrate compliance with the new
10 CFR 20.1406(c).

Under the requirements of §§ 30.35(g),
40.36(1), 50.75(g). 70.25(g). and 72.30(d).
licensees must designate the records
froni 10 CFR 20.1501(b)} survevs of
subsurface residual radioactivity at the
site as records important for
deconunissioning Significant residual
radioactivity that must be documented
in these records would include onsite
subsurface residual radioactivity that
would later require remediation during
decommissioning to meet the
unrestricted use criteria of 10 CFR
2001402 {73 FR 38150 January 22, 2008).
These recotds can be as simple as a
description of the contaminating event.
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to include date. time. location, and the
estimated quantities and activity levels
of radioactive materials that were
spilled or leaked. The documentation
mayv describe the activation of a
moisture alarm system used to indicate
the presence of liquid in an area that is
supposed to be dry. Contamination
survey results must be included in these
records if the survevs are considered
important for decommissioning

- planning.

L. How will licensees report required
information to the NRC?

There are no reporting requirements
for licensees under amendments to 10
CFR 20.1406(c) and 20.1501.

Instead, the NRC requires licensees to
collect information and to have that
information available for review. The
information must be retained by
licensees in records important for
decommissioning under §§ 30.35(g),
40.36(1). 50.75(g). 70.25(g). and 72.30(d}.

Under amendments to financial
assurance regulations, under § 30.35(e).
§40.36(d), 10 Part 40 Appendix A
Criterion 9(b), § 70.25(e). and § 72.30,
reporting requirements would increase
fur materials licensees who must
prepare a detailed cost estimate tor
decommissioning. Reporting
requirements also increase hased on
amended § 50.82(a} for power reactor
licensees who prepare a post-shutdown
decommissioning activities repori
(PSDAR]) or an annual financial
assurance status report.

Under amendiments to 10 CFR part 30,
Appendix A, licensees who use the
parent company guarantee as financial
assurance for decommissioning will
have increased reporting requirements.
Increased reporting requirements will
include reporting of off-balance sheet
transactions and verification of bond
ralings and annual documentation of
continuing eligibility to use the parent
company guarantee. Licensees who use
the self-guarantee as financial assurance
for decommissioning under 10 CFR part
30. Appendices C. I, and E, will have
similarly increased reporling
requirements.

Licensees will continue to submit
information to the NRC by certified mail
or through approved Electronic
Infurmation Exchange (E1£) methods.

M. What finuncial assurance
information must licensecs report to the
NRCT

Materials licensees with a license
possession Hmit that is below the
financial assurance threshold in 10 CFR
part 30, Appendix B are not required to
have financial assurance for
decommissioning. Licensees under 10

CFR parts 30. 40. and 70 with a license
possession limit above the financial
assurance threshold in 10 CFR part 30,
Appendix B. but below the threshold
requiring a DFP. have an option of
providing financial assurance based on
an amount specified by regulation or
based on a DFP with a site-specific cost
estimate. Materials licensees with a
licensed possession limit above the
financial assurance threshold, and all 10
CFR part 72 licenses, must submit at
intervals not exceeding 3 vears a DFP
which includes the following: A site-
specific cost estimate, a description of
the methods used to assure the funds,
and a description of the means of
adjusting the cost estimate. The required
contents of the DFP are changing as a
result of this final rule, as discussed in
Section ILP of this document.

Except for 10 CFR part 72 licensees,
materials licensees must also provide a
signed original of the financial
instrument obtained to satisfy the
financial assurance requirement.

For materials licensees. Chapter 4 in
NUREG-1757, Volume 3, revision 1,
“Consolidated NMSS Decominissioning
Guidance.” provides details on
information necessarv to satisfv their
financial assurance requirements. This
document is available on the NRC Web
site at: http://www.nrc.gov/reading-rm/
doc-collections/nuregs/staff/sr1757/.
This document is being updated to
include new requirements resulting
from this final rule.

Power reactor licensees are already
required by existing 10 CFR 50.75()(1)
to report on the status ol their
decommissioning funds at 2-vear
intervals. A power reactor licensee that
is within 5 years of the end of its
projected life, or will close within 5
vears (before the end of its licensed life).
or has already closed. must submit the
report of funds status on an annual
basis. These requirements are not being
changed.

Applicants for power reactor and non-
power reactor licenses and reactor
license holders must submit a
decommissioning report as required by
existing 10 CFR 50.33(k). and this
provision is not being changed. The 10
CFR 50.33(k) report is submitted once
and contains the following: Information
indicating how reasonable assurance
will be provided that funds will be
available to decommission the lacilitv.
the method used to provide funds for-
decommissioning. and the means for
adjusting periodicallv the amount to be
provided. The reporting requirements
for reactors being decommissioned are
changing as a vesult of amendments 1o
10 CFR 50.82. as discussed in Section
R in this document.

For nuclear power reactor licensees.
Chapter 2 in Regulatorv Guide 1.159,
“Assuring the Availability of Funds for
Decommissioning Nuclear Reactors,”
provides details on the information
necessary to satisfy these licensees’
financial assurance requirements
(ML032790365). This regulatory guide is
being revised. The draft guide (DG~
1229) is available at ML.103400008.

N. What changes are being made to

financial assurance regulations?

Most of the final rule amendments are
changes to financial assurance
regulations for malerials licensees. A
few changes apply to decommissioning
financial assurance for power reactor
licensees. The changes to financial
assurance regulations are discussed in
this section, under the following
headings:

N.1  Require a trust fund for
decommissioning under restricted
release.

N.2 Require a trust fund for the
prepayment option.

N.3 Require an upfront standby trust
fund for the parent guarantee and self-
guarantee options. '

N.4 Require parent company to inform
NRC of financial distress and submit
to an Order.

N.5 Require guarantor pavment
immediately due to standby trust.

N.6  Allow intangible assets. with an
investment grade bond. to meet some
financial tests.

N.7 Increase the minimum tangible net
worth for the guarantees’ financial
tests.

N.8 Clarify guarantors” bond ratings
and annual demonstration submittals.

N.9 Invalidate the use of certification
for financial assurance if there is
contamination.

N.10 Other changes to financial
assurance regulations.

Many of the financial assurance
amendments had been in NRC guidance
and are being codified in this final rule.
The amendments strengthen and clarify
the financial assurance requirements.
The NRC seeks to inprove
decommissioning planning and reduce
the number of funding shortfalls caused
in the past by—(1} overlv optimistin
decommissioning assumpltions: (2) lack
of adeguate updating of cost estimates
during operation: and (3) licensees’
falling into financial distress with
financial assurance funds unavailable
for decommissioning. The changes
increase licensee reparting
requirements. The added reporting
burden is estimated as part of the
Paperwork Reduction Act Statement
Section IX of this document. The costs
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and benefits of this final rule are
evaluated in the regulatory analvsis in
Section X of this document.

N.1 Require a Trust Fund for
Decommissioning Under Restricted
Release

The NRC is amending the regulations
related to decommissioning financial
assurance applied to planned restricted
release sites.

This final rule requires. under
§20.1403(c), that the funds for financial
assurance of long-term care and
maintenance of a restricted release site
must be placed into a trust segregated
from the licensee’s assets and outside
the licensee’s administrative control.

This amendment eliminates, as
prepayment options, the escrow
account, sureties and insurance, and the
parent company and self-guarantee
methods at restricted release sites. To
date. no licensee has chosen to use these
financial assurance mechanisms at a
restricted release site. These
mechanisms were eliminated. because
they possess characteristics that make
their use inadvisable for the types of
long-term care and maintenance
situations involved in restricted release
sites. The final rule continues to permit
government entities to use a statement
of intent or to assume custody and
ownership of a site.

Escrow accounts are not well suited to .

the protection of funds over a long term.
The purpose normallv served by an
escrow is to collect or hold funds for an
expense to be paid in the relatively near
future (e.g.. property tax escrows). The
EPA concluded that a trust was more
protective of funds because, under trust
law. the title to property in a trust is
transferred to the trustee (46 FR 2802,
2827; January 12, 1981). In an escrow
account, title to the property remains
with the grantor. Thus, escrow property
is more likely to be subject to a
creditor’s claim than property held in
trust. In addition, the law of trusts
places obligations on the trustee to act,.
in the interest of the beneficiary. In
contrast, an escrow-agent is responsible
only for whal is specified in the escrow
agreement. The EPA concluded that it
would be extremely difficult to draft an
vscrow agreement that adequately
specifies all the actions that an escrow
agent would need to take in all
situations to assure the instrument
served Nty intended purpose

The surety methods and insurance are
also not well suited to protect funds
over the long term, because they depend
on contracts made by the former
licensee. There are no actual funds set
aside tor future costs: rather. the
methods are promises made by the

issuer to pay at a future time. These

methods require renewal to remain
effective. They depend on the former
licensee continuing to exist to make
renewal payments for the surety or
insurance instruments. The instrument
lapses if the payments are not made.
Under the existing rule. the NRC may
require the issuer to pay the face
amount before the lapse occurs.
However, issuers may resist making the
payment, which could delay obtaining
(and possibly reduce} the amount of
funds for long-term care and
maintenance. Whether the issuer resists
paying or not, when the funds are paid
for the face amount, the funds will be
placed into a trust account. That is, the
response to the non-renewal of a surety
is to create a trust to hold funds. The
long-term nature of the obligation
increases the possibility that
circumstances may arise that would
require a demand for payment. In view
of the potential difficulties and delavs
and recognizing that a trust fund is the
preferred long-term instrument for
holding funds, the surety and insurance
methods of financial assurance for long-
term maintenance and control have
been eliminated.

Likewise, the parent company and
self-guarantee mechanisms are not well
suited for providing financial assurance
at restricted release sites, because these
were designed to assure funding for the
relatively limited time needed to
complete most decommissioning
projects under 10 CFR 20.1402. The
former licensee or its parent must
continue to exist to pay for long-term
control and maintenance costs. If the
former licensee or its parent ceases to
exist. the self-guarantee or parent
company guarantee has no source of
funds to pay the costs. In addition, these
guarantees presume the existence of a
licensee subject to NRC authority.
However. when the license is
terminated, the NRC has no regulatory
authority over the former licensee.
Therefore, the self-guarantee and parent
company guarantee have been
eliminated as financial assurance
options at restricted release sites.

In contrast, the trust fund is best
suited as a financial mechanism to
assure the necessary long-term care and
maintenance at restricted release sites.
The trust fund can exist for long periods
without need for renewall It exists
independently of the former licensee
and can continue to serve the purposes
of control and maintenance, even if the
former licensee ceases to exist. The
trustes has a tiduciary duty to serve the
beneficiaries of the trust. The funds
placed in the trust become property of
the trust and generallv cannot be

reached by creditors of the former
licensee. Trust funds have traditionally
been used to provide for the long-term
care and maintenance of parks and other
public facilities, to care for cemeteries,
and for similar purposes. This final rule
requires the use of trust funds for the
financial assurance for long-term care
and maintenance at restricted release
sites, unless a government entity
provides long-term funding or assumes
custody and ownership of the site.

A further change to 10 CFR
20.1403(c)(1) requires that the initial
amount of the trust fund established for
long-term care and maintenance be
based on a 1 percent annual real rate of
return on investment. A similar
provision is currently contained in 10
CFR part 40, Appendix A, Criterion 10,
which provides that if a site-specific
evaluation shows that a sum greater
than the minimum amount specified in
the rule is necessary for long-term
surveillance following decontamination
and decommissioning of a uranium mil}
site. the total amount to cover the cost
of long-term surveillance must be that
amount that would vield interest in an
amount sufficient to cover the annual
costs of site surveillance, assuming a 1
percent annual real rate of interest.

The NRC concluded that a
conservative estimate of the annual real
rate of return is justified in the case of
financial assurance for long-term care
and maintenance under §20.1403(c){1).
Although the NRC in 10 CFR
50.75(e)(1)(ii) aliows a licensee of a
nuclear power reactor that is using an
external sinking fund to take credit for
projected earnings on the externat
sinking tunds (using up to a 2 percent
annual real rate of return from the time
of the future fund’s collection through
the decommiissioning period), the
reactor situation is distinguished by the
continuing presence of the reactor
licensee, who is obligated to provide
additional funds if necessary. Long-term
trust funds for surveillance and control
are created when license termination
relieves the licensee of any further
obligation regarding the site. Therefore,
no licensee is available to make up
shortfalls in the fund. which reduces the
likelihood that funds will be available
when needed. A long periad of low
returns could deplete a trast fund so

Cthat Later higher returns would be

insufficient to return the fund to the
value neaded to permil earnings to
cover the recurring long-term costs.
Consequently. a conservative rate of
return 1s necessary (o assure that funds
will be available when needed. From
1975- 2005 the annoal real rale of
retirn was 1.58 for ULS, Treasury Bills
and 4.87 for covernment bonds. Thus. a
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1 percent real rate of return is
conservative and appropriate for
assuring funds under the amended
§20.1403(c)(1). The actual rate of return
may exceed the 1 percent real rate. The
trust agreement may contain provisions
to return excess funds to the trust
grantor if the fund balance significantly
exceeds the amount needed to cover the
recurring costs at the 1 percent rate.
This final rule adds a new
§ 20.1404(a)(5) specifying one of the
factors that the Commission must
consider in determining whether to
terminate a license under alternate
criteria. The Commission must consider
whether the licensee has provided
sufficient financial assurance to enable
an independent third party (including a
government custodian of a site) to
assume and carry out responsibilities for
any necessary control and maintenance
of the site. This new section also
explicitly states that the financial
assurance be in the form of a trust fund,
as in §20.1403(c).

N.2 Reciuire a Trust Fund for the
Prepayment Option

The final rule amends the list of
prepavment financial methods that may
be used to provide financial assurance
for decommissioning to provide that
i-vepavment shall only be in the form of
a trust established for decommissioning
costs (§§ 30.35((1), 40.36(e)(1),
70.25(f)(1), and 72.30(c)(1}). The final
rule eliminates the four other
prepayvment options that had been listed
in those sections of the regulations (ie..
the escrow account, governiment fund,
certificate of deposit. and depusit of
government securities). Three of these
options (the government fund,
certificate of deposit, and deposil of
government securities) initially were
authorized for use to provide
alternatives to licensees that elected not
to use a trust fund as their prepavment
mechanism, even though the NRC
recognized that in the event of the
licensee’s bankruptcy. thev provided
somewhat less assurance that the funds
would remain available to pay jor
decommissioning. However. no NRC
licensees have elected to use the
government fund and deposit of
government securities options. and ontv
two have used a certificate of deposit.
Because of their relative risk in
bankruptcy and their non-use hy
licensees, the NRC has eliminated them
as alternatives for providing financial
assurance for decommissioning.

The: NRC recognizes that the
elimination of the escrow account
option will affect some materials
licensees who currently use sscrows.
Approximately 25 escrows are current]y

in use as a prepaviment option for
decommissioning financial assurance.
Because some materials licensees use
more than one escrow, the number of
materials licensees using escrows is
slightly less than the number of
€SCIOWS.

The staff reviewed several studies of
the situation of escrows in bankruptcy
and concluded that the most accurate
summary of the various assessments is
as follows. The funds contained in
escrows that are set up correctly before
a licensee’s entry into bankruptey will
likely be secure from transfer into the
bankruptcy estate as assets of the debtor,
and they will not be reachable by the
bankruptey trustee using doctrines of
fraudulent conveyance or voidable
preference. However, correctly setting
up an escrow is difficult. as noted in
Section IL.N.1 of this document. The
NRC is also concerned that a
determination of the legal status of an
escrow may be subject to considerable
delav. In addition to the time necessary
to carry out a legal standing analvsis. a
bankruptey trustee could attempt to use
the automatic stay provisions ol the
hankruptey code to stop paviment by an
escrow agent under the escrow, it that
pavment is occurring folowing the
commencement of the bankruptev
action. While this attempt mayv fail. it
could postpone the NRC's access to the
funds held in the escrow and thereby
preclude the prompt commencement of
decommissioning. Finally, the
administrative costs of a trust fund are
comparable to an escrow. so there is
little economic benefit to using the
ASCTOW. '

Elimination of the use of escrow
accounts by materials facililies was
discussed at the public stakeholder
meeting held fanuary 10. 2007, No
stakeholders objected to the elimination
of the escrow as a financial assurance
method. Two comments on this topic
were received during the proposed rule
public comment period. Both comments
disagreed with the NRC's elimination of
the use of escrow accounts for linancial
assurance. For reasons discussed
previousliv. the NRC disagrees with
these comments and has eliminated the
escrow as an approved method for
raterials licensees to provide financial
assurance. The escrow account may
continine Lo be used by poaver reactor
licenseas, pursuant to 10 CTR 50,75
The technical basis tor the
Decommissioning Planning proposed
rute did not include removal of the
escrow aceconnt from 10 CFR 50,75, so
this change was not made during this
riferaking.

N.3  Require an Upfront Standby Trust
Fund for the Parent Guarantee and Self-
Guarantee Options

The final rule amends Appendices A.
C. D. and E to 10 CFR part 30 (amends
Section II1.D of Appendix A: amends
Section IILLF and adds a new Section
111G to Appendix C; amends Section
[11.D and adds a new Section IILE to
Appendix D; and adds a new Section
IILF to Appendix E}. The amendments
require a parent company providing a
parent company guarantee and a
licensee providing a self-guarantee to—
(1) set up a standby trust before it may
rely on the guarantee for financial
assurance, and (2) specify criteria for
selecting an acceptable trustee.

Under current regulations, the
guarantor was not required to establish
a standby trust before providing a parent
company or self-guarantee. Instead. a
standby trust would be established and
used to hold funds for decommissioning
only if the NRC required the guarantor
to provide such funding for
decommissioning. Setting up a standby
trust at the time that the guarantee is
drawn upon could lead to a significant
delay. Therefore. regulatory guidance
recommended the creation of a standby
trust at the commencement of the
guarantee. A standby trust is necessary,
because the NRC cannot accept
decommissioning funds directly. Under
the “miscellaneous receipts’ statute (31
LLS.C. 3302(b)). the NRC must turn over
all pavments received to the U.S.
Treasuryv. Therefore, a standby trust is
necessary to receive funds if the NRC
requires the guarantor to put the funds
into a segregated account. Creating a
standby trust before the guarantee is
provided avoids potential delays in
initiating decommissioning. hn addition.
the use of a trust protects the funds from
creditors’ claims, which may be
necessary if the guarantor faces financial
distress. Therefore, the final rule
requires that the guarantor set up a
standby trust. In addition. the final rule
provides that the Commission has the
right to change the trustew of the trust.
That power is necessary to assure that
the trustee will taithfully execute its
duties. Finallv. to assure that the trust
agreement is adequate. the final rule
specifies that an acceptable trust is one
that meets the regulatory requirements
of the Commission.

N4 Reguite Parent Company to Inform
NRCG of Financial Distress and Subanit {o
an Urder

Because a parent company is not
asually an NRC licensee subject to the
NRC's authority, 10 CFK part 30,
Appendiz A Sechion [TLE (published as
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10 CFR part 30. Appendix A, Section
I1LF in the proposed rule) is added to
specifv that the parent company
guarantee option must include a
contractual agreement by the parent
company to submit to NRC pavment
orders.

Before this final rule. the parent
company had no requirement to inform
the NRC of financial distress that may
adversely affect its ability to meet its
guarantee obligations. Because the NRC
needs to know if the parent guarantor is
in financial distress to take steps to
protect the funds guaranteed for
decommissioning, the final rule requires
the parent guarantor to notify the NRC
in case of its financial distress, and its
plan to transfer the guaranteed amount
to the standby trust. In these situations,
payments from the parent company are
immediately due and payvable to the
standby trust pursuant to an
acceleration clause. discussed in
Section 11.N.5 of this document. A
similar notitication requirement is not
necessary for a licensee guarantor
because NRC regulations under 10 CFR
30.34(h), 40.41(1). 70.32{a)(9). and
72.44(a)(6) already require licensees to
notity NRC of bankruptey proceedings.

N.5  Require Guarantor Pavment
Immediately Due to Standbv Trust

Before this final rule. the regnlations
did not address the possibilitv that the
guarantor of the parent guarantec or self-
guarantee mav be in financial distress
when it is required to provide alternate
financial assurance. When
decommissioning is nol being
conducted at the time of an insolvency
proceeding. creditors could argue that
the debtor owes performance of
decommissioning in the future. nol
money at the present time. That
argument could potentially support a
finding that no payment is owed to the
standbv trust. In that event. a division
ofl assets to satisfv creditors’ claims may
ot adequatelv protect resources needed
to fund decommissioning. To provide a
money claim on the assets of the
euarantor that would cover the cost of
decommissioning at the time of a
division of assets. the final rule
authorizes the Commission to make the
anount guaranteed immediatelv dae
and pavable to the standby trust (e an
acceleration clanse).

N6 Allow hitangible Assers, With an
Investinent Grade Bond. To Meet Some
Financial Tests

The NRC regulations allow gnarantees
to be used as financial assurance for
decommisstoning by companies whose
financial stutements demonstrate a fow
risk of defanlt for corparate oblizations,

A set of financial tests are prescribed in
10 CFR part 30, Appendices A, C. D,
and E for companies who may qualify
to use the guarantee methods. Licensees
who desire to use the parent company
guarantee or self-guarantee as a financial
assurance option must pass the tests on
an annual basis. Some of the financial
tests in 10 CFR part 30, Appendices A,
C. and E involve bond valuations. In the
past, only tangible assets were
considered within the calculations
performed under the financial tests. In
response to an inquiry during the public
stakeholder meeting on January 10,
2007, the NRC staff considered whether
allowing the use of intangible assets
would materially increase the risk of a
shortfall in decommissioning funds. The
NRC concluded that if a licensee can
meet a minimum tangible net worth
requirement, then allowing that licensee
to use intangible assets to meet a total
net worth requirement bevond the
minimum tangible net worth amount, in
conjunction with certain bond
valuations of the guarantor, would not
materially decrease the ability of the
licensee to provide assurance that it will
have the requisite decommissioning
tunding.

Although the use of a company’s bond
rating remaius a joint criterion with the
use of intangible assets in sonie of the
financial tests. the NRC is making other
changes so that licensees that pass the
tests will have an increased likelihood
of providing financial assurance. Recent
data suggests that regulators should not
relv on a bond rating by itself to provide
financial assurance, as discussed in
paragraph N.7 of this section. However,
an investment grade bond rating
coupled with a minimum amount of
tangible net worth does provice an
additional level of assurance. Ina 1982.
revised interim final rule. the EPA
provided several reasons for accepting a
minimum tangible net worth
requirement. which are discussed in
Paragraph N.7 of this section. Once
these other components of the financial
tests are met. licensees can use
intangible assets for a total net worth
requirement bevond the minimum
tangible net worth requirement. Bacuuse
hond rating agencies include intangible
assets in their evaluation of the financial
stabilitv of a company’s bunds, these
compantes are already given credit for
their intangible assets in the bond rating
compeonent of the test. The minimum
tangible net worth component prevents
the NRC from relving too heavily on
intangible assets. To further assuve the
efficacy of a company’s curvent bond
rating, amendments in the final rule
specify that the bond must be

uninsured. uncollateralized, and
unencumbered to be used in the
financial test. Moreover, the value of the
nuclear facilities, both as tangible and
intangible assets, is excluded from the
calculation of net worth, because those
assets would not be available to produce
funds for decommissioning after the
facility is shut down. The staff
concluded that permitting the use of
intangible assets after the minimum
tangible net worth requirement is met,
in conjunction with an investment grade
bond rating, would not materially
decrease the ability of the licensee to
provide assurance that it will have
adequate decommissioning funding.
With the financial tests requiredgby 10
CFR part 30, Appendices A, C, and E,
the NRC has a greater level of assurance
that these companies will not default on
their decommissioning obligations. In
addition, the guarantee methods require
annual re-passage of the test. Because a
company that satisfies the minimum
tangible net worth criterion and has an
investment grade bond rating is less
likely to default in a one-year period,
the annual re-passage requirement will
normallv provide adequate time for the
guarantor to obtain alternative financial
assurance. In rare cases in which a
default may occur in a short time, the
acceleration clause, discussed in
paragraphs N.4 and N.5 of this section,
will provide a method to obtain funds
in situations of financial distress.
Therefore, after the minimum tangible
net worth requirement is met, this final
rule will allow the use of intangible
assets. in conjunction with an
investment grade bond rating, to meet
specified criteria in the financial tests
for parent company and self-guarantees.

N.7 Increase the Minimum Tangible
Net Worth for the Guarantees’ Financial
Tests

Before this final rule, the financial
tests in Appendices A and D to 10 CFR
part 30 each require the entity seeking
to pass the relevant financial test to
have a tangible net worth of at least $10
million. The financial test in the current
Appendix Cto 10 CFR part 30 requires
the applicant or licensee to have a
tangible net worth at least 10 times the
current DCE or certification amount for
decommissioning. The final rule
amendments require a tangible net
waorth of at least $21 million in each of
the financial tests in Appendices A, C.
and D to 10 CFR part 30

The $10 million in tangible net worth
requirentent was first adopted by the
EPA in 1981, and the financial test
adopted by the NRC in 1988 used the
sarme criterion. Thie NRC believes that
the criterion should be adjusted to
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represent the value in current dollars of
$10 million in 1981. For the proposed
rule, the NRC calculated a new tangible
net worth amount using the 2005
Implicit Price Deflator for Gross
Domestic Product published by the U.S.
Department of Commerce in its Survey
of Current business. and the equivalent
Implicit Price Deflator for 1981, to arrive
at a value of $19 million to represent the
$10 million value {1981 dollars) in 2005
dollars. The NRC agrees with a
comment submitted on the proposed
rule to escalate the 1981 dollars to 2007
dollars, This calculation, rounded up in
units of one million dollars, equals $21
million.

The final rule adds a requirement in
Section 11.A.(1) of Appendix Cto 10
CFR part 30 for applicants ar licensees
to have a tangible net worth of at least
$21 million. Before this final rule, that
component of the financial test for self-
guarantee specified only that the
applicant or licensee must have a
tangible net worth at least 10 times the
current DCE or certification amount.
The additional requirement has been
added as recent events indicate that the
existing requirement in Section 11L.A.(3)
of Appendix C—that the applicant or
licensee must have a current rating for
its most recent bond issuance of AAA,
AA. or A as issued by Standard & Poor’s
(S&P), or Aaa. Aa. or A as issued by
Moody's —may not be adequate. The
NRC has historically relied on the bond
rating component to provide greater
assurance that a company with a
qualifving rating will be less likelyv to
fall into bankruptey within a one vear
time period: hence. the regulations
require a licensee to repeat passage of
the financial test on an annual basis.
Recent trends suggest that a bond rating
may not provide the additional
assurance that the NRC is seeking. For
example. companies (hat provide bond
ratings may be reluctant to downgrade.
because a downgrade can have such an
adverse effect on a rated sovereign or
corporate issuer that it can destabilize
the issuer or the market for its securities
(e.g., AIG) (Katz, |.. Salinas. E.. &
Stephanou. C.. “Credit Rating Agencies:
No Easv Regulalory Selution.” Crisis
Response: Public Policv for the Private
Sector. Note Number 8. 4=5 (October
2009). http://rruworldhank.ore/
documents/CrisisResponse/Noted. pd|).
Credit ratings can also be slow
indicators of an entities” financial health
{e.g.. Enron. Waorldeom. Parmslat,
Lehman Brothers) (Katz: O 'Brien. B..
“Fuch Fells Beckshiee's Credit Rating,”
Barvan's (March 13, 2004] hitp://
blogs.barrons.com/stockstowatchioday

2009/03/13/fitch-fells-berkshires-credit-
rating/).

Because recent events and trends
cause the NRC to question the adequacy
of the bond rating requirement to
provide financial assurance. the NRC
concludes that the bond rating
requirement in appendix C to 10 CFR
part 30 should be coupled with another
requirement. The NRC determined that
the tangible net worth requirement
found in appendix A and appendix D to
10 CFR part 30 is an adequate
accompaniment. The basis of this
finding is rooted in a 1982 EPA revised
interim final rule (47 FR 15032; April 7,
1982), which provided several reasons
for choosing $10 million in tangible net
worth in 1982 dollars as a financial test.
The EPA recognized that the business
failure rate for firms with $10 million
(1982 dollars) or more in net worth was
significantly lower than for firms
overall. (47 FR 15035; April 7, 1982).
Because firms with $10 million or more
in net worth were more stable than
companies with less net worth, these
larger firms were less likely to abandon
facilities or otherwise avoid closure or
post-closure responsibilities. (47 FR
15035; April 7. 1982). EPA “‘furthermore
believes that retaining the $10 million
requirement will keep the burden of
administering this new financial
assurance mechanism al manageable
levels: monitoring the use of the
financial test by less stable firms can be
expected to be more time-consuming
and a greater administrative burden.”
(47 15035; April 7, 1982). Because
“lalssets of tirms often include
intangibles such as goodwill, patents,
and trademarks which may be difficult
to convert into cash to pay for closure
or post-closure costs,” the EPA
concluded that only tangible net worth
could be used to meet its net worth
requirements. (47 FR 15035; April 7,
1982).

The data suggests that a high bond
rating by itself does not necessarily
signal financial strength. Also, the risk
of a shortfall is expected to be lower for
licensees that pass these qualifving tests
than for licensees that do not. Therefore.
the NRC has determined that licensees
that can satisty the $21 million tangible
net worth minimum. together with the
other financial tests, will have an
increased likelihood of providing
reasonable assurance that the necessarv
decommissioning funding will be
available when it is needed.

N.g Clarify Guarantees’ Bond Ratings
and Annual Demonstration Submittals

The final rule amendments specify

that the current rating of the most recent
hond issuance ol AAALAA or A by

Standard and Poor’s could include

adjustments of + or — (i.e., AAA+, AA+,
or A+ and AAA—, AA—.and A—
would meet the criterion) and the
current rating of Aaa. Aa, or A by
Moody’s could include adjustments of
1,2, 0r3.

Standard and Poor’'s and Moody's
have introduced the plus or minus and
numerical adjustments to refine the
precision of their ratings. As a result.
licensees have been uncertain whether a
rating that includes these adjustments,
and in particular ratings that might be
considered below the unadjusted ratings
specified in the appendices (e.g., A=)
could be used. Based on the minimal
difference in default rate associated
with the qualifiers, the final rule states
that all the bonds within a specified
rating level meet the regulatory
standard.

In addition, the final rule amends
Section 11.A.(2){i) of Appendix A to 10
CFR part 30 and Section ILA.(3) of
Appendix C to 10 CFR part 30 to require
the bond to be the most recent
“uninsured, uncoliateralized, and
unencumbered’” bond issuance. This
amendment makes the bond criterion in
Appendix A to 10 CFR part 30 and
Appendix Cto 10 CFR part 30
consistent with the bond criterion in
Appendix Eto 10 CFR part 30. As
explained in NUREG/CR-6514. when a
rated bond has insurance or pledged
assets to provide additional security. the
bond rating may not directly retlect the
creditworthiness of the bond issuer
Therefore, the final rule adds the
requirement that the bond rating used (o
pass the financial test must be
uninsured, uncollateralized. and
unencumbered.

The final rule makes a conflorming
change in Section lILE. of Appendix E
to 10 CFR part 30 to provide that if. at
any time, the licensee’s most recent
bond issuance ceases to be rated in any
category of “A—""and above by
Standard and Poor's or in any category
of A3 and above by Moody's. the
licensee no longer meets the
requirements of the financial 1est.

The final rule amendments 1o the
bond rating criterion in Appendices A
and Cto 10 CFR parl 30 are intended
to clarifv the intent of the rule.
eliminate an unintended apparent
inconsistency among the different
financial tests that may be used. and to
make administration of the linancial
assurance requirements more efficient
by eliminating recurring questions.

The final rule requires a certilied
public accountant to verifv that a bond
rating, if used to demonstrate passage of
the Hnancial test, meets the
requirements. Some financial tests
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received by the NRC did not apply the
requirement correctly. Requiring an
audit of the bond rating will minimize
the potential that an error is made in
verification of the bond rating.

Before this final rule, the regulations
required the licensee to repeat passage
of the financial test each year, but the
regulations did not explicitly state that
the licensee must annually submit
documentation to the NRC to verify its
passage of the test. However, the parent
company and self-guarantee agreements
illustrated in regulatory guidance
include a provision that the licensee
will annually submit to the NRC revised
financial statements, financial test data,
and an auditor’s special report.
Submittal of the documents permits the
NRC to verify the licensee’s continuing
eligibility to use the parent company
guarantee without incurring the expense
of an onsite inspection. Therefore, the
final rule codifies the regulatory
guidance to require annual submittal of
documentation that the guarantor
passed the financial test.

Before this final rule, the regulations
were unclear about whether the parent
company guarantee and financial test
are to remain in effect until the license
is terminated. The final rule clarifies
that the NRC's written acceptance of an
alternate financial assurance by the
parent company or licensee allows the
guarantee and financial test to lapse.

N.9 Invalidate the Use of Certification
for Financial Assurance if There Is
Contamination

This final rule amends regulations to
add new requirements related to
decommissioning financial assurance as
applied to certifications. The changes
affect §§ 30.35(c)(6). 40.36(c)(5), and
70.25(c)(5).

Before this final rule. the regulations
prescribed specific amounts of financial
assurance for licensees that are
authorized to possess relatively small
amounts of radioactive material.
Licensees authorized to possess
radioactive materials in higher amounts
must submit a DFP, which includes a
site-specific cost estimate for
decommissioning. The site-specific cost
estimate is alimost alwavs higher than
the prescribed certification amounts.

This final rule requires licensees who
gualifv 1o use the certification amounts
to subimit a DFP in the event that survey
results detect significant residual
racioactivity within the sile boundary.
including the subsurface. A significant
amount would be residual radioactivity
that would. if left uncorrected, prevent
the site from meeting the criteria for
unrestricted use. Remediating
subsurface contamination can be very

expensive. However, licensees that
qualify to use the certification amounts
have no regulatory requirement to
increase the amount of financial
assurance to cover subsurface
remediation costs. In the event
subsurface contamination occurs at such
a site, this final rule provides the
regulatory basis to require these
licensees to cover the full cost, not just
the certification amount.

N.10 Other Changes to Financial
Assurance Regulations

This final rule eliminates the line of
credit option from 10 CFR 30.35(f},
40.36(e), 50.75(e)(1)(iii)(A), 70.25(f), and
72.30{e) from the list of surety,
insurance, or other guarantee methods
that may be used to provide financial
assurance for decommissioning. _
Although the line of credit was initially
authorized for use to provide an
alternative to licensees that elected not
to use a surety or letter of credit, the

" NRC recognized that it posed a greater

risk than the other two surety methods.
because it might be subject to
underlying loan covenants that could
make it more vulnerable to cancellation
it the licensee experienced financial
difficulties. However, since 1988, no
NRC licensees have elected to use a line
of credit to provide financial assurance
for decommissioning. Because of its
greater risk of cancellation and its non-
use by licensees, the NRC has decided
to eliminate the line of credit as an
alternative for providing financial
assurance for decommissioning.

The final rule excludes, in the
financial tests for the parent guarantee

.and self-guarantee. the net book value ol

the nuclear facility and site from the
calculation of tangible net worth. Before
this final rule, the regulations required
that the calculation of tangible net
worth must exclude the book value of
the “‘nuclear units.” That requirement
leads to confusion, because some
interpreted it to apply to nuclear reactor
units and not other kinds of nuclear
facilities. However. other kinds of
nuclear facilities should be excluded
from the tangible net worth calculation.
because they are untikely to provide
funds for decommissioning. The
existing rule does not specify whether
the nuclear site, as distinguished fraom
the facility. may be included in the
calculation of tangible nel worth. The
value of the site is likely to depend on
the probability that the
decommissioning will be completed.
and is subject 1o some degree of
uncertainty. Therefore. the calculation
of tangible net worth has been changed
to exclude the net book value of the
nuctear facility and site.

The [inal rule requires a certified
public accountant to include an
evaluation of off-balance sheet
transactions. for the parent guarantee
and self-guarantee. Generally accepted
accounting principles (GAAP) permit
certain kinds of transactions to be
accounted for off the company’s balance
sheel. Many companies, as a means of
managing risk and/or taking advantage
of legitimate tax minimization
opportunities. create off-balance-sheet
transactions. It is important to
understand the nature and the reason
for each off-balance-sheet item and
ensure that any such relationships are
adequately disclosed. (Off-Balance
Sheet Arrangements and Other
Disclosures, American Institute of
Certified Public Accountants, http://

~wnaw.aicpa.org/ForThePublic/

AuditCommitteeLffectiveness/
AuditComunitteeBrief/Dovwnloadable
Documents/Off% 20Balance% 20Sheet %
20Arrangements.pdf, last visited May 9,
2011). The volume and risk of the off-
balance-sheel activities need to be
considered (Risk Management Manual
ol Examination Policies. Federal Deposit
Insurance Corporation, hitp://

wwnw fdic.gov/regulations/safety/
manual/sectioni—8.pdf. last visited
December 20. 2010). Before this final
rule. the regulations did not require the
independent certified public
accountan!’s specidl report to examine
off-balance sheet transactions. However,
these transactions have the potential to
materially affect the guarantor’s ability
to fund decommissioning obligations.
Therefore. the [inal rule requires the
auditor to include an evaluation of off-
balance sheet transactions.

O. Will some licensees who currenthy: do
not hove financial assurance need to et
financial assurance?

No. Licensees who are not required to
provide financial assurance for
decommissioning will not have to
obtain financial assurance as a result of
amendments in this final rule.

The decommissioning planning and
financial assurance amendments in this
final rule only apply to licensees who
are or will be subject to the
decominissioning financial assurance
requirenents under 10 CFR 30.35.
40.36.50.75. 70.25. and 72.30.

Al operating power reactor heensees
are required 1o have financial assurance.
consistent with 10 CFR 50 750¢). and all
licensees with an independent spent
fuel storage installation (ISFSH)
regulated under 10 CFR part 72 must
have financial assnrance for
decommissioning in accordance with 1o

CFR 72.30{c).
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P. What changes are being made with
respect to materials facilities’
decommissioning funding plan (DFP]
and DCE?

This final rule requires certain
licensees under 10 CFR part 72 to adjust
their DCEs within 3 vears of the
previous DCE. This was done by final
rule on October 3. 2003 (68 FR 57327)
for licensees under 10 CFR parts 30, 40.
and 70. This provision in the final rule
makes the timing basis for DCE
adjustments consistent among all
materials facilities.

Regarding DFPs, §§ 30.35(e), 40.36(d},
70.25(e), and 72.30(b) are amended to
require additional information from
licensees. The NRC'’s experience
indicates that underestimation of
decommissioning costs can occur when
the licensee assumes it will qualify for
a restricted site release by meeting all of
the 10 CFR 20.1403 requirements. If it
turns out that these requirements cannot
be met, and that an unrestricted site
release under 10 CFR 20.1402 will be
required, the licensee may not have the
ability to fund a potentiallv more
expensive cleanup. For example. if
instead of leaving large volumes of
slightly contaminated soil onsite in a
restricted release decommissioning. the
licensee must ship this material offsite
for disposal to support an unrestricted
site release. then the decommissioning
will typically be much more expensive
due to high offsite disposal costs.
Therefore. the final rule requires the
licensee to estimate and cover the costs
to decommission the facilitv to meet
unrestricted use criferia. The option of
meeting the 70 CFR 20.1403 restricted
release requirements will be available.
hut the licensee would have to
demonstrate that it can meet those
criteria before a cost estimate based on
that assumption would be acceptable.

In addition, certain operational events
can increase decommissioning costs
above the original estimate. These
events include spills, increases in onsite
wasle invenlory. increases in wasle
disposal costs, facility modifications,
changes in authorized possession limits,
actual remediation costs that exceed the
initial cost estimate. onsite (IiS[)osal,
and use of settling ponds. The final rule
amends 10 CIFR 30.35{e}(2). 40.36(d)(2).
70.25(e)(2). and 72.30(h) to require the
3-vear update of the DFP to consider
these events tor the effect. il anv. they
mav have on the estimated cost of
decommissioning. Subsurface
contamination can be very expensive to
remediate, The new regulations require
the licenses to estimate the volume of
contaminated subsurface miaterial that
would require remediation. and provide

financia! assurance for the estimated
cost of remediation. Early consideration
and funding arrangements to cover
increased costs will improve
decommissioning planning and increase
the likelihood that funds will be
available when needed for site
decommissioning.

Existing regulatory guidance
identifies recommended methods for
arriving at DCEs. The NRC is codifying
some of these recommended methods in
this final rule. To assure that funds will
be adequate to complete
decommissioning in the event the
licensee is unable to do so, cost
estimates are required to include
contractor overhead and profit. An
adequate contingency factor is necessary
to cover unanticipated costs that can
arise after the decommissioning project
begins. The kev assumptions underlying
the cost estimate would have to be
identified 10 aid the statf in evaluating
the adequacy of the estimate. '
Codification of these recommendations
will improve the quality of DFP
submittals, facilitate the staff’s review of
these submittals, and result in
regulatory efficiencies.

The NRC is aware of the records
important for decommissioning
reporting requirements that licensees
have under §§ 30.36(g)(1). 40.36(f)(1).
50.75()(1). 70.25(g)(1). and 72.30(d)(1).
The additional reporting requirements
in this final rule are designed to foster
a better understanding of the impact the
spill or contaminating event has on the
DCE.

Q. What changes are being mude with
respect lo license transfer regulations
for materials licensees?

This final rule makes a set of parallel
changes (o §§ 30.34(b)(2). 40.46(a)(2),
and 70.36(a)(2). These changes codify
NRC regulatory guidance to require the
licensee to do the following: (1) Provide
information on the proposed transferee’s
technical and financial qualifications,
and (2) to provide decommissioning
financial assurance as a condition for
approval of the transfer if the licensee
is required to have financial assurance,
The information and financial assurance
are necessary to evaluate the adequacy
ol the proposed transferee. Placing these
provisions in the regulation. rather than
Keeping them in regulatory guidance.,
will improve regulatory efficiency by
improving the quality of license transfer
reguests. It also will ensure that a
prospective license transferce provides
to the NRC the information necessary lo
determine that public health and safetv
are not compromised by the transfer and
that the radiation safety aspeats of the
progrant are not degraded.

R. What changes are being made with
respect to permanently shutdown
reactor decommissioning fund status
and spent fuel management plan
reporting?

The final rule amends §50.82(a)(4)(i)
and adds three new provisions to
§50.82{a)(8) in Paragraphs (a)(8)(v)
through (a}(8)(vii}). The revised
§50.82(a)(4)(i) requires that the PSDAR
include, if applicable. a cost estimate for
managing irradiated fuel, pursuant to
§50.54({bb). Before this final rule, the
PSDAR was required to include a
description of the planned
decommissioning activities, a schedule
for their accomplishment, and an
estimate of expected costs.

The amendments to § 50.82(a}(8)
require each power reactor licensee
undergoing decommissioning to submit,
in the form of an annual financial
assurance status report, information
{specified further in this section)
regarding its decommissioning funds.
Currently, under §50.75(f)(1). the
information reported to the NRC by
power reactor licensees is focused on
collection of funds before permanent
shutdown and does not require
information on the actual funds spent.
To assess the adequacy of power reactor
decommissioning funding after
permanent shutdown, the NRC needs to
hitow the actual costs being incurred at
decommissioned facilities. To obtain
this inforination. the annual report is
now required to include, among other
things. the amount spent on
decommissioning over the previous
calendar vear. the remaining balance of
anv decommissioning funds. and an
estimate of the costs 1o complete
decommissioning. If the annual report
reveals a projected funding shortfall,
additional financial assurance to cover
the cost to complete decommissioning
must be provided. These changes will
improve NRC oversight of
decommissioning planning and increase
the likeliboud thal funds for
decommissioning will be available
when needed.

Under new § 50.82{a)(8)(vii), the
annual financial assurance status report
must also include the status of funds to
manage irradiated fuel. Due to the
cessation of operating revenues. spent
fuel management and related funding
are a concern after the reactor is
permanently shut down. Theretore. the
finad rule requires the following: (1)
That the amount of funds accumulated
to cover the cosl of managing the spent
fuel be specitied: (2) that an estimate of
the projected costs of spent fuel
management. until the Department of
Energy takes 1itle to the spent Tuel, be
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provided; and (3) that a plan to obtain
additional funds if the accumulated
funds do not cover the projected cost be
identified. These changes will increase
the likelihood that funds for spent fuel
management will be available when
needed.

S. When do these actions become
effective?

The effective date of the
Decommissioning Planning final rule is
eighteen months after publication of the
final rule in the Federal Register. The
NRC considers this an adequate time for
licensees to implement the requirements
in the final rule. The 18-month period
will provide licensees sufficient time if
there is a need on their parl to review
their current methods for radiological
surveys and monitoring in relation to
new 10 CFR 20.1406{c) and modified 10
CFR 20.1501(a) and (b). Also, the 18-
month implementation period will
accommodate the time needed to
prepare and publish a final version of
DG-4014. The DG-4014 contains
changes made as a result of public
comments received on the draft
guidance released with the
Decommissioning Planning proposedd
rule. The NRC considered revising
Regulatory Guide 4.21, "Minimization
of Contamination and Radioactive
Waste Generation: Life-Cvcle Planning.”
dated June 2008, but considered this
inappropriate because Regulatory Guide
4.21 applies only to certain licensees
who submitted their initial ticense
application after August 20, 1997. The
DG-4014 applies to licensees who
submitted their initial license
application on or before August 20,
1997, and who were not required to
consider in the earlv planning stages of
the facility specific design features for
contaminant management. Additionally.
the 18-month impiementation period
will provide sufficient time to licensees
who need to—(1) Switch out of their
escrow account into a different financial
assurance mechanism: (2) examine their
continued use of a parent guarantee or
self-guarantee as decommissioning
financial assurance: or (3) prepare more
detailed information in their DCE or
surety supporting their DFP. Power
reactor licensees who are in a shutdown
status will need lo submit a report on
the status of funding for managing
irradiated fuel by March 31, 2013,

T. Has NRC prepared a cost-hene[it
analvsis of the final rule?

Yes. the NRC staff prepared a draft
regulatory analvsis for the proposed
rule Fubhlic conmments were receiverd on
the dreaft regulatory analvsis and are
discassed in Section HLD of this

document. The regulatory analysis was
revised for this final rule. Single copies
of the regulatory analysis are available
as discussed in Section X of this
document.

The implementation of the final rufe
by industry, NRC. and Agreement States
was analvzed to cost about $43 million
(2007$) over a 15-year analysis period at
a 3 percent discount rate. NRC licensee
costs are about $6 million, and NRC
costs are about $3 million. Agreement
State licensee costs are about $22
million, and Agreement State costs are
about $12 million. Two alternatives
were considered, each with estimated
total costs that were higher than
implementation of this final rule. The
primary benefits of the final rule are due
to reduction in the number of legacy
sites and higher reliability of obtaining
sufficient funds pledged for
decommissioning financial assurance to
complete the decommissioning work
through license termination.

U. Has NRC evaluated the additional
papenvork burden to licensees?

This final rule contains new or
amended information collection
requirements that are subject to the
laperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). The NRC staff has
estimated the impact this final rule will
have on reporting and recordkeeping
requirements of NRC and Agreement
State licensees. More information on
this subject is in Sections 1) and IX of
this document. :

1. Summary and Analysis of Public
Comments on the Proposed Rule

The proposed rule on
Decommissioning Planning was

_published on January 22. 2008 (73 FR

3812), for a 75-dav public comment
period. The NEI and several other
stakeholders requested an extension of
90 davs to provide review of issues
raised in the proposed rule. The NRC
extended the comment period by 30
davs. until May 8. 2008 (73 FR14946).
The NRC received 35 comment letters
on the proposed rule. Commenters on
the propused rule included states.
licensees. industry organizations,
environmental advocacy organizations.
and one individual. :

The comments and responses have
breen arouped inlo 11 areas. The NRC
sperifically sought comments on the
first Tive areas: [A) The use of fee
incentives to induce licensees to
characterize subsurface residual
radivactivity while their facility is
operating: (B) licensees’ use of a secure
Welb site to subimitand update
decommissioning reporting arnd
Financial assurance requirements: (C)

the extent of proprietary data in the
details submitted under new
requirements in 10 CFR 50.82(a)(4)(i)
and 50.82{a)(8)(v): (D) the accuracy of
input assumptions and methodology in
the regulatory analysis and
environmental assessment; and (E)
information regarding significant
amounts of radium-226 at sites that
could be considered legacy sites in the
regulatory analysis. The other comment
areas are: (F) backfit considerations; (G)
need for 10 CFR 20.1403, 20.1406 and
20.1501 amendments:; (H) financial
assurance mechanisms and reporting; (I)
draft regulatory guidance, (J) OMB
Supporting Statement; and (K)
Agreement State compatibility table. To
the extent possible, all of the comments
on a particular subject are grouped
together. A discussion of the comments
and the NRC staff's responses follow.

A. Fee Incentives

Comment: In the proposed rule, the
NRC specitically invited comment on
whether fee incentives, as permitted in
10 CFR 171.11(b). would be effective as
a means to induce licensees to perform
site characterization work during
operations instead of waiting until the
facility is shut down.

Six commenters responded to this
topic. and all argued against the
adoption of fee incentives. Some said
the concept had not been clearly
explained. Several commenters argued
that anv incentive should not reduce
financial assurance amounts. Some
thought that incentives would have the
effect of transterring the financial
burden of meeting the proposed
requirements from licensees who have
subsurface residual radioactivity to
those who do not. Monitoring of
environmental impacts during
operations. one said. is an essential part
of doing business that should not
require incentives. Three commenters
thought that the exemption of annual
fees as a “‘fee incentive” to conduct
monitoring during facility operations
wotld be contrarv to Congress’
requirement that the NRC collect user
fees and would not fit into the narrow
range of exemptions contemplated in 10
CFR 171.11. One commenter said that
the NRC should nnt give a blanket
exemption to all power reactor licensees
under 100 CFR part 171 by characterizing
it as a “fee incentive” for complving
with a proposed regulation or a
volunteer maonitoring program.

Response: The Commission agrees
with the commenters that no fee
incentives should be provided as part of
this final rule. Foranv subsurface
monitoring and modeling activities that
mayv be required as a result of this final
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rule. licensees should fund such
activities as an operating and
maintenance expense to help achieve
occupational and public doses that are
ALARA.

B. Secure Web Site

Co:uiiont. The NRC specifically
invited comment on licensees’ use of a
secure Web site to submit and update
the following: (1) Decommissioning
reporting requirements, and (2)
information submitted to support
passing the financial tests in the parent
guarantee and self-guarantee. The NRC
received input on this issue from two
states and the Conference of Radiation
Control Program Directors, Inc.
(CRCPD). The commenters were not
clear on the implementation of the Web
site because this topic was not
discussed in the proposed rule. One
commenter supported the concept of
using a Web site but questioned whether
states would have access to the
information, whether notifications_
would be sent electronically when
information was updated, and whether
the Web site would be a data transfer

" tool or would also contain algorithms

for decision logic. One of the state
commenters supporled the concept only
if the information would be publicly
vt

Response: Public conmments were
solicited on this topic to provide initial
information regarding the scope of
functions for a Web site to allow
materials licensees to submit. revise and
update the fullowing: (1) Information in
their DFP. (2) DCEs. (3) information in
the financial tests for the parent
companyv guarantee and self-guarantees.
and (4) decommissioning power reactor
annual financial assurance status
reports. For the licensees whose
companies are publicly traded. there
appears to be no sensitive or proprietary
data in the financial information
reported to support use ol the parent
guarantee and the self-guarantee. as
much of this information can be
obtained in the public domain.
Licensees mayv request that information
submitted to the NRC be withheld from
public disclosure in accordance with 10

CFR 2.390(b). The NRG thanks

commenters for responding to this
question and will factor their comments
into any plans to modernize the
pracessing of this information.
Currently. there are no plans (o develop
such a Web site.
C. Proprietary Data

Comment: NRC specifically invited
comment on whether additional details
in new reporting requirements of
licensees with a power reactor o a shu

down status would be considered
proprietary to the licensees reporting
the information. These new reporting
requirements are in 10 CFR
50.82(a)(4)(i) and 50.82(a)(8)(v). One
commenter responded to this question,
stating that making more information
available for public review will facilitate

" better analysis of work scope and cost

for decommissioning planning.
Response: The NRC staff agrees with
this comment. The information required
by the new reporting requirements can
be conveved by licensees in their
PSDAR and in their annual financial
assurance status report, with little
additional burden. The PSDAR
information is publicly available. The
annual financial assurance status report
information submitted to the NRC under
revised 10 CFR 50.82(a}(8)(v) and

.(8)(vii} will be publicly available, unless

the licensee submitting the information
shows that the information should be
withheld from public disclosure in
accordance with the regulations in 10
CFR 2.390(b).

D. Regulatory Analysis and the
Environmental Assessment -

The NRC specifically invited
comment on the input assumptions,
methodology, and results of the draft
regulatory analysis, including the
backfit analysis. and the environmental
assessment. Comments were received
and are discussed below. Comments on
the backfit analysis are discussed in
Section lILF of this document.

Comunent D.1: The need to install new
capital or modify procedures is not
expected.

Several commenters objected to the
following statement made by the NRC in
the Executive Summary and again in
Section 2 of the regulatory analysis: "It
is not expected that (power reactor and
uranium fuel fabrication) licensees will
need to install new capital or modify
existing operating procedures to satisfy
the proposed amendments to 10 CFR
2(.1406(c) and 20.1501." The
commenters interpreted the statement to
mean that those licensees would never
need to install new equipment or
modifv procedures in order to comply
with the new requirements.

Response: The previous statement
was made in the context of anticipated
changes that licensees would need to
make by the effective date of the final
rale wiven information about onsite
teaks and spills known to the NRC when
the propused rule was published.
Licensees must be allowed time to
perform scoping surveys and
preliminary characterization of site
contamination to determine if their site
contains significant residual

raclioactivity. Based on the evaluation of
these survevs, additional monitoring
and modeling may be required based on
site specific conditions. Page 41 of the
draft regulatory analysis released with
the proposed rule states this position by
the NRC: “'It mayv be necessary for
licensees at a time after the effective
date of the final rule to install additional
monitoring equipment under some
circumstances. * * * The need for
additional monitoring equipment would
be determined on a case-by-case basis
by either licensee activities or after NRC
inspection activities.”

Comment D.2: Costs to uranium
recovery licensees.

Several commenters stated that the
regulatory analysis did not properly
analyze the costs to retrofit and upgrade
uranium recovery facilities.

Response: As discussed in the
response to Comment G.14 below, the
NRC has concluded that a uranium
recovery licensee’s program that
complies with the 10 CFR part 40,
Appendix A site remediation criteria
would not be impacted by the revised
survey requirements in § 20.1501(a). and
such programs would not become more

-complex or expensive as a result of this

rulemaking. Thus, survey and
monitoring costs at uranium recovery
facilities are not expected to change.
and there is no need to revise the
regulatorv analvsis in this regard.

Comment D.3: 10 CFR part 20
changes could aoffect hundreds. and
costs are underestimated.

Several commenters argued that the
proposed changes to 10 CFR part 20 and
draft guidance for survey and
monitoring could affect hundreds of
licensees. and that the costs of the
regulation were underestimated both for
materials licensees and for power
reactor licensees. One commenter staled
that the NRC has grossly underestimated
the cost to licensees of achieving
compliance. One commenter believes
that the proposed regulations and draft
guidance documents appear to leave no
options other than installation of a
complicated subsurface monitoring
system to prove that a subsurface
monitoring svstem is not needed. The
commenter stated that industry
experience shows that these monitoring
svstems can cost from $S500.000 towell
over $1.000.000. Another commenter
argued that the scope ol the proposed
rule and guidance is far more extensive
than warrgnted by the circumstances
and is inconsistent with the NRC's own
finding that none of the instances of
inadvertent releases to the environment
presented o threat to public health and
safety.
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Response: Section 11.B of this
document discusses why very few
licensees will be affected by the changes
being made to new 10 CFR 20.1406(c)
and amended 20.1501. For those
licensees who are affected by the change
in 10 CFR part 20 regulations, the
revisions made to their existing
monitoring methods will be site-specific
and may not require the installation of
a subsurface monitoring system. For
example, if a site contains significant
residual radioactivity in the soil. the
monitoring plan likely will require only
the specification of sampling locations
and sampling methodology. If the
significant residual radioactivity in the
soil has migrated to a groundwater
pathway, then a groundwater
monitoring plan will be required that is
appropriate for the affected site. As
stated in the preamble to the proposed
rule (73 FR 3821; January 22, 2008). the
licensees of power reactors and fuel
cvcle facilities already perform surveys
to detect radioactive releases to the
groundwater or will be performing
groundwater surveys by the effective
date of this final rule. It is likely that
these surveys will contain sufficient
information to satisfy the final rule
requirements in new 10 CFR 20.1406(c})
and amended 20.1501.

The NRC revised the regulatory
analysis for this final rule to include a
one-time cost for 500 NRC licensees and
1.000 Agreement State licensees to do
the following: (1} Read the final rule
changes in new 10 CFR 20.1406(c} and
amended 20.1501 and DG—-4014, and (2)
to determine if the licensees are affected
by the final rule. The NRC assumed that
these licensees would need 90 minutes
each to read the changes to 10 CFR part
20 and DG-4014. This increased the
cost estimate in the regulatory analysis
by $270,000 for the preferred alternative
but did not affect the decision rationale
that implementation of the final rule is
preferred compared to the other two
alternatives.

Comment D.4: Impact of requirements
on existing facilities.

One commenter stated that the
proposed rule could significantly affect
the existing design of systems,
monitoring. surveys, site
characterization. and recordkeeping that
are performed to meet existing
reaulations. The proposed rules could
also ultimatelv affect the site release
alternatives available at
decommissioning. One commenter
argued that for sonie licensees, such as

research and test reactors, the

consequence would be to severelyv limit
or entirelv eliminate the ability of these
lacilities to perforn their mission of
research and education. Another

commenter disagreed with the NRC
staff’s conclusion that currently
operating power reactor licensees’
voluntary adherence to the NEI GPl is
sufficient to comply with the proposed
amendments to 10 CFR 20.1406 and
20.1501. One commenter representing
several States disagreed with the NRC's
statement that survey and monitoring
activities are already taking place,
finding it unlikely that groundwater or
subsurface surveys have been an
integral part of the past radiation
monitoring programs at facilities. The
commenter also disagreed that adequate
current information exists on the spatial
bounds and concentrations of residual
radioactivity at sites to enable decisions
to be made about which sites will
require remediation.

Response: For the reasons discussed
in the response to comment D.3, and in
Section 11.B of this document. the NRC
believes that very few licensees will be
affected by changes to new 10 CFR
20.1406(c) and amended 20.1501 by the
effective date of the final rule. After the
effective date, as modeled in the
regulatory analysis, the NRC believes
licensees of a small number of materials
facilities will need to perform additional
monitoring compared to their current
practices because of significant residual
radioactivity at their sites. With respect
to information collected by power
reaclor licensees as part of the NEI GP1,
the NRC will begin to inspect the
activities performed by power reactor
licensees compared to their public
conmumitments in the GPI. The NRC's
Temporary Instruction 2515/173
(ML072950622) will be used by
inspectors to assess if licensees have
completed the voluntary industry GP1.
The Temporary Instruction includes
inspection of licensees’ Annual
Reporting whereby the power reactor
licensees will have documented onsite
groundwater sample results for each
calendar year in the Annual
Radiological Environmental Operating
Report (AREOR) or the Annual
Radiological Effluent Release Report
(ARERR). as part of their annual
environmental and effluent reports. This
information is publicly available in
ADAMS. The NRC agrees with the
commenter representing several States
thal groundwater or subsurface survevs
are not expected to be performed by
materials licensees as an integral part of
their current radialion monitoring
programs if there is no evidence al the
site of significant subsurface residual
radioactivity. The 10 CFR part 20
changes in this final rule aim to improve
licensee understanding of spatial
bownds and concentrations of

significant residual radioactivity at sites
during active facility operations. i

Comment D.5: Analvsis of Voluntary
Industrv Actions.

One commenter. supported by two
other commenters. stated that the NRC
did not properly assess the impact of the
rule against current regulatory
requirements. In an apparent reference
to the GPI, the commenter stated that
the proposed rule was being improperly
analyzed against a more stringent set of
voluntary licensee actions. This
approach is said to have policy
implications in that it could have a
chilling effect on licensees’ willingness
in the future to undertake voluntary
initiatives.

Response: The NRC disagrees with
this comment. The NRC staff evaluated
the GPI consistent with the 2004
guidance in NUREG/BR~-0058,
“Regulatory Analysis Guidelines of the
U.S. Nuclear Regulatory Commission.”
Revision 4 (http://www.nre.gov/eading-
rm/doc-collections/nuregs/brochures/
br0058). Section 4.3.1 of NUREG/BR-
0058 describes an acceptable method to
analyze voluntary industry initiatives in
estimaling values and impacts. Values
are benefits. and iimpacts are costs. A
1999 staff requirements memorandum
("Treatment of Voluntary Initiatives in
Regulatory Analyses.” (ML003752222))
had directed the NRC staff to ensure that
NUREG/BR-0058 was revised to
facilitate consistent and predictable
treatment of voluntary initiatives in
regulatory analvses. In accordance with
NUREG/BR-0058. the regulatory
analysis, in estimating values and
impacts of the GPI. considered two
cases: Giving "no credit” for the
voluntary GPJ. and giving ""full credit”
for the voluntary GPL

In the regulatory analvsis. a
“Baseline” of No-Action was modeled
as Alternative 1. Allernative 2 was
modeled as the preferred Alternative,
consistent with the amendments in this
rulemaking. Alternative 3 was the same
as Alternative 2 but added a security
interest in collateral for licensees who
use a parenl guarantee or a self
guarantee. Table 5-1 in the regulatory
analvsis itemized the net impacts of
Alternatives 1. 2. and 3. The net impact
over a 13-vear analvsis period of
Alternative 2 was $70 million less than
Alternative 1and the net impact of
Alternative 2 was $260 million less than
Alternative 3. These results provided
“ne credit” for the voluntary activities
performed by power reactor Heensees
under the GPL

Section 6 of the regulatory analvsis
provided a description of the GPLwith
Section 6.1 on page 42 identifving the
incremental impact of the voluntary GPI
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based on-cost assumptions in r\ppench\
D of the regulatory analysis. No
;comments were received during the
proposed rule public comment period
regarding the NRC's cost estimates of
the GPI The NRC estimated the costs of
rt =0 licensees to implement
the L,l i uver the 15-year analysis period
to be about $105 miilion (20078) at a 3
percent discount rate. “No credit” was
given for these activities, because these
costs are incurred regardless of the
eventual promulgation of this final rule.
The GPI has different objectives than the
amendments in this final rule, and the
voluntary activities by power reactor
licensees were undertaken before
development of this rulemaking,

If, instead, ““full credit’” was given for
the expected costs under the GPI. the
results for Alternative 2 would not
change, because no additional survey
and monitoring activities were modeled
in any of the Alternatives for power
reactors that are implementing the
voluntary GPI. Based upon the NRC's
review of power reactor licensee reports
and information known to the NRC
about current conditions at power
reaclor sites, the NRC does not believe
that any current power reactor licensee
has contamination at its site which
exceeds the threshold in the final rule
that would require additional
moriitoring. Therefore. the regulatory
analysis did not identifv any additional
costs or benefits associated with the
final rule’s survey and monitoring
requirements as applied to current
power reactor licensees. Following
promulgation of this final rule. there
may be an increase in survey and
monitoring activities at some power
reactors and a decrease in activities al
other power reactors. The results {or
Alternative 2 in the regulatory analvsis
show that early detection of significant
subsurface contamination through
surveys and monitoring and appropriate
response by the licensee become the
preferred approach when the regulatory
objective is to ensure the licensee and
the NRC are aware of contamination thal
may create conditions that would
complicate decommissioning, and
possibly create a legacy site.

The NRC does not agree with the

_commenter that a “chilling effect™ on
future voluntary industey initiatives will
aceur if the NRC adopts the final survey
requirements by rule. As discussed i
the regulatory analvsis. the GPIwas
initiated by power reactor licensees
idependent of this rulemaking. The
industry operates in an enviromment in
which there are many factors ather than
the possibility of NRC rulemaki ing that
mav influence the industiy's decision to
voluntarily undertake action. The NRC

does not believe it is reasonable to
assume that a rulemaking which
overlaps an area of voluntary industry
action will inhibit future voluntarv
industry initiatives. Moreover, the NRC
believes that ani possible disincentive
to industry to undertake such voluntary
aclions is removed by the NRC
performing a regulatorv analysis using
two different baselines to account for
the industry’'s voluntary actions,
consistent with the guidance in NUREG/
BR-0058.

Comment D.6: Cost of
characterization.

Several commenters stated that the
cost would be large to perform site
characterization, if required under the
proposed rule in 10 CFR 20.1501(a).
According to one cost estimate prepared
for a 10 CFR part 40 facilitv. setting up
the initial near-surface soil
characterization and installing the
necessarv monitoring equipment would
cost between $30.000 and $50.000 for a
site with a relatively small footprint.
This cost would include obtaining the
necessarv samples and conducting the
associated laboratory work.
Additionally. requiring maintenance
and ongoing monitoring would result in
annual expenditures of approximately
$10.000/vear. One commenter believed
the NRC's estimate of the cost was too
low. and that therefore its cost-benefit
analvsis was flawed.

Response: The NRC's estimates of
one-time monitoring equipment and
annual maintenance cosls were almost
identical to those cited previouslv by
the commenter. On page 54 of the
resulatory analysis released with the
proposed rule. the one-time capital cost
for a groundwater monitoring system
was estimated at $46.000. and the
annual cost for inspection, leak
detection and groundwater monitoring
was estimated at $9.500 per vear. for the
few facilities that were analvzed to need
such monituring. The actual scope of
waork that will be performed by
licensees as a result of amended 10 CFR
20.1501(a) in this final rule covers a
broad range of activities, with a broad
range: of expected costs. This final rule
requires radiological surveys. reasonable
under the circumstances (such as
scoping survevs). sufficient to
understand the extent of significant
residual redioactivite, including the
subsurface. This final rule does not add
anv new requirements regarding
extensive site characterization.

Comment ) 7: Regulalore analvsis
exainples cannot be generalized (o
broad classes of hieensees.

One commenter betieves that the
examples in the regolatory analvsis
reefate o unusual factual and financial

circumstances which cannot be
generalized to broad classes of NRC
licensees.

Response: The Commission disagrees
with this statement. The legacy sites
modeled in the regulatory analysis were
assumed to be rare earth extraction
facilities holding contaminated material
in areas of 200 square meters at 0.6
meters depth. This is viewed as being an
acceptably conservative representation
of a legacy site for purposes of
performing the regulatory analysis.
Without effective regulation, the
technical and financial conditions that
contributed to the creation of legacy
sites in the past could occur in the
future at sites that are licensed under 10
CFR parts 30, 40, 50, 70, and 72,
especially those with radioactive
material possession limits high enough
to require decommissioning financial
assurance.

Comument D.8: Environmental
assessment.

One comment received on the
environmental assessment agreed that
monitoring wells, if required at licensed
sites, will resull in small environmental
hmpacts. Another commenter, a state,
disagreed strongly with the finding in
the proposed rule of no significant
environmental impact and stated that
such a finding violates the National
Environmental Policy Act (NEPA). The
commenter believes that the NRC must
perform additional environmental
analvses. because the final rule does not
go far enough in requiring prompt
remediation of spills and leaks during
facility operations. and that during any
cleanup delavs contamination could
spread. resulting in larger impacts on
environmental resources, nearby
properties. and public health.

Response: The NRC agrees that the
procedures necessary to ) detect and
monitor subsurface contamination will
not have a significant environmental
impact. The initial licensee
investigation mav involve only the
review ol records of past leaks and spills
(if anv) and facilitv inspections to
identifv potential release points.
Physical sampling. if anv, will take
place within the boundaries of the site
and will involve small amounts of
drilling and analvsis. The wasles
generuted from sampling and from
labaratory analvsis of the samples will
be managed according to existing
environmental requirements that have
been designed to avoid hnpacts on the
environment. The environmental
impacts of remediation. it it occurs.
have already been reviewed in
connection with the LTR (82 FR 39057,
Julv 2119971 In that final rule, o
generic Envirommental Impact
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Statement evaluated “'the environmental
impacts associated with the remediation
of several tvpes of NRC-licensed
facilities to a range of residual
radioactivity levels” {62 FR 39086: july
21.1997). :

The NRC does not agree that absent
immediate remediation of all subsurface
contamination there will be a significant
impact on the environment; nor does
the NRC agree that the environmental
assessment’s finding of no significant
impact is incorrect. This final rule
allows a licensee who detects
subsurface contamination either to
conduct immediate remediation or to
plan for and provide funds in the form
of financial assurance to conduct
remediation at a later time, including at
the time of decommissioning. Thus, this
final rule creates a potential incentive
for immediate remediation instead of an
increased linancial assurance obligation.
Whenever the remediation occurs,
however. the licensee is required to
ensure that at the time of
decommissioning the annual 25
millirem license termination standard
will be met. This final rule does not
change or weaken that requirement.

E. Racdium-226

Comment: The NRC invited
romments regarding the description of
sites that are known to have significant
amounts of radium-226 contamination
from past practices or operations, and
whether the information of these sites
could be included as legacy sites in the
regulatory analvsis. Two comments
were recetved on this topic. One
comment, from a state. provided limited
information on the remediation of
radium contamination at two structures
in the state. This commenter also noted
the difference between discrete radium
sources that are considered byproduct
material and diffuse radium sources
which are not regulated by the NRC. A
second comment, from an organization
representing states. noted that legacy
sites exist where discrete radium was
manutactured and that these tvpes of
sites should be included in the
regulatory analvsis. but no specific
information was provided for use in the
reaulatory analvsis.

Response: The NRC appreciates the
comments from states with gqualitative
information about radinm-226
contaminated sites. No changes were
made in the quantitative results of the
recilatory analvsis to include costs and
benclits from radium sites. but the
anolvsis was revised with the qualitative
descriptions from these coimmenters.

F. Backfit Considerations

Comment F.1: Proposed rule and
guidance will have substantial impacts
on facilities and procedures.

One commenter (NEI) stated that the
proposed rule, coupled with the survey
and monitoring draft guidance. will
have substantial impacts on licensees’
facilities and procedures (e.g.. new
confinement measures; leak detection
equipment; three-dimensional modeling
of groundwater contamination) and
would require the preparation of a
backfit analvsis. The commenter stated
that the proposed rule would codify in
the regulations for power reactor
licensees the actions which such
licensees have voluntarily agreed to
perform under the GPI. The commenter
further stated that the new 10 CFR
20.1406(c) and amended 10 CFR
20.1501(a) and (b) are not a
“clarification™ of existing requirements,
but rather an effort to impose an
expansive regulatory scheme of
“ongoing decommissioning.” whereby
activities that would normally take
place at the time of decommissioning
would have to occur instead during
plant or facility operation. The
commenter also stated that the NRC has
made no demonstration that there is a
substantial increase in the protection of
the public health and safety. or that the
proposed rule is justified to achieve
compliance or ensure adequate
protection of the public health and
safetv, or that a redefinition of the level
of protection is necessary.

Response: While the commenter is
correct that the findings referenced were
not made. these findings are not
required here, because the preparation
of a backfit analvsis of this rulemaking
is not required, as discussed further in
this section.

The NRC disagrees that the new 10
GFR 20.1406(c) and amended 10 CFR
20.1501(a) and (b) will have substantial
impacts on facilities and procedures. As
stated in the preamble of the proposed
rule. these proposed requirements
“specifv that compliance with 10 CFR
part 20 requirements is a necessary part
of effectivelv planning for
decommissioning.” and that anv aclions
undertaken by licensees during facility
wperations 1o comply with these new
requirements would only “provide a
technical basis for licensees and the
NRC to understand the effects of
significant residual radioactivity on
decomimissioning costs. and to
determine whether existing financial
assurance provided for site specific
decommissioning is adequate™ (73FR
38140 January 220 2008 This final rude
requires radiological survevs. reasonable

under the circumstances (such as
scoping surveys), sufficient to
understand the extent of significant
residual radioactivity, including the
subsurface. The term “residual
radioactivity” includes radioactivity in
soils and groundwater, which should
already be the focus of licensee survey
and monitoring efforts. and
minimization efforts. to prevent the
subsurface accumulation of radioactive
material that could be a potential
radiological hazard.

Whether significant residual
radioactivity exists at a given site is a
complex site-specific issue, and the
NRC received no information during the
proposed rule public comment period
that any site now has residual
radioactivity at levels that would exceed
the 10 CFR 20.1402 dose criteria at the
time of facility decommissioning. For
operating facilities, significant residual
radioactivity is a quantity of radioactive
material that would later require
remediation during decommissioning to
meet the unrestricted use criteria of 10
CFR 20.1402 (73 FR 3835). For example,
the sample data from isopleths of
subsurface contamination at Indian
Point Energy Center (submitted by the
State of New York, in Exhibit A of its
comment {(ML081340325)) does not
show that significant levels of residual
racdioactivity are present there (2008
Indian Point Government to
Government Meeting. May 9. 2008
(ML0Y90530162)).

The commenter is correct that the
NRC will expect licensees to apply
radiological screening values, or other
methods recommended in guidance, to
determine if residual radioactivity at the
site has accumulatled or is in
groundwater at levels that are
considered significant. But to the extent
that the commenter is relying on the
survey and monitoring draft guidance to
support its backf{it argument, such
reliance is misplaced. Guidance
documents do not impose regulatory
requirements.

Moreover, it has never been a policy
of the NRC that significant subsurface
contamination mav go unmonitored, or
that appropriate survey information not
be obtained regarding such
contamination. just because the
contamination does not pose an
tmmediate safety or health hazard. The
licensee must have such information to
achieve doses that are ALARA during
the life cvale uf the facility. including
during decommissioning. Licensee
procedures to comply with the ALARA
requirement in 10 CFR 20.1101(b)
should be in place at facilities where
there is a reasonable risk that such
contamination mayv occur.



Federal Register/Vol.

76. No. 117/Friday. June 17, 2011/Rules and Regulations

35533

Regarding the issue of ““ongoing
decommissioning,” the NRC disagrees
that the regulations for this final rule
contain such a requirement. Licensees
are not required through this final rule
to perform any new type of extensive
characterization or timelv remediation
during facility operations. Instead. in
DG—4014, the NRC has proposed for
licensees—(1) An acceptable method to
determine if any changes are needed to
existing site monitoring practices, and
(2) acceptable approaches to determine
the cost-effectiveness of prompt,
compared to deferred, cleanup of
contamination based on sample
analysis. The scope of cleanup activities
during facility operations is dependent
on site-specific conditions. This final
rule does not require that any new
remediation action be undertaken by a
licensee during operations. Remediation
of residual radioactivity at the site may
occur during decommissioning, or it
may occur during facility operations if
the licensee deems it beneficial to
perform sooner rather than later. If the
decision is to remediate later, then a
materials licensee must consider the
extent of contamination in its updated
DFP.

The final rule does not codify the
actions that power reactor licensees are
performing voluntarily under the GPIL
New 10 CFR 20.1406(c) requires power
reactor licensees to conduct their
uperations, to the extent practical, to
minimize the introduction of residual
raclioactivity into the site. including the
subsurface. The GPI does not specity
licensee activities to minimize
contamination at the site. Revised 10
CFR 20.1501(a) specifies that survey and
monitoring requirements must be
performed of residual radioactivity in
areas. including the subsurface, that are
potential radiological hazards. This final
rule identities significant residual
racdivactivity at the site as a potential
radiological hazard. This specification
of survey and monitoring requirements
is not part of the GPlL.

Comment F.2: Immediate
remediation.

Three commenters argued that
immediate remediation should be
required after contamination is
discovered. One commenter stated that
requiring licensees to immediately
remediate the contamination resulting
from any unplanned or unauthorized
release would protect the environment
and the public and reduce the
likelihood that the NRC and the Federal
taxpavers would be saddled with the
responsibility of decontaminating a
spresvling plume of radionuclides at
fegacy sites several vears down the road.
Annther comimenter urged the NRC to

include rules related to the
establishment of reclamation
milestones. The commenter stated that
the NRC in the past has allowed at least
one licensee to defer the cleanup of off-
site tailings until the final reclamation,
even though it was perfectly feasible for
the off-site contamination to be cleaned
up and placed on the tailings
impoundment. The result was that the
cost from extensive offsite tailings
cleanup was not born by the licensee.

Response: The issue of whether
immediate remediation should be
required after contamination is
discovered is outside the scope of this
rulemaking. The focus of this
rulemaking is on improving the
decommissioning planning process.
This rule does not suggest that
immediate remediation is being
imposed as a new requirement.

Slow, long-term leaks, particularly
those that cause subsurface soil and
ground-water contamination. can
significantly increase the cost of
decommissioning (73 FR 3814; January
22, 2008). Such leaks may eventually
produce radiological hazards (73 FR
3820}. To adequately assure that a
decommissioning fund will cover the
costs of decommissioning, one must
have a reasonably accurate estimate of
the extent to which residual
radioactivity is present in the subsurface
soil and groundwater. Together, the
proposed requirements in 10 CFR
20.1406{c) and 10 CFR 20.1501(a)
specify that compliance with 10 CFR
part 20 requirements is a necessary part
of effectively planning for
decommissioning (73 FR 3814). These
regulatorv changes are consistent with
existing requirements for operating
facilities contained in 10 CFR
20.1101(b), requiring ficensees to use
procedures and engineering controls to
achieve coses to members of the public
that are ALARA, both during operations
and during decommissioning. To
accomplish this, licensees must be able
to demonstrate their knowledge of
residual radioactivity in the subsurface,
including soil and groundwater
contamination, particularly if the
subsurface contamination is a
significant amount that would require
remediation during decommissioning to
meet the unrestricted use criteria of 10
CFR 20.1402 (73 FR 3815). While leaks
from tacilities can lead to a large volume
of radioactive contamination entering
the subsurface environment over an
extended time. this does not necessarily
mean that estimated doses from this
contamination are ahove the limits in 10
CFR part 20 that would initiate
immecdiate regulatory action (73 FR
3820).

Maoreover. even if the comment
pertained to issues within the scope of
this rulemaking, this final rule does not
impose immediate remediation as a
regulatory requirement. The NRC's
performance-based regulatory
framework provides licensees a measure
of flexibility to determine for ,
themselves the appropriate response to
a contaminating radiological event that
does not exceed a regulatory threshold
and does not result in a health or safety
concern. By providing this discretion to
licensees instead of a prescriptive
approach, the NRC is encouraging
licensees to focus on results and to
implement methods that are effective for
them and will result in improved -
outcomes. The types of contaminating
events that are the focus of this final
rule are not an immediate radiological
hazard, but over time they can
accumulate in an inaccessible area or
migrate to groundwater pathwavs to
form significant residual radioactivity al
the time of decommissioning. Licensees
are not now required to perform
immediate remediation of low-level
contaminating events that do not exceed
regulatory thresholds, and licensees are
not required through this final rule to
perform any new tvpe of immediate
remediation. If the licensee is aware of
significant subsurface contamination
through surveys and decides to defer
cleanup of that contamination 10 some
future date. then the NRC must ensure
that adequate funds are available at the
time of decommissioning in order to
complete the work. During facility
operations. it is the responsibility of the
NRC statf to ensure that licensees have
adequate decommissioning financial
assurance based on specific regulatory
requirements. including in manyv cases
site specific DCEs. At the start of and
during facility decommissioning. the
NRC statf is responsible for ensuring
that the DCE is based on reasonable
project milestones to complete the
activities within a timely schedule, to
monitor the progress of the licensee
against the milestones. and to require
additional decominissioning financial
assurance if the schedule is extended.

Comment F.3: The expunded scope of
new 10 CFR 20.1406(c).

Regarding the expanded scope of 10
CFR 20.1406 v include existing
lcensees. sevieral commenters argued
that this expansion—I{1) had not heen
adequately analvzed for its hinpact: (2)
was inconsistent with the NRC's own
finding in the Liquid Radinactive
Release Lessons Learned Task Force
Final Report (MLOB2650312) that the
releases were nol o threat to public
health and satetv, and (2] shonld be
evaluated as o backht.
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Response: The expanded scope ol 10
CFR 20.1406 was evaluated in the
regulatory analysis for the proposed
rule. Based on the technical basis in
Section 2 of the regulatory analysis. five
operating sites with licensed rare earth
extraction activities were modeled to
have residual radioactivity at a level
that would exceed the unrestricted
release criteria of 10 CFR 20.1402, at the
time of their decommissioning. The one-
time costs and annual costs for these
licensees were modeled over a 15-year
analysis period, including groundwater
monitoring, and licensee inspection and
leak detection activities at each facility
(Regulatory Analysis, September 2007,
page 34, ML072390191). The comments
offer no specific criticisms of this
analysis and thus do not call into
question the validity of its findings.

The regulatory analysis for the
proposed rule and final rule included
discussion of the findings of the Liquid
Radioactive Release Lessons Learned
Task Force Final Report. The regulatory
analysis summarizes the report as
having “identified a large volume of
subsurface and ground-water tritium
contamination from power reactors due
to undetected leaks in spent fuel pools,
component cooling water tanks,
condensate holding tanks, refueling
water storage tanks. borated water
storage tanks, buried piping. and
ventilation systems.” as well as having
“identified other radionuclides,
including mixed fission products.
cobalt-60. cesium-137. and strontium-
90, that were inadvertentlv released into
the onsite environment at two power
plants” (Regulatory Analysis. September
2007, page 7, ML072390191). The NRC
agrees that one of the conclusions of the
Liquid Radioactive Release Lessons
Learned Task Force Final Report was
that the report did not identify anv
instances of liquid radioactive release
where the health of the public was
impacted. However. none of the sites
examined in the report are legacy sites.
Based on NRC experience, chronic
radioactive release to the subsurface is
a primary contributing cause to the
creation of a legacy site. and a legacy
site is a potemlal I‘adIOIOUICBI hazard
that may be a threal to pubh(, health and
safety. The final rule does not require
evaluation of a backfit analysis. because
the new or amended regulations in the
rule either clarify existing requirements
or require the collectinn and reporting
of information using existing equipment
and procedures. As such. the new or
amended regulations are not regulatory
actions that require the performance of
a backfit analvsis.

Comment F.4: Agrecment that a
hackfit analysis is not required.

One commenter agreed with the
position taken by the NRC that a backfit
analysis is not required for this
proposed rule, because the requirement
already exists for licensees to perform
waste characterization and
minimization during operations.

Response: The NRC agrees that a
backfit analvsis is not required for this
proposed rule. But the NRC cannot
respond further to the comment, as it
provides no citations to regulatory
requirements referenced in the
comment.

G. Need for 10 CFR 20.1403, 20.1406,
and 20.1501 Amendments

Comment G.1: Support for amended
10 CFR 20.1403.

Commenters trom several States
expressed support for the proposed
criteria in § 20.1403 for license
termination under restricted conditions
eliminating certain financial assurance
methods. Noting that since September
11. 2001, it has become more difficult
for materials licensees to get any form
of surety, the commenters agreed that
while the NRC should be sensitive to
this situation. certain financial
assurance methods may not be eftective
in bankruptcy situations.

Response. The NRC agrees that a trust
fund is the financial assurance
mechanism most suitiable for use over
the relativelv long period required for
license terminatlion under restricted
conditions. The trust fund should be
less complicated tinancial instrument to
establish and fund decommissioning
financial assurance compared to other
forms of surety which can be difficult
for materials facilities to maintain over
long periods.

Comment G.2: Support Jor amended
10 CFR 20.1406 and 20.1501.

Several commenters supported the
new 10 CFR part 20 regulations. arguing
that residual radioactivity is a problem
that should be addressed promptlv. One
commenter staled that as time passes.
residual radioactivity can spread
verticallv and laterally driven by
downward percolaling rainfall and
snow melt. increasing the volume of
materials requiring excavation. This
commenter concluded that licensees
should be compelled to conduct
thorough subsurface investigations of
their sites that include drilling. and
should residual radioactivity be found.
licensees should b compelled to
remediate or otherwise address i1
promptiv. Commuenters from several
States also support the proposed
requirements. One conunenter stated
that o lack of chareterization of
subsurface residual radivactivity could
Fead 1o aneed for additional unloreseen

decommissioning activities, and that the
cost of removing and disposing of
residual radioactivity could overwhelm
existing decommissioning funds and
lead to the site's becoming a legacy site.
Subsurface investigations should take
place when it is known that residual
radioactivity exists. so that mitigating
efforts can be put in place. if necessary,
before the situation worsens and
revisions to the decommissioning
funding calculations can be made. The
cost to enforce and fully decommission
a single legacy site is much higher than
the cost to prevent the occurrence of a
legacy site through amended
regulations. A commenter representing
several States generally supported the
proposed § 20.1501 requirements,
noting that slow and long-lasting leaks,
and leaks from the processing of large
guantities of licensed material,
especially in liquid form, did pose
particular risks. Another commenter
asserted thal events in the last decade
have shown that the kev assumptions
behind the 1988 and 1998
decommissioning regulations are no
longer accurate. and that the NRC has
become aware of several unpermitted
releases at sites across the country.

Respanse: The Commission agrees
that licensees must have. at a minimum.
adequate information about the type and
extent of significant residual
racioactivity that is present in the
subsurface at their facilitv. The
licensees can then make informed
decisions aboul whether to undertake
remediation immediately or to plan for
remediation at the time of
decommissioning. while revising their
DCE and decommissioning financial
assurance to ensure that thev will be
able to address effectively the cleanup
of the subsurface contamination.

Comment G.3: Support for monitoring
and recordkeeping requirements.

One commenter stated that when any
subsurface contamination above
background is identified. it should be
noted in decommissioning records, even
if' it is not otherwise reportable. This is
hecause such information can be very
useful for conducting site -
characterization for purposes of hcenw
termination and to support decisions on
the extent of site remediation necessary
to meet unrestricted use criteria. It is
also useful when planning
muodifications to a facilitv, This steans
from the lTogic tha if subsurlace
contamination exists. then it cume from
sowme plant svstean that handles that
material: therefore, any phvsical activity
on or near those svstems should include

provisions for dealing with the source of

contamination. One state compuenter
provided o detailed description of o
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situation it had encountered that
supported the need for increased
monitoring. It stated further that
recording recurring leaks or spills in
decommissioning records or operational
logs is neither onerous nor financially
burdensome. Geographic Information
Svystems (GIS) make documentation of
tracking of spills a relatively easy task.
and do not pose a paperwork burden.
Tracking of these data are critical for an
effective Historical Site Assessment
under MARSSIM.

Response: The NRC agrees with these
comments as they apply to
contamination that may be significant
for site specific decommissioning
planning.

Comment G.4: Cost of required
activities compared to potential
benefits.

Some commenters argued that the
final rule survey and monitoring
* requirements, particularly as they were
interpreted in the drafl survey and
monitoring guidance released with the
proposed rule, would be a tremendous
potential financial burden to licensees
with no health and safety benefit to the
public. Some commenters stated that
sites already have sufficient existing
survey, monitoring and detection
programs in place to assure compliance
with current licenses. In addition, the
extent of modeling of the hydrology that
would be required to meel the drafl
regulatory guidance does not appear to
be warranted at sites that do not have
extensive subsurface contamination.

One commenter argued that the scope
of the proposed rule and guidance is far
more extensive than what is warranted
by the circumstances. and that both the
proposed rule and the guidance are
inconsistent with the NRC's own
finding that none of the instances of
inadvertent releases to the environment
presented a threat to public health and
safetv.

Response: The commenter is correct
that the NRC’s conclusion in its Liquid
Radioactive Release Lessons Learned
Task Force final report dated September
1. 2006, which was focused on
inadvertent and unmonitored
radioactive liquid releases from power
reactors, was that the measured levels of
tritium and other radionuclides do not
present a health hazard to the public.,
and this finding was noted in the
preamble to the proposed rule (73 FR
3814 finuary 220 2008). However, ag
alsn noted in the preanible 1o the
proposed rule (73 FR 38201, based on
past NRC experience, significant
concentrations or quantities of
undetected ind unmonitored
cantaminalion. caused primarily by
subsurface migration of groundwater.

have been a major contributor to a site
becoming a legacy site. A legacy site is
a potential radiological hazard and a
threat to public health and safety.

As discussed in Section II.B of this
document, all power reactor licensees
and about 300 NRC and 1,000
Agreement State licensees have an
obligation to set aside funds for
decommissioning financial assurance.
These licensees are subject to the
amended regulations in 10 CFR part 20
and are already required to have
radiation protection programs aimed
toward reducing exposure and
minimizing waste at their sites (73 FR
3813). The NRC received no information
during the proposed rule public
comment period that any operating
facility now has subsurface residual
radioactivity at levels that would exceed
the 10 CFR 20.1402 dose criteria at the
time of facility decommissioning. Thus.
the NRC believes there is no
incremental burden for these licensees
as a result of final rule amendments to
10 CFR part 20, except lo read and
understand the final rule and the survey
and monitoring guidance.

If there is a history of subsurface
spills at a site. to the extent that a
recurrence could result in significant
residual radioactivity, then the NRC
expects appropriate licensee action to
comply with the new survev and
monitoring requirements as appropriate
for site-specific conditions. The survey
and monitoring requirements in 10 CFR
part 20 are broad scope requirements
that apply to many types of facilities
and thus cannot be specific to any one
tvpe of facilitv. Therefore, the extent of
compliance with new survey and
monitoring requirements and the level
of Heensee burden is verv much a site-
specific issue.

Comment G.5: Indian Point Nuclear
Power Plant and Breazeale Research
Reactor.

The State of New York and
Riverkeeper cited in their comments on
the proposed rule information about
radioactive leaks from the Indian Point
Nuclear Power Plant.

Response: The NRC takes this
opportunity to discuss survey and
tonitoring requirements in this final
rule by using public information of
recent leaks at two nuclear facilities.
one at the Indian Point Nuclear Power
ant and the ather at a research and test
redctor.

A public meeting was held on Mav
20,2004, in Cortlandl. New York, to
discuss the results of the NRC's
inspection of the licensee’s perforniance
and the agency’s independent
assessiment-of contmminated
crowndhwater conditions that were first

detected by the licensee at the Indian
Point Energy Center in September 2005.
The NRC Inspection Reports Nos.
05000003/2007010 and 05000247/
2007010, dated May 13. 2008. were
referenced in this report
(ML081340425). The groundwater
samples contained tritium and
strontium-90 that were not previously
monitored or detected in groundwater
before late 2005. As determined by the
licensee’s hydro-geological analysis and
independently confirmed by the NRC,
the contaminated groundwater does not
migrate off-site. except directly to the
Hudson River. Because there is no
current drinking water pathway derived
from groundwater or the Hudson River
in the vicinity influenced by the Indian
Point Energy Center, the primary
radiological liquid effluent exposure
pathway is through the consumption of
aquatic foods such as fish and
invertebrates. The licensee’s
radiological assessment of this pathway,
performed in accordance with NRC
regulatory requirements and confirmed
by NRC inspection, determined that the
radiological consequence of
groundwater migration to the Hudson
River was, and continues to be,
negligible with respect to NRC
regulatory limits; j.e., the dose
consequence to a hypothetical
maximally exposed individual is no
more than 0.1 percent of the NRC
regulatory specification for liquid
raciological effluent release.

In view of the potential radiological
implications of contaminated
groundwater. the NRC initiated
enhanced regulatory oversight at Indian
Point following the licensee’s initial
reporting of onsite sample data of
groundwater contamination.
Subsequently, the licensee initiated a
comprehensive investigation of the
extent of onsite groundwater
contamination which included an
extensive hvdro-geological site
characterization. the installation of -
several groundwater monitoring wells,
comprehensive radiological assessment.
and the establishment of a long-term
monitoring program. As the NRC
reported at the May 20, 2008. public
meeting (MLO81490020}, the NRC
independentlv confirmed the adegunacy
and aceeptability of the licensee’s
investigation. radjological assessment,
and pls for long-terim monitoring ot
the contaminant groundwater
conditions. The licensee’s remediation
approach {i.e.. monitored natural
attenuation} is considered reasonable by
the NRC. Notwithstanding. the
licensee's long lerm monitoring program
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will continue to be inspected by the
NRC.

The State of New York. in Exhibit A
of its comment to the Commission on
the proposed rule. cited sample data
taken of the contamination
concentration levels. Based on the
sample data, this level of residual
radioactivity is likely to be below the 10
CFR 20.1402 unrestricted release dose
criteria at the time of Indian Point
decommissioning. On the effective date
of the final rule. the licensee must
demonstrate that it is conducting
operations, to the extent practical, to
minimize the introduction of residual
radioactivity at the site, including the
subsurface (10 CFR 20.1406(c)). The
amended 10 CFR 20.1501(a), and the
existence of previously undetected
groundwater contamination due to
leakage from the Units 1 and 2 spent
fuel pools. requires the licensee to
continue monitoring the condition and
evaluate the need for additional
monitoring and modeling at the plant in
the event of new or additional leaks.
spills. data from existing monitoring
wells. or other information pertaining to
residual radioactivity at the site. The
licensee may modify or revise the scope
of its monitoring effort at Indian Point
based on demonstrated results.
supported by analvsis of sample and
survey data, which indicate that
operations and activities are suflicient
to minimize the introduction of residual
racdioactivity at the site. The sample and
survev data is planned to be publicly
available in ADAMS with the annual
effluent and environmental reports.

In October 2007, the Pennsylvania
State University Breazeale Research
Reactor facility experienced a minor
leak of slightlyv radioactive water from
the reactor pool lining. In the following
6 weeks. the NRC performed several
inspections at the facility
(ML073480163) and determined that the
existing environmental monitoring
satisfied licensee and regulatory
requirements. The licensee reviewed its
monitoring and decided to take samples
from a nearbv water well to assess
overall area well quality. Contamination
survevs were performed at the site to
understand the migration of the residual
radioactivity. The NRC inspection
concluded that the number and location
of surveyv points were adequate to
characterize the radiological conditions.
The NRC inspection report noted that
the licensee alwavs investigates
reacdings above background levels andd
‘ensures that contaminated areas wre
decontaminated.

Following the effective date of this
final rule. this licensee must
demonstrate that, to the extent practical,

it is conducting operations so as to
minimize the introduction of residual
radioactivity at the site, including the
subsurface. Also. the licensee must
perform surveys sufficient to evaluate
the need for additional monitoring and
modeling at the reactor based on future
leaks or spills or other information the
licensee has relevant to residual
radioactivity at the site.

There have been leaks at other
research and test reactors with outcomes
that affected decommissioning
planning. For example, Cintichem, Inc.,
of Tuxedo, New York, held two NRC
licenses, one for the operation of a 5-

~megawatt research reactor and another

for special nuclear material. In February
1990, the licensee reported an
unmonitored release of radioactively
contaminated water from the reactor
building to an onsite retention pond and
a second leak in an onsite concrete
vessel (56 FR 23601; May 22, 1991). In
May 1990, Cintichem informed the NRC
that it had decided to decommission the
reactor and related facilities. Over the
next several vears, Cintichem conducted
cleanup activities and dismantled the
reactor. The Cintichem licenses were
terminated in 1998, with the site having
been remediated to levels suitable for
unrestricted use (63 FR 45268; August
25, 1998).

Comment G.6: The proposed rule is
unnecessary.

One commenter, supported bv several
additional commenters, stated that
existing decommissioning regulations
contain appropriate requirements to
provide reasonable assurance that
legacy sites will be prevented. The
programs that NRC licensees already
have in place address all aspects of
decommissioning planning, including
conduct of operations to minimize
contamination. monitoring and
surveillance, recordkeeping, and
financing. These programs are subject to
NRC inspection and oversight. Another
commenter argued that the reduction of
radiological risk associated with the
proposed rule is extremely small. vet
compliance will be very resource-
intensive and costly.

One commenter agreed with the
NRC's statement that the vast majority
of NRC materials licensees do not have
provesses that would cause subsurface
contamination. This same commenter
reasoned that additional surveys should
be therefore required only at those
timited sites where subsurface
rontamination mav be 4 concern. This
commenter alsu asserted that the
requirentents in § 20.1406{c) were
unneressary. becianse ALARA
requirements covered the requirement
to conduct operations to minimize

subsurface and other residual
radioactivity. Current regulations
include consideration of subsurface
contamination in the DCE, or could be
addressed on a case-by-case basis
through license conditions and required
materials licensees to minimize
contamination, survey contamination,
and keep records. This commenter
believed that the vast majority of
licensees would be unlikely to have a
reason for, or a means of determining,
the volume of onsite subsurface material
containing residual radioactivity.

Commenters opposing the rule as
unnecessary stated that, at a minimum,
the proposed rule and accompanying
draft regulatory guidance should be held
in abeyance until the issues identified
by the commenter have been addressed.
The commenter stated that the proposed
rule and regulatory guides should be
substantially rewritten, and this would
require reissuance for public comment.
In addition, the commenter encouraged
the NRC to hold workshops with the
affected stakeholders. Although the
commenter believed the rulemaking is
unnecessary, issues of importance to the
staft might be pursued in these
workshops.

Response: The NRC disagrees with
these comments concerning the need for
rulemaking. The ALARA requirements
in existing regulations do not explicitly
address subsurface contamination and
do not provide adequate assurance that
additional legacy sites will be
prevented. Belore this final rule, the
NRC regulations did not explicitly
specify licensees’ obligations to survey
subsurface contamination, nor did the
regulations explicitly specify the
requirement of licensees to conduct
operations to minimize residual
radioactivity at the site, including the
subsurface. This rulemaking will
augment NRC inspection and oversight
activities by defining the regulatory
basis to mandate particular licensee
actions on a timely basis to prevent the
creation of more legacy sites. The
radiological risk of a legacy site with
groundwater contamination mav be
significant. The NRC will issue DG~
4014 to support the survey and
monitoring requirements in this final
rule and will hold at feast one public
workshop (details on the public
workshop will be available under
Docket ID NRC-2011-0103) 1o refine
that guidance for issues of importance to
stakeholders.

Comment (;.7: The proposed rule is
unnecessarv hecause NRC could
accomplish jts objectives through
inspection, oversight. und licensing
activities.
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Several commenters argued that the
decommissioning issues raised in the
proposed rule could be better addressed
on a case-by-case basis through the
licensing. inspection. and enforcement
process for the unusual licenseé that
may have those concerns. This would be
much more effective and efficient than
attempting to adjust regulations that
23,000 licensees are obliged to read.
One commenter stated that the rule
seems to be an overly broad response to
a narrow problem. If the NRC has
concerns regarding the potential for
“legacy sites” for only five to six
licensees, then the more efficient path
would be to impose site-specific and
license-specific conditions on the
limited set of facilities. rather than
impose regulations on all licensees with
uncertain costs and even more uncertain
benefits. Given the limited scope of the
problem as defined by the NRC, it does
not make sense to introduce a new layer
of NRC review and approval of survey
and monitoring programs outside of
licensing reviews.

Several commenters also
recommended that statements should be
added that certain categories of
licensees currently satisfv the proposed
requirements. According to one
coevimenter, the NRC should include an
unqualified statement that NRC
inspection and oversight programs
provide the necessary guidance and
license conditions/requirements to
regulate activities for uranium mills
undergoing decommissioning and
remediation. One commenter noted that
the issue of controlling or limiting the
release of radioactivity in licensed
operations is different than the issue of
intervention to address residual
radioactivity that was previously
permitted. In the latter case, no general
solutions are available, and a case-by-
case analysis will be necessary. This is
exactly what has taken place at the
existing legacy sites. To the extent that
the proposed rule seeks to require
intervention to address residual
radioactivity resulting from past.
permissible activities. the rule is
unlikelv to have any impact on reducing
the cost or complexity of
decommissioning. Ultimately, the NRC's
licensing and oversight programs are
adequate to reduce introduction of
residual radioactivity from current
practices. Finallv. two commenters
argued that the proposed rulemaking
contradicts the NRC's policy of risk-
hased regulation. Each affected licensew
will be required to spend an enormous
amount of resources on monitoring
programs to address an issue that by the
NRC's owvn evaluation has no impact on

the health and safety of the public. A
more reasonable approach would be to
address subsurface contamination .
concerns on a risk-informed basis for
individual licensees bv means of the
existing inspection and licensing
process.

Response: The NRC believes that
rulemaking is much more effective than
relying on existing licensing, inspection,
the Reactor Oversight Process and/or
enforcement processes to accomplish
regulatory objectives that were stated in
the technical basis for the proposed
rule. A legacy site can occur among a
broad range of currently operating
licensees. Section 11.B in this document
identifies the licensees that are affected
by this final rule. The NRC agrees with
the commenter that case-by-case
intervention is not an effective
regulatory approach to reduce the cost
or complexity of decommissioning. As
discussed in the response to comment
G-9 and G-13 below. the NRC considers
this final rule to be risk-informed.

Comment G.8: The proposed rule is
not stringent enough.

Several commenters generally
opposed the proposed rules because.
they believe that the rules are not
stringent enough to protect the
environment or promote satety and will
not make NRC actions more effective.
efficient, and realistic. One commenter
believes that the proposed regulations
will encourage licensees to postpone the
cleanup of radionuclide feaks until
some future date. bv which time a
plume may be more difticult and
expensive to decontaminate. This
commenter argued that aside from a few
modest improvements in limited aspects
of the decommissioning process, the
proposed rule does not address. in a
meaningful wav. the deficiencies in
facility operations that lead to
subsurface contamination, the threats
posed by delaved remediation. or the
risks of unfunded subsurface
decontamination al nuclear power
plants. This commenter stated that the
final rule should require nuclear power
plant owners and other licensees to: (1)
Actively prevenl subsurface
radionuclide leaks. (2) look for
contamination under their sites. (3)
publicly report what they find. (4}
immediatelv clean up subsurface
radhonuclide contamination, and (5)
increase their decommissioning funds to
cover the costs of historical
contamination at their plunts. The
commenter also called for the NRC to
create an additional funding
requirement when contamination is
discovered by requiring licensees to
update decommissioning estimates to
keep pace with the actual subsurface

and surface contamination conditions at
their facilities. That is. the NRC should
require licensees to set aside ample
funds to cover decontamination and
decommissioning as if decommissioning
were occurring now. Monitoring should
be required at least everv 2 vears.

Response: The NRC agrees that this
final rule provides regulatory flexibility
to provide licensees discretion in
determining the appropriate response to
a contaminating event that does not
pose an immediate health or safety
concern, and licensees may in fact
decide to postpone cleanup activities.
The NRC disagrees with the commenter
that the rule does not address events at
operating facilities that lead to
subsurface contamination and
additional risks later, resulting from
unfunded decommissioning activities.
As stated in the proposed rule (73 FR
3814: January 22, 2008), the activities
that will be undertaken by licensees as
a result of this final rule will provide a
technical basis for licensees and the
NRC to understand the effects of
significant residual radioactivity on
decommissioning costs, and to
determine whether existing financial
assurance provided for site-specific
decommissioning is adequate. By using
the term “residual radioactivity.” the
new § 20.1406(c) and § 20.1501(a) cover
any licensed and unlicensed radioactive
material that has been introduced into
the site by licensee activities. It
operating events are causing significant
amounts of residual radioactivity to
accumulate onsite. those events will
need 10 be mitigated to comply with the
new § 20.1406(c).

This final rule contains provisions in
§§30.35(e)(2). 40.36(d)(2). 70.25(e)(2).
and 72.30(c) to require licensees to
update their DFP at least every 3 vears
to account for changes in cosls and the
extent of subsurface contamination. A
separate set of similar funding update
requirements is already applicable to
power reaclors.

Comment G.9: The proposed rules are
not sufficiently precise.

Several commenters opposed the use
of the phrase "o the extent practical” in
proposed 10 CFR 20.1406{c) and the
phrase “reasonable under the
circumstances” in proposed § 20,1501,
because the terms were loo broad. One
commenter stated that these phrases
created a loophole that was
compounded by use of the term
Tminumize.” s opposed to Cprevent.”
The commenter stated that these words
will hamper. if not preclude. effective
enforcement actions by the NRC or the
LIS, Department of Justice against
facilities and vperators who release
radionuchides to the subsurface area. A
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commenter representing several Stales
also stated that use of the term “'to the
extent practicable’ in the proposed rule
could provide licensees with the leeway
to perform very limited sampling or
surveys to verify the extent of any
subsurface plume. leading to erroneous
conclusions regarding no significant
hazards. Another commenter said that
the survey requirement must be clearly
spelled out in the language of the
regulation to make it binding upon
licensees. The current language is
unacceptably vague.

Response: The NRC disagrees that the
rule language is vague. The phrases ‘‘to
the extent practical” and “‘reasonable
under the circumstances” are already
used in 10 CFR part 20 requirements to
provide flexibility in support of a risk-
informed regulatory approach. The risk-
informed approach is more effective at
achieving acceptable results and
compliance by licensees compared to a
prescriptive approach, which is
cumbersome for licensees and regulators
considering the broad range of licensees
using radioactive material. The
regulatory analysis in the proposed rule
addressed this specific topic as it relates
to survey requirements. On Page 45, the
regulatory analysis notes that the
Commission established a broad
regulatory framework when § 20.1501
was added to the regulations in 1991,
This final rule adds precision to survey
requirements by amending § 20.1501(a)
to explicitly include the subsurface at a
site as an area that needs to be surveved
if concentrations or quantities of
residual radioactivity in the subsurface
present a radiological hazard. The
proposed rule states, ““The staff views
radiological hazards as including those
resulting from subsurface contaminating
events, when these events produce
subsurface residual radioactivity that
would later require remediation during
decommissioning to meet the
unrestricted use criteria of 10 CFR
20.1402" (73 FR 3820; January 22,
2008).

Comment G.10: The proposed rule is
bused on historical AEC legacy sites,
rather than modern sites.

Several commenters stated that the
NRC was basing the proposed rule on
past. rather than current, problems. One
commenter asserted that the very
limited “examples™ cited by the NRC of
licensees for which some concern has
existed do not support the broad brush
approach proposed by the NRC in this
rulemaking. The cited examples
generally relate to licensees that had
heen operating long befare the current
reculations, comprehensive guidance,
discipline in reviewing livense
applications, contemporary licensee

practices and awareness. and current
decommissioning funding requirements
were in place. The commenter pointed
to the example of buriatl in soil of
radiological waste onsite, even if
exceeding “‘exempt’ regulatory limits at
the time of burial. which was permitted
for over 20 years without prior agency
review. The commenter argued that it
was likely that significant changes to the
historical regulatory scheme with
respect to onsite radiological waste
disposal were at least factors in some of
the site-specific examples of legacy sites
of concern to the NRC, but these
examples have been addressed within
the current regulatory framework.

Response: The NRC agrees that
previous changes to regulations on
subsurface burials have reduced the
likelihood of legacy sites. The NRC
disagrees that the current regulatory
framework is sufficient to provide
effective oversight of operating facilities
to ensure the pre\'ennon of more legacy
sites.

Comment G.11: The proposed
rulemal\ing is a new regulatory qclwnw
for ongoing decommissioning.

One commenter, supported by several
others, argued that the requirements for
extensive subsurface soil
characterization (or remediation) during
an operating facilitv’s lifetime is largely
unrealistic. It is not feasible to peltoml
subsurface characterization without
risking the breach of barriers that
contain radioactivity. disrupting the
operationally essential equipment. or
exacerbating the migration of
contaminants already in the
environment. Based on industry
decommissioning experience. the
majority of subsurface contamination
(bv volume and concentration) would
likely be located directiv under
structures, svstems and components
(SSCs) that have leaked. where it cannot
be safely or adequatelv accessed for
characterization purposes. Even in the
case of a reactor undergoing
decommissioning. these areas usuallv
cannot be accessed until late in the
decommissioning process. when many
of the SSCs and higher levels of
contaminant sources have been
removed. Another commenter stated
that the dust and other materials stivred
up during decommissioning could leaml
lo greater exposures for site personnel.
thus obviating much ol the already
small benefit of requiring site cleanup
while operations are ongoing. The
prospect of “continual
decommmissioning’ mav also be contrary
to the principles of ALARA embodied
elsewhere in 10 CFR part 20. One
commenter requested that licensees e
permitted to evaluate normal

construction-related risks associated
with any proposed excavation of
residual radioactivity. and that should
these risks exceed the risks posed by the
residual contamination itself, the
licensee should not be required to
excavate the material.

Response: As indicated in the
response to Comment F.2, conducting
remediation actions while a facility
continues to operalte is not required by
the proposed rule, even if significant
amounts of residual radioactivity are
present at a site. Based on the history of
radioactive leaks at power reactors, the
leaks can generally be attributed to the
following SSCs: Fuel transfer systems
and spent fuel pools, buried piping. and
storage tanks. Existing regulatory
requirements may apply to SSCs that
have leaked radioactive liquids. but
determining which requirements apply
to a specific facilitv requires review of
the plant’s licensing basis. SSCs that are
not safetv-related and are not covered by
the licensee's quality assurance program
generally are subject to less
maintenance. testing and inspection
than safetv-related SSCs. The non-safety
related SSCs are more likely to havea
radivactive leak withou! detection, and
a significant level of contamination from
SSCs can migrate through the
subsurface far from the source. One of
the findings in the Liquid Radioactive
Release Lessons Learned Task Force (73
FR 3814 January 22, 2008) final report
was that a majority of leaks at power
reactors are from non-safetv related
SSCs that contain radioactive material.

Comment G.12: Variability in licensee
practices in documenting spills and
leaks important for decommissioning
does not justifv new requirements.

Several commenters stated that the
proposed rule applies the same
requirements to all tvpes of licensees
despite the inherent differences in how
each tvpe of licensee safely manages
radioactive material and/or the financial
assurance instruments for
decommissioning. Throughout the
preamble to the proposed rule, the NRC
acknowledges that only a few sites have
identified contamination and been faced
with hurdles to releasing the site for
anrestricted use. To date. all nuclear
generating facilities have heen
successful in their decomniissioning for
unrestricted use.

Response: The NRC agrees that the
CFR part 200 changes in this final rule
apply equally to All NRC anel Agreeient
State licensees despile the differences in
facility operations and the extent of
their radiation safetv programs.
However. licensees with an obligatinn to
provide decommissioning financial
assurance are Hikelv to be atfected by

0
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this rulemaking onlv if they have liquid
processes that would contribute to
significant subsurface contamination.
The commenters are correct that no
power reactor sites have become legacy
sites.

Comment (.13: The proposed rule is
based on unusual factual and economic
circumstances that cannot be
generalized to broad classes of
licensees.

Several commenters noted that
throughout the January 22, 2008.
proposed rule. the NRC acknowledged
that only a few facilities have identified
contamination that has resulted in
unexpected difficulty in
decommissioning the site, and that the
regulatory analysis represented these
facilities as a certain type of licensee
(i.e., rare earth extraction facility).
Rather than targeting the proposed rule
accordingly. the scope of the proposed
rule includes all tvpes of licensees.
despite the inherent differences in how
each type of licensee controls

_radioactive material. Another

commenter stated that the proposed rule
and draft guidance are attempting to
apply a “one-size-fits-all” approach to
all NRCG-licensed facilities without
regard to the varying processes,
radionuclides. and risks at different
categories of licensees. For example,
uranium mills. conversion facilities. and
solution mining facilities have unigue
attributes making a “one-size-fits-all”
approach inapf)ropria(e.

Response: The NRC used a risk-
informed approach in developing the
language for the amendments to 10 CFR
part 20 in the proposed rule. This final
rule is not prescriptive but instead
applies a broad and flexible regulatory
framework as discussed in the response
to Comment G.9. The NRC agrees in part
with the comment regarding the unique
attributes for uranium mills and
solution mining facilities. as discussed
further in response to the next
comment.

Comment G.14: Applicability to
uranjum recovery fucilities.

Several commenters urged the NRC
not to make uranium recovery facilities
subject to the new 10 CFR part 20
requircments. because such facitities do
not process enriched source material,
One conunenter stated that the proposed
rule should notapphvio
deconmissioning uranium recovery
(UR) facibities. Another commenter
reguested that UR facilities
(conventional mills, in-situ uranium
recovery facilities and heap leach
facilities) be categoricaliv excluded from
coverage nnder the proposed
amendments to 10 CFR 201406 and
2015010 in the final rule. A commenter

stated that NRC inspection and
oversight programs, together with
license conditions and existing
regulations, adequately regulate
uranium mills undergoing
decommissioning and remediation. and
are protective of the public health and
safety and the environment. A
commenter stated that the requirements
in the proposed rule to address residual
radioactivity during UR operations
would result in new operational
restrictions well beyond those imposed
by existing licenses. and that the
extreme variability of natural
background radionuclide
concentrations, and the presence of
Technologically Enhanced Naturally-
Occurring Radioactive Material
(TENORM) and unprocessed ore at a site
would introduce new requirements in
survey and monitoring methods.
Commenters also stated that the
“routine’’ monitoring program described
in the guidance would require a more
complex and expensive program than is
presently necessary to adequalely
characterize contamination or support
decommissioning.

Response: The NRC agrees in part

~with the above comments. In finalizing

the license lermination rule, which
established 10 CFR part 20 Subpart E in
1997, the NRC recognized that there are
unique soil contamination issues
associated with the decommissioning of
UR facilities. For this reason, 10 CFR
20.1401(a) was worded to exclude UR
facilities from the scope of 10 CFR part
20 Subpart E. and the NRC requested
comments on what radiological criteria
should be used in terminating UR
facilitv licenses (62 FR 39093; July 21,
1997). The 10 CFR 20.1401(a) exclusion
is not changed by the present
rulemaking. and UR licensees and
applicants will not be subject to the new
requirements in 10 CFR 20.1406(c), just
as they were nol subject to the existing
10 CFR 20.1406 requirements.

As aresult of the 1997 request for
conmuments referenced above, Criterion
6(6) of Appendix A 1o 10 CFR part 40
was amended in 19949 by adding its
second paragraph, which established
total effective dose equivalent (TEDE)
requirements to address the
radionuclides of concern (chiefly
aranium and thorimm) present in the
soils of DR facilities. See 64 FR 17506
et seq. (April 120 1990)0 1FUR facilities
undergoing decommissioning have
radioactive contamination in their soils
associated with their operations at
fevels exceeding background by
5 pCi/e of radium-226 (the benchmark
dose), then Criterion 6(6) requires that
such contamination be remediated. The
present rulemaking does not chiange

Criterion 6(6). The NRC thus does not
agree with the commenter’s concern
regarding TENORM and unprocessed
ore.

Because the 10 CFR 20.1501 survey
and monitoring requirements are part of
10 CFR part 20 Subpart F rather than
Subpart E, they do not fall within the 10
CFR 20.1401(a) exclusion discussed
above. For UR facilities, these survey
and monitoring requirements must be
read in conjunction with the 10 CFR
part 40 Appendix A Criterion 7 and 7A
requirements. Together, these 10 CFR
part 20 and part 40 requirements help
ensure that issues of soil and
groundwater contamination—both at
operating UR facilities and those
undergoing decommissioning—are
properly addressed. For example, the
operational monitoring and survey
requirements in 10 CFR 20.1501 help
ensure that the worker and public dose
limits set forth in Subparts C and D of
10 CFR part 20 are met, and UR
facilities have been subject to these dose
limits since 1991, when Subparts C, D,
and F were first established. In that
1991 rulemaking. in response to a
comment on then-proposed 10 CFR
20.1501 on the lack of specific
monitoring requirements. the NRC
explained that because 10 CFR part 20
contains the general radiation protection
requirements that apply to all classes of
NRC licensees, the wording of many of
its provisions is necessarily general. (56
FR 23360; May 21.1991). With the
limited exception discussed above
regarding 10 CFR part 20 Subpart E
requirements, 10 CFR part 20 is still the
set of general radiation protection
requirements that is applicable to all
classes of NRC licensees, including UR
facilities. Accordingly, UR facilities are
and will remain subject to the 10 CFR
20.1501 survey and monitoring
requirements.

However. the revisions to § 20.1501 in
the tinal rule do not establish any new
remediation criteria for UR facilities.
Standards for decommissioning UR
facilities. and the various related
requirements for conducting soil and
ground-water monitoring at UR
facilities. are found in 10 CFR part 40.
Appendix A. The final rulemaking does
nol change any of these requirements. A
UR licensee's program that complies
with the 10 CFR part 40, Appendix A
site remediation criteria would thus not
be impacted by § 20.1501(a)’s revised
survey requirements, and such programs
would not become more comnplex or
expensive as a result of this rulemaking.
The 10 CFR part 20 worker and public
dose requirements are combined with
the remediation criteria fur UR facilities
in 10 CFR part 40, Appendix A, as has
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been the case previous to this
rulemaking.

The change in terminology from
“radioactive material’ to “residual
radioactivity” in 10 CFR 20.1501{a} will
not result in any new operational
restrictions at UR facilities. Residual
radioactivity, as defined in 10 CFR
20.1003. is not “‘residual radioactive
material” as defined in 10 CFR 40.4.
The latter term is used only with respect
to materials at sites subject to
remediation under Title | of the
Uranium Mill Tailings Radiation
Control Act of 1978, as amended. The
challenge to determine background
levels of radiation at specific UR sites
has not changed as a result of this final
rule. Surveys that are reasonable under
the circumstances must be performed if
there is a potential radiological hazard
at a site. Commenters expressing
concern about the unlicensed sources
that are included in residual
racioactivity, such as TENORM and
unprocessed ores at a UR facility, have
read more into the rule change in
§ 20.1501 than is intended. For example,
UR facilities musl currently manage ore.
because Criterion 5H requires that
licensees protect underlying soils and
groundwater from ore stockpile
contamination. Furthermore, ore
remaining at a UR site during
decommissioning is considered 11e.(2)
byproduct material and may be placed
into the tailings impoundment, su long
as it is not removed from the site for
processing at another facilitv. As
previously stated. radioactive soil
contamination at UR sites undergoing
decommissioning is addressed by
Criterion 6(6). None of this is changed
by the final rule.

Comment G.15: Applicabilitv to
bvproduct manufacturing licensees.

One commenter argued that
radionuclide and radiopharmaceutical
manufacturing licensees are within the
scope of currently operating sites that
the NRC would not expect to become
“legacy sites.” The regulations should
therefore categorically exempt them
from the additional residual
radioactivity moniloring requirements.

Response: Radionuclide and
radiopharmaceutical manutacturing
licensees are bvproduct material
ltcensees regulated under the
requirements of 10 CFR part 30. 1f such
a facility has no credible release
scenario that could contribute to
significant subsurface residual
radioactivity at the site. then it is likely
that the licensee will not be alfected by
the final role changes to 10 CFR part 20

Comment G.16: Applcahility to
research and test reactors.

Several commenters argued that
research and test reactor licensees
should be exempt from the final rule
changes to new 10 CFR 20.1406(c) and
amended 10 CFR 20.1501.

Response: Research and test reactors
are licensed under the requirements of
10 CFR part 50. If a research and test
reactor has no credible release scenario
that could contribute to significant
subsurface residual radioactivity at the
site, then it is likely that the licensee of
such a reactor will not be affected by the
final rule changes to 10 CFR part 20.

Comment G.17: Applicability to water
treatment facilities.

One commenter asked the NRC to
address the potential applicability to
licensed water treatment facilities and
to make it clear that such survey and
monitoring requirements likely will not
be necessary at such facilities because:
(1) Their licensed operations involve the
production of uranium-laden ion
exchange (IX) resins that are
substantially similar, if not identical, to
those generated at in situ uranium
recovery (ISR) facilities: (2) all
equipment that generates such resins is,
by license condition. contained within
structures/buildings that provide
primary and secondary containment to
minimize. if not eliminate. potential
releases of licensed material; (3) the
resins do not present credible release
scenarios where potential subsurface
contaminalion would be implicated:
and (4) the licenses contain strict
monitoring and survev requirements.

Response: Licensees who possess
uranium-laden resins at water treatment
plants are source material licensees
regulated under 10 CFR part 40.
Licensees possessing uranium-laden
resing at water treatment plants are not
subject to the 10 CFR part 40 Appendix
A criteria. and are thus subject to the
new 10 CFR part 20 requirements.
However. if a water treatment facility
has no credible release scenario that
could contribute to significant
suhsurface residual radioactivity at the
site. then it is likely that the facility will
not be aflected by the final rule changes
to 10 CFR part 20.

Comment (5.18: Residual radioactivity
at publiclv owned sewage trealment
works.

A commenter noted that the NRC's
conclusion that municipal waste
treatment facilities were unlikelv to
have significant concentrations of long-
lived radionuclides fails to account for
the potential impacts to such lacilities if
(1} the new uraniom-and radium
Maximum Contaminant Levels (MCLs)
are enforeed effectively by EPA and
their delegated States, and (2) uranium
and/or radium water treatment residuoals

are released in an uncontrolled manner
into sanitary sewers or other discharge
points from which such residuals could
migrate.

Response: Regardless of whether the
drinking water treatment plant is: (1}
Not removing radium from the drinking
water {such as prior to the new EPA
drinking water standards for
radionuclides) or (2) removing radium
from drinking water and discharging the
radinm-laden residuals to the sanitary
sewage system, the amount of radium
(or other radionuclide found in the
source water) that reaches the publicly
owned sewage treatment works (POTW)
is unchanged. The NRC assumes, for
purposes of this rulemaking, that EPA
drinking water standards will be
enforced effectively at municipal water
treatment plants, and that any release of
uranium and/or radium residuals will
be done in a controlled manner
consistent with license conditions and
regulations. Recommendations are
available from the ISCORS regarding
actions that a POTW operator may take
to determine if there is radioactive
contamination at its facility and how to
interpret the detection results. The
recommendations are contained in
ISCORS Technical Report 2004-04
(ML103400184).

Comment G.19: Definition of residual
radioactivity.

One commenter, supported by several
others, argued that licensees should not
be required to control unlicensed
material in a manner that is
substantively different from that
required by a non-licensee. This same
commenter stated that the definition of
“residual radioactivity” in 10 CFR
20.1003 is inconsistent with a risk-
informed approach to regulation and
with the recently-issued RIS 2008-03
“Return/Re-Use of Previously
Discharged Radioactive Effluents”
{(ML072120368). In further support of
this argument, the commenter cited the
proposed rute’s preamble (73 FR 3815;

-Jlanuary 22, 2008) as excluding from the

rule's scope off-site contamination
attributable to previously released
effluents. thus demonstrating the
inconsistency of requiring the licensee
to control onsite unlicensed material.
This commenter accordingly requested
that the NRC revise the definition of
“residual radioactivity’ by deleting its
reference to unlicensed sources, and its
reference to rouline releases of
raclioactive material.

Response: "Residual radioactivity ™ is
aterm already defined in 10 CFR
20.1003. Because no changes to this
term were proposed when this
rulemaking action was published for
public comment. the request to now
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change the definition is oulside the
scope of this rulemaking. In considering
the comment, the NRC re-examined the
cited section of the proposed rule’s
preamble (73 FR 3815). As stated there.
the scope of this rulemaking “'does not
include offsite contamination
discovered during decommissioning.”
The final rule deletes the following text
which conditioned the above statement:
“unless such contamination is an
extension of onsite contamination (e.g.,
a contaminated groundwater plume
originating from the licensee’s facility).
What the NRC may later choose to do
regarding offsite contamination
discovered during decommissioning is
unknown at this point. and making the
above deletion avoids any limitation on
future actions the NRC may take on this
issue. ’

When RIS 2008-03 was issued. the
term ‘‘radioactive material’’ was used in
10 CFR 20.1501(a). which created the
need to differentiate licensed from
unlicensed material. The RIS 2008-03
provides a distinction between onsite
and offsite unlicensed material. Offsite
unlicensed material results primarily
from authorized effluent discharges to
unrestricted areas that have been
evaluated in accordance with regulatory
requirements. Radioactive effluent
discharge controls. environmental
dispersion modeling. and dose
assessments ensure that any public dose
is within public radiation protection
standards. The licensed radioactive
material that was properly discharged in
accordance with 10 CFR part 20 to the
unrestricted area is no longer the
responsibility of the licensee. However,
onsite unlicensed material is sometimes
co-mingled with licensed radioactive
material (for example from leaks or
spills) and generally cannot be
distinguished from or separated from
licensed radioactive material. Both
licensed and unlicensed radioactivity
{e.g.. from returned or re-used effluents)
at the site are the responsibility of the
licensee. during operations and during
decommissioning. Unlicensed
radioactivity from the return or recvcle
of previously discharged radioactive
effluents can be discharged in liquid or
cascous cffluents to the environment in
aceordance with RIS 2008-03. The
control of residual radioactivity at the
site during operations increases the
assurance that the 10 CFR 20,1402
criteria will be met at the time of
decommissioning. The reasons that the
NRC is using the term “residual
radioactivity” in new § 20.1406(c) and
amended § 201501 were set forth in the
proposed rute’s preamble (73 FRO3814).
The NRC does not ageee that the

"

definition of “residual radioactivity™ in
10 CFR 20.1003 is inconsistent with RIS
2008-03.

Comument G.20: Clarify what is meant
by “significant” residual radioactivity:

" A commenter stated that the term
“significant” is not defined and may be
open to wide interpretation by licensees
and others. Similarly, several other
commenters stated that the NRC should
define “'significant” contamination, and
should specify: (1) Methods required to
conduct surveys and their frequency, to

“ensure consistency in the groundwater

monitoring and sampling program; and
(2) the constituents to be sampled, the
timing and frequency of the sampling,
sampling techniques, and how to
analyze samples.

Response: The intended meaning of
the phrase *'significant residual
radioactivity”—which is not a defined
regulatory term—is discussed in the
proposed rule's preamble (73 FR 3815
and 3835). As stated there, “'significant”
residual radioactivity is a quantity of
radioactive material that would later
require remediation during
decommissioning to meet the
unrestricted use criteria of 10 CFR
20.1402. The DG~4014 propuses
guidance to licensees on acceptable
methods to conduct soil and
groundwater sampling to meet the new
survey requirements.

Comment G.21: Subsurface and
significant contamination.

One commenter disagreed with the
statement in the proposed rule’s
preamble (73 FR 3819) that subsurface
contamination occurs in an area at least
15 centimeters (6 inches) below the
surface, arguing that instead it should be
defined to, and inclusive of. the
groundwater table. The same
commenter noted that “'Significant
contamination’ is not defined. contrary
to a recommendation made at Page 22
of the 2006 Final Report of the NRC
Liquid Radioactive Release Lessons
Learned Task Force (ML062650312).

Response: The NRC's use of the term
“subsurface” in the proposed rule ’
preamble is consistent with the
definition of “subsurface” used in
NUREG-1575. *Multi-Agency Radiation
Survev and Assessment of Materials and
Equipnment Manual (MARSAME)"
(MLO70110228). As stated on Page 3~14
of that manual. the surface laver is
represenled as the top 15 centhineters (6
in.) and mav include gravel fill, waste
piles. concrete. or asphalt paving,.
Subsurface soil and media are defined
on that same page of the manual as any
solid materials not considered surface

" soil.

In this rulemaking, the NRC decided
not to make Usignificant comamination”

a defined term in the regulations.
Instead. the NRC found that “‘residual
radioactivity"—vhich is alreadv a
defined regulatory term—covers the
type of subsurface contamination that
prompted the creation of the Liquid
Radioactive Release Lessons Learned
Task Force. Additionally, as stated in
the response to Comment G.20. the
proposed rule’s preamble provides
guidance on the level of residual
radioactivity that is considered to be
“significant.”

Comment G.22: Additional site
characterization and monitoring not
warranted.

Several commenters stated that the
proposed NRC regulations could have
the unintended consequence of
triggering performance of extensive
characterization and remediation efforts.
without regard to the degree of actual
health and safety impact. The proposed
regulations would require the
evaluation of subsurface contamination
based on future decommissioning
exposure scenarios. even though no
foreseeable operating exposure limits
would be exceeded. Furthermore, due to
access constraints, it is unlikelyv that
subsurface characterization etforts at an
operating reactor would provide any
better DCE input data (i.e., volumes and
locations of subsurface media exceeding
decommissioning criteria) than that
produced by experienced
decommissioning experts making
engineering judgments using
information currentlyv available as 10
CFR 50.75(g) file data.

Response: As stated in the proposed
rule’s preamble (73 FR 3813). the NRC
identified the need for licensees during
facility operations to timely report the
existence of subsurface contamination
that has the potential to complicate
future decommissioning efforts. But as
indicated in responses to other
comments. these commenters
incorrectly state that the proposed
regulations require the immediate
evaluation of subsurface contamination
even in cases where no foreseeable
operating exposure limits would be
exceeded by the contamination. As
stated in DG—4014. a licenses may
decide to perform extensive
characterization following its initial
scoping survevs and preliminan
characterization to determine i an area
at the site contains significant residual
radioactivily. There niay be a need for
additional monitoring and modehng.
fnllowing evaluation of the initial
scoping survevs, based an the
significance of a spill or leak. But if
there 1s no significant residual
radioactivity at a site. then it is likelv
that the lcensee's current monitoring.
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plan is sufficient and no additional
surveys or monitoring are necessary.
When there is significant residual
radioactivity at a site. survey results will
serve as a technical basis to support the
licensee's estimates of volumes and
locations of subsurface contamination.
Such estimates will. in turn. aid the °
licensee in arriving at a more accurate
DCE.

Comment G.23: Frequency of surveys.

One commenter said that the phrase
in 10 CFR 20.1501(b). which requires
licensees to keep records from surveys
“describing the location and amount of
subsurface residual radioactivity
identified at the site,” does not clarify
whether the surveys are to be simply
one-time snapshots of residual
radioactivity at one time, or are to be
conducted periodically. The commenter
urged the NRC to specify that surveys
are mandatorv and to be conducted
periodically. and that the results
submitted to the NRC will be made
public.

Response: The frequency of surveys is
dependent on site-specific conditions
and is a topic discussed in guidance.
The survey results that are included in
records important for decommniissioning
are a licensee recordkeeping
requirement for NRC review. As noted
in the response to Comment D 4. the
NRC understands that power reactor
licensees will be submitting the onsite
groundwater sampling results as part ot
their annual effluent and environmental
reports. The NRC understands that this
information is planned to be publicly
available in ADAMS. similar to the
annual effluent and environmental
reports that are currently publicty

“available.

Comment G.24: Assessed background
radioactivity prior to operation.

One commenter questioned the NRC
statement that materials licensees
already must assess their background
radiation prior to operation. Another
commenter argued that materials
licensees are not now required bv 10
CFR 20.1301(a)(1) to make
comprehensive measurements of
radioactivity in soil or groundyvater
before operation to distinguish levels of
residual radioactive material from that
due to natural background or the
nperations of others.

Response: The following statement in
the proposed rule's preamble is not
correct: " All licensees with operating
facilities iust have performed an
assessment of background radiation
prior to aperating their facility. to be
compliant with the vequirements in 10
CFR 20,130 1{a)(1)7 (73 FR 3819}, The
NRC regrets the error. Measuring
background before plant operation is net

a regulatory requirement in 10 CFR
parts 20. 50 or 52. Instead, as stated in
Regulatory Guide 4.1, **Programs for
Monitoring Radioactivity in the
Environs of Nuclear Power Plants.” a
licensee or license applicant for a
nuclear power plant should initiate
preoperational monitoring 2 years
before operations to provide a sufficient
data base for comparison with
operational data. This would include
surveys of background radioactivity.

Comment G.25: The proposed rule
effectively eliminates the option to use
restricted release for license
termination.

A commenter stated that the intent of
the proposed rule is to address
significant amounts of residual
radioactivity at a site in order to achieve
effective decommissioning planning.
The proposed rule assumes that for
operating facilities. these events would
result in a quantity of residual
radioactivity that would later require
remediation during decommissioning in
order to meet the unrestricted use
criteria of 10 CFR 20.1402. The
established approach for determining
the cost under ALARA is not factored
into the proposed remediation decision,
Further, as currently worded. the
proposed rule and draft regulatory
guidance have the apparently
unintended consequence of eliminating
the ability to use the restricted release
criteria at license termination. because a
spill has to be remediated to the Derived
Concentration Guideline Levels (DCGLs)
for unrestricted release of the site. If the
licensee does not remediate to the
screening DCGLs. it must put money
into its decommissioning fund to
remediate such that the license can be
terminated for unrestricted use of the
site.

Response: The NRC does not agree
that it is effectively eliminating
licensees’ use of the restricted release
option for license termination. On the
contrary, the changes being made to 10
CFR 30.35(e}{1){(1)(B). 40.36(d)(1)(i}{B),
70.25(e)(1)(1)(B). and 72.30(b}{2)(iii)
allow licensees during facility
operations to base their DFP on the 10

CFR 20.1403 restricted release criteria, if

the licensee can demonstrate its ability
to meet the provisions of § 20.1403. The

" NRC will accept a reasonable

methodology used by a licensee (o (1)
evaluate remediation costs that support
a licensee's decision regarding ils
response Lo a spill or leak and (2}
demonstrate that the licensee is
achieving doses at the site that are
ALARA. The DCGL screening criterta in
NUREG 1757, Vohuine 1. Rev. 1.
“Consolidated NMSS Decominissioning
Guidance, applv when the site s a

relatively simple site with residual
radioactivity in topsoil, typically in the
top 15 eentimeters of surface soils. For
more complex sites with deeper
subsurface residual radioactivity. the
criteria for significant residual
radioactivity may require an evaluation
using a more complex modeling code,
such as RESRAD or its equivalent, to
determine whether the subsurface
residual radioactivity is significant with
respect to decommissioning criteria of
25 mrem per vear TEDE. The DG-4014
proposes more guidance to licensees on
this topic.

Comment G.26: Reporting and
recordkeeping requirements.

Numerous commenters addressed the
reporting and recordkeeping
requirements. Most were critical,
although for widely differing reasons.
Several commenters criticized the
requirements as unnecessary or too
broad. One agreed that documentation
of subsurtace contamination should be
placed in decommissioning records.
However. the commenter stated that a
small leak or spill inside a building that
is promptlv cleaned up is not a
decommissioning issue. Thus, the
commenter objected to references to
“any' leakage or spills. Another
commenter stated that licensees are
currently required to report significant
environmental impacts to both NRC—
Agreement State agencies and the EPA.
A commenter from a puwer reactor
stated that reporting rules under Part 20
were unnecessary because of the
requirements already in place in 10 CFR
50.75(g). One commenter also pointed to
potential double counting, noting that
10 CFR part 20-prohibits gaseous
effluent releases to the atmosphere
above regulatory limils. In accordance
with 10 CFR part 50. Appendix I,
releases within regulatory limits must
account for the dose to the public. Thus.
low levels of radioaclivity could be
deposited onto the site due to rainout,
washout and other means, which could
then leach into the subsoil. The
proposed rule does not consider that
these paseous effluents are accounted
tor at the time of their release. causing
them to be counted again. Finally. one
commenter stated that if the proposed
rule is finalized. more than 60 davs will
be needed to implement it. At least a
vear should be provided to prepare the
required reports.

Response: Licensees are responsible
for comnpleting decommissioning
activities and thos must. for
decommissioning planning purposes.
determine which leaks and spills inust
be documented. The NRC has removed
its reference to ane’ leakage or spills
in DG=40714. The NRC tgrees that
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gaseous effluents that are properly
discharged in accordance with 10 CFR
part 20 to an unrestricted area are no
longer the responsibility of the licensee.
However, because onsite unlicensed
material is sometimes co-mingled with
licensed radioactive material (for
example from leaks or spills) and
generally cannot be. distinguished from
or separated from licensed radioactive
material, both licensed and unlicensed
radioactivity (e.g., from returned or
reused effluents) at the site are the
responsibility of the licensee, during
operations and during
deccianissioning. The control of
residual radioactivity at the site during
operations ensures that the 10 CFR part
20 Subpart E criteria for unrestricted
release will be met at the time of
decommissioning. The NRC agrees with
the commenter on the effective date of
the final rule and has established an
implementation period of eighteen
months following publication of the
final rule in the Federal Register.

Comment G.27: Public documentation
of spills and leaks.

Several commenters argued that the
proposed rule was inadequate because.
although licensees are required to keep
records of spills and leaks on site. they
are not required to notify NRC regional
office or headquarters that such spills
and leaks have occurred. Thus.
information about spills and leaks will
not be added to the " public side™ of the
Commission’s ADAMS document
management system. nor will the
Commission ever "'possess’ a document
for purposes of the Federal Freedom of
Information Act. The proposed rule will
not enable the public to see the
company's memo documenting the leak,
spill, or plume. These commenters
argued that the final rule must require
that all licensees submit their
documentation of spills and leaks to the
NRC and that the NRC promptly make
such documentation available to the
public. One stated that operating
facilities must be required to inform
state and local officials of the following,
with tollow-up notification to the NRC:
{1) Onsite leaks and spills intn
groundiwaler and (2) onsite or offsite
water sample results thal exceec
established criteria in the radiological
nionitoring program. Another said that
all survevs and reports of teaks and
spills prepared pursuant to § 20,1406,
K20.1500 and §50.75(2) must be
subntitted to the NRC and disclosed to
the general public through publication
on the NRC'S ADAMS Database.

Response: The proposed rule did not
contain new reporting requirements
recarding spills and leaks, and the

issues raised in this comment are not
within the scope of this rulemaking.

H. Financial Assurance Mechanisms
and Reporting

Comment H.1: Need for regulations.

Several commenters argued that the
current decommissioning rules in 10
CFR parts 20, 30, 50, 70, and 72 already
provide reasonable assurance of
adequate protection of public health,
safety, and the environment related to
decommissioning, and that therefore
new and additional financial assurance
requirements are unnecessary. One
commenter, whose comments were
endorsed by several other commenters,
cited that statement in SECY-03-0069
that “'no licensee providing a parent
company or self-guarantee has entered
bankruptcy or has failed to proceed with
decommissioning projects in an
adequate manner.” This commenter
further quoted the SECY statement that
the NRC "staff has not observed an
example of an NRC licensee whose
decommissioning funding fell short
because of inadequate disclosure of the
licensee’s financial position.” One
commenter stated that the proposed
rules contained some modest
improvements in financial assurance for
materials facilities and interim spent
fuel storage installations but argued that
it did nothing to require licensees of
operaling power reactors to set aside
suftticient funds for decommissioning.

Response: The proposed rule did not
identify any changes to financial
assurance requirements specifically
applicable to licensees of operating
power reaclors. Thus. comments arguing
for such changes are outside the scope
of this rulemaking and will not be
considered here.

The NRC agrees with the other
commenters that an extensive revision
to the financial assurance requirements
applicable to operating reactors is not
necessary, because in general the
current requirements have worked
effectivelv since they were promulgated
in 1988. However. since then, the
financial industry. accounting
standards. bankruptoy law, and
commercial law and practices have
evolved. and the NRC periodically
amends its financial assurance rules to
address these changes. The NRC
disagrees with the commenters that the
current rules are fullv adequate and
reguire no changes to update or improve
thean The agency’s woal is to address
potential risks to the financial assurance
system as thev are identified. rather
than waiting until the risks manifest
themselves as delave in
decommissionimng or the addition of
more legacy sites,

Comment H.2: Financial tests.

One commenter stated that the
current financial tests in Appendix A
(Parent Company Guarantee) and
Appendix C (Self-Guarantee) of Part 30
have proved to be an economical way

for materials licensees to demonstrate

financial assurance sufficient to fund
decommissioning efforts. The NRC has
not demonstrated a need, and in fact it
is unnecessary, to impose greater
restrictions in those tests to provide
reasonable assurance of
decommissioning funding. Another
commenter expressed support for the
clarification in the proposed rule that
adjustments of '+ or ““ ="' to bond
ratings are included. However, another
commenter questioned the proposed
requirement that bond ratings be for the
most recent “uninsured,
uncollateralized. and unencumbered”
bond issuance. The commenter stated
that the NRC had not presented any
evidence concerning the need for this
change. particularly because ratings for
senior secured debt are a relevant
indicator of good financial health. The
same commenter argued that although
annual reevaluation of the financial test
was already the practice, such
reevaluations should not be required to
be certified by an independent Certified
Public Accountant (CPA).

Response: Although the NRC agrees
that the current parent company
guarantee and self-guarantee
mechanisms have been etfective means
of demonstrating {inancial assurance. il
believes that the revisions to the
financial tests that determine eligibility
to use the guarantees will strengthen the
tests and thereby increase the assurance
provided by the guarantees. Other
changes will codify established NRC
practice. The NRC currently allows the
use of “+" and " =" bond ratings. The
requirement for “uninsured,
uncollateralized. and unencumbered”
bonds is currently part of some, bul not
all. financial tests used by the NRC, and
the agency is making all the tests
consislent with respect to this criterion,
The NRC is convinced that this
recuuirement is desirable and increases
assurance. An uninsured.
uncollateralized. and unencumbered
bond rating is an opinion as to the
issuer’s ahilityv 1o meet its repaviment
obligations in a timelhy manner. Rating
agencies typically o through an
extensive [inancial evatuation process
and credit analvsis betore thev assign
ratings o the debt ot an organization,
including meeting with inanagement,
examination of financial statements.
research into industery and market
conditinns, and review of non-pablicly
available inforination obtained from the
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organization. However. bonds that are
insured. collateralized. or encumbered
are not rated in the same manner.
Instead, the rating of insured bonds is
based on the rating assigned to the
insurance companyv and can change
significantly if that rating changes. The
NRC notes recent public discussions of
sudden declines in the rating of insured
debt instruments based on declines in
the rating of the insurers. Similarly, the
rating of collateralized bonds depends
on an evaluation of the qualitv of the
collateral, rather than an evaluation of
the underlving financial condition of
the bond issuer and can change quickly
and significantly if the quality of the
collateral declines. Bonds issued for
certain purposes (usually by public
entities) may be tied (encumbered) to
property that is affected by activities
paid for by the revenues from the bonds,
and the property may. in turn, serve as
collateral for the bonds. The ratings for
such bonds may be affected by all of
these factors: Therefore, the NRC
requires that when bonds are used as
part of a demonstration that the firm can
pass a financial test. the bonds are
uninsured, uncollateralized, and
unencumbered. With respect to CPA
certifications. this requirement is
currently part of the financial tests. and
the NRC did not propose to revise it.
The agency. therefore. is going forward
with the changes as proposed.

Comment H.3: Insurance.

One commenter addressed the NRC's
decision not to require materials
licensees to obtain environmental
cleanup insurance/onsite property
damage insurance. The commenter
agreed with the NRC’s assessment that
the cost of such insurance would be
prohibitive for a verv rare event.

Response: In the absence of any
comments supporting the inclusion of
an insurance requirement, the agency
plans to continue tracking the issue but
is not adopting such a requirement at
this time.

Comment H.4: License transfer
application.

The three commenters who addressed
this topic supported the proposed
requirement to supply financial
assurance information as part of a
license transfer application. Two
comments supported the § 30.34
proposed requirements.

Another commenter supported the
proposed addition to 10 CFR 72.50. This
commenter pointed to the possibility of
a hicensee’s spinning ofl a merchant
nuclear plant into a new holding
company with limited linancial assets.
The commenter stated that under the
current regulations. it remains unclear
what financial assurance applicants

must provide to the NRC in order lo
address this issue.

Response: The NRC agrees with the
commenters that it is important, before
approving a license transfer. to
determine whether the proposed license
transferee will be able to provide the
required financial assurance for
decommissioning. Therefore, the NRC is
adopting this proposed requirement.

Comment H.5: Tangible net worth
requirement increase to $21 Million.

One commenter agreed with the
proposal to increase the tangible net
worth requirement in the existing
financial tests to address inflation since
the financial tests were adopted. but
argued that the amount of $19 million
was based on a calculation performed in
2005. This commenter stated that the
NRC should recalculate the proposed
$19 million for tangible net worth on
the basis of 2007 or 2008 1o ensure thal
it is fully current. The commenter
estimated that approximately $21
million would be the more appropriate
amount.

Another commenter noted that the
proposed rule would also modify Part
30. Appendix C to add a new criterion
to the financial lest for an entity thal
would provide a self-guarantee. The
proposal would add a requirement for
demonstrating a tangible net worth of at
least $19 million. The commenter noted
that the onlv basis given for this change
is that it would make Appendix C
consistent with the financial tests in
Appendix A (parent company
guarantees) and Appendix D (companies
with no outstanding rated bonds).
However. the commenter argued that
the proposed change is unnecessarv—
first, because the proposed test ($19
million} has no correlation to the
decommissioning obligation and
second, because a focus on tangible net
worth as a measure of financial stability
and risk of default is unnecessary. The
commenter stated that for many
companies a $19 million tangible net
worth test that excludes intangible
assets would serve little purpose. The
connenter concluded that the NRC
shaould not adopt this requirement.

Response: The NRC agrees with the
comment to increase the tangible net
worth requirement to $21 million for the
financial tests, as discussed in section
ILN.7 of this document and has made
this change in the (inal rule text. The
NRC disagrees with the second
comment regarding the proposed
addition to Appendix Cof Part 30 of a
requireinent for licensess and applicants
to have a tangible net worth of at least
$20milion. Although the $21 million
tngible net worth minimum might in
some cases be substantially less than the

estimated costs of deconunissioning, the
purpose of this requirement is not to
match estimated costs of
decommissioning, but rather, as stated
in section 11.N.7, to provide greater
assurance of financial stabilitv and
hence a lower likelihood of bankruptcy.
Further. as discussed in section [LN.7,
the reasons for adopting the tangible net
worth test as.one criterion for using a
guarantee apply today as much as they
did when the parent guarantee was
established in 1988. Because a tangible
net worth of al least $21 million is
considered by the NRC as an effective
financial threshold among the other
financial tests that may be applied by
licensees to use a guarantee mechanism,
the NRC amended Appendix C of Part
30 to include the $21 million tangible

-net worth requirement.

Comment H.6: Inclusion of salvage
value.

One commenler argued that the NRC
should consider allowing DCEs to
consider the resale value of product and
other valuable assets, determined on a
case-bv-case basis. The amount could be
limited to less than the contingency
factor in the cost estimale.

Response: Since the financial
assurance requirements were
promulgated in 1988, the NRC has taken
the consistent position. expressed in
guidance until issuance ot this proposed
rule. that licensees should not take
credil in their DCEs for the value of any
materials that mav be byproducts of the
decommissioning process (e.g., salvage
value). Estimates of salvage value are
considered extremelv speculative and
uncertain. and allowing such estimates
to be included in DCEs as offsets would
raise the possibility that the amount of
linancial assurance would be
inadequate if at the time of
decommissioning such salvage value
could not be realized. Allowing salvage
value to be included up to the amount
of the contingency factor would subvert
the reason fur the contingency factor.
because it is required to address
unforeseen technical situations that
increase the cost of decommissioning.

Comment H.7: Assume 1 percent real
rate of return in §20.1403 trust.

Several commenters addressed the
proposal to require licensees to assume
onlyva 1 percent real rate of retum on
funds set aside to provide long-term
care and maintenance of sites
decommissioned tor restricted use.
Commenters” positions ranged from
support for the proposal to statements
that the 1 percent rate was too high and
staternents that it was unnecessarily
low.

Comment H.7.1: One commenier who
supported the proposal noted that a
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similar provision is currently contained
in 10 CFR part 40. Appendix A,
Criterion 10. which provides that ifa
site-specific evaluation shows that a
sum grealer than the minimum amount
specified in the rule is necessary for
long-term surveillance following
decontamination and decommissioning
of a uranium mill site, then the total
amount to cover the cost of long-term
surveillance must be that amount that
would yield interest in an amount
sufficient to cover the annual costs of
site surveillance. assuming a 1 percent
annual real rate of interest. The
commenter noted that once reclamation
is complete at Title It uranium mill
tailings sites, the licensee is required to
transfer the land containing the 11(e)2
byproduct to the Federal Government/
Department of Energy (DOE]} or to the
State government (if the State agrees to
accepl it) along with funds (a mininium
of $250.000 in 1978 dollars or more if
necessarv) to fund tong-term site
“'moiiitoring and maintenance. assuming
a 1 percent real rate of return on the
funds. The commenter believed that
extending this tvpe of regulation to
other licensees is consistent and fair.

Response: No response is necessary.

Comment H.7.2: One commienter
criticized the proposed amendment 1o
10 CFR 20.1403. This commenter argue
that the 30-vear period of interest rates
examined by the NRC resulting in the 1
percent propusal did not adequately
represent the highlv variable history of
interest rates. The commenlter argued
that the NRC should incurporate the
uncertainty ol predicting future interesl
rales into its analvsis of the correct rates
for long-term care by adopting a sliding
and declining interest rate assuwmption.
The commenter cited an academic
expert’s suggestion for a sliding scale of
interest rates ranging from 4 percent
{vears 1-5) to U percent (vears 300 and
over). However. the comimenter did nol
explicitly endorse the sliding scale
provided in its comments.

Response: For the reasons discussed
in the January 22,2008, proposed rule.
the NRC’s view remains that an
assumed 1 percent annual rate of return
is an appropriate criterion o qualify for
license termination under restricted
coriditions. From 1975 to 2005. 11.S.
Treasury Bills returned an average of
1.58 percent per vear. and guvernnient
bonds returned an average ol 4.687
percent per vear (73 FR 3824 January
220 2008). Additionallv, the method by
which the assumed annual real rate of
return would be applied is the same as
the method required by 10 CFR part 40.
Appendix AL Criterion 10 {rule for
determinng the adequacy of funds
provided by a licensee for long-term

surveillance and control of tailings prior
to the termination of a uranium or
thorium mill license). NUREG-0706
provides details to determine the
minimum charge for long-term
surveillance and control. Pages 14-12
through 14-16 of NUREG-0706. Volume
1 (ML032751663) provide examples of
the method, including Table 14.2 that
shows different levels of the total fund
amount based on three values of annual
monitoring expense and three values for
the real rate of return. The method used
to derive the values in Table 14.2 is
known as an annuity that has no
definite end, which would be
appropriate for long-term surveillance
and control of a site contaminated with
uranium or thorium. An annuity that
has no definite end is a *‘perpetuity,” or
a “'perpetual annuity.” The present
value of a perpetuity is equal to the
amount of the annual payment, assumed
to be in identical amounts each year.
divided by the appropriate rate of
return. The perpetuily acceptable to the
NRC includes the annual payments for
an independent third-party to perform
the surveillance and control work,
including the 25 percent contingency.
For example, if the annual payment
were determined to be $200.000 at the
time the license was terminated. then a
minimum amount of $20 million would
be required at an assumed 1 percent real
rate of return. This method to derive the
value of an adequate amount of
decommissioning financial assurance is
not the same as a sinking fund method,

“suggested by the commenter. in which

a sliding scale of interest rates could be
applied over a specified period of time.
The NRC considers an assumed annual
1 percent real rate of return on
investment to be appropriate for 10 CFR
20.1403(c)(1). as it is for 10 CFR part 40,
Appendix A. Criterion 10, even if
historically low rates of return prevail
for extended periods of time. The
method is well suited for assessment of
sites for which restricted use is planned
for license termination. Accordinglv. the
NRC is making no change to the rule
text in 10 CFR 20.1403(c)(1} in the final
rile compared to the proposed rule.
Comment H.7.3: Some commenters
argued that the proposed rale to be used
in determining the appropriate amount
to bhe set aside in adrust for long-term
surveillance and monitoring was (oo
low They argued that the trust funds
should be managed to the standard of
care required by State or Federal law or
onv or more State ur Federal regulalory
agencies with jurisdiction over the trust
funds. or to the standard of care of that
a prudent investor would nse in the
sine circumstances. In light of these

_new restrictions on the handling and
segregation of long-term funds, the
adequacy of the trust funds should be
assessed based on an assumed annual 2
percent real rate of return on
investment. This would bring the
treatment of long-term surveillance and
monitoring funds into line with the
other NRC regulatory provisions, such
as 10 CFR 50.75(e){1)(i1}, which permit
credit for projected earnings using up to
a 2 percent annual real rate of return.
One commenter noted that the 2 percent
real rate of return assumption is already
very conservative and is used over very
long periods of time. including safe
storage (SAFSTOR) periods for
shutdown reactors. The commenter
asserted that the NRC should not depart
from a real rate of return standard that
is already adequately conservative. The
commenter stated that it did not find the
argument for considering the 1 percent
real rate of return compelling.

Response: For the reasons discussed
in the response to Comment H.7.2, the
NRC believes an assumed 1 percent
annual rate of return is an appropriate
criterion to qualify for license
termination under restricted conditions.

Cominent H.8: Standbyv trust
established for all guarantees.

Several commenters opposed the
proposed requirement that a standby
trust fund be set up at the same time
that a licensee proposes using a parent
company guarantee for financial
assurance. One commenter argued that
to qualify for the parent-company
guaranlee, the licensee’s guarantor must
pass a rigorous financial test with
acceptance criteria that banks, which
would engage with licensees to establish
the standby trust fund, may not satisfy.
There would be no need for such a
company. particularly with an AAA
rating, to establish a trust fund with a
bank with a rating that is at the same
level or lower. It makes no sense for the
NRC to prefer to accept this potentially
greater vulnerability. Another
commenter noted that a Part 50 reactor
licensee may have established a
decommissioning trust and be using a
guarantee to provide financial assurance
for the balance of the decommissioning
assurance required. This commenter
argued that a standby trust should not
be required to support a parent
company guarantee if the licensee has
already established o decommissioning
trust. The same commenter also argues
that, for non-reactor licensees, this
reguirement imposes an unnecessary
burden and significant cost. including
the cost 1o develop the trust
arrangements and nnzoing trustee fees,
These costs are not insignificant in the
context of the amount of the guarantees
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being provided by many non-reactor
licensees. Moreover, the cost is simply
not justified, given the already verv high
thresholds for qualifying to give a
guarantee (e.g., an investment grade
credit rating). A company that drops to
a slightly below-investment-grade rating
is not necessarily in financial distress.
This itself is a very early warning signal,
which can be used as the trigger point
for requiring the creation of the trust
and setting aside of funds, long before
the company’s ability to fund the
guarantee can seriously be questioned.
Thus, the commenter suggests that the
requirement to establish a trust be
imposed at the time that this advance
indicator of a potential financial issue
arises, and payment under a guarantee
is required under the new rules. For
reactor licensees, the requirement for an
existing standby trust is not a major
issue, because existing trust _
arrangements should qualifv to serve
this purpose. If this requirement is
retained. a clarifying sentence should be
added: “*An existing trust established for
purposes of meeting the prepayment or
external sinking fund methods pursuant
to 10 CFR 50.75(e)(1) is acceptable to
serve as the “standby trust.”” This
commenter concluded that there is
insufficient justification to require
additional standby trust agreements for
financially sound companies well in
advance of the need.

Response: As stated in the proposed
rule's preamble. the standby trust is
necessary to ensure that if the entity
supplving financial assurance is
required to provide funds, the funds do
not need to go directly to the NRC,
which would then be required to remit
them to the U.S. Treasury. For funds
placed in a standby trust. the NRC can
issue instructions to the trustee to
expend the funds on decommissioning
without facing the possibility of
significant delays in carrying out
decommissioning. 1f the NRC has
required the guarantor to fund the
standby trust. it will be because the
parent or self-guarantor no longer can
pass the financial test and has not been
able to obtain alternative financial
assurance in an approved form. Thus.
because the financial strength of the
parent or self-guarantor at that point
will not be sufficient to pass the
financial test. the argument about the
financial vulnerability of the guarantor
versus the vulnerability of the trustee is
not relevant. Furthermore. the hcensee
should be able 10 set up a standby trust
with de ininimis funding at relatively
little cost. The NRC is not aware of any
reason that a nuclear power reactor
could not revise and use a tax-qualified

or non-tax-qualified trust fund that the
reactor already has in place as its
standby trust. Having the trust in place
from the beginning of the time that the
licensee relies on a guarantee for its
financial assurance will ensure that if
the funds are needed for
decommissioning. delavs will not occur
while the trust is set up.

Comment H.9: Parent company
guarantor is subject to Commission
orders. :

One commenter noted that the
proposed rule would require that what
is essentially a consent order be entered
into by a parent company seeking to
provide a guarantee on behalf of its
subsidiary.

Response: A parent company
providing a parent company guarantee
on behalf of its subsidiary must agree to
be subject to Commission orders to
make payments under the guarantee
agreement. The NRC believes that the
parent company’s agreement to be
subject to such Commission orders is
tantamount to consent to NRC personal
jurisdiction. The parent company would
be acknowledging that it is subject to
NRC subject matter jurisdiction, but it
would not be waiving any hearing rights
or defenses.

Comment H.10: Joint and several
liability for the full cost of
decommissioning.

Comment H.10: Several commenters
objected to the proposed addition of a
new joint and several liability provision
to Part 30 Appendix A. The provision
(designated as Section I11.E in the
proposed rule) pertains to the parent
company guarantee option that NRC
licensees have for providing financial
assurance, and states as follows:

The guarantor musl agree that it is jointly
and severallv lable with the licensee for the
full cost of decommissioning. and that if the
costs of decommissioning and lermination of
the license exceed the amount guaranteed.
the guarantor will pay such additional costs
that are not paid by the licensee.

The comments objecting to this
provision are collectivelv summarized
in the following paragraplhs.

Adopting the proposed requirement
would effectively eliminate the ability
of power reactor licensees to combine
use of the parent company guarantee
method with an external sinking fund
method for providing financial
assurance. In 1998. NRC changed its
rules to specificallv permit the current
practice of using a parent guarantee in
combination witlh a trust fund balance,
a practice which had been prohibited
until 1998. Now. under existing 10 CFR
50.75(e) ViHNB). a parent guarantee for
a reactor licensee is expected to conform
to the “guarantec and test as contained

in Appendix A to 10 CFR part 30."”
Thus, changing Appendix A to Part 30
impacts how 10 CFR 50.75(e)(1} is
applied with respect to approval of
parent company guarantees, in which a
guaranty is typically provided in a
limited specified amount in
combination with a trust fund or
external sinking fund. For example, if a
licensee’s trust balance is $350 million,
and the NRC required amount of
assurance is $360 million, a parent
company guarantee may be provided in
the amount of $10 million. The parent
company is not guaranteeing the full
$360 million. The preamble of the
proposed rule published January 22,
2008 (73 FR 3818) states that no changes
to 10 CFR 50.75(e) requirements were
being proposed. Imposing the above
joint and several liability requirement
on power reactors may thus be an
unintended consequence of this
proposed change to Appendix A to 10
CFR part 30. )

Further examples were cited in which
parent company guarantees have been
approved by the NRC for power reactor
licensees, including Orders in
individual license transfer cases that do
not provide for joint and several lability
between a parent guarantor and
licensee. In one such case, a company
had acquired an ownership share in a
reactor licensee, and the NRC approved
a guaranty [gi\'en l)y the parent
company on behalf of the acquiring
company) to provide financial assurance
for the difference between the amount
that was deposited ina
decommissioning trust account and the
NRC's 10 CFR 50.75(c) formula amount
for decommissioning. Imposition of a
new requirement for the parent to
assume joint and several liability above
and bevond the amount of the parent
guarantee would be a fundamental
change, after the fact, to the terms of this
transaction. There has not been any
practical experience demonstrating a
need to impose such a joint and several
liability requirement nn parent
guarantors. The proposed rule's package
provides no specific evidence of any
vulnerability in a parent guarantee
arrangement. only a brief reference to a
“potential” vulnerability (73 FR 3815).
The NRC has not articulated a factual or
legal hasis justifving this proposed
change to Part 30.

The parent company guarantee is 4
legal commitment Lo cover costs only up
1o the guarantee amount. I the proposed
requirement is adopted, financial
auditors might consider it necessarv to
requnre the guarantors to reflect the
entive projected costamong their
Habilities on their fimmcial statements.
This could have the result of negatively
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impacting corporate credit ratings and
the guarantor’s abilitv to borrow.

Response: Between publication of the
proposed rule and this final rule. the
NRC staff has reconsidered the joint and
several liability issue. For the reasons
discussed below, and in consideration
of the comments summarized
previously, the proposed joint and
several liability provision is not
included as part of the final rule.

During the 1990’s, the NRC took steps
to address the deregulation of electric
utilities. As part of this effort, a “Final
Policy Statement on the Restructuring
and Economic Deregulation of the
Electric Utility Industry” was published
on August 19, 1997 (62 FR 44071}). In
responding to comments on joint
ownership issues raised in the draft
policy statement, the NRC stated in the
policy preamble as follows:

The NRC recognizes that co-owners and co-
licensees generally divide costs and output
from their facilities by using a contractually-
defined, pro rata share standard. The NRC
has implicitly accepted this practice in the
past and believes that it should continue 10
be the operative practice, but reserves the
right, in highly unusual situations where
adequale protection of public health and
safety would be compromised il such action
were not taken. to consider imposing joint
and several liability on co-owners of more
than de minimis shares when one or more co-
owners have defaulted. The NRC is
addressing the issue of non-owner operators
separately. {62 'R 44074).

A proposed rule, “Financial
Agsurance Requirements for
Decommissioning Nuclear Power
Reactors,” was published on September
10, 1997 {62 FR 47588) wherein the
NRC stated in the preamble that:

The regulations do not explicitly impuose
joint liability on co-owners and co-licensees.
* * * [The NRC] sees no need to impose an
additional regulatory obligation of joint
Iiabi]il_\' on co-owners or co-licensees. (62 FR
47594).

In response to requested input on how
to address the issue of future funding
shortfalls caused by underestimates of
decommissioning costs. the NRC noted
in this preamble its authority to require
power reactor licensees to'submit their
current financial assurance mechanisms
for review and stated the following:

The Commission reserves the rinht to take:
the following steps in arder to assure a
licensee's adequate accumulation of
decomnmissioning funds: Review, as needued,
the rite of sccumulation of decommissioning
funds: and esther independentic o in
couperation with either the FERC and the
State PUCs. take additional actions as
appropriale on a case-hyv-case-hasis.

inclnding moditication of a leensee's
schedule for accumulation of
decommissioning funds. (62 FR 47597}

In the final rule published on
September 22, 1998 (63 FR at 50465 et
seq.). “Financial Assurance
Requirements for Decommissioning
Nuclear Power Reactors.” the above-
quoted language from the preanble was
codified as 10 CFR 50.75(e}(2). and this
provision remains in place today.

In the 1998 final rulemaking, rather
than revising the Part 50 definition of
“electric utility” as initially proposed,
the NRC instead amended 10 CFR 50.75
by replacing its references to electric
utilities with references to power reactor
licensees. This action had the effect of
separating issues of whether applicants
for reactor licenses are financially
qualified under 10 CFR 50.33(f) (where
the definition of *'electric utility™ is still
relevant) from financial assurance issues
for decommissioning under 10 CFR
50.75 (63 FR 50466; September 22,
1998).

In this latter area. the NRC endorsed
the need for flexibility given the
ongoing restructuring of the electric
power industry. For example, situations
could arise in which the plant operator
has greater tinancial resources than the
plant owner, and the NRC therefore
declined to exempt operator licensees
from financial assurance for
decommissioning requirements (63 FR
50468). Among the 1998 amendments,
10 CFR 50.75(e)(1){vi} was added. and
10 CFR 50.75(e)(1) was otherwise
structured to provide a variety of
approved financial assurance
mechanisms (63 FR 50469).

In 1998, the NRC similarly endorsed
using combinations of financial
assurance methods. The 1998
rulemaking removed the regulatory
prohibition which did not allow use of
either the self-guarantee or parent
company guarantee "'in combination
with other mechanisms” (but to avoid
double counting the same assets. the
prohibition on using the self-guarantee
and parent company guarantee "'in
combination with each other” was
retained) (63 FR 50473). The
combination of a self-guarantee or
parent company guarantee and an
external sinking fund “appears to
provide a relatively low-cost means™ to
provide financial assurance while the
reactor licensee continues to “gradually
fund decommissioning costs over hme.”
Accordingly. 10 CFR 50.75(e)(1] was
amended as described above. which
“eliminated the prohibition on
combining pavent company or sell-
suarantess with external sinking tunds”
(3 FR 50473).

The proposed Decommissioning
Planning rile was published for
comnrent on fanuary 22,2008 (73 FR
3812). The statement in the proposed

rule that no changes'to 10 CFR 50.75(e)
were being proposed was accurate. But
the staff failed to acknowledge the
connection between 10 CFR 50.75(e)(1)
and 10 CFR part 30, Appendix A. The
existing paren! company guarantee
pravisions of 10 CFR 50.75(e}{1){ii})
reference 10 CFR part 30. Appendix A
Thus, adding a joint and several liability
provision to the Parent Company
Guarantee requirements under Section
1T of Appendix A to Part 30 would
effectively change the 10 CFR
50.75(e){1) requirements. No such
change in requirements was intended,
and this was not part of the
Decommissioning Planning rule's
technical basis.

The decision not to establish a joint
and several liability requirements
should not be construed to mean that
the NRC will never seek to impose such
liability on the parent corporation of an
NRC licensee. In unusual cases where
the fegal doctrine known as " piercing
the corporate veil” may be applicable,
the NRC may pursue such a remedy (as
it has in the past), and the NRC's
previous policies und practices
regarding joint and several lability are
not being changed at this time. Thus. in
taking this rulemaking aclion, the NRC
intends no change in its position
regarding its legal right to seek funds
from a licensee’s corporate parent in
appropriate. case-specific
circumstances.

Comment H.11: Issues when
vucrantor is i financial distress.

" One commenter. supported by several
additional commenters. argued that the
proposed rule is overly harsh in
requiring pavmeni of the guarantee if a
triggering evenl occurs. Options short of
such pavment should include use of a
third party letter of credit. The rules
should be revised to provide that upon
NRC's determination that the guarantee
is no longer acceptable. it may be
replaced by another acceptable form of
financial assurance.

Response: The current
decommissioning financial assurance
rules allow a licensee that has
previously relied upon a parent
guarantee or self-guarantee. but which
no longer can do so because it orits
parent cannot pass the linancial test. to
obtain a replacement form of financial
assurance. However, il a E‘Jllill'il”t(,ll"‘b
ability to pav its debts is compromised.
then the NRC mav seek immuediate
pavinent of the entive DCE. or o lesser
amount if the guarantee is combined
with another financial assurance
mechanism. to the standby trust. Under
the existing financial assurance
requirements. a licenses must notify the
NRC inwriting iminediately following
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the filing of a bankruptcy action. The
revisions to the requirements provide a
more detailed description of the
information to be provided in such a
situation, as previouslv set forth in
guidance.

Comment H.12: Elimination of the
€SCrow.

Several commenters supported
retention of the escrow as a financial
assurance mechanism. One commenter
argued that NRC lacked a clear basis for
eliminating the escrow, stating that the
escrow account is a sound financial,
instrument that is protected to the same
extent as a trust fund during
bankruptcy. It stated that NRC's
arguments that a dedicated trust fund
should be outside the reach of creditors
in a bankruptcy also would apply to a
dedicated escrow account. The
commenter noted that in cases where
the amount of decommissioning funding
assurance is relativelv small (e.g..
$100.000), use of an escrow account
mav be less expensive and more
appropriate, because the cost of trust
arrangements and annual trustee fees
may be prohibitive. While eliminating
the escrow option would thus
particularly impact small materials
licensees, small minority owners of
power reactors during decommissioning
may also want to use an escrow account.
Two other commenters said that NRC
should not limit the options
(instruments) available tor {inancial
assurance, and noted that Agreement
State licensees were using escrows.

Response: As stated in the proposed
rute's preamble, the NRC does not agree
that escrows are as secure as trust funds
in the event of bankruptey (73 FR 3819),
and the commenter's general statements
to the contrary are not persuasive. While
the NRC agrees that a number of
financial assurance options should be
available, the NRC must balance cost
and availability with other factors,
including especially the ability of the
mechanism to provide funds for
decommissioning when needed. The
NRC has evaluated the likelihood that
an escrow could survive the bankruptcy.
insolvency, or financial incapacitv of
the licensee. and concluded that in
comparison te other financial
mechanisms like the trust. surety hond.
or [etter of credit, the escrow is
signtficantly less secure. The EPA
decided in 1981 not to add the escrow
account as an approved financial
assurance mechanism (Januarv 120 1981
46 FR 2827). Based on these
considerations, the NRC is removing the
escrow from the list of approved
mechanisms 10 10 CFR 30.35(1)(1).
d0.a6{e)(1). FO25 U] and 72.30(e) 1),
Note that this rulemaking does not

eliminate use of escrows as an option
for Part 50 licensees. Power reactor
licensees are allowed to continue their
use of an escrow account, pursuant to
10 CFR 50.75(e). due to an unintentional
omission by the NRC to include
paragraphs 10 CFR 50.75(e)(1). (h)(1).

and (h)(2) in the scope of the proposed

rule text. The NRC plans to propose that
regulatory change in the future in a
separate rulemaking.

Comment H.13: Elimination of the
line of credit.

One commenter supported retention
of the line of credit, noting that while
no NRC licensees were apparently using
a line of credit for financial assurance,
such is not the case with respect to
Agreement State licensees.

Response: The NRC finds that a letter
of credit—which will be available for
use—has many of the attributes in terms
of cost and availability as a line of
credit, but provides greater security. A
line of credit can be cancelled quickly
if certain financial conditions are not
met, while a letter of credit represents
a more binding obligation of the
financial institution. Based on these
considerations. and those discussed in
the proposed rule’s preamble (73 FR
3826), the NRC is removing the line of
credit from the list of approved
mechanisms in 10 CFR 30.35(f)(1).
40.36(e)(1), 50.75(e)(1)(iii)(A).
70.25(0(1), and 72.30(e)(1).

Comment H.14: Allowing intangible
assets in the determination of total net
worth.

Some commenters disagreed with the
proposal to allow intangible assets to be
used in the determination of total net
worth for purposes of meeting the
financial test applied to those seeking to
use a parent company or self-guarantee
financial assurance method. Two
commenters, including CRCPD. pointed
to recent overvaluing of bundled
mortgage assets and said that in light of
this experience. the NRC should
reconsider allowing intangible assets to
be used in conjunction with an
investment grade bond rating to meet

“financial test criteria.

In contrast, several commenters
representing both materials licensees
and reactor licensges stated that
consideration of intangible assets
should be allowed. One commenter
noted that the NRC had already granted
an exemption to one licensee allowing
A company with an investment grade
bond rating to consider intangible assets
tormeet the 10 times ratio test. The
commenter noted that intangible assets
senerallv include assets such as
soadwill, brand value, or patents and
that. as recognized in the proposed
rile’s preamble (73 FR 3812, 3825).

financial accounting standards issued
after 1988 (when the NRC’s original
decommissioning rule was adopted)
provide objective methods for valuation
of such intangible assets. According to
the commenter. for a diversified
technology and manufacturing company
with a history of acquisitions intangible,
assets are a significant measure of the
financial stability of the company.
Another commenter stated that
permitting the consideration of
intangible assets is an appropriate
change in light of the development of
objective methods to value intangible
assets.

Response: The NRC.agrees with this
latter set of comments. The NRC has
examined a sample of firm financial
reports to ensure that confirmatory
information about intangible assets
could be obtained from publicly
available quarterly and annual reports of
publicly traded firms. The NRC finds
that bundled mortzape assets are
sufficiently dissimilar to intangible
assets that the recent problems
associated with bundled mortgages do
not provide a basis for withdrawing this
provision from the final rute. On the
basis of these considerations and those
discussed in section ILN.6 of this
document, the NRC will allow the use
of intangible assels.

Comment H.15: CPA evaluation of off-
halance sheet transactions.

A commenter opposed the
requirement that the CPA provide
information about off-balance sheet
transactions. stating that it was alreadyv
difficult 1o meet the timetable for annual
submittal of the financial assurance
report. which alreadv must be reviewed
by a CPA. The commienter consulted
with an independent accountant, who
said that meeting the additional
requirements would take considerable
more evaluation time at a greater cost.
According to the commenter. if the
proposed provision is adopted. the date
for submission of financial assurance
reports will need to be extended by at
least one month to allow reasonable
performance of the additional
evaluation. Another commenter argued
that CPA certification was an .
unnecessary burden and cost. because
company officials are already required
to submit information that is complete
and accurate urall material respects,
and this should provide adequate
assurance that the financial information
is being evaluatedd Iv gualified company
personinel.

Response. Firms mav. as 4 means of
reducing risk or achieving tax
minimization opportanities. account for
certain kinds of transactions off the
company’s balance sheet. Recent
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experience has shown. however. that
-such off-balance sheet transactions mayv
constitute a source of risk to the firm.
Information should be readily available
concerning such transactions.
particularly for publicly traded firms.
Section 401(a) of the Sarbanes-Oxlev
Act of 2002 requires disclosure of off-
balance sheet transactions that may be
material. In 2003, the Securities and
Exchange Commission issued
regulations to implement Section 401(a).
The AICPA has prepared materials for
company audit committees and
accountants on the identification and
evaluation of such transactions. The
NRC therefore finds that the proposed
requirement will be neither difficult nor
unduly expensive for licensees to meet.
The NRC is therefore retaining the
proposed requirement in the final rule.

Comment H.16: CPA verification of
bond ratings.

One commenter opposed the
proposed new requirement for
certification by an independent CPA of
a parent companv's or a lcensee’s bond
ratings as part of showing that the
criteria for using a parent company
guarantee or sell guarantee are met {as
set forth in 10 CFR part 30 Appendices
A and C, respectively). The commenter
stated that this new requirement would
tnpose an additional unnecessary
burden and cost. Company officials now
are required to submit information that
is complete and accurate in all material
respects {e.g.. 10 CFR 30.10. 40.10. 50.5.
70.10, and 72.12). This should provide
adequate assurance that the specific
bond rating is being evaluated by
qualified companv personnel. and if the
importance of such information needs to
he emphasized the rule could simply
require a company to certifv its
accuracy.

Response: In the past. those
addressing the 10 CFR part 30
Appendices A and C financial test
criteria have frequently failed to
correctly apply the requirement to use
the current rating of the most recent
bond issuarice. As slated in the
proposed rule’s preainble (73 FR 3826).
the NRC finds that requiring an audit of
the bond rating will minimize the
potential of future such errors being
made. An independent CPA is already
required to audit the financial test data
for a parent company and a self
cuarantee. and adding the verification of
a hond rating to this existing audit is nut
a siontficant burden.

Comment H.17: Requireinent (o buase
DEP on unrestricted refease.

Two commenters supported the
proposal to require licensees to hase
their DFFs and DCEs on unrestricted
velease. unless thev can show the abitity

to meet the restricted release criteria.
Making early funding arrangements to
cover the increased costs of unrestricted
release will increase the likelihood that
the funds will be available when
needed.

Response: The NRC agrees with these
comments. Based on these
considerations, and those discussed in
the proposed rule's preamble (73 FR
3818). the NRC is retaining the proposed
requirement in the final rule.

. Comment H.18: Basis for the cost
estimate in the DFP.

One commenter argued that the DFP
should include an estimate of the funds
necessary to pay licensing fees. The
public should not have to pay the costs
of inspections, document reviews,
license amendments, and other NRC
regulatory activities when a license is
taken over by an independent third
party. Nor should a licensee be
exempted for annual fees that ordinarily
would have been assessed. Recovery of
these fees should be part of any
financial assurance.

Response: Applicable guidance
(section A.3.17 of NUREG-1757,
Volume 3. Appendix A, ML032471471)
specifies that one of the miscellaneous
vosts that should be included in the
DCE is licensing fees. But making this
a regulatory requirement was not
proposed in the draft rules published for
public comment. The NRC thus views
this comment as raising issues that are
outside the scope of this rulemaking.

Comment H.19: Basis for certification.

Twoe commenters argued that DCEs
should be based on a licensee’s actual
radionuclide inventory. rather than on
license limits. Both stated that, for
example. broad scope licensees may be
licensed to possess multi-Ci quantities
of a broad range of radionuclides. but
may actually possess only limited
quantities of radionuclides in a narrow
range. The DCEs should be based on the
historic use as indicated in licensee
inventory records.

Response: This concern is addressed
in part by existing regulations in 10 CFR
parts 30. 40. and 70. allowing licensees
holding limited amounts of licensed
material to certify and to provide
specified amounts of financial
assurance. Such licensees need not
submit a DCE and DFP to the NRC for
approval. The NRC recently updated the
certification amounts in anuther
ridemaking. and in the current
rulemaking is updating NUREG-1757.
Volume 3. Appendix AL Attachment 1 to
reflect those changes to certification
amounts. However. the agency did not
propose in this rulemaking 1o revise the
certification amwunts or the basis upon
which a licensee determines the

certification amount it must provide.
Therefore, the request to base the
certification amounts on actual
radionuclide inventory is not within the
scope of this rulemaking.

Comment H.20: Use of third-partyv
costs.

One commenter opposed the
proposed requirement in
§30.35(e)(1){1){A) that each DFP must be
based on the cost of an independent
contractor to perform all
decommissioning activities. It stated
that its industry had extensive
experience using licensee staff to
perform decommissioning, and made
use of custom-designed equipment that
only licensee staff was experienced in
using safely. Use of licensee staff,
according to the commenter, provided
the optimum cost effective schedule.

Response: The rule is not intended to
preclude the use of licensee staff to
carry out decommissioning activities.
However, the financial assurance
requirements are designed to provide
the funds necessary to carry out
decommissioning activities even when
the licensee is no longer present or
financially able to do so and, as a
consequence. licensee staff are not
available to perform decommissioning.
Thus, the NRC has recommended in
guidance since 1988 that DFPs be based
on the use of third party contractors.
which as the commenter notes are likely
o be more expensive than licensee staff.
to ensure that if third party contractors
must be relied upon the necessary funds
are available. The proposed rule codifies
the previously mentioned guidance.

Comment H.21: Timing of preparation
of DFP and DCE.

One commenter stated that te
proposed requirement in § 30.35(e)(2) to
submit a DFP at the time of license
renewal, in addition to submitting one
at intervals nol to exceed 3 vears, would
cause an excessive frequency of
submissions. because the license
renewal interval is tvpicallv 5 vears.
The commenter-suggested that
submission of an updated DFP be
required only at the time of license
renewal, or when a substantive change
is necessary, or as specified as a license
condition. Of these allernatives. the
commenter recommended specifving
the renewal period as a license
condition. possibly on the order of 5 to
6 vears. The comimenter argued that
improvements in opevations tended to
cancel out inflation in the costs of
decommissioning and waste disposal.

Hesponse: Frequent revisions are
desirable to ensure that the DCE reains
accurate and reflects current prices for
fabor and materials. even in periods of
rapid inflation. On balance. the NRC
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finds that the benefits of frequent
revisions to the DCE outweigh the costs.
and that revisions should be submitted
as part of a license renewal request in
addition to being submitted everv 3
vears.

Comment H.22: Status of DFPs for
operating power reactors.

One commenter criticized the
proposed rule on the basis that it would
require all types of licensees, except
licensees of operating power reactors, to
submit a DFP to the NRC if during the
site survey the licensee detects
radioactive contamination that would
have to be removed during
decommissioning. Under the proposed
rule, the licensee would have a year
after detection of the contamination to
submit the funding plan or update to the
NRC. The commenter supports this
concept. and notes that it may in some
instances serve as an incentive to
minimize contamination so that the
licensee does not have to go to the
trouble and expense of preparing or
updating a DFP and setting aside
additional decommissioning funds. But,
the commenter claims, the flaw in the
NRC's proposed changes to 10 CFR
30.35. 40.36, 70.25, and 72.30 is the
apparent exemption being granted to
power reactor licensees. According to
the commenter. a surveyv of a power
reactor site may detect an amount of
contamination that materiallv increases
the cost of decommissioning. vet the
NRC proposes to give such a licensee
the option of doing nothing more than
recording the information in the plant’s
decommissioning planning records.
This is not acceptable and is not
protective of long-term public safety.

Another commenter objected to the
proposed rule’s failure to require full
public reporting of the factors used to

estimate decommissioning costs and the

NRC's failure to set a specific and
responsible deadline for licensee
submission of DFPs incorporating costs
stemming from known subsurface
contamination. The commenter urged
the NRC to require power reactor, dry
cask storage, and materials licensees to
thoroughly surveyv their facilities for
contamination within six mounths of the
final rule’s effective date and submit a
survey report and a DFP within a vear
of that date. The commenter said that
the NRC also should require reactor
licensees to submit an updated DFP to
the NRC within a vear of discovery of
site contamination.

Hesponse: Existing 10 CFR part 50
regulations (e.g. §50.75 and §50.82)
contain a comprehensive set of
decommissioning requirements that are
umgue to power reactors. The NRC does
not agree that these requirements fail to

adequately protect public health and
safetv. Moreover, in the proposed rule’s
preamble, the NRC stated that it was
making no changes with respect to the
obligated amount for power reactor
decommissioning financial assurance
(73 FR 3818). Because the proposed rule
did not address the manner or amount
of financial assurance required for
nuclear power reactors, comments
seeking such actions are outside the
scope of this rulemaking.

Comment H.23: Potential redundancy
in DFP requirements.

Two commenters stated that in
proposed § 72.30(b), paragraphs (b)(1)
and (b)(4) are partially redundant and
should be merged. The commenter also
noted that the comment also related to
the proposed rules in 10 CFR parts 30,
40, and 70.

Response: The NRC disagrees that
paragraphs (b)(1) and (b)(4) should be
merged. Section 72.30(b) previously
read as follows:

“{b) The proposed decommissioning plan
must also include a decommissioning
lunding plan containing information on how
reasonable assurance will be provided that
funds will be available to decommission the

ISFST or MRS, This infurmation must include

a cost estimale for decommissioning and a
description of the method of assuring lunds
for decommissioning from paragraph (¢} of
this section. including means of adjusting
cosl estimates and associated funding levels
perivdically over the life of the 1881 or
MRS

In the proposed rule. 10 CFR
72.30(b)’s first sentence has become
paragraph (b}(1). which states the
overall general obligation regarding the
DFP. The proposed requirement in
paragraph (b)(4) largelv repeats the text
in the last sentence of the preceding
paragraph, describing in detail the
method of assuring funds. Both
paragraphs {b)(1) and (b)(4) have
independent utility—just as the two
sentences in the former 10 CFR 72.30(b)
had—so no change in the final rule will
be made in response to this comment.

Comment H.24: Implementation
schedule for submission of revised
DFPs. '

Several commenters addressed the
implementation of the revised DCE and
DFP requirements. One commenter
urged the NRC to allow at least 1 vear

for licensees to prepare and submit their

first updated DFPs and to state this
submittal time in the final rule. Another
suggested that the NRC should consider
a time frame of 5 vears for
implementation. because existing sites
would face significant costs retrofitting
or upgrading their lacilities.

Hesponse: The NRC has established
the final rule effective date 10 be

eighteen months following publication
of the final rule in the Federal Register.
This provides sufficient time to respond
to the revised DFP requirements. The
NRC concluded that adoption of a
period as long as 5 or 6 vears betiween
revisions of the DFP could cause the
DCEs to fall substantially out of date.

Comment H.25: Special requirements
for 10 CFR part 72 licensees.

Comment H.25.1: One commenter,
supported by several additional
commenters, noted that proposed rule
section 10 CFR 72.13 states that only
§72.30(e) and (f) apply to ISFSI general

- licensees (holders of a Part 50 License).

The commenter believes that the basis
for excluding ISFSI general licensees
from compliance with the new
requirements in proposed rule
§72.30(b). (¢}, and (g), was that these
licensees have a Part 50 license and,
therefore, have accumulated or have
access to adequate funds for
decommissioning. However. the
commenter argued that as written the
proposed rule § 72:30(b)(2)(i) would
require holders of a Part 50 license, who
are also Part 72 specific licensees, to
submit a separate DCE for their ISFSL
This effectively prohibits the Part 50
licensee from continuing to include in
the Part 50 DCE, the ISFSI
decommissioning costs and related
assumptions. The commenter urged the
NRC to revise the proposed rule to allow
a Part 72 specific licensee. who also
holds a PPart 50 license. to continue to
include in the Part 50 DCE the ISFSI
decommissioning costs and related
assumptions. The same commenter also
noted that. as written. the proposed rule
§72.30(c) would require holders of a
Part 50 license. who are also Part 72
specific licensees. to report their
adjusted ISFSI DCE information to the
NRC at intervals not to exceed 3 vears.
Part 72 specific licensees that have a
Part 50 license normally have included
costs for decommissioning of the 1SFSI
in their Part 50 DCE. The proposed rule
should be revised ta allow a Part 72
specific licensee with a Part 50 license
to continue to report their ISFSI DCE
information to the NRC in their Part 50
DCE submittal using the Part 50
reporting interval.

Response: This rulemaking revises
§72.30(b). and adds nevw paragraphs (c).
{d). and (2). Existing paragraph () is
redesignated as paragraph (=), and
existing paragraph () is redesignated as
paragraph (1), Section 72.13(1)
references the Part 72 provisions
applicable to those holding Part 72
specific licenses. and 10 CFR 72.13(c)
references the Part 72 provisions
applicable to those holding Part 72
general Heenses Thus, anv amendments
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to 10 CFR 72.30 need to be reflected in
10 CFR 72.13.

In considering this comment, the NRC
realized that the proposed changes to 10
CFR 72.30—as published in the January
22.2008. proposed rule—are not fully
reflected in the discussion there of the
proposed amendments to 10 CFR 72.13.
While the NRC correctly stated in its
January 2008 proposed rule that 10 CFR
72.13(c) was being amended to reference
10 CFR 72.30(e) and (f)—reflecting the
fact that existing 10 CFR 72.13(c}
references 10 CFR 72.30(c) and (d)—the
proposed revisions to paragraph (b), and
the addition of new paragraphs (c), (d),
and (g) to 10 CFR 72.30 are not
referenced in the discussion of 10 CFR
72.13. As discussed further in this
document, the NRC is correcting the
inadvertent omissions in the final rule,
and finds that Part 72 general licensees
were fairlv on notice that they were
subject to revisions in DFP requirements
due to the provisions ol existing
§72.30(d){4).

As stated previously, existing 10 CFR
72.13(c) references 10 CFR 72.30(d).
Thus. those holding Part 72 general
licenses are subject to the 10 CFR
72.30(d) requirements, including the
DFP provisions referenced in 10 CFR
72.30(d)(4). The new provisions in 10
CFR 72.30(b)} provide turther details of
what initial DFPs must include. New
paragraph (c) of 10 CFR 72.30 provides
a sel of liming provisions describing
when updated DFPs must be submitied
for NRC approval. New paragraph (d) of
10 CFR 72.30 is a special 1-yvear DFP
update provision based on 10 CFR
20.1501 survey results. Together, these
new DFP requirements. for purposes of
applicability, should be treated the same
as the existing 10 CFR 72.30(d){4} DFP
provisions. as it would make no sense
to have some but not all DFP
requirements be applicable to Part 72
general licensees.

Existing 10 CFR part 72 subpart K
requirements already impose similar
requirements on Part 72 general
licensees. Existing 10 CFR 72.218(a)
references 10 CFR 50.54(bb), which is
the functional equivalent of a DFP
provision in requiring & one-time report
setting forth the licensewe’s program to
prov ide funding for management of
spent fuel during the time between
when the reactor shuts down and when
DOE aceepts title to and takes
possession ol the spent fuel. Existing
10 CFR 72.218(a) further IthllIt llml i
plan be identified for removing spent
fuel from the reactor site in connection
with decommissioning activities. Part
72 general licensees are thus already
subject to spent fuel funding
requirements. Similariv. 10 CFR

72.218(b) references 10 CFR 50.82,
stating that such applications must
describe how spent fuel will eventually
be removed from the reactor site.

A further reason that the new 10 CFR
72.30 provisions referenced previously
are applicable to Part 72 general
licensees is the connection that some of
the provisions have (10 CFR
72.30(b)(2)(iii} and (b){5), and 72.30(d)})
with 10 CFR part 20 requirements. Such
requirements are applicable to the Part
72 general licensees. because Part 20 is
applicable to all Part 50 licensees.

Accordingly. the final rule amends
10 CFR 72.13(c) so that it correctly
references 10 CFR 72.30(b), (c). (d}, (e),
and (f) as being applicable to holders of
Part 72 general licenses.

The requirements of new 10 CFR
72.30(g)—under which licensees must
replenish fund levels if
decommissioning funds fall below
specified levels—are unlike the
previously referenced DFP and related
requirements in that no similar
provisions now exist in either Part 72 or
Part 50. Additionally. the January 2008
proposed rule gave no notice that any
such provisions would be added to Part
50. and a Part 72 general licensee can
onlv be subject to requirements that a
Part 50 licensee is subject to.
Accordingly. new 10 CFR 72.30(g) will
be applicable only to holders of Part 72
specific licenses. There is no need to
amend 10 CFR 72.13(b) in this regard,
because it already specifies that 10 CFR
72.30 requirements apply to holders of
Part 72 specilic licenses.

Comment H.25.2: Another commenter
argued that the NRC had approved
partial exemiptions from 10 CFR
72.30(c){5) for Part 72 specific licensees
to continue to rely on 10 CFR
50.75(e)(1)(i1)(A) as their exclusive
mechanism for providing financial
assurance for ISFSI decommissioning,
even after the reactor’s Part 50 license
was terminated. This commenter also
encouraged the NRC to allow Part 72
specific licensees thal no longer have a
power reactor license under Part 50 to
continue to use the methods of 10 CFR
50.75(b}. (e}, and {h} without the need
for an exemption. The commenter
provided recommended wording
chunges to 10 CFR 72.30{e)(5) to achieve
this result.

Hesponse: The NRU agrees with these
comments and has made the suggested
chimnges to the final rule text in
£ 72.30(e)(5), as discussed further in
Section IV of this document.

Comment H.25.3::\ commenter stated
that to meet the regquirements of this
rule change. o Part 72 specific Heensee
will need 4 considerable amount of time:
and resources to prepare this DEP and

its detailed DCE for submittal to the
NRC. it is recommendéd that the NRC
provide at least one vear following the
effective date of the rule change for Part
72 specific licensees to prepare and
submit their first updated DFP. This
submittal time should be stated in
§72.30(c) of the final rule.

Response: NRC agrees with this
comment, except that there is no need
to specify a submittal time in § 72.30(c).
As explained in Section 1.5 of this
document, an eighteen-month
implementation period is provided for
all of the final rule requirements (except
for the reporting provisions in 10 CFR
50.82(a)(8)(v) and (vii), which are due
by March 31. 2013).

Comment H.25.4: Several commenters
cited the proposed provision in
§72.30(c) which states: "'If the amount
of financial assurance will be adjusted,
this cannot be done until the updated
decommissioning funding plan is
approved.” The commenters asked why
increases could not occur before
approval of the DFP. One commenter
noted that § 72.54(e) currently states
that, “the amount of financial assurance
must be increased, or may be decreased.
as appropriate. to cover the detailed cost
estimate for decommissioning * * *
and recommended that the \\'ording in
the last sentence to proposed § 72.30(c]
be changed to read as follows: “If the
amount ol financial assurance will be
decreased, this cannot be done until the
updated decommissioning funding plan
is approved.”

Response: The NRC agrees with the
commenters that it needs to approve
onlv reductions in the amount of
financial assurance in the DFP. In
conformance with this comment. the
NRC has made changes to the final rule
text in § 30.35(e)(2). § 40.36(d)(2).
§70.25(e)(2). and § 72.30(c).

Comment H.25.5: A commenter noted
that Part 72 does not have provisions for
an ISFSI licensee 1o certifvto a
prescribed amount of financial
assurance like Parts 30, 40, and 70
material licensees do. Therefore, the

72.30(6)(4) wording. related to
certifving to a prescribed amount of
financial assurance. should be deleted
and §72.30(0)(4) reworded as:

“(4) Records of the cost estimate
performed for the decommissioning
funding plan and records of the Iun(lnw
method used for assuring funds are
available for decommissioning.” The
same commenter reconunended changes
in cross references in Part 72 to address
proposed rule changes.

Response: The commenter has
identified a technical ercor 1 the
existing regulations which was not
identified in the proposed rule. Because
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the suggested action to remove “amount
certified for decommissioning”
constitutes a technical correction, the
NRC is making the correction in Part 72,
even though it was not previously
proposed. The NRC is also correcting
cross references in the final rule.

Comment H.26: Monitor _
decommissioning fund investment
balance.

Comment H.26.1: Several commenters
disagreed with the proposed regulations
in 10 CFR 30.35(e)(1)(iv). 40.36(d)(1){iv),
70.25(e)(1)(iv), and 72.30(b)(6) requiring
that if there are changes to the DCE, the
amount of financial assurance must be
revised to match the cost estimate. One
commenter agreed that licensees might
consider increasing decommissioning
assurance when remediation costs
exceed the initial DCE but said the
increase should not be a requirement.

- The actual remediation costs could
exceed DCEs due o a licensee deciding
for business purposes to choose an
expensive method to remediate. This
might be to minimize a business
interruption or lo organize the
remediation around ongoing operations.
Another commenter stated that the new
rules require that additional financial
assurance must be provided each vear,
if there is any shortfall in existing
assurance levels. An annual assessment
of financial assurance is already
required by 10 CFR 50.75(b)(2), but the
new rules would impose a tirm :
requirement, which would be less
flexible than the NRC’s current case-by-
case evaluation of the funding plans for
shutdown reactors. To assure that the
new rule is not interpreted as a
departure from current practice, the
commenter recommended that the NRC
revise the language to provide that
either additional assurance be provided
or that the licensee submit an acceptable
plan for obtaining additional assurance.

Response: Decommissioning financial
assurance is required in the amount of
the DCE. Just as a licensee that has not
used its financial assurance proceeds
wisely to remediate a site is still
required to provide financial assurance
to complete the remediation work, a
licensee that decides to use a more
expensive remediation method is
required to provide financial assurance
to cover the entire cosl estimate. A plan
for obtaining additional assurance is not
considered financial assurance. and
allowing a licensee to rely on a mere
plan mav result in significant delavs
and insufficient funds being available
for decommissioning,

Comnment H.26.2: Another commenter
stated that the new § 72.30(g) of the
proposed rule containg excessive
requirements for monitoring and

correcting fund balances. It noted that
Part 72 specific licenses are normally
20-year licenses that will need to be
renewed or extended untit the U.S.
Department of Energyv takes title to the
spent nuclear fuel. Based on continuing
delavs in the scheduled opening of the
Federal repository, a speciftic and
realistic ISFSI facility decommissioning
date cannot be determined; however, it
may not occur until approximately 2030
or 2040. Based on such a long period of
ISFSI licensed operations. the
requirements in § 72.30(g) to monitor
decommissioning fund balances
“quarterly” and “at any time” and to
increase fund balances “within 5 days”
are very excessive. The commenter
recommended several changes to
simplify the rule and reduce an
unnecessary burden on Part 72 specific
licensees, while still providing adequate
assurance and information to the NRC.
The commenter stated that it was not
clear why the requirements in both
§72.30(g)(1) and (g)(2) are needed.
because the required action {increase
fund balance within five davs) and
reporting requirement (30 dav report to
the NRC) are essentially the same. One
monitoring requirement that requires
timely action and adequate reporting
should be sutficient. Based on the long
duration of ISFSI operations. an annual
(versus quarterlv) monitoring
requirement and a 30 day (versus 5
davs) requirement to increase the fund
balance is considered more reasonable
and adequate. The commenter provided
recommended wording incorporating
this recommendation. The commenter
also suggested that the NRC could. if it
found it necessary to know when a
licensee's fund balance falls below 75
percent of the required amount. add a
new reporting provision. The
commenter recomnmended language for
such a provision. Finally. the
commenter recommended parallel
changes to § 30.35(h), §40.36(g}. and
§70.25(h).

Response: While [SFSls mayv operate
for manv vears. continuous access to
adequate financial funds is crucial if the
creation of additional legacy sites is to
be avoided and tunding shorttalls
cannuot be tolerated. However. the NRC
has considered the fact that some ISFSI
licensees hold both Part 72 general and
specilic licenses at a single 1SFS] site.
With respect to providing financial
assurance. Vart 72 general licensees are
subject to Part 50 requirements and are
thus required by 10 CFR 50.75(L)(2) to

adjust their financial assurance annualty

using a vate at least equal to formula
adjustment factors in 10 CIFR 30.75(c¢).
As discussed previonsly in comment

section H.25 of this document, new 10
CFR 72.30(g) applies only to Part 72
specific licensees. To achieve greater
consistency in how Part 72 general and
specific licensees are regulated in this
regard. the NRC is revising proposed
§72.30(g)(1) in this final rule to require
that the fund balance be monitored
every calendar vear. rather than every
calendar quarter.

The NRC considers ISFSI operations
to be at a lesser risk of becoming a
legacy site compared to other materials
licensees. because many of the Part 72
licensees are also electric utilities and
thus can more easily gain access to
decommissioning financial assurance
funding for their ISFSI operations. The
proposed quarterly monitoring
requirement is being retained in this
final rule for Parts 30, 40, and 70
licensees.

In further response to the comment,
the NRC had decided to give Parts 30,
40. 70. and 72 licensees 30 davs—rather
than the proposed 5 days—to increase
the fund balances when specified
funding shortfalls exist. The process of
obtaining access to funds may, in many
cases. take longer than 5 davs. and such
a short period may have generated an
excessive number of exemption requests
for more time. Accordingly. the
proposed 5-dav timing provisions are
revised to 30 davs in 10 CFR 30.35(h).
40.36(g). 70.25(h). and 72.30(g) of this
tinal rule. Thus. if a fund balance drops
by more than 25 percent. the licensee
must increase the balance within 30
days of the oceurrence, and the increase
musl be sufficient to cover the cost of
decommissioning. If a fund balance
drops by 25 percent or less. Parts 30. 40.
and 70 licensees must increase the
balance within 30 davs after the end of
the calendar quarter. and the increase
must be sufficient to cover the cost of
decommissioning. In such cases. Part 72
licensees must increase the balance
within 30 davs after the end of the
calendar vear, and the increase must be
sufficient to cover the cost of
decommissioning.

Comment H.26.3: A commenter
requested that the following contents of
the financial assurance status reports
required by 10 CFR 50.82(a){8)(v) and
(vii) be made available to the public:

(1) The amount of hunds accumulated to
cover the current cost of managing spent
fuel. {2} The projected costs of spent
fuel management until the Department
ol Energy takes title to the spent fuel.
and (3) The plan 1o obtain additional
spent fuel management funds if the
accumulated funds do not cover the
projected costs. Patential delavs in the
availability of a long-term repository,
issues of repository capacity, and the
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consequent likelihood of long-term
storage of spent fuel at reactor sites
make this information particularly
important. This commenter also stated
that the power reactor decommissioning
fund should never be allowed to pav for
onsite spent fuel storage.

Response: The financial assurance
status report. due annually from the
power reactor licensees under the
proposed requirements in 10 CFR
50.82(a)(8)(v) and (vii). wil] be subject to
the public disclosure requirements in 10
CFR 2.390. If a power reactor licensee
considers the submitted information to
be proprietary, the licensee must meet
the requirements in 10 CFR 2.390(b) to
support withholding the report from
public disclosure. Absent such a
showing, the report will be made
publicly available in ADAMS. As stated
by the commenter. this final rule
requires in 10 CFR 72.30(g) that
decommissioning financial assurance
funds must be used only for
decommissioning activities which
would nol include onsite spent fuel
storage operations.

Comment H.27: Replenish funds if an
external sinking fund is used.

Comment H.27.7: On the proposed
requirements to track the level of
decommissioning financial assurance
and to replenish the funds if, as a result
of market fluctuations or other causes,
thev fall below certain specified levels,
almost all ol the comments addressed
the implications of the requirement for
ISFSEs and related to 10 CFR 72.30(g)
in particular. One commenter noted that
the new §72.30(g) requirements, which
are consistent with the new
requirements being added to § 30.35(h).
§40.36(g). and §70.25(h) for other
material licensees. would apply onlv to
Part 72 specific licensees. These new
requirements are focused on the portion
of a licensee's decommissioning funds
that have been prepaid or collected and
are subject to market variations. The
licensee's funds associated with the
prepavment and external sinking fund
methods will be invested and mav be
subject o market variations. Because the
prepavment method is expecled to be
fullv funded at all times, the commenter
believed that the proposed wording
would work for that imechanism.
However, in the case of the external
sinking fund method. the fund is not
required to be fully funded untit the
final facihty decommissioning is
expected to hegin, Section 72.30(b) of
the proposed rule would require a Pant
72 specilic licensee to have an NRC-
approved DIP for their external sinking
amd toomake deposits into the fund
stannuativ, Parts 30,40 and 70
material licensees mav also nse an

external sinking fund and could have an
NRC-approved DFP. The proposed
wording in § 30.35(h), § 40.36(g).
§70.25(h). and § 72.30(g) does not
recognize that a licensee’s fund balance
for their external sinking fund is not
required to contain “‘the amount
necessary to cover the cost of
decommissioning” until the final
facility decommissioning begins. As
these proposed rule sections are
currently worded. on the effective date
of the rule change, some licensees
would be required to fully fund their
external sinking fund to cover the cost
of decommissioning within 5 days and
make the 30 day report to the NRC. The
commenter therefore recommended that
wording similar to the following be
added to the proposed § 72.30(g)(1) and
{g){2) and the corresponding sections in
Parts 30. 40, and 70: “If * * *, the fund
balance is below the.amount necessary
to cover the cost of decommissioning, or
in the case of an external sinking fund
the ammount required at that point in
time by the approved funding plan, the
licensee must increase the balance to
provide the required amount of funds.

* I A

Response:  funds from a Part 50
external sinking fund are to be used for
Part 72 decommissioning, the funds
musl be reported separately under 10
CFR 72.30 for the ISFST and held in a
saparale subaccount and this
subaccount must be identified for spent
fuel. The certification for an external
sinking fund will include a calculation
section in which the licensee can take
credit for future contributions that are
provided by ratepavers and a 2 percent
growth rate for the estimated number of
vears remaining prior to title transfer
and possession of the fuel bv DOE. For
the Part 72 specific licensee, if this
catculation vields anvthing lower than
the total cost estimate, than the fund
balance must be increased. If the fund
balance is underfunded by more than 25
percent, the Part 72 specific licensee
must fully fund the balance within 30
dave of when such underfunding
occurs. If the fund balance is
underfunded by 25 percent or less, than
the Part 72 specilic licensee must fullv
fund the balance within 30 davs after
the end of the calendar vear.

Comment H.27.2: A commenter stated
that the proposed rule was appropriate
ondv for prepaid funds and should not
be applied to 1ISFSH general licensee
facilitios using external sinking funds.
The commenter also argued that the
quarterly monitoring requirements and
the reporting reguirements were very
encessive for [ISFST facilities, which may
nat be decommissioned until 2030 or
2040, The commenter stated that the

rule should specify the NRC position/
office which should receive reports and
whether a written report is required.

Response: The NRC partiallv agrees
with these comments. The reporting
requirements in § 72.30(b). (c). and (d)
apply to Part 72 specific and general
licensees. Likewise. the financial
assurance requirements in § 72.30(e),
the maintenance of records important
for decommissioning. and the § 72.30(f)
DCE funding plan requirements. apply
to Part 72 specific and general licensees.
The final rule language in § 72.30(e)(5),
allowing use of the external sinking
fund in 10 CFR 50.75(e)(1)(i1) as the
exclusive funding methaod, applies to
Part 72 licensees who hold a 10 CFR
part 50 power reactor license and to Part
72 specific licensees who meet the Part
50 definition of an “‘electric utility.”
Regarding the reporting requirements in
§72.30(g). which apply to Part 72
specific licensees. if the
decommissioning fund balance needs to
be replenished, the required written
report must be submitted to the
Director. Office of Federal and State
Materials and Environmental
Management Programs. The NRC is not
adopting the commenter’s suggestions
regarding the timing of required reports,
finding that the quarterly monitoring of
funds is a prudent business practice.
Also, the NRC considers the annual
reporting ol a financial status report to
be a reasonable burden as part ol'a
licensee's responsibility to maintain an
accurate DFP.

Comment H.27.3: Two commenters
supported the changes to § 72.30.
because thev address the concern that—
depending on future NRC actions—
spent fuel could remain in dry cask
storage at reactors for decades.
providing the potential for additional
adverse environmental impacts whose
remediation costs must be assessec and
addressed in the decommissioning plan.
This commenter noted that the
proposed rule appears to require more
specific reporting requirements for
ISFSI licensees than would be required
for power reactor licensees.

Response: The NRC shares the
commenter’s concern about the length
of time spent fuel mav need to be
managed at the ISFSI facility. The NRC
provides oversight of the facility
operations and decommissioning to
prevent adverse environmental impacts.
The commenter is carrect that the
content of the spent fuel financial statns
report to be required by 10 CFR
50.82(al8)(vit) differs from the content
of decommissioning financial assurance
reports required of power reactor
licensees.
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Comment H.28: Support for more
detail in the DCE.

Comment H.28.1: Two commenters
supported the proposed requirements in
10 CFR 30.35(e)(2). 40.36(d)(2).
70.25(e)(2). and 72.30(c) requiring the
licensee to address how routine spills
and accidental releases affect the cost of
decommissioning. They believed that
this requirement would be a useful
reinforcement to the requirements in
§40.36(f) and §20.1101(b}, which had
been interpreted to require reducing
dose to a receptor, but not to be drivers
for environmental monitoring or
remediation, particularly if the
presumed receptor was not drinking
water from the site. Historically,
according to these commenters, sites
were not characterized until shortly
before closure, and routine spills were
not considered significant. The
commenters believed that the
identification of source terms during
operations would reduce the possibility
of underestimation of public dose. In
contrast, one commenter argued that
although current regulations do not
specifically require a licensee to
increase its decommissioning financial
assurance following a spill if the
licensee decides to deter remediation to
a later date. this requirement is covered
by broader requirements. including
ALARA provisions and the cradle-to-
grave principle in managing licensed
materials. The commenter pointed out
that these provisions can be written into
the section of the DFP that specifies
how the cost estimate and funding
assurance are maintained and kept
current. Also. the commenter stated that
the plan will tvpically have a 25 percent
contingency for unexpected cost
increases that would cover all but the
most unusual spill.

Response: The NRC agrees that the
documentation of spills and accidental
releases will improve the basis for the
DCE. and the identification of source
terms at the site during operations will
help to reduce the possibility of
underestimation of public dose due as a
result of contaminant migration bevond
the licensed site. The NRC regulations
allow some discretion in the licensee
response to a spill or leak that is not an
immediate safetv concern. If the
licensee chooses to defer remediation to
a later date in such o situation. then the
lHeensee must document the release in
its records important for
decommissioning and the added cost. if
anv. to remediate the spill or leak which
must be included in the cost estimate,
DFP. and financial instruments used as
decommissioning financial assurance.

Comment H.28.2: One commenter
stated that the NRC should ensure that

there is a direct correlation between
decontamination costs and
decommissioning funding assurances.
To implement this. the NRC should
require bi-annual funding reports and a
link between the changes proposed to
10 CFR 20.1501 and the DFP required
by 10 CFR 50.75(g).

Response: The NRC agrees with the
commenter regarding a direct
correlation between the DCE and the
financial assurance provided by the
licensee. New 10 CFR 20.1501(b)
provides a link to the existing 10 CFR
50.75(g) provisions in requiring that
survey records of subsurface residual
radioactivity be kept with records
important for decommissioning.

Comment H.29: Reporting
requirements for shut down power
reactors.

Comment H.29.1: One commenter
interpreted the proposed 10 CFR
50.82(a)(8) reporting requirements as
also creating a requirement that an
operating utility with a shut-down
reactor that funds its spent fuel storage
costs from its operating budget, would
instead now need to set aside large
amounts of dedicated funding to pre-
fund the costs of spent fuel storage.

Response: The proposed changes in
10 CFR 50.82(a)(8) specify increased
reporting requirements for all licensees
with a power reactor in
decommissioning status. These
reporting requirements do not change in
any way the existing 10 CFR 50.75
requirements to prepay i
decommissioning financial assurance or
the existing 10 CER 50.54(bb)
requirements to provide funding for the
management of irradiated fuel until title
and possession of the fuel is transferred
to the Secretary of Energy.

Comment H.29.2: A commenter stated
that it is not clear what is meant by ““the
decommissioning criteria upon which
the estimate is based” in proposed
10 CFR 50.82(a)(8)(v)(B).

Response: The proposed 10 CFR
50.82(a)(8)(v)(B) is a required element of
the annual financial assurance status
report to be submitted by shutdown
power reactors. requiring such licensees
to update DCEs. Such estimates must
reflect whether the site is planned to be
released for unrestricted use. oris

“planned to be released under restricted

conditions. Bolh of these release options
are available—based on how the term
“decommission” is defined in §50.2—
and the option chosen will affec
decommissioning costs.

Comment H.24.3: One commenter
argued thal the proposed 10 CFR
50.82(a)(8)(vil) reporting requirement
regarding spent fuel management costs
was not necessary for facilities that are

owned by operating utilities with a

significant electric sales income and
who have access to rate relief.
According to this commenter. for sites
owned by an operating utilitv, the
annual expense for nuclear fuel storage
will be a very small percentage of the
utility's total operating budget and
would be included in rate relief
proceedings.

Response: Regardless of company
size, all licensees must demonstrate and
provide adequate financial assurance for
decommissioning. For facilities that are
owned by an electric utility, as defined
in 10 CFR 50.2, this demonstration
(described in NUREG-1757, Volume 3,
Revision 1 to be released shortly after
the final rule) may include a calculation
for an external sinking fund in which
the licensee can take credit for future
contributions that are provided by
ratepavers and a 2 percent growth rate
for the estimated number of vears
remaining prior to DOE taking title and
possession of the spent fuel. The NRC
agrees that the annual expense and
future contributions for nuctear fuel
storage will be a small percentage of an
electric utility's total operating budget.

Comment H.29.4: A commenter noted
some technical obstacles ta the
proposed reporting under 10 CFR
50.82(al(8). First. because DOE has
provided no reliable basis for
determining when it will begin to
perform and complete its obligation to
remove the nation's used nuclear tuel
from individual facilities or take title to
the fuel. the total cost of fuel storage
cannot be estimated. The total cost is
the summation of annual expenses over
time, and because there is a lack of any
definitive information on the duration
of the storage periods. it is unreasonahle
to require the owners to pay up-front a
projected unknown total cost of nuclear
fuel storage. Second. under the DOE
Standard Contract and legal decisions.
DOE is liable to pav for the storage cost
for nuclear fuel. Ongoing and possible
future litigation will eventually
determine the schedule and amounts for
which the DOE is responsible. For
permanently shutdown plants. it is the
DOE. not the utilitv. which should be
required Lo provide financial assurance
for fuel storage.

Response: The extent to which the
DOE may be respansible fur onsite spent
fuel storage cosls is an issue that is
outside the scope of this rulemaking.
Moreover. the NRC disagrees with the
claim that total spent Tuel storage costs
cannot be estimated. Siimilar cost
estimates for decommissioning are
required by existing regnlations {10 CFR
s50.82(a)(8)H11)). and have dulyv heen
subimittedd by NRC licensees Whilhe
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estimates of future costs will always be
based on uncertainties to some extent,
this does not mean that no estimate at
all can be made. This is as true for
estimated spent fuel storage costs as for
any other estimated cost.

Comment H.29.5: One commenter
argued that the NRC is imposing a new
annual reporting requirement on
shutdown reactors that requires a higher
level of detail than the annual
decommissioning funding status reports
currently required under 10 CFR
50.75{f). It is not clear why the existing
reports are not adequate, but at a
minimum, there should not be
duplicative requirements. If the NRC
-adopts this provision, it should remove
the reporting requirement under 10 CFR
50.75(f). To the extent that the NRC’s
desire is to ensure that appropriate
funds will be available by reviewing the
historical expenditures. power reactor
licensees are able to provide this
information. However, it is unlikely to
be useful other than for interest's sake,
and further use of this data to predict
future decommissioning costs mav be
suspect. The value of the reporting
requirement does not justifv burden
upon licensees. because only a few
plants have decommissioned to
unrestricted release and this data does
not constitute a representative sample.
Licensees will be unduly challenged bv
rate regulators, financial auditors and
other stakeholders having opposing
interests as thev relate to funding
decommissioning. The existing NRC
minimum funding formulae provide
stability in rate regulation prior to
retirement. Estimates of aonlv forward-
looking expenses have provided the
same stability for retired units. This
section should be focused onlv on
forward-looking needs to meet
decommissioning liabilities.

Response: The final rule 10 CFR
50.82(a)(8)(v) reporting requirements do
not duplicate the existing 10 CFR
50.75(f) reporting requirements. As
stated in the proposed rule’s preamble
{73 FR 3828: January 22, 2008). the
reports under 10 CFR 50.75(1} do not
require information on the actual
amount of funds spent on
decommissioning. whereas such
information is required by proposed
10 CFR s0.82{a)(8){v]). The new
reporting requirements are not intended -
for comparison between dilferent power
reactor decommissioning costs The
purpase of obtaining the imformation
reported under 10 CFR 50.82(al(8)(v} is
o identity actual expenditures al a
particular site and projected costs to
complete the deconmmissioning.

1. Draft Regulatory Guidance

Comment 1.1: The survev and
monitoring guidance goes bevond what
is required.

Several commenters criticized the
drafl guidance on subsurface residual
radioactivitv. They argued that the
guidance went substantially bevond
what the rule required with respect to
site survevs. the timeframe for
remediation. retrofitting facilities to
eliminate sources of subsurface residual
ractioactivity. monitoring, use of
MARSSIM. and remediation during
operations. One commenter. who
provided detailed comments on many
parts of the guidance, stated that it
described actions that were not
necessary to protect public health.
safetv. and the environment.

Response: All comments were
reviewed and considered by the agency
in preparing DG—4014 to support this
final rule.

Comment 1L2: The survev and
monitoring guidance requires prompt
remediation.

A commenter on the draft guidance
on subsurface residual radioactivity
argued that, as written. the remediation
language in the deaft regulatory
guidance document could have the
unintended consequence of disrupting
safe plant operation. without regard 1o
actual health or envivonmental impacts.
Another coninenter, supparted by
several additional commenters, argued
that the emphasis on “prompt”
remediation. found especialiy in the
draft guidance. of a leak or spill is
unreasonable aned is not alwavs
practicallv achievable. Licensees should
be given the flexibility to define the
appropriate timeframe for clean-up of a
spill or leak. taking into consideration
ALARA, realistic exposure pathwavs,
and the site-specitic suil and
groundwater characteristics. Another
commenter said it makes little sense to
require remediation during the
operation of the site. The commenter
noted that the drafl guidance encourages
licensees to perform cost-elfectiveness

analvses of prompt versus delaved clean -

up of residual radioactivity at the site.
Response: The NRC is aware that in
some cases subsurface residual
rachinactivity is Tocited where the only
feasible remediation measures thatl can
be taken without dhsrupting safe plant
aperalion must oceur af the time of final
plant decommissionmg. The NRC does
not intend that licensees adopt )
remediation measures that will disrupt
safe plamt operation. The topic of
clesmuap activities during lacilite
operations. especiallvin the context of
sotl contamination. is very dependent

on site-specific conditions. In response
to the commenters. the NRC has applied
a performance-based approach in the
DG-4014 survey and monitoring
guidance released for public comment
to support this final rule. Small leaks
and spills that have no impact on
decommissioning planning are not
within the scope of the guidance. but
the larger leaks and spills to the
subsurface that could affect
decommissioning planning are
addressed in the guidance. The NRC has
placed in DG-4014 a discussion on
different approaches that may be used
by licensees to determine the cost-
effectiveness of prompt compared to
deferred cleanup. Licensees should
become familiar with this guidance,
which can help them to develop
reasoned explanations to support
deferra} of cleanup activities where
there has been a significant amount of
subsurface contamination.

Comment .3: The sunvey and
monitoring guidance should clarifv cost-
effectiveness calculations.

One commenter stated that the cost-
effectiveness calculation recommended
in the guidance will nearly alwavs show
that it is more cost-effective to wait until
a site has ceased operations to dispose
of contaminated soil or conduct any
remediation. The proposed regulations
would require an evaluation of
subsurface contimination based on
future decommissioning exposure
scenarios. even though no foreseeable
operating exposure fimits would be
exceeded. The guidance describes
methods to conduct such evaluations.

Response: The NRC agrees wvith this
comment that it is likely that licensees
will decide to remediate soil
contaminalion during decommissioning
rather than during operations. although
this is a site-specific and licensee-
specific decision. The NRC believes it is
heneficial for licensees to remediate
certain tyvpes of contaminating events on
a timelv basis. This certainly inclndes
contaminating events that have the
potential to reach a groundwater
pathway or that are cost-eftective to
perform earlier rather than later as
determined by an analvsis performed by
the licensee. as reconmended in DG-
40714,

Comment 1.4: The surcev anel
monitoring guidance 1s contrary to
Commission direction.

A conumenter stated that that the drafi
sutdance’s references to MAKSSIM fur
“subsurface” survev requirements,
documentation and quality assurance/
quality controf requircments are
contrary to the Commission’s SRM in
SECY-03-0069 regsrding NARSSIM.



35556

Federal Register/Vol.

76, No. 117 /Friday. June 17, 2011/Rules and Regulations

Response: This final rule is not
requiring any MARSSIM submittals.
The optional use of the MARSSIM
screening values is discussed in DG—
4014. along with several other low cost
approaches as a means for the licensee
to applv sampling concentration results
to dose based results. The dose-based
results are the basis by which the
facility will be evaluated for license
termination.

Comment 1.5: The financial assurance
guidance needs to clarifv acceptable
methods for Part 72 licensees.

The comments on the revisions to
NUREG-1757, Voluine. 3. raised
questions concerning how 10 CFR part
72 licensees, and in particular specific
licensees and general licensees, should
implement the proposed rules. The
commenters also suggested renumbering
of certain sections of the guidance and
pointed out possible typographical
eIrors.

Response: All comments ivere
reviewed and considered by the agency
in preparing Revision 1 to NUREG-
1757, Volume 3 to be released shortly
after this final rule. Additional sections
have been added to the guidance
document for the Part 72 licensees.

J. OMB Supporting Statement

In comments on the OMB Supporting
Statement submitted to OMB. NEI
argued that the NRC's justification for
imposing new information collection
requirements was flawed, because the
proposed rule. including the
information collection requirements.
was designed 1o address problens that
no longer existed because of intervening
regulatorv developiments. [n addition,
the NRC enforcement and oversigit
could address anv problems more
efficiently. Secondly. NEI argued that
the proposed information collection and
recordkeeping requirements are not
justified. because current reporting and
recordkeeping requirements are
adequate, and any necessary
clarification can be achieved in a less
burdensome manner. NEI therefore
concluded that the requirements of the
Paperwork Reduction Act were nol met.
because the required balancing of the
burden against the need for the
information showed that the burden was
excessive, NE argued that the estimate
of the burden did not adequately
include costs of new equipnent.
physical containment barriers.
procedures. and training. which it
suggested might total as much as $500
thousand to $1 million per nuclear
power reactor. NEI did not agree with
the NRC's conclusion that the valuntary
implementation ol the nuclear
industey’s GPTawill make it unnecessary

for nuclear power reactors to take any
additional significant steps to comply
with the reporting and recordkeeping
requirements of these rules.

In comments on the January 2008
proposed rule, NEI again addressed only
the reporting and recordkeeping
requirements associated with 10 CFR
20.1406 and 20.1501. NEI noted that the
estimate for the burden for Part 50
implementation of those two provisions
was zero. NEI then essentially
summarized its previous comments on
the OMB Supporting Statement.
although it also addressed in the same
comment proposed implementing
guidance. NEI argued that the burden
estimate in the supporting statement for
implementation of the Part 20
requirements by nuclear power reactors
was “‘grossly inaccurate” because as “'an
industry, nuclear power plants have
spent thousands of person hours and
millions of dollars implementing the
Industry Groundater Protection
Initiative. Given that the GPlis a
voluntary effort and, to some degree,
adopts a more graded approach to
reevaluation of a site’s hvdrogeology. as
an example. the amount of time and
resources necessary to implement the
proposed rule using the dratt guidance
are significantlv greater than zero
hours.”

Response: The NRC. after carefnl
consideration of the comments. has
concluded that the commenters are

correct. The time that certain licensees

will need to spend in order to determine
whether a particular facility is affecled
by the final rule's Part 20 regulations
should have been included as part of the
paperwork burden. Therefore. the
burden estimate has been increased
significantly for new § 20.1406(c) and
amended § 20.1501(a) to account for the
lime necessarv 1o read the regulations.
determine their impact. it any. on the
licensee. and prepare a record of this
activity, However. the NRC does not
agree with the commenter that time and
other resources used to implement the
preexisting voluntary industry
aroundvater initiative are properly
attributable as reporting or
recordkeeping burden for this rule.
Although the NRC received no publir:
comments on the reporting and
recordkeeping requirements in the
proposed rule for 10 CFR parts 30. 40.
70001 72, 1 has reviewed all of those
provisions and in a few instances
mcreased the burden estimates for
particular sections of those rules,
Finallv. the: NRC has added an estimate
of the burden for 10 CFR part 50
Firensees of changes to the financial test
requirements in 10 GFR part 30, which
are cross-referenced in 10 CFR 50.75.

K. Agreement State Compatibility

Two comments were received on the
Agreement State Compatibility table
published with the Decommissioning
Planning proposed rule. One of the
commenters. an organization
representing multiple states, stated that
it had no issues with the compatibility
designations in the proposed rule.
Another commenter stated that the
Compatibility Table for the final rule
should be expanded to include 10 CFR
20.1401 and 20,1402 and that these
sections should be assigned Agreement
State Compatibility Category B instead
of the existing Category C. The
commenter believes this change is
needed to eliminate inconsistency in
regulatory approach in the Agreement
States. The commenter believes that
some states, using the Compatibility
Category C guideline to adopt the NRC
“essential objectives,” are regulating site
termination and release under schemes
that are unreasonable and impractical,
resulting in excessive burden on
licensees without measurable benefit to
the public or the environment.

Response: The commenter is correct
that 10 CFR 20.1401 and 20.1402 are
both assigned Compatibility Category C.
But those two sections were not
included in the technical basis
supporting the Decommissioning
Planning proposed rule, and no changes
1o these regulations were proposed. The
NRC does not have a technical basis to
support a Compatibility Category
change for these regulations. and the
change request is outside the scope of
this rulemaking. Accordingly, the NRC
is making no change in this final rule to
the compatibility designations for 10
CFR 20.1401 and 20.1402.

V. Discussion of Final Amendments by
Section

Section 20.1403  Criteria for License
Termination Under Restricted
Conditions

This rulemaking (1) amends
§20.1403(c)(1) to require financial
assurance funds to be placed into a trust
segregated from the licensee's assets and
outside the licensee's administrative
control: and (2) eliminates the licensee's
option to use other prepavment
financial mechanisms. such as the
escrow account. eoverminent fund.
certificate of deposit. or deposit of
government securities, This subsection
1s further amended to require that the
initial amount of the trust fund
uvstablished for long-term care and
niaindenance be based on a conservahive
assumption of a 1 percent annual real
rate: of returit on investment.
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The current § 20.1403(c)(2) is deleted
to remove the licensee's option to use a
suretv method, insurance. or other
guarantee method to provide financial
assurance for a restricted release site.
The provisions for government entities
to provide financial assurance for long-
term control and maintenance contained
in existing § 20.1403(c)(3) and (4} is
retained but redesignated as
§20.1403(c)(2) and (3).

Section 20.1404 Alternate Criteria for
License Termination

This rulemaking adds a new
§ 20.1404(a)(5) specifving a fifth
criterion that the NRC must consider in
determining whether to terminate a
license under alternate site release
criteria. This new fifth criterion pertains
to whether the licensee has provided
sufficient financial assurance in the
form of a trust fund to enable an
independent third party. including a
government custodian ol a site. to
assume and carry out responsibilities for
any necessary control and maintenance
ol the site.

Section 20.1406
Contamination

Minimization of

This rulemaking adds a new
§ 20.1406(c) to require licensees. to the
extent practical, to conduct operations
to minimize the introduction ol residuat
radioactivity into the site. including the
subsurface. The term “residual
racioactivity.” defined in 10 CFR part
20. identifies the type and scope of
radioactive material that must be -
considered by licensees to effectivelyv
plan fur decommissioning activities
during facility operations. The term
includes licensed and unlicensed
radioactive material.

Section 20.1501  General

This rulemaking amends § 20.1501(a)
to specify that licensee survey
requirements include consideration of
residual radioactivity, conforming to the
new § 20.1406(c). The linkage between
new § 20.1406(c) and amended
§ 20.1501(a) requires that surveys be
performed if there is reason to believe
that significant subsurface
contamination is present which
conslitutes a potential radiological
hazard.

This rulemaking adds a new
§20 1501(b) to require licensees to
maintain records from surveys
describnng the location and anount of
subsurfuce restdual radioactivity
identitied at the site with records
important for decommissioning. in
§510.35(g). 40.36(1). 50.75(g). 70.25{2).
or 72300, as applicable | Existing

§ 20,1501 ) has been redesignated as

paragraph (c). and existing § 20.1501(c)
has been redesignated as paragraph (d).

Section 30.34 Terms and Conditions of
Licenses

Existing § 30.34(b) has been
redesignated as paragraph (b){1) and a
new paragraph (b)(2) has been added to
require that an application for license
transfer must include the proposed
transferee’s identity, its technical and
financial qualifications, and a showing
that it will be able to provide adequate
financial assurance for
decommissioning.

Existing § 40.46 and § 70.36 contain
parallel provisions to those in
§30.34(b). Sections 40.46 and 70.36
have been redesignated as § 40.46(a) and
§70.36(a), respectively. New §40.46(b)
and § 70.36(b) parallel the new
§30.34(b)(2) provisions described
previously.

Section 30.35 Financial Assurance
and Recordkeeping for
Decommissioning

A new paragraph (c)(6) has been
added to 10 CFR 30.35 (and parallel
§40.36(c)(5) and § 70.25(c)(5)). to reflect
the changes being made to the
§20.1501(a) survey requirements. If
these survevs detect residual
radioactivity at a site at levels that
would. if left uncorrected, prevent the
site from meeting the § 20.1402 criteria
for unrestricted use. the licensee must
submit a DFP within one year of when
the survey is complete,

Existing §30.35(e} (and in parallel
§40.36(d}(1) and (d)(2). Part 40
Appendix A. §70.25(e)(1) and (e)(2).
and § 72.30(b) and (c¢)) have been
amended to contain new paragraphs
{e)(1) and (e}(2). Sectiun 30.35(e)(1)
requires that each DFP submitted for
review and approval must contain a
DCE based on three cost components.
Two of the cosl components (a dollar
amount adequate to cover the cost of an
independent contractor to perform all
decommissioning activities. and an
adequate contingency faclor) are
described in existing guidance. The new
cost component is an estimate of the
volume of onsite subsurface material
containing residual radioactivity that
will require remediation to meet the
decommissioning criteria. Additionally.
the: DCE must be based on the cost of
meeting the § 20,1402 criteria for
unrestricted use unless it can be
adequately shown that the requiremuents
of §20.1403 will be met.

A new provision, § 30.35{(«)(1){ii).
requires the licensee to identifv and
justifv the basis for all key assumptions
undertving the NCE.

Section 30.35(e)(1)(iii) retains the

existing § 30.35(e) provision requiring a
description of the method of assuring
funds for decommissioning. Section
30.35(e)(1)(iv) retains the existing

§ 30.35(e) provision requiring a
certification by the licensee that
financial assurance for
decommissioning has been provided in
the amount of the DCE. Section
30.35(e}(1)(v) retains the existing

§ 30.35{e) requirement that the DFP
include *“‘a signed original of the
financial instrument” being used to
provide financial assurance, if it has not
been previously submitted and accepted
as the financial instrument to cover the
cost estimate for decommissioning.

New § 30.35(e)(2) requires that the
DFP be submitted at the time of license
renewal and at intervals not exceeding
3 years with adjustments as necessary to
account for changes in costs and the
extent of contamination. The updated
DFP must specifically consider the
effect of the following events on the cost
of decommissioning:

+ Spills of radioactive material
producing additional residual
racdioactivity in onsite subsurface
material,

e Waste inventory increasing above
the amount previously estimated,

« Waste disposal costs increasing
above the amount previously estimated.

» Facility modifications,

¢ Changes in authorized possession
limits,

e Actual remediation costs that
exceed the previous cost estimate,

» Onsite disposal, and

« Use of a settling pond.

As discussed further in this section,
this rulemaking amends the
introductory language in 10 CFR
30.35(f) and amends paragraphs (f)(1)
through (f}(3). Parallel changes have
been made in §40.36(e}, § 40.36(e)(1).
(e)(2) and (e)(3). § 70.25(f). § 70.25(D)(1).
(F(2) and (f}(3). § 72.30(e). § 72.30(e){1).
(e)(2) and (e)(3).

Section 30.35(f) is amended to require
that the financial instrument used for
decommissioning funding assurance
include the licensee’s name. license
number, and docket number, and the
name, address. and other contact
information of the issuer. and, if a trust
is used. the trustee. If there are any
changes to this information. the licenses
must submit financial instruments
reflecting these changes within 30 davs,

Section 30.35(1)(1}) is amended to
require that the prepavinent financial
method be in the form of a trust. This
language parallels the rule text change
in §20.1403. eliminating the four other
prepavment mechanisms (.., the
escrow account. government fund.
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certificate of deposit, and deposit of
government securities).

Section 30.35{f)(2) is amended to
eliminate the existing line of credit
option as a guarantee method for
financial assurance.

Section 30.35(f)(3) is amended to
require an external sinking fund to be in
the form of a trust, eliminating the
escrow account, government fund,
certificate of deposit, and deposit of
government securities because of their
relative risk of loss during bankruptcy.

Section 30.35(h} has been added (and
in parallel new §40.36(f) and § 70.25(h))
specifying that each licensee must use
its financial assurance funds only for
decommissioning activities. The new
section also requires monitoring by the
licensee of its investment balance in the
decommissioning trust account.
Conservative investments are expected
in the trust account. If the investment
balance in the trust account is below the
estimated cost of decommissioning, but
is not below 75 percent of the cost, then
the licensee must, within 30 days after
the end of the calendar quarter, deposit
funds into the trust account to fully
cover the estimated cost. [f at any time
the loss results in a balance that is
below 75 percent of the amount
necessary to cover the decommissioning
cost. the licensee must, within 30 days
ot such occurrence. deposit funds into
the trust account to fullv caver the
estimated cost. The licensee must report
taking.such actions to the NRC within
30 davs of the occurrence.

Part 30 Appendices A, C. D, and £

This rulemaking makes a set of
parallel amendments to 10 CFR part 30,
Appendices A, C. D. and E. The types
of guarantors for which the financial
tests in these appendices apply are:

* Appendix A. Parent company
guarantees;

» Appendix C. Self-guarantees:

» Appendix D, Self-guarantees by
companies that have no rated
commercial bonds: and

« Appendix E. Self-guarantees by
non-profit colleges. universities and
hospitals.

I the financial 1est in Section ILA in
Appendices A. C.and D of Part 30, this
rulemaking adds language to aliow the
inclusion of intangible assets in the
determination of total net worth. Total
net worth is defined to exclude the net
book value and goochvill of the nuclear
facility and site. Tangible net worth is
defined 1o exclude all intangible assets
and the net book value of the nuclear
facility and site. In Appendix A of the
existing rule. Section H.A1.(i) provides
that a parent company guaranteeing to
fund the cost of decounnissioning must.

among other things, have two of three
defined financial ratios. This provision
has been revised to clarify that in
calculating the ratio of liabilities to net
worth, the parent company must
calculate its total liabilities against its
total net worth. which may now include
intangible assets. Section ILL.A.2.(ii} of
Appendix A has also been revised to
require the licensee to perform a total
net worth calculation instead of a
tangible net worth calculation. (The
parent company must also have a
minimum tangible net worth of $21
million, as required by Section
1LA.(2).(iti) of Appendix A and
described in the next paragraph.) In
Appendix D, which establishes financial
test criteria for companies that do not
issue bonds, Section 11.A.{3) has been
revised to clarify that a self-guaranteeing
company must have, among other
things, a ratio of total liabilities divided
by total net worth that is less than 1.5.

In the financial test in Section 1LA in
Appendices A, C, and D of Part 30, this
rulemaking requires that the guarantor’s
tangible net worth be at least $21
million to pass one of the criteria for
that financial test.

Each set of changes to Appendices A.
C. D, and E of Part 30 requires the
independent CPA (who compares the
data used in the financial tests against
data in year-end financial statements) to
evaluate the guarantor’s off-balance
sheet transactions regarding the impact
these transactions mayv have on the
guarantor’s ability to pay
decommissioning costs. The CPA also
must verify bond ratings if these are
used to pass the financial test.

For those licensees or guarantors that
issue bonds and use the financial test
under Section 11.B of Appendices A, C.
and E of Part 30. this rulemaking
specifies that the current rating of the
most recent bond issuance of AAA, AA,
or A by Standard and Poor’s could
include adjustments of + or—(i.e.,
AAA+, AA+. or A+ and AAA -  AA—,
and A — would meet the criterion) and
the current rating of Aaa, Aa, or A by
Moody’s could include adjustments of
1, 2. or 3. In each of these appendices,
this rulemaking also requires the bond
to be the most recent “uninsured,
uncollateralized. and unencumbered”
bond issuance.

In each Appendix A, C.D. and E of
Part 30. this rulemaking makes changes
to the 90 dav test lo show continued
eligibility for the licensee and guarantor.

In each Appendix A. C. D, and E 1o
Part 30. this rulemaking amends Section
M1 1o clarifv that the guarantor is
required fo sef up a standby trust. with
new criteria for selecting an acceptable
trustee.

In Appendix A to Part 30, this
rulemaking amends Section Il to
require that the parent company
guarantor agree to make itself subject to
Commission orders (e.g.. order to make
payments under the guarantee
agreement).

In each Appendix A, C, D.and Eto
Part 30, this rulemaking amends Section
Iil to allow the Commission. in cases of
the guarantor company’s financial
distress, to declare the financial
assurance guaranteed by the guarantor
to be immediately due and pavable to
the standby trust. The guarantor
companies also are required to notity
the NRC, in writing, immediately
following the occurrence of events
signifying financial distress.

Section 40.36 Financial Assurance
and Recordkeeping for
Decommissioning

This rulemaking amends § 40.36{c)(5)
in changes that are paraliel to those
described under § 30.35{c}{6): amends
§40.36(d)(1) and {d}(2]) in changes that
are parallel to those described under
§30.35{e)(1) and (e)(2); amends
§40.36(e} in changes that are parallel to
those described under § 30.35(f); and
amends § 40.36(f) in changes that are
parallel to thase described under
§30.35(h).

Section 40.46

This rulemaking amends §40.46. The
changes are described under the section
for § 30.34.

Inalienability of Licenses

Part 40 Appendix A

This rulemaking amends Appendix A.
Criterion 9. to Part 40. For the most part,
the changes are parallel to those
described under § 30.35(e)(1) and
§30.35(e)(2). However, two errors
contained in the proposed published
amendments to Criterion 9 are being
corrected. First. in proposed Criterion
9(b)(2)—relating to financial surety
arrangements that uranium recovery
licensees must establish—the term
“residual radioactive material” avas
used in describing one of the items that
a Commission-approved cost estimate
must contain. This term. as defined in
existing 10 CFR 40.4. applies onlv to
uranium mill sites that were inactive
{so-called Title | siies) as of 1978 when
the Uranivm Mill Taitings Radiation
Control Act was enacted. To avoid
confusion. the proposed use of “residual
radioactive material ™ is replaced Dy the
phrase “radioactive contamination™ in
Criterion 9(b)(2}. Second. in proposed
Criterion 9())(4)—relating to required
adjustinents in surefv Habhility
amounts—the term “residual
radivactivity” was used in conjunction
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with the phrase “license termination
criteria.”” Such a juxtaposition is
appropriate for 10 CFR part 30 licensees
and most others. But pursuant to 10 CFR
20.1401(a). the scope of 10 CFR part 20
Subpart E, “Radiological Criteria for
License Termination.” does not include
facilities subject to Part 40 Appendix A,
which contains its own set of provisions
governing the long term control and
remediation of tailings and associated
contaminants. Accordingly, in Criterion
9(f)(4). the term *‘residual radioactivity”
is replaced by the word
“contamination”; and the phrase
“license termination criteria” is
replaced by the phrase “applicable
remediation criteria.”

Section 50.75 Reporting and
Recordkeeping for Decommissioning
Planning

This rulemaking eliminates the line of
credit in §50.75(e}{1)(ili}(A) as a
guarantee method for financial
assurance. Additionally, in the paraliel
provisions of § 50.75(f)(1) and (f)(2), in
each paragraph between its second and
third sentences, the following additional
sentence is added: “If any of the
preceding items is not applicable. the
licensee should so state in its report.”
This change clarifies that not all listed
items in §50.75(f)(1) and {f)(2) are
applicable to all reactor licensees. and
resolves an issue raised in a recent NRC
audit of decommissioning funding
assurance requirements. The NRC is
also making minor editorial and

- claritving changes in § 50.75(t)(1) and
(f}(2) that impose no additional
requirements, and are not substantive
modifications.

Section 50.82

This rulemaking revises
§50.82(a)(4)(i) to require that additional
details be included in the PSDAR. The
PSDAR must now include a description
of the planned decommissioning
activities, a schedule for their
accomplishment, and an estimate of
expected costs. As revised. this
regulation will also require that the
PSDAR cost estimates include those for
managing irradiated fuel.

This rulemaking also adds paragraphs
{v) through (vii) to existing §50.82(a)(8).
New paragraph (a)(8)(v) requires that a
power reactor licensee. that has
submitted its certification of permanent
cessation of operation. must report
annually on the status of its radiological
decommissioning funding on 4
calendar-vear basis.

New paragraph (a)(8)1vi) requires that
if funds reported in the financial
assurance status report are below the
estimated cost to complete the

Termination of License

decommissioning, the licensee must
include additional financial assurance
to make up the difference.

New paragraph (a)(8}(vii) requires an
annual report on the status of funds for
managing irradiated fuel. This report
includes the accumulated amount, the
projected costs until title to the fuel is
transferred to the Secretarv of Energy.
and the plan to oblain the necessary
additional funds if the total projected
cost is higher than the accumulated
amount.

Section 70.25 Financial Assurance
and Recordkeeping for
Decommissioning
This rulemaking amends § 70.25. The
changes are parallel to those described
under § 30.35.
Section 70.36 Inalienabilitv o_/'License's
This rulemaking amends § 70.36. The
changes are parallel to those described
under § 30.34.
Section 72.13  Applicability

As stated in the Januarv 22, 2008

proposed rule. references in § 72.13(c) to.

§72.30 are being changed to conform
with the revisions to § 72.30, whereby
§ 72.30(c) ts being redesignated as
§72.30(e). and § 72.30(d) is being
redesignated as § 72.30(f). This reflects
the fact that existing 10 CFR 72.13(c}
references 10 CFR 72.30(c) and {d).

However. the January 2008 notice's
discussion of proposed changes in the
cross-referencing provisions of §72.13
did not capture all ol the proposed
changes to 10 CI'R 72.30 (i.e.. the
revisions to 10 CFR 72.30(b). and the
addition of new sections (¢, (d), and (g)
to 10 CFR 72.30). Section 72.14(b)
references the Part 72 provisions
applicable to those holding Par 72
specific licenses, and 10 CFR 72.13(c)
references the Part 72 provisions
applicable to those holding Part 72
general licenses. Thus, anv amendments
to 10 CFR 72.30 need to be reflected in
10 CFR 72.13. An expanded discussion
of the changes in the cross-referencing
provisions of § 72,13 is set forth below
(a more detailed discussion of these and
related issues appears in the response to
comiment H.25 above).

As stated above. existing 10 CFR
72.131c¢) references 10 CFR 72.30(d).
Thus. those holding Part 72 oemeral
licenses are already subject toall of the
existing 10 CFR 72.30{d) requirements.
Such requirements include the P
provisions releienced in 10 CFR
72.30(d) (4 )—which this rulemaking
redesignates as 10 CFR 72.30(1(4). The
new provisions in 10 CFR 72.30(h)
provicde further details of what initial
DFPs st include, New section () of

10 CFR 72.30 presents a set of timing
provisions describing when updated
DFPs must be submitted for NRC
approval. New section (d) of 10 CFR
72.30 is a special 1-vear DFP update
provision based on 10 CFR 20.1501
survey results. Together, these new DFP
requirements, along with the 10 CFR
72.30(f)(4) DFP provisions. will be
referenced in 10 CFR 72.13(c). and will
thus be applicable to Part 72 general
licensees.

Accordingly, the final rulemaking
amends 10 CFR 72.13(c) so that it
correctly includes references 10 CFR
72.30(b), (c), {d), (e}). and (f) that are
applicable to holders of Part 72 general
licenses.

The requirements of new 10 CFR
72.30(g)—under which licensees must
replenish fund levels if
decommissioning funds fall below
specified levels—are unlike the above-
referenced DFP requirements in that no
similar provisions now exist in either
Part 72 or Part 50. Aside from
requirements listed in 10 CFR 72.13(c),
a Part 72 general licensee can only be
subject to requirements that a Part 50
licensee is subject to. Thus, the new 10
CFR 72.30(g) requirements will be
applicable only to holders of Part 72
specific licenses. No amendment to 10
CFR 72.13(D) is riecessary to reflect this.
because existing 10 CFR 72.13(b) lists
§72.16 through § 72.34 as being among
the Part 72 recquirements that are
applicable to specific licenses.

Section 72.30  Financial Assurance
and Recordkeeping for
Decommissioning

This rulemaking amends §72.30. The
changes are similar to those described
under § 30.35(e). and twao existing
paragraphs are redesignated.

Additionally. the NRC is amending
the newlv redesignated § 72.30(e)(5)—
formerly § 72.30(c}(5)—to allow a
licensee. who is also an electric utility
as defined in 10 CFR part 50. to
continue to rely on Part 50 mechanisms
for decommissioning financial
assurance. In the event that funds
remaining to be placed into the
licensee's ISFSH decommissioning
external sinking fund are no longer
approved for recovery in rates by a
competent rate making authority, the
licensee must make changes to provide
financial assurance using the methods
i 10 CFR 72.30(e). This change was nol
nediced in the January 2008 proposed
rule. It is being made as a result of a
public comment on the proposed rule,
regarding acceptable mechanisims in
providing decommissioning financial
assurance under § 72.30(e). The
commenter noted that it and another
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licensee. each with Part 72 specific
licenses. were granted in 2005
exemptions from 10 CFR 72.30(c){5)—
now 72.30(e)(5)—allowing them to
continue to use 10 CFR 50.75(e}(1){i1)(A)
as the exclusive mechanism for ISFSI
decommissioning financial assurance.
This rulemaking change in § 72.30{e)(5)
provides adequate financial assurance
for decommissioning an ISFSI. and will
improve regulatory efficiency and
effectiveness by allowing ISFSI
licensees who are also an electric utility
to continue their use of the Part 50
sinking fund applied to ISFSI
decommissioning after the power
reactor has been decommissioned.

The NRC is amending the newly
redesignated § 72.30(f}{4) to remove the
reference to "'the amount certified for
decommissioning’ which occurs in the
existing regulation. under § 72.30(c}(4).
Part 72 does not have provisions for an
ISFSI licensee to certifyv to a prescribed
amount of financial assurance. This
rulemaking change is being made as a
technical correction.

New § 72.30(g) states that each
licensee with a Part 72 specific license
must use its financial assurance funds
only for decommissioning aclivities. As
discussed previously in response to a
comment. the NRC in this final rule is
revising the proposed § 72.30(g) to
require monitoring by the licensee of its
investment balance in the
(lm‘:mnmi.x‘si(ming, trust account, on an
annual rather than quarterly basis. If, at
the end of a calendar vear. the
investment balance in the trust account
is below the estimaled cosl of
decommissioning. hut is not below 75
percent of the cost. then licensees must.
within 30 davs after the end of the
calendar vear. deposit funds into the
trust account to fullv cover the
estimated cost. If at anv time the loss
results in a balance that is below 75
percent of the amount necessary to
cover the decomimissioning cost. the
licensee must. within 30 davs ol such
occurrence. deposit funds into the trast
account to fullv cover the estimated
cost. The Hcensee must report taking
such actions to the NRC within 30 davs
of the occurrence.

Section 72.50 Transfer of License

This rulemaking amends § 72.50 by
adding a new paragraph (b)(3). requiring
that the license transfer application
describe the financial assurance that
will be provided for the
decommissioning under § 72.30.

Section 72.80 Other Records and
Reports

References in § 72.80(e) and (f) are
corrected to conform with the changes
to § 72.30, whereby § 72.30(d) would
become § 72.30(1).

V. Criminal Penalties

For the purpose of Section 223 of the
Atomic Energy Act (AEA), the
Commission is amending 10 CFR parts
20, 30, 40, 50, 70, and 72 under one or
more of Sections-161b, 1611, or 1610 of
the AEA. Willful violations of the rule
would be subject to criminal
enforcement.

VL. Agreement State Compatlibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on june 30. 1997, and
published in the Federal Register on
September 3. 1997 (62 FR 46517). this
final rule is a matter of compalibility
between the NRC and the Agreement
States. thereby providing consistency
among the Agreement States and the
NRC requirements. The NRC staff
analvzed the final rule in accordance
with the procedure established within
Part 111, “Categorization Process for NRC
Program Elements.” of Handbook 5.9 1o
Management Directive 5.9, " Adequacy
and Compatibility of Agreement State
Programs™ (a copy of which may be
viewed al hitp:.//wawvnre.gov/reading-
rm/doc-collections/management-
directives/volumes/vol-5.html.

The NRC program elements’
(including regulations) are placed into
four compatibility categories (See the
Compatibility Table in this section). In
addition. the NRC program elements
also can be identified as having
particular health and safety significance
or as being reserved solelv to the NRC.
Compatibility Category A establishes
program elements that are basic
radiation protection standards and
scientific terms and definitions that are

necessary to understand radiation
protection concepts. An Agreement
State should adopt Category A program
elements in an essentially identical
manner to provide uniformity in the
regulation of agreement material on a
nationwide basis. Compatibility
Category B establishes program
elements that apply to activities that

‘have direct and significant effects in

multiple jurisdictions. An Agreement
State should adopt Category B program
elements in an essentially identical
manner. Compatibility Category C
establishes program elements that do

_not meet the criteria of Category A or B,

but the essential objectives of which an
Agreement State should adopt to avoid
conflict, duplication, gaps, or other
conditions that would jeopardize an
orderly pattern in the regulation of
agreement material on a nationwide
basis. An Agreement State should adopt
the essential objectives of the Category
C program elements. Compatibility
Category D establishes program
elements that do not meet any of the
criteria of Category A. B, or C. above,
and, thus, do not need to be adopted by
Agreement States for purposes of
compatibility.

Health and Safety (H&S) are program
elements that are not required for
compatibility but are identified as
having a particular health and safety
role (i.e.. adequacy) in the regulation of
agreement material within the State.
Although not required for compatibility,
the State should adopt program
elements in this H&S category based on
those of the NRC that embody the
essential objectives of the NRC program
elements, because of particular health
and safety considerations. Compatibility
Categorv NRC establishes program
elements that address areas of regulation
that cannot be relinquished to
Agreement States under the Atomic
Energy Act. as amended. or provisions
of 10 CFR. These program elements are
not adopted by Agreement States.

The following table lists the parts and
sections that have been added or revised
bv this final rule and their
corresponding categorization under the
“Policy Statement on Adequacy and
Compatibility of Agreement State
Programs.”

COMPATIBILITY TABLE FOR DECOMMISSIONING PLANNING FINAL RULE

Compatibility
Section Change Subject
Existing New *
20.1403(ci1) ... Amend .......... ... Trust fund for restricted use ...................... Coe, C
20.1403(c)(2) Deleted Acceptable hinanciai assurance methods . | C C
20.1403(cH3) & (4) . Redesignated ... | Government entity financial assurance ... C
20.1404(a)5) . o Sl Add L Trust fund for alternate criteria ................. C
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COMPATIBILITY TABLE FOR DECOMMISSIONING PLANNING FINAL RULE—Continued

Section

Change Subject

Compatibility

Existing New *

20.1406(c)
20.1501(a)
20.1501(b)
30.34(b)(1) ...
30.34(b)(2)
30.35(c)(6)
30.35(d)
30.35(e)(1)
30.35(e)(2)
30.35(f) .....
30.35(h)
30 Appendix A ............
30 Appendix C ...
30 Appendix D ...
30 Appendix E ...
40.36(c){5)
40.36(a)(1) ......
40.36(d)(2)
40.36(e)
40.36(g) ...
40.46(a)
40.46(b)
40 Appendix A Criterion 9(b)

Amend ..............

Minimize residual radioactivity
Surveys and monitoring
Records from surveys

License transfer requirements ..
License transfer requirements

Monitor the balance of funds ...
Parent company guarantee ...
Self-guarantee with bonds .....
Self-guarantee without bonds
Self-guarantee nonprofits ...

Methods for financial assurance
Monitor the balance of funds ....
License transter requirements ..

Assess subsurface contamination
Certification amounts financial assurance

Contents of decommissioning funding plan
Updates of decommissioning funding plan
Methods for financial assurance .....

Assess subsurface contamination ...
Contents of decommissioning funding plan
Updates of decommissioning funding plan

License transfer information requirements
DCEs and financial surety {with 11e.(2)] ...

40 Appendix A Criterion 9(b) DCEs and financial surety [without
11e.(2)].
50.75(e) & (f) Surety and reporting of status of funding .. | NRC ................ NRC
50.82(a)(4) Cost information in the PSDAR ................. NRC
50.82{a)(8){v), {v1) & (vii} Cost information in the annua! financial | ..................... ... NRC
assurance status report.
70.25(c)(5) Add ... Assess subsurface contamination ............ | .l D
70.25(d) No change ........ Certification amounts financial assurance | H&S "™ ... D
70. 25(8)(1) Amend ... Contents of decommissioning funding plan | D*** ................ H&S
70.25(e)}(2) Amend . Updates of decommissioning funding plan H&S
70.25(f) ..... Amend . Methods for financial assurance ............... D
70.25(h) ... Add ... Monitor the balance of funds .. D
70.36(b) ........... Add ... License transter requirements ... o}
72.13 & 72.30(b) Amend Applicability and contents of funding plan NRC
( Updates of decommissioning funding ptan NRC
( Assess subsurface contamination ............ | .. NRC
( Methods for financial assurance .. NRC
.30( Monitor the balance of funds .................. NRC
72.50(0)(3) & 72.80 .rooiiiieiie e Add . License transfer and other records ........... | occoeieiiiiiine, NRC

* Final rule compatibility category.

** The compatibility category for § 30.35(d) and §70.25(d) were incorrectly specified in the 68 FR 57334, October 3, 2003, Financial Assurance
tor Malerials Licensees final rule. The correct category for both of these sections is D.

* The compatibility category for §30.35(e) and §70.25(e

ance for Materials Licensees final rule. The correct category for both of these sections is H&S.

VII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113. requires that Federal
agencies use technical standards
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. There are no consensus
standards regarding acceptable methods
for radiological survevs across a broad
specirum of licensed facilities, or for
preparing DCEs or providing financial
assurance for decommissioning that
would apply to the requirements
imposed by this final rule. Thus. the

provisions of the Act do not apply to
this rule.

VIII. Environmental Assessment and
Finding of No Significant
Environmental Impact: Availability

The Convmission has determined
under the National Environmenlal
Policy Act of 1969. as amended. and the
Commission’s regulations in Subpart A
of 10 CFR part 51. that this rule is not
a major Federal action significantly
affecting the quality of the human
enviromnent and thercfore an
envirommental impact statement is not
required. The Caommission has prepared
an environmental assessment for this
final rule.

{e) were incorrectly specmed in the 68 FR 57334, October 3, 2003, Financial Assur-

The amendments in this final rule
require licensees. to the extent practical.
to conduct their operations to minimize
the introduction of residual
radioactivity into the site. particularly
in the subsurface soil and groundwater.
There are a varietv of monitoring
methods to evaluate supsurtace
characteristics. and these are highhy site
specific with respect to their
effectiveness. One ur more lcensees
imav find that compliance with the
amendments witl mean the installation
of groundwater monitoring wells and
surface momitoring devices at their sites.

he installation of these monitorimg
devices and wells is generally expectod
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to result in small environmental impacts
due to their very localized nature.
During sampling and testing, the
amendments introduce the potential for
a small amount of increased
occupational exposures. These
exposures are expected to remain within
10 CFR part 20 limits and to be ALARA.
If subsurface contamination is detected,
licensees may choose to remediate when
contamination levels are lower and
more manageable, which could result in
reduced future occupational exposure
rates than if the contamination
conditions were allowed to remain and
become increasingly more hazardous.
Licensees may alternatively choose to
provide adequate funding in response to
their knowledge of the extent of any
subsurface contamination, which will

" better ensure that the area is remediated

following decommissioning to a degree
that supports public health and safety.
and protection of the environment.

If significant onsite residual
radioactivity in the subsurface is found
due to the monitoring imposed by these
amendments, such knowledge will
better ensure the protection of public
health and safety. and protection of the
environment. ldentifving and resolving
the source of the contamination will
better ensure that waste is not allowed

-to migrate offsite. Early identification

also provides more time to plan waste
remediation strategies that are both sate
and cost effective. The effect of the

-amendments is anticipated to be

beneficial to the environment, and it is
expected that the overall environmental
impacts will be positive.

Therefore, the determination of the
environmental assessment is that there
will be no significant impact to the
human environment from this action.

This conclusion was published in the
environmental assessment that was
posted to the NRC rulemaking Web site:
http://www.regulations.gov tor 75 davs
after publication of the proposed rule.
Two comments were received on the
content of the environmental
assessment. These comments did not
change the conclusion of the
environmental assessment. These
comments are discussed in Section H1.D
of this document.

IX. Paperwork Reduction Act
Statement

This final rule contains new or
amended information collection
requirements contained in 10 CFR parts
20.30.40. 50. 70. and 72_that are
subject to the Paperwork Reduction Act
of 1495 (44 11.S C. 3501, ¢f sey.). These
requirements were approved by the
Office of Management and Budget.

approval number 3150-0014. -0017,
-0020, -0011, —0009. and -0132.

The burden to the public for these
information collections is estimated to
average 12 hours per response.
including the time for reviewing
instructions. searching existing data
sources, gathering and maintaining the
data needed. and completing and
reviewing the information collection.
Send comments on any aspect of these
information collections, including
suggestions for reducing the burden, to

“the Information Services Branch {T—5

F53), U.S. Nuclear Regulatory
Commission, Washington, DC 20555-
0001, or by Internet electronic mail to
INFOCOLLECTS.Resource@NRC.GOV;
and to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0014, —~0017,
—-0020, -0011, -0009, and -0132), Office
of Management and Budget.
Washington, DC 20503 or by Internet
electronic mail to
Christine.].Kvmn@omb.eop.gov.

Public Protection Notification

The NRC may not conduct or sponsor.
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currentlv valid OMB control
number.

X. Regulatory Analysis

As part of this final rulemaking. the
Commission has prepared a regulatory
analvsis examining the costs and
benefits of the rulemaking and
alternatives considered by the
Commission.

The regulatory analvsis was
performed over a 15-vear analvsis
period using 2007 dollars. The
implementation of the final rule by
industry, the NRC and Agreement States
is estimated to cost about $43 million.
over the 15-vear analvsis period at a 3
percent discount rate. The NRC licensee
costs are about $6 million, and the NRC
costs are about $3 million. Agreement
State licensee costs are about $22
million. and Agreement State costs are
about $12 million. Virtually all of the
industry costs are due lo changes to 10
CFR parts 20 and 30.

The regulatory analvsis is available
for inspection in the NRC Public
Document Room. 11555 Rockville Pike.
Rockville. MD. and may be downloaded
fromi the NRC rulemaking Web site at
http://ieneregulations.gov. Single
copies of the regulatory analvsis are
available from Kevin O'Sullivan. Ofiice
of Federal and State Materials and
Environmental Management Programs.
11.S. Nuclear Regulatory Commission.

Washington, DC 20555-0001. telephone
{301) 415-8112, e-mail
Kevin.OSullivan@nrc.gov.

XI. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibilitv Act of 1980 {5 U.S.C. 605(b)).
the Commission certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. Only about 300 NRC materials
licensees are required to have
decommissioning financial assurance
and the large majority of these
organizations do not fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
issued by the Small Business
Administration at 13 CFR part 121:
Based on the regulatory analvsis, the
NRC believes that the amendments in
this final rule are the least burdensome.
most flexible alternative that would
accomplish the NRC’s regulatory
objective.

XII. Backfit Analysis

As discussed more fullv in the
regulatorv analvsis. the NRC has
determined that the NRC’s backfitting
rules at issue here (10 CFR 50.109.
70.76. and 72.62) do not require the
preparation of a backfit analyvsis for this
rulemaking. A backfit is the
modification of equipment or
procedures required to operate a facility
resulting from new or amended NRC
regulations, or the imposition of a
regulatory staff position interpreting the
Commission rules that is either new or
different from a previously applicable
stafl position.

The new or amended regulations in
this final rule either clarify existing
requirements, or require the collection
and reporting of information using
existing equipment and procedures. or
are administrative matters outsicle the
scope of the backfitting rules. The
amended survev and monitoring
requirements in Part 20 of this
rulemaking do not constitute a backfit.
because they are information collection
requirements to support licensee and
NRC decisions on deconunissioning
planning and related activities. The
decommissioning financial assurance
requirements being amended in Parts
30.40.50. 70, and 72 of this rulemaking
do not entail modifving any equipment
or procedures required to nperate the
tvpes of NRC-licensed facilities covered
by the backfitting rules. These
resulatory changes concern
admmistrative matters and are not
backfits. Therefore. as discussed further
hetow. the NRC finds that preparation of
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a backfit analvsis is not required for this
rulemaking.

In part. this rulemaking amends 10
CFR 20.1406 and 20.1501. Section
20.1406. “Minimization of
contamination,” is amended by adding
a new subsection (c) to read as follows:

(c) Licensees shall. to the extent practical,
conduct operations to minimize the
introduction of residual radioactivity into the
site, including the subsurface, in accordance
with the existing radiation protection
requirements in Subparl B and radiological
criteria for license lermination in Subpart E
of this part.

This is not a backfit because it
clarifies licensee requirements under
existing regulations applicable to
licensed operations. The current
§20.1101(a) requires each licensee to
- impiement a radiation protection
program to ensure compliance with the
regulations in 10 CFR part 20. The
current § 20.1101(b) requires each
licensee to use. to the extent practical.
procedures and engineering controls
based upon sound radiation protection
principles to achieve occupational doses
and doses to members of the public that
are ALARA. during operations and
during decommissioning. These
operating procedures and controls need
to include methods to minimize the
introduction of resicual radioactivity
into the site. including the subsurface.
during active facilitv operalions to
achieve doses that are ALARA.
Otherwise. licensees will lack a
substantive basis to demonstrate that
they have achieved. during the life cvcle
of the facilitv (which includes
decommissioning). public and
occupational exposures that are
ALARA. The concept of reducing
residual radioactivity to ALARA levels
as part of the decommissioning criteria
has been a position of the NRC since at
least 1994 (NUREG-1501. page iii).
Licensees should already have these
procedures in place as part of their
radiation protection program. and 10
CFR 20.1406(c) clarifies this
requirement.

As stated previously. this rulemaking
also amends 10 CFR 20.1501. "General”
{part of Subpart F. "Survevs and
Monitaring™). Section 20.1501 is
amended by revising subsection (a). and
inserting a new subsection (bl to read
as follows:

[a) Each Heensee shall make or cause o be
urveys of arcas inchuding the

e,
subsirface, that—

(1} May be necessary {or the leenseo o
comply with the regulanions in this part and

(2] Are reasonable noder the circomstances
to evaluate—

(i) The magnitude and extent of radiation
fevels: and

{i1) Concentralions or quantities ol residual
radioactivity; and

(iii) The potential radiological hazards of
the radiation levels and residual radioactivity
detected.

{b) Nolwithstanding §20.2103(«) of this
part, records from survevs describing the
localion and amount of subsurface residual
racioactivity identified at the site inust be
kept with records important for
decommissioning, and such records must be
retained in accordance wilh §§ 30.35(g).
40.36(f). 50.75(g). 70.25(g). or 72.30(d), as
applicable.

The amended 10 CFR 20.1501(a)
replaces the undefined term
“radioactive material” with “residual
radioactivity,” a term already defined in
10 CFR part 20. As defined in existing
10 CFR 20.1003, residual radioactivity
includes subsurface contamination
within its scope, and the word
“subsurface” is being added to 10 CFR

'20.1501(a). The current 10 CFR

20.1501(a)(2){iii) alread v requires the
evaluation of potential radiological
hazards. Thus, as amended. 10 CFR
20.1501(a) makes clear that subsurface
resicdual radioactivity is a potential
radiological hazard that is within the
scope of these survev requirements.
This clarification of existing
requirements does not represent a new
NRC position and therefore does not fall
within the definition of backfitting as
set forth in the applicable backfitting
regulations.

As stated previously, new paragraph
(b) to 10 CFR 20.1501 requires that
survey records describing the Tocation
and amount of subsurface residual
racioactivity identified at a licensed site
be kept with records important for
decommissioning. The NRC licensees
are alreadv required to keep records
important for decommissioning. See.
e.g., 10 CFR 50.75(g). 70.25(g). and
72.30{d). Moreover, the new 10 CFR
20.1501(b) is not intended to require
recordkeeping of any and all amounts of
subsurface residual radioactivity but
only amounts that are significant to
achieve effective decommissioning
planning and ALARA dose .
requirements. Regulatory changes
imposing information collection and
reporting requirements do nol constitute
regulatory actions to which the backfit
rule applies. New subseciion 20.1501(b)
and amended section 20.1501(a) contain
provisions which require the ficensee to
perform survevs to collect data on the
location and amount of subsurfae
residual radioactivity that mav be a
radiological hazard and impaortant for
decommissioning planning. Neither of
these provisions constibutes a backfit,
hecause they are information collection
requirements to support licensee and

NRC decisions on decommissioning
activities.

This rulemaking also revises
decommissioning planning and
financial assurance requirements in 10
CFR parts 30, 40, 50. 70 and 72. These
revisions do not entail modifying anv
equipment or procedures required to
operate the types of NRC-licensed
facilities subject to the backfitting rules.
Therefore, preparation of a backfit
analysis is not required for the proposed
revisions to the decommissioning
planning and financial assurance
requirements.

Accordingly, the NRC has determined
that the final rule's provisions do not
constitute backfitting and do not require
the preparation of a backfit analysis.
The regulatory analysis identifies the

. benefits and costs of the rulemaking,

discusses the voluntary Industry
Ground Water Protection Initiative
(GPI). and evaluates other options for
addressingthe identified issues. The
regulatory analysis constitutes a
“disciplined approach” for evaluating
the merits of the final rule and is
consistent with the intent of the backfit
rule.

XIII. Congressional Review Act

In accordance with the Congressional
Review Act of 1996. the NRC has
determined that this action is not-a
major rule and has verified this
determination with the Office ol
Information and Regulatorv Affairs of
OMB.

List of Subjects
10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material. Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Source
material. Special nuclear material.
Waste treatment and disposal.

10 CFR Part 30

Bvproduct material. Criminal’
penalties. Government contracts.
Intergovernmental relations. Isotopes.
Nuclear materials. Radiation protection.
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalties. Governiment
contracts, Hazardous materials
transportation. Nuclear materials,
Reporting and recordkeeping
requirements. Source material,
Uranium.
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10 CFR Part 50

Antitrust. Classified information.
Criminal penalties. Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors. Radiation
‘protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 70

Criminal penalties. Hazardous
materials transportation, Material
control and accounting. Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Specxal
nuclear material.

10 CFR Part 72

Administrative practice and
procedure, Criminal penalties.
Manpower training programs. Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For.the reasons set oul in the
preamble and under the authority ol the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended: and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 20. 30. 40,
50. 70, and 72.

PART 20—STANDARDS FOR
PROTECT!ON AGAINST RADIATION

B 1. The authority citation for Part 20
continues to read as follows:

Authority: Secs. 53. 63, 65, 81, 103, 104,
1671, 182, 186, 68 Stat. 930, 933, 435, 936.
037. 948, 953. 455. as amended. sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2093, 2095, 2111. 2133, 2134. 2201, 2232,
2236. 22971). secs. 207, as amended. 202,
206. 88 Stal. 1242, as amended. 1244, 1246
(42 U.S.C. 5841, 5842, 5846): sec. 1704, 112
Stat. 2750 (44 11.5.C. 3504 note). sec. 651(e),
Pub. L. 109-58. 119 Stat. 806-610 (42 U.5.C.
2014, 2021, 2021h, 2111)

B 2.In §20.1403, paragraph (¢)(2) is
removed, paragraphs (c}{3) and ( H4) are
redesignated as paragraphs (c)2) and

HAIKIE and paragraph (a}(1) is wvmed to -

read as follows:

§20.1403 Criteria for license termination
under restricted conditions.

. + + +

[e) "

(1) Funds plac e(l into g trust
segregated from the licensee’s assets and
nutside the Heensee's administirative
control. and in which the adequacy ol
the trust funds is to be assessedd basedd

on an assumed annual 1 percent real
rate of return on investment:

* * * * *

B 3. In § 20.1404. paragraph (a)(5) is
added to read as follows:

§20.1404 Alternate criteria for license
termination.

(a) x ok _k

(5) Has provided sufficient financial
assurance in the form of a trust fund to
enable an independent third party,
including a governmental custodian of a
site. to assume and carry out
responsibilities for any necessary
control and maintenance of the site.
* * * * *

® 4.In §20.1406, paragraph (c) is added
to read as follows:

§20.1406 Minimization of centamination.
* *x * * *

(c) Licensees shall, to the extent
practical. conduct operations to
minimize the introduction of residual
radioactivity into the site. including the
subsurface, in accordance with the
existing radiation protection
requirements in Subpart B and
radiological criteria for license
termination in Subpart E of this part.

m 5. In §20.1501, paragraphs (b} and (c)
are redesignated as paragraphs (c) and
(d), paragraphs (a) introductory text,
(a)(2)(11) and {a}(2){iii) are revised, and
a new paragraph (b) is added to read as
loltows:

§20.1501 General.

(a) Each licensee shall make or cause
to be made, survevs of areas. including
the subsurface, that —

* * * * *

(2) * * >

(ii) Concentrations or quantities of
residual radioactivity; and

(iit) The potential radiological hazards
ol the radiation levels and residual
radioactivity detected.

(b) Notwithstanding § 20.2103(a) of
this part, records from survevs
describing the location and amount of
subsurface residual radioactivity
identified at the site must be kept with
records important for decommissioning.
and such records must be retained in
accordance with §§30.35(g). 40.36(1).
50.75(g). 70.25(g). or 72.30(d). as
applicable.

-+ 4 * +

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BY-PRODUCT
MATERIAL

m 6. Theautharity citation for part 40
continues to read as follows:

Authority: Secs. 81, 82, 161. 182, 183, 180.
68 Stat. 935, 948. 953, 954. 955, as amended.
sec. 234. 83 Stal. 444, as amended (42 U.S.C.
2111. 2112, 2201. 2232, 2233. 22306. 2282);
secs. 201, as amended, 202. 206, 88 Sial.
1242, as amended. 1244, 1246 (42 U.S.C.
5841, 5842, 5846); sec. 1704, 112 Stat. 2750
(44 U.S.C. 3504 note): Energy Policy Act of
2005, Pub. L. 109-58. 119 Stat. 549 (2005).
Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486. sec. 2002, 106 Stat. 3123 {42
U.S.C. 5851). Section 30.34(b} also issued
under sec. 184, 68 Stal. 954, as amended (42
U.S.C. 2234). Seclion 30.061 also issued under
sec. 187, 68 Stat. 955 {42 U.S.C. 2237).
® 7.In §30.34, paragraph (b} is
redesignated as paragraph (b}{1) and a
new paragraph (b){2) is added to read as
follows:

§30.34 Terms and conditions of licenses.
* * * * *

(b) * &k %

(2) An application for transfer of
license must include:

(1) The identity. technical and
financial qualifications of the proposed
transferee: and

(i1) Financial assurance tor
decommissioning information required
by § 30.35.

-, + * , *

® 8. 1n § 30.35. a new paragraph (c)(6) is
added. and paragraphs (e). (f)
introductory text, (f)(1). (N(2)
introductory text. and paragraph (1)(3)
arc: revisedand a new paragraph (h) is
added to read as follows:

§30.35 Financial assurance and
recordkeeping for decommissioning.
> . " X -

(c)* *

(6) II. in survevs made under 10 CFR
20.1501Ha). residual radicactivity in the
facility and environment. including the
subsurface. is detected at levels that
would, if left uncorrected. prevent the
site from meeting the 10 CFR 20.1402
criteria for unrestricted use. the licensee
must submit a decommissioning
funding plan within one vear of when
the survev is completed.

Al »* E] + *

(e}(1) Each decommissioning funding
plan must be submitted for review and
approval and must contain —

(i} A detatled cost estimate for
decomimissioning. in an smount
reflecting:

(A} The cost ofan independent
contractor o perform all
decommissioning activities:

(B} The cost of meeting the 10 CFR
201302 criteria for unrestricted use.
provided that.if the applicant or
lieenser can demonstrate its ability to
mect the provisions of 100 CFR 20,1403,
the cost estimate may be hased on
meeting the 10 CFR 20 14038 criteria:



Federal Register/Vol.

35565

76, No. 117/Friday, June 17, 2011/Rules and Regulations

(C) The volume of onsite subsurface
material containing residual
radioactivity that will require
remediation to meet the criteria for
license termination: and

(D) An adequate contingency factor.

(ii) Identification of and justification
for.using the kev assumptions contained
in the DCE;

(iii} A description of the method of
assuring funds for decommissioning
from paragraph (f) of this section,
including means for adjusting cost
estimates and associated funding levels
periodically over the life of the facility;

(iv) A certification by the licensee that
financial assurance for
decommissioning has been provided in
the amount of the cost estimate for
decommissioning; and

(v) A signed original of the financial
instrument obtained o satisfyv the
requirements of paragraph (f) of this
section (unless a previously submitted
and accepted financial instrument
continues to cover the cost estimate for
decommissioning).

(2) At the time of license renewal and
at intervals not to exceed 3 vears. the
decommissioning funding plan.must he
resubmitted with adjustments as
necessary (o account for changes in
costs and the extent of contamination. If
the amount of linancial assurance will
be adjusted downward. this can not be
done until the updated
decomnmissioning funding plan is
approved. The decommissioning
funding plan must update the

information submitted with the original -

or prior approved plan, and must
specifically consider the effect of the
following events on decommissioning
costs:

(i} Spills of radioactive material
producing additional residual
radioactivity in onsite subsurface
material:

(i) Waste inventory increasing above
the amount previously estimated:

(iii) Waste disposal costs increasing
above the amount previously estimated;

(iv) Facilitv modifications:

{(v) Changes in authurized possession
Himits;

(vi) Actual remediation costs that
exceed the previous cosl estimate:

{vii) Onsite disposal: and

(viii) Use of a settling pond.

(1) The financial instrament must
include the heensee s nane. Hoense
nuiber. and docket number. and the.
namme. address. and other contact
information of the issuer. and. if a trusl
is used. the trustee, When any of the
foregoing information changes. the
Heenses nistowithin 20 davs. subnnt
finsmcial instroments reflecting such
chanees. The financial instroment

submitted must be a signed original or
signed original duplicate, except where
a copy of the signed original is
specifically permitted. Financial
assurance for decommissioning must be
provided by one or more of the
following methods:

(1) Prepavment. Prepavment is the
deposit before the start of operation into
an account segregated from licensee
assets and outside the licensee's
administrative control of cash or liquid

.assets such that the amount of funds

would be sufficient to pay
decommissioning costs. Prepayment
must be made into a trust account, and
the trustee and the trust must be
acceptable to the Commission.

(2) A surety method. insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method mayv be
in the form of a suretv'bond, or letter of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test mav be used if the
guaranlee and test are as contained in
Appendix A to this part. For
commercial corporations that issue
bonds. a guarantee of funds by the
applicant or licensee lor
decomnissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
Appendix Cto this part. For commercial
companies that do not issue bonds. a
guarantee of funds by the applicant or
licensee lor decommissioning costs mayv
be used if the guarantee anc test are as
conlained in Appendix D to this part.
For nonprofit entities. such as colleges.
universities, and nonprofit hospitals. a
guarantee of funds by the applicant or
licensee may be used if the guarantee
and test are as contained in Appendix
E to this part. Except for an external
sinking fund. a parent company
guarantee or a guarantee bv the
applicant or licensee mayv not be used in
combination with any other financial
methods used to satisfv the
requirements of this section. A
guarantee by the applicant or licensee
mav not be used in anv situation where
the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Anv surety
method or insurance used to provide
financial assurance for
deconnmissioning must contain the
fullowing conditions:

(3) An external sinking fund in which
deposits are iade at least annually,
coupled with a suretv method,
insurance, or other guaraitee method.
the value of which may decrease by the
awmount being accumulated in the

sinking fund. An external sinking fund
is a fund established and maintained by
setting aside funds periodically in an
account segregated from licensee assets
and outside the licensee’s
administrative control in which the total
amount of funds would be sufficient to
pay decommissioning costs at the time
termination of operation is expected. An
external sinking fund must be in the
form of a trust. If the other guiarantee
method is used, no surety or insurance
may be combined with the external
sinking fund. The surety, insurance, or
other guarantee provisions must be as
stated in paragraph (f}(2) of this section.
* * * * *

(h) In providing financial assurance
under this section, each licensee must
use the financial assurance funds only
for decommissioning activities and each
licensee must monitor the balance of
funds held to account for market
variations. The licensee must replenish
the funds. and report such actions to the
NRC., as follows:

(1) 1f, at the end of a calendar quarter,
the fund balance is below the amount
necessary lo cover the cost of
decommissioning. but is not below 75
percent of the cost. the licensee must
increase the balance to cover the cost.
and must do so within 30 days after the
end of the calendar quarter.

{2) If. at anv time. the fund balance
falls below 75 percent of the amount
necessarv to cover the cost of
decommissioning. the licensee must
increase the balance to cover the cost,
and must do so within 30 davs of the
occurrence.

(3) Within 30 davs of taking the
actions required by paragraph (h)(1) or
(h)(2) of this section, the licensee must
provide a written report of such actions
to the Director. Office of Federal and
State Materials and Environmental
Management Programs, and state the
new balance of the fund.

m 9. In Appendix A to Part 30. Section

i1, the introductory text of paragraph A.
paragraphs A.1.(i}. A.1.{ii). A.1.(ii1),
A.2.(i). A.2.(11). A.2.(11). B, and C.1. are
revised. in Section 11l paragraphs B. C.
and D are revised. and new paragraphs
E. F.and C are added to read as follows:

Appendix A to Part 30—Criteria
Relating to Use of Financial Tests and
Parent Company Guarantees for
Providing Reasonable Assurance of
Funds for Decommissioning
+ . . : .

T

AL To pass the financial test. the parent
company must mect the criteria of vither
paragraph AL or A2 of this seclion. For
purposes of applving the Appendin A
criteria tangible net worth muost be:
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calculated 1o exclude all intangible assels
and the net book value ol the nuclear facility
and site. and (atal net worth, which mav
include intangible assels. must be calculaled
to exclude the net book value and goodwill
of the nuclear facility and site.
TR
- (i) Two of the following three ratios: A
ratio of total liabilities to lotal net worth less
than 2.0; a ratio of the sum of net income
plus depreciation, depletion, and
amortization to total liabilities greater than
0.1; and a ratio of current assets to current
liabilities greater than 1.5; and
(i1) Net working capital and tangible net
worth each at least six times the amount of
decommissioning funds being assured by a
parent company guarantee for the tolal of all
nuclear facilities or parts thereof (or
prescribed amount if a certification is used):
and
. {iii) Tangible net worth of at least $21
million; and
* * * * *
R
(i} A current rating for its most recent
uninsured, uncollateralized, and
unencumbered bond issuance ol AAAL AA,
A, or BBB (including adjustments of + and
~)as issued by Standard and Poor’s or Aaa.
Aa. A, or Baa {including adjustment of 1. 2.
or 3} as issued by Moodyv's; and
{(i1) Total net worth at least six times the
amount ol decommissioning funds being
assured by a parent company guarantee for
the total ol all nuclear facilities or parts
thereof {or prescribed amount if o
certification is used): and
(iii) Tangible net worth of at leas
milbion: and

+ * - * .

B 'The parent company’s independent
vertified public accountant must compare the
data used by the parent company in the
financial testowhich is derived from the
independently audited, vear-end financial
statements for the tatest fiscal venr with the
amounts in such financial statement. The
accountant must evaluate the parenl
company's olf-balance sheet transactions and
provide an opinion v whether those
transactions could materially adversely affect
the parent company’s ability to pav for
decommissioning costs. The accountant must
vertfy that a bond rating. if used to
demonstrate passage of the linancial test,
meels the requircments of paragraph A of this
section. n connection with the auditing
procedure. the licenser must inform the NRC
within 90 davs of any matters coming to the
auditor’s altention which cause the anditor to
belicve that the data specified in the financial
test should be adjusted and that the company
no longer passes the test.

Cor Afer the initial financial lest. the
parent company mustanmed v pass the test
and provide documentation of its continued
eligibility to use the parent company
anarantee to the Commission within 90 davs

after the eluse of each sncereding liscal yvear.

B. I the Hcensee fails to provide alternate
finamciab assurnee as specified mothe

Commission’s regulalions within 90 davs
after receipt by the licensee and Commission
of a notice of cancellation of the parent
company guarantee from the guarantor. the
guarantor will provide alternative financial
assurance that meets the provisions of the
Commission’s regulations in the name of the
licensee.

C. The parent company guarantee and
financial test provisions must remain in
effect until the Commission has terminated
the license, accepted in wriling the parent
company’s alternate financial assurances. or
accepled in writing the licensee’s financial
assurances.

D. A standby trust to protect public health
and safety and the environmenl! must be
established for decommissioning costs before
the parent company guarantee agreement is
submitted. The trustee and trust must be
acceptable to the Commission. An acceptable
trustec includes an appropriate State or
Federal Government agency or an entily
which has the authority to act as a trustee,
whose trust operations are regulated and
examined by a Federal or State agency. The
Commission has the right to change the
truslec. An acceplable trust will meet the
regulatory criteria established in these
regulations that govern the issuance of the
license for which the guarantor has accepted
the obligation to pav for decommissioning
Cosls.

E. The guarantor must agree that it would
be subject to Commission orders to make
payments under the guarantee agreement.

F. The guarantor must agree that if the
suaranlor admils in writing its inability to
pav its debts generally, or makes o general
assignment for the benelit of creditors, or anv
proceeding is instiluted by or against the
guarantor seeking to adjudicate it as bankrupt
or insolvent. or seeking dissolution.
liquidation, winding-up. reorganization,
arrangement. adjustment. protection, relicf or
composition of it or its debls under any law
relating to bankruptey, insolvency. or
renrganization or relief of debtors. or seeking
the entry ol an order for reliel or the
appointment of a receiver, trustec. custodion.,
or other similar official for the guarantor or
fur any substantial part of its property. or the
guarantor takes any action to authorize or
effect any of the actions stated in this
paragraph. then the Commission mayv:

1. Declare that the financial assurance
auaranieed by the parent company guaranten
agreement is immediately due and pavable to
the standby trust set up to protect the public
health and safety and the environment,
without diligence, presentment. demand.
protest or any other notice of anv kind. all
of which are expressly waived by guarantor:
and

2. Exercise any and all of its other rights
under applicable faw.

G. 1. The guarantor must agree to notfy the
NRC. in writing. immediately follonving the
filing of a voluntary or involuntary petition
for hankruptey under anv chapter of title 11
[Bankruptev) of the United States Code. ar
the oceurrence of any other event listed in
paragraph F ol this Appendix. by or against:

{1} The suarantor:

(i) The ficenser:

(i) An ety [as that term is defined in
LS Corortr ) controllime the licenser or

listing the license or licenseuc as property of
the estate; or

(iv) An affiliate (as thal term is defined in
11 U.S.C. 101(2}) of the licensee.

2. This notification must include:

(i) A description of the evenl. including
major creditors, the amounts involved. and

“the actions taken to assure that the amount

of funds guaranteed by the parent company
guarantee for decommissioning will be
transferred to the standby trust as soon as
possible;

{ii) If a petition of bankruptcy was filed,
the identity of the bankruptcy court in which
the petition for bankruptcy was filed: and

(iii) The date of filing of any petitions.

m 10. In Appendix C to part 30, in
Section II, paragraphs A., B.(2) and B.(3)
are revised, in Section III, paragraphs E
and F are revised, and paragraphs G, H,
and I are added to read as follows:

Appendix C to Part 30—Criteria
Relating To Use of Financial Tests and
Self Guarantees for Providing
Reasonable Assurance of Funds for
Decommissioning

* * * * *

'[] L * *

A. To pass the financial test a company
must meet all of the criteria set forth in this
seclion. For purposes of applving the
Appendix Ceriteria, tangible networth must
he caleutated to exclude all intangible assets
and the net hook value of the nuclear facility
and site, and total net worth, which mav
include intangible assets. must be caleulated
o exclude the net hook value and goodyill
ol the nudlear facility and site. These criteria
include:

{1) Tangible net worth of at least $21
million, and tolal net worth at least 10 Limes
the amount ol decommissioning funds being
assured by a self-guarantee for all
decommissioning activities tor which the
company is responsible as self-guarantecing
licenser and as parent-guarantor for the total
of all nuciear facilities or parts thereof for the
currenl amount required il certification is
used).

(2) Assets located in the United States
amounting to at least 90 percent of total
assets or al least 10 imes the amount of
dizcommissioning funds being assured by a
seli-guarantee. for all decommissioning
activities for which the company is
responsible as self-guaranteeing licensee and
s parent-guarantor for the wotal of all nuclear
lacilities or parts thereof {or the current
amount required il certification is used)

{3} A current rating for its most recemt
uninsured. uncollateralized, and
unencumbered bond issuance of AAA AAL
or A fincluding adjustinents of + and -} as
issued by Standard and Poor s or Aaa Aa.

or A (including adjustments of 12001 3) as
ssued by Moody's

|7

120 The compan's independent cortified
pablic accountant must conrpare the data
used by the company in the financial test.
which is derieed from the independent)y
schited D vear-end finoncial sttements bor the
atest Hscal vear with e amounts inosach
tinancial stitement. The accountant muasl
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evaluale the company’s off-balance shect
transactions and provide an opinion on
whether those transactions could materially
adverselv affect the company’s ability to pay
for decommissioning costs. The accountant
must verifv that a bond rating. il used to
demonstrate passage of the financial test.
meets the requirements of Section 11,
paragraph A of this appendix. In connection
with the auditing procedure, the licensee
must inform the NRC within 90 days of any
malters coming to the auditor’s attention
which cause the auditor to believe that the
data specified in the financial test should be
adjusted and that the company no longer
passes the test.

(3) After the initial financial test, the
company must annually pass the test and
provide documentation of its continued
eligibility to use the self-guarantee to the
Commission within 90 days after the close of
each succeeding fiscal vear.

* Tk * * *

Ill x* *

L. (1) 1. at any lime. the licensee’s mosl
recent bond issuance ceases to be rated in
any category of A = and above by Standard
and Poor’s or in any category of “A3" and
above by Moody’s. the licensee will nolify
the Commission in wriling within 20 days
afler publication of the change by the rating
service,

(2) If the licensee’s most recent bond
issuance ceases to be rated in any category
of A or above by buth Standard and Poor’s
and Moodv's. the licensee no lunger meels
the requirements ol Section ILA. of this
appendix.

I, The applicant or licensee must provide
to the Commission a written guarantec (a
written commitment by a corporate officer)
whieh states that the licensee will fund and
carry out the required decommissioning
activities or, upon issuance of an order by the
Commission. the licensee will fund the
standby trust in the amount guaranteed by
the self-guarantec agrecinent.

C. (1) A standby trust to protect public
health and safety and the environment must
be established for decommissioning costs
helore the sell-guarantee agreement is
submitted.

(2) The trustee and rust must be
aceeptable to the Commission. An acceplable
trustee includes an appropriate State or
FFederal Covernment agency or an entity
which has the authority {o act as a trustee
and whose trust operations are regulated and
examined by a IFederal or State agency. The
Commission has the right to change the
trustiee. An acceplable trast wilh meet the
regulatory criteria established in these
regulations that govern the issuance of the
license lor which the guarantor has accepted
the obligation to pay for decommissioning
COSES,

FLThe guarimton st agree that il the
cuarantur adimits inowriting its inabilite to
pay its debts generalles o makes ageneral
assignment for the benefit of creditors. arany
procecding is instituted by or against the
suarantor seeking to adjudicate it as bankvupt

wr insolvent, or seckhing dissolution,
liquadation. winding-up. reurganization.
arrangement, adjustment. protection, reliet or
composition of it or its debls underany ki

relating to bankruptey. insolvency. or
reorganization or relief of deblors. or seeking
the entry of an order for relief or the
appointment of a receiver. trustee. cuslodian.
or other similar official for the guarantor or
for anv substantial part of its propertv. or the
guarantor takes any action (o authorize or
effect anv of the actions stated in this
paragraph. then the Commission may:

(1) Declare that the financial assurance
guaranteed by the self-guaranlee agreement is
immediately due and payable to the standby
trust set up to protect the public health and
safety and the environment. without
diligence, presentment, demand, protest or
any other notice of any kind. all of which are
expressly waived by guarantor; and .

(2) Exercise any and all of its other rights
under applicable law.

1. The guarantor must notify the NRC, in
writing, immedialely following the
occurrence of any event listed in paragraph
H of this appendix, and must include a
description of the evenl. including major
creditors, the amounts involved, and the
actions taken o assure thal the amount of
funds guaranteed by the self-guarantec
agreement fur decommissioning will be
transferred (o the standby trust as soomas
possible.

®m 11. In Appendix Dto Part 30 in
Section 11, the introduclory text of
paragraph A.. paragraphs A.(1). A.(3).
B.(1), and B.(2} are revised. in Section
111 paragraph D is revised and
paragraphs E. F. and G are added 1o read
as follows:

Appendix D to Part 30—Criteria
Relating To Use of Financial Tests and
Self-Guarantee for Providing
Reasonable Assurance of Funds for
Decommissioning by Commercial
Companies That Have No Outslanding
Rated Bonds

* * +

||

A.To pass the financial test a company
musl meet all ol the criteria set forth in this
section. For purposes of applyving the
Appendix D criteria, tangible net worth must
be calculated to exclude all intangible assets
and the net book value of the nuclear facility
and site. and total net worth, which mav
include intangible assets. must be calculated
to exclude the net book value and goodwil)
of the nuclear facilite and site. These criteria
include:

{1} Tangible net worth of at heast $21
million, and wtal net worth of at least 1o
times the amount of decommissioning funds
being assured by o sell-guarantee forall
decommissioning activities for which the
company is responsible as self-guarantecing
licensee and as parent-guarantor fur the 1otal
ol al] nonchear Tacilities or pacts tereol (or the
cureent amount required il certification js
used).

- - <

13} A rutio of cash flow divided by total
Habilities preater tom 0005 wned woatio of total
Jiabilities divided by total net worth less than

(1) The company's independent certified
public accountant must compare the data
used by the company in the financial test,
which is derived from the independently
audited. vear-end financial statements lor the
tatest fiscal vear. with the amounts in such
financial statement. The accountant must
evaluale the company’s off-balance sheel
transactions and provide an opinion on
whether those transactions could materially
adversely affect the company’s ability to pay
for decommissioning costs. In conneclion
with the auditing procedure. the licensee
must inform the NRC within 90 days of any
matlers coming to the auditor’s aliention
which cause the auditor to believe thal the
data specified in the financial test should be
adjusted and that the company no longer
passes the test.

{2) After the initial financial test, the
company must annually pass the lest and
provide documentation of its continued
eligibility to-use the self-guarantee o the
Commission within 90 days afler the close of
each succeeding fiscal vear.

* * * * *

0L+

D. The applicant or licensee must provide
to the Commission a written guarantee (o
writlen commitment by a corporale olficer)
which states that the licensee will fund and
carry out the required decommissioning
activities or, upon issuance of an order by the
Commission, the licensce will fund the
standby trust in the amount of the current
cost eslimates lor decommissioning,.

E. A standby trust to protect public health
and safety and the environment must be
established for decommissioning costs before
the self-guarantee agreement is submitted.
The trustee and trast must be acceeptable w
the Commission. An acceptable trustee
includes an appropriate State or Federal
Government agency oran enbily which has
the authority to act as a trustee and whose
trust operations are regulated and examined
by a Federal or State agency, The
Commission will have the right to change the
trustee An acceplable trust will meet the
regulatory eriteria established in the part of
these regulations that governs the issuance of
the license for which the guarantor has
accepled the obligation to pay for
decommissioning cosls.

I, The guarantor must agree that il the
guarantor admits in wriling its inability to
pay its debts generally. or makes a general
assignment for the benelit of creditors. or any
proceeding is instituted by or against the
guarantor seeking to adjudicate it as bankrupt
ur insolvent. or secking dissolution,
liquidation. winding-up. reorganization.
arrangement. adjustment. protection, reliel or
composition ol it or its debts under any law
relating to bankruplev. insolveney. or
renruanization or reliel ol debtors. or seeking

the entey af i order Tor vediel or e
e, trustee. castodian.

appointment ol i
or other simitar wilicial for the guarantor or
fur anv substantal part ol its property, or the
suariantor takes any action to authorize or
effect unv of the aclions stated in this

rapli. then e Connmn \
L) Dicclinee that the Jinancial assurance:

suaranteed by the sell-euarantee agreement is

pmmnedintely dueand pavable to the standby

P
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trust set up lo protect the public health-and
safety and the environment, without
diligence. presentment. demand, protesl or
any other natice of any kind. all of which are
expressly waived by guarantor; and

(2) Exercise any and all of its other rights
under applicable law.

G. The guarantor must notifv the NRC. in
wriling, immediately following the
occurrence of any event listed in paragraph
F of this appendix, and must include a
description of the event, including major
creditors, the amounts involved. and the
actions taken to assure that the amount of
funds guaranteed by the self-guarantec
agreement for decommissioning will be
transferred to the standby trust as soon as
possible.

m 12. In Appendix E to part 30, in
Section II. paragraphs A.(1)..B.(1), C.(1),
and C.(2) are revised, in Section IlI,
paragraphs D and E are revised and
paragraphs F. G, and H are added to
read as follows:

Appendix E to Part 30—Criteria
Relating To Use of Financial Tests and
Self-Guarantee for Providing
Reasonable Assurance of Funds for
Decommissioning by Nonprofit
Colleges, Universities, and Hospitals

* * * * -

| L.

AL

(1) For applicants or licensees that issue
bonds. a current rating for its most recent
uninsured. uncollateralized, and
nnencumbered bond issuance of AAA AA,
or A (mcluding adjustments of + or = as
issued by Standard and Poor's (S&P) or Aaa.
A or A (including adjustments of 1. 20 ar
3 as issucd by Moodv's.

» * *' . *

B+ o-o*

(1) For applicants or licensees that issue
honds. a currem rating for its most recent
uninsured. uncollateralized. and
unencumbered bond issuance of AAA, AN
or A {including adjustments of + or =) as
issued by Standard and Poor's ur Aaa, Aa, or
A (including adjustments of 1. 2, or 3} as
issued by Moodv's.

* * * * *

cr .

(1) The licensec’s independent certificd
public accountant must compare the data
used by the licensee in the financial test.
which is derived from the independently
audited. vear-end financial statements for the
Jatesl fiseal year, with the amounts in such
financial statement. The accountant must
evaluate the licensee's ofF-balance shee
transactions and provide an opinion on
whether those transactions could materially
adversely affect the leensee’s ability to pay
Jor decommissioning costs, The accountanl
mustverv that a bood rating. if used to
demonstrate passage of the financial test.
meets the requirements of Section 1ol this
appendix. In connection with the avditing
procedare. the Heensee imust inforne the NRC
within 0 davs of any matters coming to e
auditor’s attention which cause the audbor tu
betieve thid the dat specified in the fivancial

test should be adjusted and that the licensee

no longer passes the test.

(2) After the initial financial test. the-
licensee must repeat passage ol the test and
provide documentation of its continued
eligibility to use the sell-guaraniee to the
Comimission within 90 davs after the close of
each succeeding fiscal vear.

* * * * *

neL = =~ -~

D. The applicant or licensee must provide
to the Commission a written guarantee (a
wrilten commitment by a corporate officer or
officer of the institution} which states that
the licensee will fund and carry out the
required decommissioning aclivities or, upon
issuance of an order by the Commission, the
licensee will fund the standby trust in the
amount of the current cost estimates for
decommissioning. ’

E. (1) If, at any time, the licensee’'s most
recent bond issuance ceases to be rated in
any category of “A” or above by either
Standard and Poor’s or Moody's. the licensee
shall notify the Commission in writing
within 20 days after publication of the
change by the rating service.

(2) If the licensee’s most recent bond
issuance ceases to be raled in any category
ol A - and above by Standard and Poor’s
or in any category of “A3" and above by
Mouody's, the licensee no longer meets the
requirements of Section 1L.A. of this
appendix.

F. (1) A standby trust to protect public
health and safety and the environment must
be established for decommissioning costs
hefore the self-guarantee agreement is
submitted.

(2} The trustee and trust must be
acceptable to the Commission. An acceptable
trustee includes an appropriate Stale or
Federal Government agency or an enlity

avhich has the authority to act as a trustee

and whose trust uperations are regulated and
examined by a Federal or State agency. The
Commission has the right 1o change the
trustee. An acceplable trust will meet the
regulatory criteria established in the part of
these regulalions thal gaverns the issuance of
the license for which the guarantor has
accepled the obligation to pay for
decommissioning costs.

G. The guarantor musl agree that i the
suarantor admits in writing its inability 10
pay its debts generally, or makes a general
assignment for the benefit of creditors, or any
proceeding is instituted by or against the
suarantor seeking (o adjudicate it as bankiupt
or insolvent. or seeking dissolution,
liquidation, winding-up. reorganization.
arrangement. adjustment, protection, relief oy
composition of it or its debts under anv law
relating to bankruptey. insolvency, or
reorganization or reliel of debtors. or seeking
the: entiv ol an ovder for relicf or the
appuintment of a receiver. trustee. custodian,
or other similar official for guarantor vr for
anv substantial part of its praperty. or the
aguarantor takes any action w authorize or
effect anv ol the actions stated in this
paragraph. then the Commission may:

11) Declare that the financial assurance
vuaranteed by the self-guaranter agreement is
immedintely due and pavibile to the standby
trust seb up to protect the public health aned

safetv and the environment. without
diligence. presentment, demand, protest or
any other notice of any kind, all of which are
expressty waived by guarantor: and

(2) Exercise any and all of its other rights
under applicable law.

H. The guarantor must notify the NRC. in
wriling, immediately following the
occurrence of any event listed in paragraph
G of this appendix, and must include a
description of the event, including major
creditors, the amounts involved. and the
actions taken to assure that the amount of
funds guaranteed by the self-guarantee
agreement for decommissioning will be
transferred Lo the standby trust as soon as
possible.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

= 13. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64. 65, 81, 161,
182, 183, 186, 68 Stat. 932. 933, 935, 948,
953, 954, 955. as amended. secs. 11e(2), 83,
84, Pub. L. 95-604, 92 Stat. 3033, as
amended, 3039, sec. 234, 83 Stat. 444, as
amended {42 U.S.C. 2014(e}(2). 2092. 2093,
2094, 2095, 2311, 2113, 2114, 2201. 2232,
2233, 2236, 2282); sec. 274, Pub. L. 86-373,
73 Stal. 688 (42 U.5.C. 2021); sucs. 201, as
amended, 202, 206, 88 Slat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846); ¢
Pub. L. 97-415, 96 Stal. 2067 (42 U.S.C.
20221 sec. 193, 104 Stat. 2835, as amended
l)_\' Pub. L. 104—=134, 110 Stal. 21, 1321-349
{42 U.S.C. 2243) sec. 1704112 Stat, 2750 (44
L.S.C. 3504 note): Energy Policy Act of 2005.
Pub. L 109-59. 119 Stat. 584 (2005).

Section 40.7 also issucd under Pub. L. 95—
GO, sec. 10,92 Stat. 2951 as amended by
Pule. L. 102—486, sec. 2002, 106 Stat. 3123 (42
L1LS.C. 5851). Section 40.31(2) also issued
under sec. 122, 68 Stat. 939 (42 11.5.C. 2152).
Section 40.46 also issued under sec. 184, 68
Stat. 954, as amended (42 U.8.C. 2234).
Section 40.71 also issued under sec. 187, 68
Stal. 955 (42 LLS.C. 2237).

® 14, In §40.36. a new paragraph (c)(5)

is added. paragraph (d}. the introductory
text in paragraph (e). and paragraphs
(e)(1). the introductory text of paragraph
(e)(2) and paragraph (e)(3) are revised,
and a new paragraph (g) is added to read
as follows:

§40.36 Financial assurance and
recordkeeping for decommissioning.

T ’ * * *

(CJ L%

{5) H. in survevs imade under 10 CFR
20.1501(a). residual radioactivity in the
facility and environment. including the
subsurface. is detected at levels thal
waould. il eft uncorrected, prevent the
site from meeting the 10 CFR 20,1402
criteria for unrestricted use. the licensee
must submit & decommissioning
funding plan within one vear of when
the: survev is completed.
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(d)(1) Each decommissioning funding

plan must be submitted for review and
-approval and must contain—

(1) A detailed cost estimate for
decommissioning. in an amount
reflecting: :

(A) The cost of an independent
contractor to perform all
decommissioning activities;

(B) The cost of meeting the 10 CFR
20.1402 criteria for unrestricted use,
provided that, if the applicant or
licensee can demonstrate its ability to
meet the provisions of 10 CFR 20.1403.
the cost estimate may be based on
meeting the 10 CFR 20.1403 criteria;

(C} The volume of onsite subsurface
material containing residual
radioactivity that will require
remediation; and

(D) An adequate contingency factor.

(i1) Identification of and justification
for using the key assumptions contained
in the DCE:

(iii) A description of the method of
assuring funds for decommissioning
from paragraph (e) of this section.
including means for adjusting cost
estimates and associated funding levels
periodically over the life of the facility:

(iv) A certification by the licensee that
tinancial assurance for
decommissioning has been provided in
the amount of the cost estimate lur
decommissioning: and

(v} A signed original. or if permitted.
a copy. ol the financial instrument
obtained to satisfy the requirements of
paragraph (e) of this section (unless a
previously submitted and accepted
financial instrument continues to cover
the cost estimate for decommissioning).

(2) At the time of license renewal and
at intervals not to exceed 3 vears. the
decommissioning funding plan must be
resubmitted with adjustments as
necessary to account for changes in
costs and the extent of contamination. If
the amount of financial assurance will
be adjusted downward. this can not be
done until the updated
decommissioning funding plan is
approved. The decommissioning
funding plan must update the
information submitted with the original
or priorapproved plan. and must
specifically consider the eftect of the
following events on decommissioning
costs:

(i) Spills of radioactive maturial
producing additional residual
radioactivityv in onsite subsurface
material;

(1) Waste inventory increasing above
the amount previousy estimated:

(i1} Waste disposal costs increasing
above the amount previously estimated:

(iv} Facilitey modifications:

(v} Changes in authorized possession
limits;

(v1) Actual remediation costs that
exceed the previous cost estimate;

(vii) Onsite disposal: and

(viii) Use of a settling pond.

(e) The financial instrument must
include the licensee’s name. license
number. and docket number; and the
naime, address. and other contact
information of the issuer, and, if a trust
is used, the trustee. When any of the
foregoing information changes, the
licensee must. within 30 davs. submit
financial instruments reflecting such
changes. The financial instrument
submitted must be a signed original or
signed original duplicate, except where
a copy is specifically permitted.
Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(1) Prepaviment. Prepayment is the
deposit before the start of operation into
an account segregated from licensee
assets and putside the licensee’s
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
must be made into a trust account. and
the trustee and the trust must be
acceptable to the Commission.

(2) A suretv method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surely method mayv be
in the form of a suretv bond. or letter of
credit. A parent company guarantee of
funds for decommissioning costs based
on a lnancial test mav be used if the
guarantee and test are as contained in
Appendix A to this part. For
commercial corporations that issue
bonds. a guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
Appendix C to this part. For commercial
cumpanies that do not issue bonds, a
guarantee of funds by the applicant or
licensee for decommissioning costs may
be used if the guarantee and test are as
contained in Appendix D to this part.
For nonprofit entities. such as colleges.
universities. and nonprofit hospitals, a
suarantee of funds by the applicant or
lHcensee may be used if the guaranies
and test are as contained in’ Appendix
Eto this part. Except for an external
sinking fund. a parent company
euarantee or guarantee by the applicant
or licenser may not be used in
combination with any other financial
methods used 10 satisfy the
requireinents of this section. A
auarantee by the applicant or licenser
mayv oot be used in anv situation where

the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the
following conditions:

(3) An external sinking fund in which

deposits are made at least annually,
coupled with a suretv method,

.insurance, or other guarantee method,

the value of which may decrease by the
amount being accumulated in the
sinking fund. An external sinking fund
is a fund established and maintained by
setting aside funds periodically in an
account segregated from licensee assets
and outside the licensee’s
administrative control in which the total
amount of funds would be sufficient to
pav decommissioning costs at the time
termination of operation is expected. An
external sinking fund must be in the
form of a trust. If the other guarantee
method is used, no surety or insurance
may be combined with the external
sinking fund. The surety, insurance, or
other guarantee provisions must be as
stated in paragraph (e)(2) of this section.
K *

* * * *

(g) In providing financial assurance
under this section. each licensee must
use the financial assurance funds onlv
for decommissioning activities and each
licensee must monitor the balance of
funds held to account for market
variations. The licensee must replenish
the funds. and report such actions to the
NRC. as follows:

(1) If, at the end of a calendar quarter,
the fund balance is below the amount
necessary to cover the cost of
decommissioning. but is not below 75
percent of the cost. the licensee must
increase the balance to cover the cost.
and must do so within 30 days after the
end of the calendar quarter.

(2) I, at anv time, the tund balance
falls below 75 percent of the amount
necessary to cover the cost of
decommissioning. the licensee must
increase the balance to cover the cost,
and must do so within 30 davs of the
OCCurrence.

{3} Within 30 davs of taking the
actions required by paragraph (g)(1) or
(2)(2) of this section. the licensee must
provide a written report of such actions
to the Director. Office of Federal and
Stale Materials and Environmental
Management Programs. and state the
neaw balance of the fund.

B 15, In §40.46. the current paragraph is
designated as paragraph (a) and a new
paragraph (b} is added to read as
follows:
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§40.46 Inalienability of licenses.

* * * * *

(b) An application for transfer of
license must include:

(1) The identity, technical and
financial qualifications of the proposed
transferee: and

(2) Financial assurance for
decommissioning information required
by §40.36 or Appendix A to this part,
as applicable.

m 16. In Appendix A to part 40. Section
1, Criterion 9 is revised to read as
foliows:

Appendix A to Part 40—Criteria
Relating to the Operation of Uranium
Mills and the Disposition of Tailings or
Wastes Produced by the Extraction or
Concentration of Source Material From
Ores Processed Primarily for Their
Source Material Content

* * * * *

n» =+ =

Criterion 9—(a) Financial surely
arrangements must be established by cach
mill operator before the commencement of
operations to assure that sufficient funds will
be available to carry out the deconlamination
and decommissioning of the mill and site
and for the reclamation of any tailings or
wasle dispaosal arcas. The amount of funds to
be ensured by such surety arrangements must
be based on Commission-approved cost
estimates in a Commission-approved plan. or
a proposed revision to the plan submitted to
the Commission lur approval, if the propused
revision contains a higher cost estimate. for:

{1) Decontamination and decommissioning
of mill buildings and the milling site to levels
which allow unrestricted use of these arcas
upon decommissioning, and

{(2) The reclamation of tailings and/or
waste areas in accordance with technical
criteria delineated in Section' | of this
appendix.

{(b) Each cosl estimate must conlain—

(1) A detailed cost estimate for
decontamination, decommissioning. and
reclamation. in an amount reflecting:

(i) The cost of an independent contractor
to perform the decontamination,
decommissioning and reclamation activities;
and

(ii) An adequate contingency factor;

(2) An estimate of the amount of
radioactive contamination in onsite
subsurface material:

(3) Identification of and justification for
using the Kev assnmptions contained in the
DCE: aud

(4) A description of the methad of assuring
funds for decontamination.
decommissioning. and reclamation.

{e) The licenses shall submit this plan in
conjunction with an envirenmental report
that addresses the expected environmemal
impacts of the milling operation.
decompussioning and tailings reclamation.
and evatuates alternatives for mitigating
these impacts. The plannust include a
stgned original of the Tinancial instrument
abtaimed Lo satisiv the snrety arrangement

requirements of this criterion (unless a
previously submitted and approved financial
inslrument continues o cover the cost
estimate for decummissioning). The surety
arrangement must also cover the cost
estimate and the paviment of the charge for
long-term surveillance and control required
by Criterion 10 of this section.

(d} To avoid unnecessary duplication and
expense, the Commission may accepl
financial surelies ihat have been consolidated
with financial or surety arrangements
established to meel requirements of other
Federal or state agencies and/or local
governing bodies for decommissioning,
decontamination, reclamation, and long-term
sile surveillance and control. provided such
arrangements are considered adequate to
satisfy these requirements and that the
portion of the surety which covers the
decommissioning and reclamation of the
mill, mill tailings site and associated areas,
and the long-term funding charge is clearly
identified and commitled for use in
accomplishing these activities.

{e) The licensee’s surety mechanism will
be reviewed annually by the Commission o
assure, that sulficient funds would be
available for completion of the-reclamation
plan il the work had to be performed by an
independent contractor.

() The amount ol surety liability should be
adjusled 1o recognize any increases or
decreases resulling fronm:

{1) Inflation.

{2) Changes in engineering plans;

(3) Activities performed;

(4) Spills. feakage or migration ol
radivactive material producing additional
contamination in onsite subsurface material
that must be remediated 10 mect applicable
remediation criteria:

{5} Wasle inventory increasing above the
amount previously estimated:

() Waste disposal costs increasing above:
the amount previously estimaled:

{7) Facility modifications:

{8} Changes in authorized possession
limits:

(9) Actual remediation costs that excecd
the previous cost estimate:

{10) Onsite disposal; and

{11) Any uther conditions affecting costs.

{2} Regardless of whether reclamation is
phased through the life of the operation or
takes place at the end of operations. an
appropriate portion ol surety liability must
be retained until final compliance with the
rectamation plan is determined.

(th) The appropriate portion of surety
lability retained until final compliance with
the reclamation plan is determined will be at
least sufficient at all times o cover the costs
of decommissioning and reclamation of the
areas that are expected to be disturbed before
the neat icense renewal, The term of thee
surcty mechanism must be open ended.

amless ot can be demonstrated that another

arrangement would provide an equivalent
level ol asswrance, This assurance would bu
provided with a surety instriment which is
written for a specitied te feg 5 vears) and
which must b antomaticallv renewed unless
the surery notities the hencficiary (the
Commission or the Stale reautatory agency]
and e princpal {the licensee) with

reasonable time (e.g.. Y0 davs) before the
renewal dale of their intention not to renew.
In such a situation the surety requirement
still exists and the licensee would be
required to submil an acceptable replacement
surety within a brief time to allow al least 60
days for the regulatory agency to collect.

(i) Proof of forfeiture must not be necessary
to collect the surety. In the event that the
licensee can not provide an acceptable
replacement surety within the required time.
the surely shall be automatically collected
before its expiration. The surety instrument
must provide for collection of the full face
amount immediately on demand without
reduction for any reason, except for trustee
fees and expenses provided for in a trust
agreement, and that the surety will not refuse
to make full payment. The conditions
described previously would have to be
clearly stated on any surety instrument
which is not open-ended, and must be agreed
to by all parties. Financial surety
arrangements generally acceptable to the
Commission arc:

(1) Trust funds;

[2) Surety bonds:

(3} Irrevocable letters of credit; and

(4) Combinations of the linancial suretv
arrangements or other types ol arrangements
as may be approved by the Commission. II'a
trust is nol used. then a standby trust must
be set up to receive funds in the event the
Commission or Stale regulatory agency
exercises its right to colect the surety. The
surety arrangemaent and the surety or trustec.
as applicable. must be acceptable to the
Commission. Sclf insurance. vr any
arrangement which essentially constitutes
self insurimee {eos o contract with a State or
Foderal agency). will not satisiv the surety
requirement because this provides no
additional assurance other than that which
already exists through license requirements.

* S + * il

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES.

® 17. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102,703,104, 105, 161,
182, 183, 186, 189, 68 Stat Y36, 937, 938.
948, 953. 954, 955, 956. as amended. sec.
234, B3 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2234, 2282); sees. 201, as amendoed.
L2006, 88 Stat. 1242, as amended. 1244,
1246 (42 ULS.C. 5841, 5842, G846): sec. 1704,
112 Stal. 2750 (44 ULS.C 3504 note): Energy
Policy Act of 2005, Pub. L. 109-58. 1149 Stat.
194 {2005). Section 50.7 also issued under
Pub. L 95-601. sec. 10,92 Stal. 2951 as
awmended by Pub, L 102-486. Sec. 2002,
Sl 3120 (42 U.S.CO5841) Section 5010
alse issued unde s 107,185, 68 Stat. 955,
as amended (42 US.Co2131. 2235) see 102,
Pali. L. 91=140. 83 Stat 853 (42 LS. 4s32).
Sections 5013 H50.54(dd aned 50,107 also
issued nnder seco TUB. 88 S1a1. 9349 as
amoended {42 1180 2138)

165

Stclions 50,24 50,455 wd 5056 also
pssued tnder seco 18568 S0 955 (42 Lha
Z2ASE Sechons 50 330 500000 and Appendig
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Q also issued under sec. 102, Pub. L. 91-100.
83 Stat. 853 {42 U.5.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Sections 50.58, 50.91,
and 50.92 also issued under Pub. L. 97-415,
96 Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stal. 939 (42
U.S.C. 2152}. Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

® 18. In §50.75. the introductory text of
paragraph (e)(1)(iit)(A). and paragraphs
(D(1) and (f)(2) are revised to read as
follows:

§50.75 Reporting and recordkeeping for
decommissioning planning.
* * * * *

(e] * * *

(]) * x %

(iii) * * >

(A) These methods guarantee that
decommissioning costs will be paid. A
surety method may be in the form of a
surety bond, or letter of credit. Any
surety method or insurance used to
provide financial assurance for
decommissioning must contain the
following conditions:

3 * * * *

(f}(1} Each power reactor licensee
shall report, on a calendar-vear basis. to
the NRC by March 31. 1999, and at least
once everv 2 vears thereafter on the
status of its decommissioning funding
for each reactor or part of a reactor that
itowns. However. each holder of a
combined license under part 52 of this
chapter need not begin reporting until
the date that the Conunission has made
the finding under §52.103(g) of this
chapter. The information in this report
must include. at a mintmum. the
amount of decommissioning funds
estimated to be required pursuant to 10
CFR 50.75(b) and (c): the amount of
decommissioning funds accumulated to
the end. of the calendar vear preceding
the date of the report: a schedule of the
annual amounts remaining to be
collected: the assumptions used
regarding rates of escalation in
decommissioning costs. rates of
earnings on decommissioning funds.
and rates of other factors used in
funding projections: anv contracts upon
which the licensee is refving pursuam
o paragraph (e}{1){v] of this section: any
modifications occurring lo a licensee's
current method of providing financial
assurance since the last submitied
report; and any material changes to trust
agreements. If any of the preceding
items is not applicable, the licensec
should so state in its report. Any
licensee fora plant that is within 5 vears
of the projected end of its operation. or

where conditions have changed such
that it will close within 5 vears (before
the end of its licensed life). or that has
already closed (before the end of its
licensed life), or that is involved in a
merger or an acquisition shall submit
this report annually.

(2) Each power reactor licensee shall
report, on a calendar-year basis. to the
NRC by March 31, 1999, and at least
once every 2 vears thereafter on the
status of its decommissioning funding
for each reactor or part of a reactor that
it owns. The information in this report
must include, at a minimum, the -
amount of decommissioning funds
estimated to be required pursuant to 10
CFR 50.75(b) and (c); the amount of
decommissioning funds accumulated to
the end of the calendar year preceding
the date of the report; a schedule of the
annual amounts remaining to be
collected; the assumptions used
regarding rates of escalation in
decommissioning costs, rates of
earnings on decommissioning funds,
and rates of other factors used in
funding projections; any contracts upon
which the licensee is relving pursuant
to paragraph (e)(1)(v) of this section; any
modifications occurring to a licensee's
current method of providing financial
assurance since the last submitted
report: and any material changes to trusi
agreements. I any of the preceding
items is not applicabie. the licensee
should so state in its report. Any
licensee tor a plant that is within 5 vears
of the projected end of its operation. or
where conditions have changed such
that it will close within 5 vears (hefore
the end of its licensed life), or that has
alreadyv closed (before the end of its
licensed life), or that is involved ina
merger or an acquisition shall submit
this report annuallv.

- * % * *

| 19. 10 §50.82, paragraph (a)(4)(i) is
revised, and paragraphs (a)(8){v),
(a)(8)(vi). and (a)(8}{vii} are added to
read as follows:

§50.82 Termination of license.

* . . . X

@: *

(4)(1) Within 2 vears following
permanent cessation ol operations. the
lcensee shall subimit a post-shatdown
decommissioning activities report
(PSDAR]) to the NRC. and a copy to the
affected State(s). The PSDAR must
contain a deseription of the planned
deconmmissioning activities along with a
schedule for their accomplishment. a
discussion that provides the reasons for
concluding that the environmental
impacts associated with site-specihe
decommmissioning activities will be

bounded by appropriate previously
issued environmental impact
statements. and a site-specific DCE,
including the projected cost of
managing irradiated fuel.

* * * & *

[8) * * %

(v) After submitting its site-specific
DCE required by paragraph (a){4)(i) of
this section. and until the licensee has
completed its final radiation survey and
demonstrated that residual radioactivity
has been reduced to a level that permits
termination of its license, the licensee
must annually submit to the NRC, by
March 31, a financial assurance status
report. The report must include the
following information. current through
the end of the previous calendar year:

(A) The amount spent on
decommissioning, both cumulative and

‘over the previous calendar year, the

remaining balance of any
decommissioning funds, and the
amount provided by other financial
assurance methods being relied upon;

(B) An estimate of the costs to
complete decommissioning, reflecting
any difference between actual and
estimated costs for work performed
during the year. and the
decommissioning criteria upon which
the estimate is based;

"~ {C) Any modifications occurring to a
licensee's current method of providing
financial assurance since the last
submitted report; and

(D) Any material changes to trust
agreements or financial assurance
contracts.

(vi) If the sum of the balance of any
remaining decommissioning funds. plus
earnings on such funds calculated at not
greater than a 2 percent real rate of
return, together with the amount
provided by other financial assurance
methods being relied upon, does not
cover the estimated cost to complete the
decommissioning. the financial
assurance slatus report must include
additional financial assurance to cover
the estimated cost of completion.

{vii) After submitting its site-specific
DCE required by paragraph (a)}{4](i) of
this section, the licensee must annually
submit to the NRC. by March 31. a
report on the status of its funding for
managing irradiated fuel. The report
must include the following information.
current through the end of the previous
calendar vear:

(A) The amonnt of tunds accummulated
to cover the cost of managing the
irradiated fuel;

(B) The projected cost of managing
trradiated fuel until title to the fuel and
possession of the fuel is transterred to
the Secretary of Energy: and
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{C) If the funds accumulated do not
cover the projected cost. a plan to obtain
additional funds to cover the cost.

* * * * *

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

® 20. The authority citation for Part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930. 948. 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282, 22971);
secs. 201, as amended, 202, 204, 206. 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846). Sec. 193, 104
Stat. 2835, as amended by Pub. L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243);
sec. 1704, 112 Stat. 2750 (44 U.S.C. 3504
note).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161) Section
70.7 is also issued under Pub. L. 95-601, sec.
10, 82 Stat. 2951 as amended by Pub. L. 102-
486, sec. 2902, 106 Stat. 3123 (42 U.S.C.
585]) Section 70.21(g) also issued under sec.

122, 68 Stat. 939 (42 U.S.C. 2152}. Section
70.31 also issued under sec. 57d, Puby. L. 93-
377,88 Stat. 475 (42 U.S.C. 2077). Sections
70.36 and 70.44 also issued under sec.
68 Stat, 954, as amended (42 U.5.C
Scction 70,81 also issued under seus.
187. 68 Stat. 955 (42 U.S.C. 2236, 2237).
Section 70.82 also issued under sec. 108, H8
Stat. 939, as smended (42 U.S.C. 2138).
® 21.1n§70.25.a new paragraph (c){5)
is added, paragraph (e}, the introductory
text in paragraph (f). and paragraph
(0{1). the introductory text of paragraph
(£)(2) and paragraph (f}(3) are revised.
and a new paragraph (h) is added to
read as follows:

IH()

§70.25 Financial assurance and
recordkeeping for decommissioning.
* * * * >

(C] E

(5) If, in surveys made under 10 CFR
20.1501(a), residual radioactivity in the
facility and environment, including the
subsurface. is detected at levels that
would, if left uncorrected, prevent the
site from meeting the 10 CFR 20.1402
criteria for unrestricted use. the licensee
must submit a decommissioning
funding plan within one vear of when
the survev is completed.

‘ & * - *

{e)(1) Each decommissioning funding
plan must be submitted for review and
approval and must contain—

(i) A detailed cost estimate for
decommissioning. in an amouant
reflecting: .

{A) The cost of an independent
contractor to perform all
decomimissioning activities;

[} The cost of meeting the 10 CFR
20,1402 criteria [or unrestricted use,

provided that. if the applicant or
licensee can demonstrate its ability to
meet the provisions of 10 CFR 20.1403,
the cost estimate may be based on
meeting the 10 CFR 20.1403 criteria;

(C) The volume of onsite subsurface
material containing residual
radioactivity that will require
remediation; and

(D) An adequate contingency factor.

(i) Identification of and justification
for using the key assumptions contained
in the DCE:

(iii) A description of the method of
assuring funds for decommissioning
from paragraph (f) of this section,
including means for adjusting cost
estimates and associated funding levels
periodically over the life of the facility:

(iv) A certification by the licensee that
financial assurance for _
decommissioning has been provided in
the amount of the cost estimate for
decommissioning; and

(v) A signed original, or, if pelmmed
a copy. of the fmanual instrument
obtained to satisfy the requirements of
paragraph (f) of this section (unless a
previously submitted and accepted
financial instrument continues to cover
the cost estimate for decommissioning).

(2) At the time of license renewal and
at intervals not to exceed 3 vears, the
decommissioning funding plan must be
resubmitted with adjustiments as
necessary to account for changes in
costs and the extent of contamination. If
the amount of financial assurance will
be adjusted downward, this can not be
done until the updated
decommissioning funding plan is
approved. The decommissioning
funding plan must update the
information submitted with the original
or prior approved plan, and must
specifically consider the etfect of the
following events on decommissioning
costs:

(1) Spills of radivactive material
producing additional residual
radioactivity in onsite subsurface
material:

(i1} Waste inventory increasing above
the amount previously estimated:

(iii) Waste disposal costs increasing
above the amount previously estimated:

(iv) Facility modifications:

(v) Changes in authorized possession
limits;

(vi) Actual remediation costs that
exceed the previous cost estimale:

[vii) Onsite disposal: aned

(viti) Use of aosetthing pond,

(f} The finamaal instrument muost
include the lcensee's nanme, license
number. and docket nuinber: and the
name. address. and other contact
information of the issuer. and, it a trust
is used. the trustee. Whim anv of the

foregoing information changes, the
licensee must. within 30 days, submit
financial instruments reflecting such
changes. Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(1) Prepavment. Prepavment is the
deposit before the start of operation into
an account segregated from licensee
assets and outside the licensee’s
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
must be made into a trust account, and
the trustee and the trust must be
acceptable to the Commission.

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid. A surety method may be
in the form of a surety bond, or letter of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test may be used if the
guarantee and test are as contained in
Appendix A to this part. For
commercial corporations that issue
bonds, a guarantee of funds by the
applicant or licensee for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained in
Appendix Co this part. For commercial
companies that do not issue bonds. a
guarantee of funds by the applicant or
licensee for decommissioning costs may
be used if the guarantee and test are as
contained in Appendix D to this part.
For nonprofit entities. such as colleges.
universities. and nonprofit hospitals. a
cuarantee of funds by the applicant or
licensee may be used if the guarantee
and test are as contained in Appendix
E to this part. Except for an external
sinking fund. a parent company
guarantee or a guarantee by the
applicant or licensee mav not be used in
combination with any other financial
methods used to satisfv the
requirements of this section. A
guarantee by the applicant or licensee
may not-be used in anv situation where
the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the
foltowing conditions:

(2) An external sinking funed in which
deposits are made af least annoalfv,
coupled with a suretyv method,
insurance. or other guarantee method.
the value af whict moc ddecrease by the
amount being accurnulated in the
sinking fund. An external sinking fund
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is a tund established and maintained by
setting aside funds periodically in an
account segregated from licensee assets
and outside the licensee’s
administrative control in which the total
amount of funds would be sufficient to
pav decommissioning costs at the time
termination of operation is expected. An
external sinking fund must be in the
form of a trust. If the other guarantee
method is used. no suretv or insurance
may be combined with the external
sinking fund. The surety. insurance. or
other guarantee provisions must be as
stated in paragraph (f)(2) of this section.

* * * * *

(h} In providing financial assurance
under this section, each licensee must
use the financial assurance funds only
for decommissioning activities and each
licensee must monitor the balance of
funds held 10 account for market
variations. The licensee must replenish
the funds. and report such actions to the
NRC. as follows:

(1) If. at the end ol a calendar quarter.
the fund balance is below the amount
necessary to cover the cost of
decommissioning. but is not below 75
percent of the cost. the licensee must
increase the balance to cover the cost,
and must do so within 30 davs atter the
end of the calendar quarter.

(2) . atany time. the fund balance
falls below 75 percent of the amount
necessary to cover the cost of
decommissioning. the licensee must
increase the balance to cover the cost.
and must do so within 30 davs ot the
oceurrence

(3) Within 30 davs of taking the
actions required by paragraph (h)(1) or
(h)(2) of this section. the licensee must
provide a written report of such actions
ta the Director. Office of Federal and
State Materials and Environmental
Management Programs. and state the
new balance of the fund.

® 22, In §70.36. the current paragraph is
(l@su'nd(ml as paragraph (a) and a new
Immr’lr)ph (b) is added to read as
fallows:

§70.36 Inalienability of licenses.

- % : +

{b) An application lor transter o
Hcense muast include.

(1) The identitv technical and
Financial qualifications of the propo
transferee: and

sexl

{2) Frivancial assurinoee o
decommissioning information required
by § 7025,

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 23. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53. 57, 62, 63. 65, 69,
81. 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930. 932. 933. 934, 935, 948. 953, 954,
955, as amended; sec. 234, 83 Stat. 344, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Slat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended; 202, 206,
88 Slat. 1242, as amended; 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95~601, sec.
10. 92 Stat. 2951, as amended by Pub. L. 102—
480, sec. 7902, 106 Stal. 3123 (42 U.S.C.
5851): sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97425, 96 Stat, 2229, 2230.
2232, 2241 sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704.112 Stat. 2750 (44 U.5.C. 3504 nale);
Energy Policy Act of 2005. Pub. L. 109-58.
114 Stat. 549 (2005).

Section 72.34(n) also issued under sees.
142(b) and 148(ch. {d). Pub. L. 100-203. 101
Stat. 1330-232,1330-236 (42 L1.5.C.
10162(h), 10168(c). (). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (32 U.S.C
2239) sec. 134, Pub. L 97425, 96 Stat. 2230
{42 UL.S.C10154). Section 72.96{d) alsu
issued under . 145(g), Pub. L. 100-203.
101 Srat. 1330235 (42 U.S.C. 'IU'I(')S('C’,)],
Subpart ) also issued under sees. 2(2), 2(15).
2019), 1170a). 141{h). Pub. L. 97-425. 96 Stat.
2202, 2203, 2204, 2222, 2224 (42 U.S.C.
10101, 10137(a). 10161{h)). Subparts Kand L
are also issued under sec. 133,98 Stat. 2230
(42 U.S.C. 101537 and sec. 218(a). 96 Stat.
2252 (42 ULS.Co10198).

w24, In §72.13, paragraph (c) is revised
to read as follows:

§72.13 Applicability.

{c) The following sections apply to
activities associated with a general
license: 72.1: 72.2(a)(1). (b}. (). and (e):
72.3 through 72.6(c)1): 72.7 through
72, 1';{3) and (c): 72.30(b). {c). (d), (e} and
(): 72.32(c) and (d}): 72.4a(b) and (f):
11.48: 72.50(a): 72.52(a). (b}, (d). and (e):
72.60: 72.62: 72.72 through 72.80(f):
72.82 through 72.86: 72.104: 72.106:
720122, 72,124 72.126; 72,140 through
76:72.190: 72.194: 72.210 through
2 and 72.240(a).

N . .

B 25, In § 72.30. paragraph (b) is reviser.
paragraph (c) is rr_e(lesignah_:rl as
paragraph {e) and the introductory text
of the newly redesignated pdmumpll (e).
Immﬂlcl[xl]s( e)1). the introductory text

of paragraph (e)(2) and paragraph (e)(3)
are revised. paragraph (e)(5) is revised.
paragraph (d) is redeﬁlgnated as
paragraph (f}) and the newly
redesignated paragraphs (11(3)(ii) and
(0(4] are revised, and new paragraphs

}, (d), and (g) are added to read as
fO“O\\'b.

§72.30 Financial assurance and
recordkeeping for decommissioning.
* * * * *

(b) Each holder of, or applicant for, a
license under this part must submit for
NRC review and approval a
decommissioning funding plan that
must contain:

(1) Information on how reasonable
assurance will be provided that funds
will be available to decommission the
ISFSI or MRS.

(2) A detailed cost estimate for
decommissioning, in an amount
reflecting:

(i) The cost of an independent
contractor to perform all
decommissioning activities:

(ii) An adequate contingency factor;
and

(iii) The cost of meeting the § 20.1402
of this chapter criteria for unrestricted
use. provided that, if the applicant or
licensee can demonstrate its ability to
meet the provisions of § 20.1403 of this
chapter. the cost estimate may be based
on meeting the § 20.1403 criteria.

(3) Identification of and justification
for using the kev assumptions contamed
in the DCE.

(4) A description of the method of
assuring funds for decommissioning
from paragraph (e) of this section,
including means for adjusting cost
estimates and associated funding levels
periodically over the life of the facility.

(5) The volume of onsite subsurface
material containing residual
radioactivity that will require
remediation to meet the criteria for
license termination.

(8) A certification that financial
assurance for decommissioning has
heen provided in the amount of the cost
estimate for decommissioning.

{c) At the time of license renewal and
al intervals not to exceed 3 vears. the
decommissioning funding plan must be
resubmitted with adjustments as
necessary to accounlt for changes in
costs and the extent of contamination. If
the amount of financial assurance will
be adjusted downward, this can not be
done until the updated
decommissioning funding plan is
approved. The deconmissioning
funding plan must update the
information submitted with the: original
uir pl'i()l' OPPI'O\’('H'I P]Hl'l '(Hl('[ must
specificallv consider the effect of the
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following events on decommissioning
costs:

(1) Spills of radioactive material
producing additional residual
radioactivity in onsite subsurface
material.

(2) Facility modifications.

(3) Changes in authorized possession
limits.

(4) Actual remediation costs that
exceed the previous cost estimate.

{d) If, in surveys made under 10 CFR
20.1501(a), residual radioactivity in
soils or groundwater is detected at
leveis that would require such
radioactivity to be reduced to a level
permitting release of the property for
unrestricted use under the
decommissioning requirements in part
20 of this chapter, the licensee must
submit a new or revised
decommissioning funding plan within
one vear of when the survey is
completed.

(e} The financial instrument must
include the licensee’'s name. license
number. and docket number; and the
name. address, and other contact
information of the issuer, and, if a trust
is used. the trustee. When anv of the
furegoing information changes. the
licensee must, within 30 davs, submit
financial instruments reflecting such
changes. Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(1) Prepavment. Prepavment is the
deposit before the start of operation into
an account segregated from licensee
assets and outside the licensee's
administrative control of cash or liquid
assels such that the amount of funds
would be sufficient to pav
deconnmissioning costs. Prepayment
must be made into a trust account. and
the trustee and the trust must he
acceptable 1o the Commission.

(2) A suretv method. insurance, or
other guarantee method. These methods
guarantee that deconunissioning costs
will be paid. A suretv method may be
in the form of a surety bond. or letter of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test mav be used if the
suarantee and test are as contained in
Appendix A to part 30 of this chapter.
For commeraial corporations that issne
bonds. o guarantee of funds by the
applicant or licensee for
decommissioning costs based ona
financial test mav be used if the
uiarantee and lest are as contained in
Appendis Cto part 30 of this chapter,
For commercial companies that do not
issue boneds. o guarantee of lunds by the
applicant or licensee for
decommissioning costs may be used if
the: cuarantec and test are as contained

in Appendix D to part 30 of this chapter.
Except for an external sinking fund. a
parent company guarantee or a
guarantee by the applicant or licensee
may not be used in combination with
other financial methods to satisfy the
requirements of this section. A
guarantee by the applicant or licensee
mayv not be used in any situation where
the applicant or licensee has a parent
company holding majority control of the
voting stock of the company. Any surety
method or insurance used to provide
financial assurance for
decommissioning must contain the

following conditions:
* * * * *

(3) An external sinking fund in which
deposits are made at least annually,
coupled with a surety method,
insurance, or other guarantee method,
the value of which may decrease by the
amount being accumulated in the
sinking fund. An external sinking fund
is a fund established and maintained hy
setting aside funds periodically in an
account segregated from licensee assets
and outside the licensee’s
administrative control in which the total
amount of funds would be sufficient to
pav decommissioning costs at the time
termination of operation is expected. An
external sinking fund must be in the
form of a trust. If the other guarantee
method is usecl. no surety or insurance
may be combined with the external
sinking fund. The surety. insurance. or
other guarantee provisions must be as
stated in paragraph (e)(2) of this section.

* + * * s

{5) In the case of licensees who are
issued a power reactor license under
part 50 of this chapter or ISFS1 licensees
who are an electric utility. as defined in
part 50 of this chapter. with a specific
license issued under this part, the
methods of 10 CFR 50.75(b). {e). and (h).
as applicable. In the event that funds
remaining to be placed into the
licensee’s ISFSI decommissioning
external sinking fund are no longer
approverd for recoverv in rates by a
compelent rate making authority, the
licensee must make changes to provide
financial assurance using one or more of
the methods stated in paragraphs (1)
through (4] of this section.

TR

B

(i1} Al areas outside of restricted
areas that require documentation under
§72.3000(1).

[4) Records of the cost estimate
performed for the decommissioning
funding plan and records of the funding
method used for assuring funds are
available for decommissioning,

{g) In providing financial assurance
under this section. each licensee must
use the financial assurance fund_s_onl_v
for decommissioning activities and each
licensee must monitor the balance of
funds held to account for market
variations. The licensee must replenish
the funds, and report such actions to the
NRC, as follows:

(1) If, at the end of a calendar year, the
fund balance is below the amount
necessary to cover the cost of
decommissioning, but is not below 75
percent of the cost, the licensee must
increase the balance to cover the cost,
and must do so within 30 days after the
end of the calendar year.

(2) If, at any time, the fund balance
falls below 75 percent of the amount
necessary to cover the cost of
decommissioning. the licensee must
increase the balance to cover the cost,
and must do so within 30 davs of the
occurrence.

(3) Within 30 davs of taking the
actions required by paragraph (g)(1) or
(g)(2) of this section. the licensee must
provide a written report of such actions
to the Director, Office of Federal and
State Materials and Environmental
Management Programs, and state the
new balance of the fund. :

W 26. In § 72.50, paragraph (b)(3) is
added to read as follows:

§72.50 Transfer of license.

> A *> * *

“))* *

(3) The application shall describe the
financial assurance that will be
provided for the decommissioning of
the facility under § 72.30.

* * - * *

W 27.in§ 72.80, paragraphs (e} and (f}
are revised to read as follows:

§72.80 Other records and reporis.

* » * * *

(e) Belore license termination, the
licensee shall furward records required
by §20.2103(b)(4), of this chapter. and
§72.30(f) to the appropriate NRC
Regional Office.

() U Hicensed activities are transferrod
or assigned in accordance with
§72.44(b}(1). the licensee shall transter
the records required by § 20.2103(h)(4}.
of this chapter. and § 72.30(f) to the new
Heensee and the new licensee will be
responsibile for maintaining these
records until the license is terminated.

. . + i *

Dated ot Rockyilles Marviand . this 2ndaday
af fune 2011,
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