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Iwaﬁllymidaodﬂmmrdsedh“.Mdmﬁ'smn—cmchmmemmememo
titied, "Update on the Yucca Mountain Program.” Prior to, and immediately after he filed the
non-cawnmca.Mr.Mohseniandldqusdhisconwnsvﬁmﬂwenam. Since Mr.
Mdneﬂﬂedhismn—cmeumnce.hmenmndwnhsbeenreﬁsedbmﬁednewmsoum
information and recent discussion with the ASLBP regarding closure of the Las Vegas Hearing
Fadmy(LWF)mdﬂleassodatadmwuauaSubsequeMbﬁsbstmﬂsim.m. Mohseni
wasgwenmeopporuﬁtytomisahhnm-cmammabmdmﬂwrwbodmam He chose

Mr. Mohseni believes there are at least two policy issues embedded in the memorandum:
1. Application of Nuciear Waste Funds for orderly closure instead of supporting hearing
and licensing activities, including issuance of the remalining SER volumes. .
2. Use of fee-based resources to close the Las Vegas Heering Facility and its associated
infrastructure (such as LSN).

mmdummumiswmmmwmdmvm
MwnﬁanmmﬂMsmwmmmugenmquimdmmmm
preparation and licensing review activities. The memo was not intended fo raise policy issues
orbplesﬂntmpmluslybmdhumadandresdvedatﬂmemmnissionlml.

The application of Nuclear Waste Funds (NWF) for orderly closure instead of completing and
MMWMSERWMMWIWWHNMM. 1 am not aware
ofanymwmnntbnﬂatmldmmmnaapolcymmrthnmomndm For
example, in a October 6, 2010, memorandum to Chairman Jaczko and Commissioners Svinicki,
lhqmod,aMAposmldds(OOMWCO-WOOZ).CmmissWOsbndorﬂwmatmedFY
2011 Wmm%aWpdbymwmlbdbvammm
Commission’s attention, and which requires that the Commission give direction to the staff to
avoid confusion on the Commission's intent for operation under the Continuing Resolution.” He
mantoprowsemat"...StaﬂeotIHmebfolowﬂwaWsdledmeforﬂ\eSER
mmhmﬂnmssRVmwdm.'mbmmmuenﬂydosedby
Annetie Vietti-Cook’s October 14, 2010, memorandum to Commissioner Ostendorff that stated,
*A maljority of the Commission declined to participate on this matter. In the absence of a
quorum, your proposal is not approved.”

Use of funds to support continued review of the Yucca Mountain application was the topic of
several Congressional letters. In an October 27, 2010, lefter to the Honorable Jim
Sensenbrenner (ML.102980673) Chairman Jaczko responded to Congressman
Sensenbrenner's concems about reports regarding the NRC's review of DOE’s Yucca Mountain
spplication. The response to Question 1 (quoted beiow) also indicates that the Commission
already considered Mr. Mohseni's first issue. :

'QuosﬁonLOnwhatlegalaumorityareyougromdlngywdedsbnm
terminate review of the license application based on a budget request, rather
than existing law?




o] Answer - Neither the text of the Fiscal Yaar (FY) 2010 Energy and Water
Development and Related Agencies Appropriations Act and its underlying
committee reports, nor the Fiscal Year 2011 Continuing Resolution provide the
Commission with express direction on how it is to expend its appropriations from
the Nuciear Waste Fund for Yucca Mountain activities. In the absence of an
express direction, the approach the NRC Is following is consistent with the terms
of the Continuing Resolution, the Commission's Fiscal Year 2011 budget
request, the general principles of appropriations law, and past U.S. Nuclear
Regulatory Commission (NRC) practice. The Commission declined to revisit this
decision in voting eariier this month.”

{ am mindful that there are Emited resources available fo compiete orderly closure activities
during FY2011 while the NRC hearing activitias and Federal court litigation is ongoing. As of
December 28, 2010, 1.8 FTE has been expanded by the ASLBP and OGC to support the
ongoing ASLBP hearing and litigation in the U.S. Court of Appeals for the District of Columbia.
(As a reference point, NMSS has expended 9.0 FTE.) Expenditure of FY2011 HLW funds, in

" this manner, has been supported by OEDO, OGC, ASLBP, and CFO, and has not been viewed
to be a matter of policy although these offices and | recognize that use of the funds to support
NRC hearings shouki be closely monitored becauss they could consume NWF resources that
are currently needed for orderly closure in FY 2011. In addition, because there are no HLW.
funds in FY 2012, depletion of NWF money wouki bring the administrative hearing process to a
halt in FY 2011,

In response to Mr. Mohseni’s second concem that the memorandum containe an embedded
policy issue regarding use of fee-based resources to close the Las Vegas Hearing Facility and
its associated infrastructure, the memorandum has been revised fo reflect several recent
discussions with CFO, ASLBP, NMSS, and OGC. Originally, the memorandum stated that the
Atomic Safety and Licensing Board “Panel plans to maintain the adjudicatory infrastructure for
the repository licensing proceeding, including the LSN, the LVHF, and the LVHF component of
the Digital Data Management System (DDMS), until the Panel receives direction from the
Commission to implement the closure of that infrastructure.” The memorandum previously
notes that “since no Nuclear Waste Fund (NWF) resources are available in FY 2012, starting on
October 1, 2011, fee-based funds will be needed to support the LVHF and its infrastructure.”
The revised memorandum no longer raises the issue of using fes based funds to close the Las
Vegas Hearing Facility or other YM heering infrastructure. This change was made to clearly
inform the Commission that orderly closure would be accomplished this fiscal year with
avallable NWF money. Therefore, Mr. Mohseni’s second issue is no longer raised by the
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