
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

)
In the Matter of ) Rulemaking Docket No.___

)
Florida Power & Light Company  ) AND

)
Turkey Point Units 6 and 7 ) Docket Nos. 52-040 and 52-041
Combined License )

)

JOINT INTERVENORS’ MOTION FOR LEAVE TO REPLY TO FLORIDA 
POWER & LIGHT COMPANY’S RESPONSE OPPOSING REQUEST FOR 

STAY OF LICENSING PROCEEDINGS PENDING RESOLUTION OF 
RULEMAKING PETITION

Pursuant to 10 C.F.R. § 2.323(c), Joint Intervenors, Mark Oncavage, Dan Kipnis, 

Southern Alliance for Clean Energy, and National Parks Conservation Association 

(collectively, “Joint Intervenors”), seek leave to reply to two particularly significant 

questions raised by Florida Power & Light Company (“FPL”) in response to Joint 

Intervenors’ August 11, 2011 Rulemaking Petition to Rescind Prohibition Against 

Consideration of Environmental Impacts of Severe Reactor and Spent Fuel Pool 

Accidents and Request to Suspend Licensing Decision (the “Rulemaking Petition”): (a) 

the scope of Joint Intervenors’ request for a stay of the Turkey Point combined licensing 

(“COL”) proceeding, and (b) the relevance to this proceeding of the U.S. Nuclear 

Regulatory Commission’s (“NRC”) regulations excusing license applicants and the NRC 

from addressing the environmental impacts of spent fuel storage during the reactor 

license term, i.e., 10 C.F.R. Part 51 Appendix B and 10 C.F.R. §§ 51.45, 51.53, and 

51.95. See Florida Power & Light Company’s Response Opposing Request for Stay of 
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Licensing Proceedings Pending Resolution of Rulemaking Petition at 1 n.1 and 8-10

(August 20, 2011) (the “FPL Response”).  While Joint Intervenors do not concede the 

validity of any of FPL’s other arguments, they believe the circumstances relating to these 

two issues are “compelling” and therefore warrant a reply under 10 C.F.R. § 2.323(c).1

First, in response to footnote 1 of the FPL Response, Joint Intervenors wish to 

clarify that they seek to suspend only the ultimate licensing decision for the Turkey Point 

COL application rather than all aspects of the entire proceeding.  Joint Intervenors 

believe the circumstances of this request are “compelling” because it is extremely 

important that all parties and the NRC understand that Joint Intervenors seek only that 

relief which is required by the National Environmental Policy Act as a non-discretionary 

matter, i.e., the consideration of environmental impacts in advance of taking an action 

that would allow those impacts to occur.  See Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, 350 (1989); Silva v. Romney, 473 F.2d 287, 292 (1st Cir. 1973).

Second, in response to FPL’s argument that it is not subject to the regulations that 

excuse some license applicants from addressing the environmental impacts of spent fuel 

storage during the reactor license term (i.e., 10 C.F.R. Part 51 Appendix B and 10 C.F.R. 

§§ 51.45, 51.53, and 51.95), Joint Intervenors wish to point out that FPL’s own behavior 

demonstrates the relevance of the regulations:  FPL’s Environmental Report (“ER”) 

completely fails to address the environmental impacts of spent fuel storage at Turkey 

Point Units 6 and 7 during the COL term, in apparent reliance on those same 

1 Joint Intervenors note that their request to suspend the Turkey Point licensing decision was an integral 
part of the Rulemaking Petition, filed pursuant to 10 C.F.R. § 2.802(d).  Because a petition for rulemaking 
is not an adjudicatory matter, Joint Intervenors disagree with FPL’s unsupported assertion that the request 
to suspend should nevertheless be treated as a motion under 10 C.F.R. § 2.323.  See FPL Response at 2; see 
also Motion at 3 (“Counsel for NRC staff opposed this Motion, since the Petition for Rulemaking is not an 
adjudicatory matter.”).  However, should the Commission find 10 C.F.R. § 2.323 applicable to the 
Rulemaking Petition, Joint Intervenors request leave to reply to the FPL Response for the reasons set forth 
in this Motion. 
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regulations.2

Consultation Certificate Pursuant to 10 C.F.R § 2.323(b) 

In addition, Joint Intervenors wish to present evidence that the NRC itself 

considers the environmental analysis supporting 10 C.F.R. Part 51 Appendix B and 10 

C.F.R. §§ 51.45, 51.53, and 51.95 to excuse it from independently analyzing the 

environmental impacts of spent fuel storage in its environmental impacts statements for 

COL applications.  These circumstances are compelling because Joint Intervenors could 

not have anticipated that FPL would deny the relevance of the regulations at the same 

time that it apparently relies on them to avoid discussing spent fuel storage impacts in its 

ER.   

Joint Intervenors certify that on August 25, 2011, we contacted counsel for the 

applicant and the NRC staff in an attempt to obtain their consent to this Motion. Counsel 

for the applicant opposed the Motion because they did not believe the circumstances 

dictated the relief request. Counsel for the NRC Staff opposed the Motion, since the 

Petition for Rulemaking is not an adjudicatory matter.

Respectfully submitted this 29th day of August, 2011. 

_____/signed (electronically) by/_______________
Mindy Goldstein
Turner Environmental Law Clinic
Emory University School of Law
1301 Clifton Road
Atlanta, GA 30322
Phone: (404) 727-3432
Fax: (404) 727-7851
Email: magolds@emory.edu

2 While FPL addresses the environmental impacts of spent fuel storage following termination of the 
Turkey Point COL (see ER Section 5.9), spent fuel transportation (see ER Sections 5.7.2. and 7.4), and 
spent fuel disposal (see ER Section 5.7.1.6), no discussion can be found of spent fuel storage impacts 
during reactor operation.  
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_____/signed (electronically) by/_______________
Jason Totoiu
Everglades Law Center, Inc.
PO Box 2693
Winter Haven, FL 33883
Phone: (561) 568-6740
Email: Jason@evergladeslaw.org



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

)
In the Matter of ) Rulemaking Docket No.___

)
Florida Power & Light Company  ) AND

)
Turkey Point Units 6 and 7 ) Docket Nos. 52-040 and 52-041
Combined License )

)

JOINT INTERVENORS’ REPLY TO FPL’S RESPONSE OPPOSING 
REQUEST FOR STAY OF LICENSING PROCEEDINGS PENDING 

RESOLUTION OF RULEMAKING PETITION

Joint Intervenors, Mark Oncavage, Dan Kipnis, Southern Alliance for Clean 

Energy, and National Parks Conservation Association (collectively, “Joint Intervenors”),

wish to clarify a significant issue and correct the record on another issue in reply to 

Florida Power & Light Company’s Response Opposing Request for Stay of Licensing 

Proceedings Pending Resolution of Rulemaking Petition (August 20, 2011) (the “FPL 

Response”).

First, Joint Intervenors clarify that they do not seek suspension of all aspects of 

the combined licensing (“COL”) proceeding for Turkey Point Units 6 and 7. See FPL 

Response at 1 n.1. Instead, they seek suspension of the proceeding only to the degree 

required by the National Environmental Policy Act, i.e., that the U.S. Nuclear Regulatory 

Commission (“NRC”) should not -- and indeed may not -- issue a combined license for 

Units 6 and 7 until it has addressed the environmental concerns raised by the report of the 



2

Fukushima Task Force.  See Robertson v. Methow Valley Citizens Council, 490 U.S. 

332, 350 (1989); Silva v. Romney, 473 F.2d 287, 292 (1st Cir. 1973).

Second, Joint Intervenors agree with FPL that NRC regulations excusing license 

applicants and the NRC from addressing the environmental impacts of spent fuel storage 

during the reactor license term (i.e., 10 C.F.R. Part 51 Appendix B and 10 C.F.R. §§ 

51.45, 51.53, and 51.95) do not strictly apply to COL applications.  FPL Response at 8-

10.  Nevertheless, it is incorrect for FPL to assert that the regulations are irrelevant. To 

the contrary, FPL appears to have relied on those regulations because its Environmental 

Report (“ER”) for Turkey Point Units 6 and 7 completely fails to address the 

environmental impacts of spent fuel storage during the license term.1 In addition, in 

other COL proceedings in which it has issued a Draft or Final Environmental Impact 

Statement, the NRC has relied on the environmental analysis underlying 10 C.F.R. Part 

51 Appendix B and 10 C.F.R. §§ 51.45, 51.53, and 51.95, i.e., the Generic Environmental 

Impact Statement for Renewal of Nuclear Power Plant Operating Licenses (NUREG-

1437, 1996), to conclude that the environmental impacts of spent fuel storage at 

individual new reactors are “SMALL.”   See, e.g. NUREG-1947, Final Supplemental 

Environmental Impact Statement for Combined Licenses (COLs) for Vogtle Electric 

Generating Plant Units 3 and 4 at 6-4 (2011); NUREG-1941, Draft EIS for Combined 

Licenses (COLs) for Levy Nuclear Plant Units 1 and 2, Vol. 1 at 6-15 (2010).2

1 While FP&L addresses the environmental impacts of spent fuel storage following termination of the 
Turkey Point COL (see ER Section 5.9), spent fuel transportation (see ER Sections 5.7.2 and 7.4), and 
spent fuel disposal (see ER Section 5.7.1.6), no discussion can be found of spent fuel storage impacts 
during reactor operation.  

Therefore, it is reasonable for Joint Intervenors to seek suspension of the Turkey Point 

2 The NRC promulgated 10 C.F.R. Part 51 Appendix B and 10 C.F.R. §§ 51.45, 51.53, and 51.95 in 
reliance on the License Renewal GEIS in 1996.  See Final Rule, Environmental Review of Nuclear Power 
Plant Operating Licenses, 61 Fed. Reg. 28,467, 28,479-80 and 28,483-84 (June 5, 1996).  
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licensing decision pending reconsideration of the conclusions of NUREG-1437 and the 

regulations which rely on those conclusions.  

Respectfully submitted this 29th day of August, 2011.

_____/signed (electronically) by/_______________
Mindy Goldstein
Turner Environmental Law Clinic
Emory University School of Law
1301 Clifton Road
Atlanta, GA 30322
Phone: (404) 727-3432
Fax: (404) 727-7851
Email: magolds@emory.edu

_____/signed (electronically) by/_______________
Jason Totoiu
Everglades Law Center, Inc.
PO Box 2693
Winter Haven, FL 33883
Phone: (561) 568-6740
Email: Jason@evergladeslaw.org
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of Rulemaking Docket No. __

AND

Docket Nos. 52-040-COL and 52-041-COL

FLORIDA POWER & LIGHT COMPANY

(Turkey Point Units 6 and 7)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing JOINT INTERVENORS’ MOTION FOR 
LEAVE TO REPLY TO FLORIDA POWER & LIGHT COMPANY’S RESPONSE 
OPPOSING REQUEST FOR STAY OF LICENSING PROCEEDINGS PENDING 
RESOLUTION OF RULEMAKING PETITION and JOINT INTERVENORS’ REPLY 
TO FPL’S RESPONSE OPPOSING REQUEST FOR STAY OF LICENSING 
PROCEEDINGS PENDING RESOLUTION OF RULEMAKING PETITION were served 
upon the following persons by Electronic Information Exchange and/or electronic mail.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop: T-3 F23
Washington, DC 20555-0001
Joshua Kirstein, Law Clerk, ALSB
Email:  josh.kirstein@nrc.gov

E. Roy Hawkens
Administrative Judge, Chair
Email:  roy.hawkens@nrc.gov

Dr. Michael F. Kennedy
Administrative Judge
Email:  michael.kennedy@nrc.gov

Dr. William C. Burnett
Administrative Judge
Email:  william.burnett2@nrc.gov

OGC Mail Center:  Members of this office 
have received a copy of this filing by EIE 
service.

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop:  0-15 D21
Washington, DC 20555-0001
Marian Zobler, Esq.; Sara Kirkwoord, Esq.
Patrick Moulding, Esq.; Sara Price, Esq.
Joseph Gilman, Paralegal; Karin Francis, 
Paralegal
Email:  marian.zobler@nrc.gov;
sara.kirkwood@nrc.gov;
patrick.moulding@nrc.gov;
sara.price@nrc.gov;
joseph.gilman@nrc.gov;
karin.francis@nrc.gov

Florida Power & Light Company 
700 Universe Blvd. 
Juno Beach, Florida 33408 
Mitchell S. Ross
Vice President & General Counsel – Nuclear 
Email: mitch.ross@fpl.com



2

Florida Power & Light Company 
801 Pennsylvania Ave. NW Suite 220 
Washington, DC 20004 
Steven C. Hamrick, Esq. 
Mitchell S. Ross 
Email: steven.hamrick@fpl.com;
mitchell.ross@fpl.com

Counsel for the Applicant 
Pillsbury, Winthrop, Shaw, Pittman, LLP 
2300 N Street, N.W. 
Washington, DC 20037-1122
Alison M. Crane, Esq.
Stefanie Nelson George, Esq.
John H. O’Neill, Esq. 
Matias F. Travieso-Diaz, Esq. 
Maria Webb, Paralegal 
Email: alison.crane@pillsburylaw.com;
stephanie.george@pillsburylaw.com;
john.oneill@pillsburylaw.com;
matias.travieso-diaz@pillsburylaw.com;
maria.webb@pillsburylaw.com

Counsel for Mark Oncavage, Dan Kipnis, 
Southern Alliance for Clean Energy and 
National Parks Conservation Association 
Turner Environmental Law Clinic 
Emory University School of Law 
1301 Clifton Rd. SE
Atlanta, GA 30322 
Lawrence D. Sanders, Esq. 
Mindy Goldstein, Esq. 
Email: lsande3@emory.edu;
magolds@emory.edu

Counsel for Mark Oncavage, Dan Kipnis, 
Southern Alliance for Clean Energy and 
National Parks Conservation Association 
Everglades Law Center, Inc. 
3305 College Avenue 
Ft. Lauderdale, Florida 33314
Richard Grosso, Esq. 
Email: richard@evergladeslaw.org

Counsel for the Village of Pinecrest
Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, FL 32308
William C. Garner, Esq. 
Gregory T. Stewart, Esq. 
Email: bgarner@ngnlaw.com;
gstewart@ngnlaw.com

Citizens Allied for Safe Energy, Inc. 
10001 SW 129 Terrace 
Miami, FL 33176 
Barry J. White
Email: bwtamia@bellsouth.net

U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O-16C1 
Washington, DC 20555-0001
Email: hearingdocket@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Commission Appellate 
Adjudication
Mail Stop:  0-7H4M
Washington, DC 20555-0001
Email:  ocaamail@nrc.gov
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Dated:  August 29, 2011

/signed (electronically) by/         
Mindy Goldstein, Esq.
Turner Environmental Law Clinic
Emory University School of Law
1301 Clifton Road
Atlanta, GA 30322
Email:  magolds@emory.edu


