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S
PROCEEDINGS
7.9:01 a.m..

o CHAIRZEROELICH?f_Let’S.come;to:brder._‘As'

 I'recall, when we concluded yesterday’s 'session, Wwe -

- were . diécuésingf;'thé.. d6éumen£; 'enﬁiﬁ;éd'i "The;'

:;Cbmmissiénﬂé Strategy For Outreach;" and as I recall;.

©the staff and the applicant were going to communicate

with their princ¢ipals’and report back on the copies of

the‘appliéatioﬁ aha iﬁs diégéminéti§n:tgr£ﬁé pubiigff
,Cdunsel?f{~  tff; : |

:'ﬁR.vféQGSLE§;'f_AYéSQA fourTsﬁSnbr. ﬁ'.Wé:
‘ggmmuniqétéq.with 6Qi>pripcipals and ?@éed_on Qur
discussiéns, theéé  é?e"foq;{‘1§Catidnéfﬁhat 'wéfe,

identified.to producexcopies;,the two county locations

"and two. others.- That is fine with ué.‘

What'.wef'WOuldi-ask is that we be,  if
'counsel‘éommunicéﬁe to-us a list wifh addféséeé,of
where these documenﬁs should go, we’ll bé»happy to-
make sure théy get'there.

CHAIR FROELICH: ThankA A/Ou. Staff, I
'guess your role was sort of!a:subsidiary rble; You're’
_éncouraging the type of communication to céntinue ip
the”futufe, on future documents that are‘pfdduced?

MR. CLARK: That’'s correct, Ybur Honor. W

e do plan to implement the strategy.

..NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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 CHAIR FROELICH: . Thank you-very much, . [ <

the consolidated petitioners, and unless theres-any: | =

" to raiSefatrthis.point.;f”
MR. PARSONS: Sorry. - Your Honor, I have . |
just one matter. With respect to at the beginning of |

thé”hearingvyes;erday, YQu,had'éékéd.whefthheiqgiaIéfgﬂu

;-féigﬁfg;;lﬂ<,,

_counsel. Thahk;ypq} M#. Pugs;ey{‘:Our.modﬁéfcpgréndi”"

' today Wiillbe;to“mové through the céntentioﬁSfﬁilédiByl~f”

Appocedurai-drvlef¢¢§er“matt¢r[Aif'ﬁhérestéﬁyfiééﬁeé"j;f7

Sioux Tribe lands are, which in the declafatibﬁtwérer,;,'

terms.

. But I wanted to clarify. I'm lboking-la.-t;'"""-j
a property ownership map of Fall'RiVer CountYi;and7theff:f‘ o

Oglala Siouvaribe owns three parcels of land that aré_g:”

‘indicated were in the proximity, not the most specific =~ -

interspersed ' amongst the Institute - bf‘.RéngéJ and - |

American Mustang, which is DaytOn'Hydefs propértyf‘;8q555h5~f"
it’s '--' he indicated ,yeSterdaYl‘or his”féounsél?;"f

indicated that they’re approkimately:zo miles from thé9fj§

mine site.

The Oglala Sioux Tribe lands are just a-

couple of miles, and one parcel a couple of miles

closer. So just approximately 20 miles, and those are

lands again that are leased by Mr. HYdev and as

indicated in the declaration of the Oglala Sioux Tribe

NEAL R. GROSS

- COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 - . www.nealrgross.com M
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""lands director,  should Mr.  Hyde's .operations. be
Ziﬁpaétedyﬁthatﬁﬁis.leaééionyphose 1aﬁd$ woul§fbé§wgf‘
" affected and thereby ‘the Tribe. So I just wanted'to

 Clarify that for you. -

its possible for the - there was a question the
1§p§liédnt ‘éhdfquﬁnéel7~f6f QM;S}'_Héndergdni had ‘g-;“‘ B
'difference of dpinion on how far her land was from the = |

' thebreak to get the'appliCant and:Counsel°fdr Mrs.

land was, the'nearest pdiﬁt“6f her land to the'neafést'

~ CHAIR FROELICH: Thank you. ''. @

7 JUDGE BARNETT: . Yes. I wds wondering if.

I was WOndériﬁgfif it'wasﬁpdééiblé aufihg'
Héndéréon to geét Eogethér.and*stipﬁlaté{how.far'hérx‘

pdintvin;the EAA: Is théﬁ’poésible,-égéjif you caﬁ_
agfée-On thét?w

If youlcq@f£‘égreeihfﬁen.thafésiokay,h
But if you can agree, thét.woﬁld be eaéier“than'us
ﬁfyiﬁé tO'straightén thatiaﬁé. ‘Thank you. |

:MR;;PUQSLEY: 1Cértainly.
N CHATR FROELICH: * All right.

R FRANKEL: . A quick questioﬁ,v Your
Honox ? B

CHAIR FROELICH: Yes.

MR.v'FRANKEL: - Just on a procedural

.. -NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS,
© 7 1323 RHODE'ISLAND AVE., N.W.
(202) 234-4433 . . WASHINGTON, D.C. 20005-3701 . www.nealrgross.com
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 as 1eftovermatters SRR

" thoge contentions. . loC

“about the,sixélihe of page five?

. (202) 234-4433 - -,

question, péer your instruction, I did take good notes |
fy§sterday,:and41{m going tQ attemptAtb-work,thémﬁinto.

ourfdiscussioh,,ifwthap¥S,dkéy,frathergthanﬂtreaﬁ;them

- .. ‘CHATR FROELICH:

”jthat;WOuld;%ékéaﬂwreﬂsénSé‘athit_will;ha%é{the-f

arguments dealing with.the individual contentions with'

at?page-fi&é}féﬁd”this"aéaiq-déals'With distance so

.’itfs’a lifflefbit of a 1efté§er,fbﬁt it would make a

- sdys théfnééresﬁ,résidéht;ﬁis';9]miles'tp:the'west—

southwest of the PAA." .Do.you see my reference at
‘;CHAIR FROELICH: Yes. Okay, I see it.
All  right}f2iI§ ”this,‘néarést xresident‘ any of ‘the
ctholidéﬁédeétitiénérs?‘7
" MR. FRANKEL: Your Honor, I have no way of

knowing thaﬁﬁ'because that information was taken just

directly out of the application, with a citation to

§héfapplicéﬁion,fandAtherefs~no idéntity information.

: CHAIR FROELICH: Similarly, Petit:idﬁer
Jardihg stéﬁés‘thét there are 80 drinking water wells
within”twq m;leS.of the project. Do any of those

S NEAL R. GROSS
* -’/ " COURT REPORTERS AND TRANSCRIBERS
- 1323 RHODE ISLAND AVE,, NW. ,
.. WASHINGTON,'D.C. 20005-3701 = www.nealrgross.com

“Ohabsolutely. "I think .
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Jwelis;bélpﬂggﬁ§nahyfdf‘pﬁéfCOnsqiiaatea?pgfiﬁidﬁefSéﬂ

' MR. ELLTSON: "-Not as far ‘as any of the
pétitioﬁgrs are.ééhcérned,

| MR: FRANKEL: - Okay. -
‘Tff;;CHAIR_FRbELICHQT Ifa-like'to”a' T

’;ybupfpléadiﬁQS}lét-pagevéight~0f'the respbﬁSé,fﬁHé:

‘staff'indicates that the ground water in southwestern .| .

a genérally flows away. from *the

,'ﬁetiﬁione s’ residences. 'Is this béséd'éoLélyféﬁ7tﬁé‘

. =abpli¢a£ibﬁ;”drffis 3this¢ubésed'fdh any ihdépéndéntﬁ“>

souibes?
| MR%'CLARK: Your Hon¢r,‘this is base&’qn
an indepéhdeéﬁ squrce cited in the applicatioh,.and
that"s; th'é, _United Sﬁates Geological Survey data, which
areéiﬁéajin Powefteéh’é application. |
© CHAIR FROELICH : Okay . .
vt' ,'MR. FRANKEL : There’s ~also addiﬁionalf

infbfmétién‘avéilable on USGS’ website relating to the

,'aquifefsiin that area.

MR. ELLISON: Your Honor, I don’'t want to

‘object, to counsel’s latest statement. What I would

like to do is be able to suggest that as we amplify
our arguments and positions today, there may be, just

as cdunéel said, look at the USGS website, and it's

‘not cited necéssarilyvin any piece of paper that has

NEAL R. GROSS

'CO>URT REPORTERS AND TRANSCRIBERS
. 1323 RHODE ISLAND AVE., N.W.

- _-11(292')'_.234-11133'- <+~ .~ WASHINGTON, D.C. 20005-3701 . www.nealrgross.com
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. ddys’ notice. We asked for more time. We .really got -.
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" peen submitted.

‘,Welwéuldfiike thislBoafd.io.be;abléfﬁd..f-

have. available to it ‘all. of the available' known

" research and studies; and there’s some that we're in |

" the position because we were.so, and maybe. thisiis a . |

‘"ftie{érématureffor3ﬁe5ﬁd sayjﬁhisf bu@fWéghagéj§O 

“less than 40 days’ notice by the time that somé of us

' got electronic copies.:

e T waswimpdssible to find withiﬁtthosel405,
days everything that’exists, and we fdﬁnd-mQre,stufﬁ;

uWe feel1that it wouidfbe.bésttforlthe'Board.ﬁofﬁuSt as’

jjééﬁnsel for the NRC staff said, "well, it's on “the

- 6éGS websité;"
| That’'s great. It should bep We want YOu:
 tb consider everything.

CHATR FRCELICQ: Just so we’re clear.

' MR. ELLISON: Yes sir.

CHAiR FROELICﬁ: Okay. We aré:ﬁot in a
ppsition “at this point, at  the contention
admissibility stage, to'take new evidence. Just like
‘the maps that wére on the wall, that’s not part of the
record in this case. We have to rely on the p1eadings

~and the materiéls that have héretofofe‘ﬁéén filed in
‘Ehis docket.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
o 1323 RHODE ISLAND AVE., N.W.*
. (202) 234-4433 " WASHINGTON, D.C. 20005-3701 © www.nealrgross.com
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| abplication:. Do you understand.

'SotééTI5uﬁdérstqodfthéﬁanswéi:fromistaffv’n'

.. counsel Wwas-that the citation:to where.I.carn.find the = ..
basis.fdrvhis StatementZWas iﬁ the USGS, . which haS:A

4\,been'cited'td us_aﬁd£dbesJapp¢ar-ip”theiappligénpfsw;-»

“ MR. CLARK: . That’'s. correct,- Your Honor,

- and my r¢ﬁerencev§d thévUSG§iwébsite'wés éimplykﬁpgzb

“state that if the petitioners wish to challenge” the"

information presentéd-in the application, they could

- have gone to ‘the sOQrgéﬂcitedﬁbePowerteCh;_whiCh'is,<

vaSGS :déta;‘ﬁand llbokédﬁ'fbf"'iﬂfbfﬁaﬁién]:Ehéﬁv mighﬁ“ﬁ:%

suggest thatAthe‘di?e¢tionél'%ioﬁs aré Othéf than
soqthwestwéﬁd&

ﬂ éHAiR.FROELICH: OkQY{:thanklyoﬁ‘cbunselAVP
G;ing  back.xndw‘ ﬁo :the‘ petiﬁiog ’at pagé' six, and
that’s, I believe, at thé'firstf—ffi’m sorry. It's in
the petitioﬁer;s feply at six.!;bkéy;-' |

In this por;ion of yoﬁ?'pleadihgy you make
reference to the HRI'caséq and’you-éite that Ease er‘
the proposition £ha£ “The ' - petitioners have

demonstrated that to rely on water supplies adjacent:

‘to an ISL mining project have the right to a hearing."

You cite to HRI at 269.
I wanted to point out that at page 269,
there is no reference .to that. I think you meant to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
© 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 : ~ WASHINGTON, D.C. 20005:3701 www.nealrgross.com
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pagéi275]1ﬁf’that:Casé;fffBut h6w'&é7jﬁiz+F”¢an ydﬁf'v

‘.éxplaih.~toibmeﬁ the ” factékfin ”that.gbasej'fand. thé;w;.

uprékimityjofathe‘pé;itibner;infthatfcaséﬁfyisfaivi$j }.?f

PR

- proximity -of your clients in this proceeding? - -

‘i" MR;;FRANKELf2iIn both caééééfpétitidhers'f;"

S

were separated by some nuiber of miles. That number - . | -

. of 'miles on'. the - surface  did. not. reflect the. . [ =

resources.

':,In'the‘Cféungﬁteicase, the:Board.decidéd;'f’

,basedféh.HRI}‘éiting-HRi}iﬁhat'afé;'éé cdﬁnSei;féfithe'
 company séid_:yéStefdéYf-ﬂhef‘quqtéd ‘the language-

‘adjacent, I said. Reasonably contiguous, he said.

Whét‘dovthose_terﬁé mean;{and the Boa?d:properly”in
our‘ view, intefpreted'iﬁhosé  terms ﬁo' ﬁéan zthat‘
‘reaSOngbly':Conﬁiquuéyligéludes: whénLtbéth.-affééted'
water source and the'waﬁéf'SOurce being relied on are
connected;_

‘And the purpose of citing HRT was to bring

'thefcbﬁrﬁ’s attention.back”to that in our rebuttal.

CHAIR»FROELiCﬁ: As T re-read that case,
that dealt with a Mrs; Yazzi, as I recall, iﬁ the Hﬁf
décisién, and if‘I readvcorrectly, she iivéd oné half
mile‘away from the sodr¢¢? and that was why in 'that
case the Bbard held thaﬁ-she had‘standing by the

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

-(202) 234-4433 R WASHINGTON, D.C. 20005-3701 www.nealrgros's.com'

ot “the’ reliance "on water: .7
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" We'have different

‘l,CommisSianl;Didfi5réad'th§t prbpefiy?{' i

i;;fj f,MR;§FRANKELu»7iﬁfﬁR1@,yes,,and*in applying . .

,that:pfinciple7a@d7lookingkatlthe qaéé, I*thiﬁkHWejig R

el

‘havé -very-different facts. because we have knowledge

that water -travels' in. this particuldr area "of the

country jgi'a_diffgrentlyéy]than inTWith‘HRIfwds.'

. There’s fracturing and faulting. It's different here.

géqlogyﬁih'this Sitg;Specific?areaﬂ"”

Number ' two, it’'s known and it's not

something the judges can ignore  that water travels - --
‘greater distances underground, énd‘iﬁ'uhpfédicﬁable'

and unknown’.waYSQ 5o -looking 'at' it from the 'i'-u'

perépéétiVe Qfdéﬁéﬁdiﬂg,.Which whiigvsﬁrict“iginot
desigﬁéd'to béléﬁ.impoésiﬁievstandard to meet, the
petitioﬁer'ha$¥ﬁo:shéw that they wquid'befharﬁéd?->

| ,If tﬁéy can ekpréss'a hérm.aséociated wi£h
their_.wate; sﬁpply  info‘ma belie?ed“ or progébie
interconhection £ﬁ5 water‘sﬁp§ly Mﬁjﬂf'the'affécted
watef Sﬁpply, théh’they have shown harm.

CHAIR;FROELICH:' So I think, I'm agfeéing

with ybpr'argumént that a petitioner ﬁuéé‘shéw‘that'
they will suffef‘a harm, okay. Not‘as I think)youf
reply seemed to- imply té me at. léast, ‘that' ;he‘
applicant‘has to show that there won't be any harm.

Are we in agreement on the burden here>

. NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W. ‘ :
(202) 234-4433 - -WASHINGTON, D.C. 20005-3701 ) www.nealrgross.com
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. are we'going .back and are we going forward on --

286

ﬁ;imR{;FﬁANKEﬂ;, :?mAéuéssihg"noﬁjréaiiyf;‘,i ;5
- Yéufvﬁonof.;~Bﬁrdens are véry éﬁbtlé‘;hiﬁést:;qudéns},,..
B ofib%d@f;vbﬁrdéns of persﬁééién; :ﬁﬁﬁdémentélly,f;hgyf,-
'?épfé@wnfﬁé;Fﬁe"éué §fo§éé$?dY5amié$ Qf,théi?gqceedinggf;'

,Vif:you?CQﬁld3hélp m§“ Yodr HQﬁdrfié;éHWéff§§using16ﬁ ﬁ' o

dards and issues related to standing again; o

v (Simultanedus: discussion.) ]

. CHAIR FROELICH: We’'re going forward now . -

‘on contention admissibility,_and.Whatﬂtriggefed it was

‘a.statement ih_your‘reply,”thét‘the,éppiiéaﬁt haSh?ﬁf

shown. that' the rate on, the amount of impact on Susan

’Heﬁdersdn"o: Dayﬁbn”Hyde, okay. . .

That Seemed'to'implyfto me that‘yoﬁ:hadgélu

" different theory .on the burden at the contention

'édmissibility stage than maybefybu,just‘art£CulaE¢du

MR. FRANKEL: Okay. .So in this section of

_the repiy[ we'’re speaking about étandiﬁgJ So this isf

all about standing in my reply, and if you're asking

me to,:amplify or extrapoiate"these  a:guments*‘to
admissiblé‘conténtions, I_sﬁbposé‘i.éouldh but’ghese
are allrfocused on_standing. | |

~'So either you;re loéking at the reliancé_
on water supplies, and then in-adéition( I've sﬁated”

that exposure to radon is an injury in fact sufficient

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW. N .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 . www.nealrgross.com. - -

S




10 ||
11

12"

13

14

15

16
17
18

19

20

21

22

23

24

25

‘Contentions. -

287 [

. to establish standing.

. .CHAIR FROELICH: . And you would-go one step - -

 further-and say it’s the applicant’s burden at this .* .

stage ‘to-show that they will not impactyour clients? -

"MR. FRANKEL: Well, Your Honor; we --. I -

“think W_e"_)_fe: in general- agree‘m‘ént‘ 'tha:tff there are - |

. different .standards for standing than, for admissiblé: . .. .

P 7 Fbr,pﬁrpQ$é§:Qf~staﬁdihg,,Wg.kﬁowithét “
once’ we: ,flaize.: demo'ns"trat_ed:our showing béﬁzdn{i _-'the‘m’e'rej L

" speculative level, and we have expressed the plausible
':dohnécti¢ﬁ¢a£b phe-.injﬁry= in-'fécﬁxkfi¥ beliéve- the

-standingvihquiry erids.

‘Standing is~ intended to. make sure that

this is not a waste of time, and that bald assertions -

and speculation do - not . .become the- subjéct' of

litigation.- 'While_‘_the'ré" are: many technical ways of

tryihg»té;anaIYZe and:balance‘those factors, ‘once we

-have shown that this is not a bare assertion, this is

not a bold assertion, ".an_d once we have bfo‘d_ght_ forward

some showing, then in light of the prinéiple that you

must look at our pleadings in a lightvmo's_t favorable

t:b'thepet'itioners for the phrpo’se of standing -- no,

that doesn’t apply to admissible cont‘_’e'r_lti‘bn's', but this

is standing -- then that dynamic shifts a burden of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
R o 1323 RHODE ISLAND AVE., NW. R
(202) 234-4433 . WASHINGTON, D.C. 20005-3701° - .. www.nealrgross.com -




10 ||

1

 12

13

14

15

16

17

18

19 .

20

21
22
23

24

25

‘persuasion, ‘yes, .to the applicant, to show tHat our .-

5as5érﬁions;are,bald:faéedﬂOf'pefhaps-lies}»i£ théy.éan :

ishow that.

~fS§ ﬁheré:i$“staﬁdiﬁg, 'fﬁéxéfiéi

tribunal s’ Cime.

©adtual injury.” We have.

s

~_imaginary peoplé.. They have real homes in the .right

‘,bounties,,andfyOﬁ:khéw,fﬁhQY’fé not- the ﬁéfSOn'Whofgu

 quote "hot.milés ade}ﬁ but they’re close enough to be

,fiéally cOncérhed.f-Théir‘preSeﬁééjﬁéré'indicatés that"

fhey feel tHat they have potential harm. |

. 'CHAIR FROELICH:  Let’s move then to their
;boﬁtéhtioﬁ._ ;We'11>begin;With anténtiqn AQ ";All_
fight. I want to fOCus now, Mr. Frankel, on your

uburden"and Contention A, which I believe appears at

 page 34 of your.petition.

: ;Is,,ContentiQn,'A 'that. first paragraph

."1ab_élédicont_éﬁﬁibn A? Is that the entirety of the

. contention?
MR. FRANKEL: ° Contention A states the

contention. Of course, not to be read in a vacuum,

'Aiydu wouldAinclude the‘knowledge of the first 33-1/2

‘pageS»when you read Conténtion A. But yeah, that’s

:':Cdﬁﬁeﬁtion_A,,

'CHAiR FROELICH: Okay, and the burden at
‘NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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. in the contention I can find the .little V and little

20

:4289g1

fﬂ'thiS'poinﬁvQf"thé,épntention;iWith’a-COnﬁéntionf'ény;f'

:«contention,- -is -that. ‘it meet. the six:criteria, 'six ...

" ‘subparts  of 100 C.F.R: 2.309(f)(1). . Are we in

_agreement?

- Yes sir.

MR: FRANKEL:
7. “CHATR FROELICH: Please tell me then where °

VI which is the concise statement of the fatts amd
'épiﬁ%pﬁs:which:éﬁppo%ﬁ,‘alqﬁgqﬁithbthé feféﬁéﬁce§ éhaj
ithéjiﬁfp;mation w£ich reﬁéréﬁcéé'toA#ﬁé apbiica£ipﬁ;
‘and the information that is missing from it; if that's

part of that contention.

_MR. FRANKEL: " Sure.
CHAIR FROELICH:. Thank you. -
- MR. FRANKEL: Just those subsections.

CHAIR FROELICH: - Well, I note that in the

“replies from the applicant and the staff, they poihted

out to the Board that, verbally that little V and.

little VI are -absenEL and therefore it . is

inadmissible. So I'd 1ike you to point out for the

record whéré those materials egist.

MR. FRANKEL: Weil number five, provide a
conciée statement of the alleged facts which suppor;
our position on the issue, .and on which we inteﬁd td
rély ét»thg hearing.

NEAL R. GROSS
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facts or provide. expert opinions, in either .case,

TheﬁﬂibééauSQ. ithA bhraSédlliﬁ::Eﬁé

alternétiVe} eSpeCially for'the-mémbers of theipubliCL

©I711 .say four, ‘provide & concise ‘statemert -Z- I'm

~sbr£y;:-PrOVide éf§6ngiée statement ofithe alyggea 

"”whichfsgpport:théfpbsitioﬁ;_',: -

And the position’is that the. application | .

ddes?ﬂQt:adéurétéfy"déScribefthé'ehﬁironmeﬂt éffectéd

by'ité proposed'minihg opératiOﬁs,er the»eXEént:df'

its impact on the environment, as a-result of its use

- and potential contamination of water resources through

mixing of contaminated groundwater in the mine aquifer

with]Wéter and surrOUnding aguifers and drainage’ of

:.ucontaminated‘water into the Cheyehné'RiVer.

The élléged facts and expert opinibns are
found in the  petitibn, starting on page two,
Background. The alieged'facts go_on‘to;taik_abouththe
existing mining  aﬁd,'detailéd"citatidﬁs‘ to -the
appliéatién. | o

The expert opinions referenced and

incorporated are beginning on . page . 27, and the

reference to.the Torrellvstudy.on the market value of
water. Those expert bpinions and alleged facts
Support the petitiohérs’ position on the issue, and we
intend_to rely on_ those at the'heéring.

NEAL R. GROSS
'COURT REPORTERS AND TRANSCRIBERS
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'ASJ<§anrds Vo.little ‘ngfthig is not a-

" proceeding under 10 C.F.R.52.103) " So that doesn’t -
‘apply,_“So WefpfbVidegsuffidieng iﬁfdrmétion'ﬁp'éhbw-"
.2 genuine dispute exists with the applicantion a . |

_matérial issue of fact. * .

" Then ' the -information- must . include =

references: to a specific portiofis, which it does, -and -~ |. =~ .7

the petitioner 'disputes - =~ that  the ‘petitioner

. disputes, - and 'is  supporting the reasons . for the
:disputé;J"Or*funiéSSiﬂthe?ibeﬁitibherf_believéS“ffhélff,?ff‘“

.applicatiohlféils to‘dontaiﬁ the_infofmétion; and we

identify that,contentibnyof'admissidﬁﬂ '
' So the information regarding a genuine

diéputé,’td.mevit’s clear thatbthe company~would take

'thebjposition that the ’applicatibn. does accﬁratély

describe the ehviféﬁment affe¢ted.ﬁby the 'propbsed'

. mining operations; that it does accurately describe

the extent of iﬁS impact on.tﬁe"eﬁvirohménﬁ és a
result of tﬁé,use and the potéﬁtial_coﬁtaﬁination of
the water resources.

I believe the company also'disputes‘ﬁhat
our position that there’s a mixing of groundwater,
such that if  the éroﬁndwatér becaﬁé'éogtaminated in
the mine aquifer, theré  will be a hixing of

surrounding aquifers and drainage of contaminated

"NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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aqul fers and .,drafi;(riag‘e' ‘of ‘,Qi'é‘o,ntani:ina-téd wate roi nto “the.

material is uhether the application is required to
S s describe ino'réf.'f e
. sectlon to‘ éll the l:e’gulatlons thatl we’ thlnk a‘re’
' ‘appllcable,'
17 ) ,date.s for each ﬁ)aragraph of content‘ion our 57 page"_'";x
+e " ‘pleadlng WOuld be 570 pages 10119 = 'So w‘?.’,‘ve.,“‘empl_OYedi o
i s‘;ta_ndard, mOdﬁern. l.fl't;gat;or;l» te‘chniciués. :o'f'A p]_eadlng

none of which arée prohibited by. NRC regulati_ons._ ,

only react i'nl'this’_ manne_}':f. I guéss there have been
criticisms of'the organization and the ref'erenic»in'g and
‘the cross-jumping between the application and the TR -

.25 ‘and the EA.

(202) 234-4433

_Chéyenne Rivéer, and the disputed issue of law thatis = | .

o

We make the c1tat1c>r1 to the appllcable law" ﬁlf'_ y

and frankly 1f we had restated all thoseA

CHATR FROELICH: Thank you.  I'd might

_ - NEAL R. GROSS =
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW. T, o .
" WASHINGTON, D.C. 20005-3701. ~ www.nealigross:com ]
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Ig.isfsomewhat‘diffiduit¢for»thiszbardnto:f

' jumpﬂbaCkgéﬁdgfbfﬁhfthroﬂgh'thej5¢0pagé.ilahd'the'aﬁf:f”
_ éXhibiﬁé'ahd the, declarations that go with it,:ﬁb_try,
“-to ferret out the elements which we‘re charged with |

>AﬁSihd‘as1thé'5éﬁghmérk té:aéﬁefminékadmiSSibifitj;"'

. In. pleading . this,- I -might make a

" sort of cross refererice’ 6Y some kind of ‘designation.

Yoo

for  each indi&idpal.bontention[‘whgre each . of ‘the

required: elements car be found:

MR. FRANKEL: "Thank you, Your Honor. When

there be:some . |

I first came to‘a;heéring like thiS; itvwas my. first .

experience, it was abouﬁ 2-1/2 years¢agd} .I'hédlbeén :

 schooled by a couple of judges . to. imprVe my

pleadings, and igfeél I'm getting'béttér at_itg
‘But - maybe not everybodyA shareSf:that

opinioan "I will offer, if the :judges -fihd'-itl

convenient and 1if it’s ordered or there:are’ no '

objections, that if after the hearing, you’re having

trouble finding those croSs;references,;if yéﬁ[waht'meg'

to submit'a graﬁh, so to speak, a table simply érosz a

referencing existing pleading to existing pleading, i

would ddbso if it would serve the COUrt. |
CHAIR:FROELICH: That's likely ta.céusé-

objection, and I‘think at this poiht we'll try t§twork

 NEAL R. GROSS -
COURT REPORTERS AND TRANSCRIBERS
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" ‘might’ only: suggest  better than:cross-referercing "

‘tHen. 20309(f) (1), one, specific. statement.

294

':-tﬁféﬁgh itiwi;h yQur}guidance~tbday.‘

MR. FRANKEL: In that.case, next time, who

" Knows® when that will be, .I"11 ‘be Sure tO -cross-. ' |

- . ‘ o | /l

“reférence and I apologize -for: -- . -

CHAIR FROELICH: . No apology nécessary. . I

. .

that“for each contention, state ‘the contentidnand -

' " Next

- ‘paragraph, next page, 2.309(f) (1), double.littlée T.

;fhaﬁgw5uld‘ﬁake:it”eaSieftif“Ifwére‘Qn LhaEﬁ§bérqu‘5'

-reviewing those contentions..

MR. FRANKEL: Thank you, Your Homor.
CHAIR -FROELICH: Okay.
.,°.  JUDGE BARNETT: - I have a question of the

staff.: That may not be optimal to _bev'¢r6§s—

referencing, but is that acceptable to cross-

refeﬁence?-v
MR. CLARK: It is acceptable, Your Honor.
Of course, there’s no particular -format = for

contentions.  They have to meet all criteria, but that

_—_Y@ur-Honor, the Board iS'ultimately the_judge of

what’s acceptable for a contehtion. SQ<I hesitéte,
For the. staff, it would be kind of helpful for that

sort of,_ofganization to be,pre_sented to us. of

'course,bwe’re just another litigaﬂt;in the prQCégging.

NEAL R. GROSS
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' .proceedings:

 ‘materials cases. " So"weé're familiar‘with -that. "I

12

. JUDGE BARNETT: mell, we’'d like to have

' MR: CLARK: Well, thé staff’s view'is that

~fthatf,ié-“dnlvapproéch>;follOWed".in ‘a lot gof-‘other .

‘reactor licensing proceedings and others

_believe that applicants and licensees .are also’

“familiar, and .I°d suggést -thHat theé Board and the [

ﬁ,CQmmiséiOn,ié,liﬁéwigéﬁfamilidf With?thatﬂapprdéqh;;- 

:VS:JUDGE‘BARNETT:* Wheni you were looking at

';ltﬁéSé"contentionéJ \d}dleOu “ﬁékéﬂiihtou'ééunnt the

~ cross-referencing, of'Jdid' you" just Tloock "at the

aéentence‘in'the contention itself?.

MR .CLARK: © Where 'theref 1s cross-

. ‘referencing, we look at the referénces.

JUDGE BARNETT: Well, i£7$ vimpliéit
1cross—refergncing‘ﬁnd th explicit c;dss—}eferencing?
UMR. CLARK: We find it very difficult to

'engage in soﬁé‘kind 6f —— to‘féllow implicit cross-
Qréferencihg,-éimply“bgéause'it’s unclear to us what --
‘fof'éxampié, Mr;TFréﬁkiin mentionéd.that”the faé£s are

sétvforthlin the‘inteructiOn.

quever,: the introductioni ié 32 or 33

fpéges'long} and Cites-nuﬁéfous sections. I don’ t know
’H@w any footnotes. I £hink there are approximately 40

NEAL:R. GROSS
" COURT REPORTERS AND TRANSCRIBERS
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(202) 234-4433 ..". . 'WASHINGTON,D.C. 20005-3701.. . = . .-www.nealrgross.com
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- technical and environmentdl reports.

'”.féotnoteé;:"xNﬁmerOQS. sections” bf.lﬁhé'“aﬁﬁyiéaﬁﬁfsQ'”,h

!So“wégSimply‘dbn’t_have,thé3ﬁimefdr_ﬁhe{ff:

-ability' to guess at what?Sec;ions-mighﬁ}betrgférehgéd}f :

So. implicit cross-referencing is’ just-guesswork for " -

. _the staff, arnd we expect, because of the Commission’s . -
 f‘céntention_Aand pleading rﬁlésJ ;We_ expeggizto-fseef{AA
‘specific cross-réferencing, if that’s what's planned.

:toAbe doné.,,

- CHAIR FROELICH: Do you think it .violates -

“regulations to démthe implicit Cfoséfreferénéing?

"vMR. CLARK: I do, Your'thQr.v T: think it o

 violates specifically 2.309(f) (1) (vi) .

. CHAIR FROELICH: Thank you. Okay. Mr.

Frankél,,still on Contention A. -Isn’t this either the

exact or a very similar contention to the one that was

denbminated”Environmental Contgntion,A'in“the,Crow ‘

* ‘Butte case?.

© MR. FRANKEL: Yes.
CHAIR FROELICH: Okay.
MR. FRANKEL: It’s our lucky contention,

Your Honor. I had to go with one like that. Lucky

~contention.

CHAIR FROELICH: The Board, as I recall,
in LBP-08-24, denied the admission of this contention,

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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297 :

- am I correct? . . oot

.. MR.iFRANKELf i*beliéVé}'YouffHOnor,fthat '

it was -4g'sorry,onur Honor. I thoughtﬁthat'thét*

ééntehfioﬁiran"iﬁﬁé!prébleméjoh~a'pléadingiléVél, aﬁd;

Tnéﬁ‘*ﬁ;I thdgght_théﬁ phat4Wgé the thtentidhftﬁatfﬁﬁe  R

 ﬂ§§ard‘réfgfmulatédiahd"tﬁaﬁfwasVrejecfédnguthefNEC?"'
Commission itself. I could.be wrong. I apologize..
“I"11 refresh my recollection’at the break if "you'd

like. A e

. . CHAIR FROELICH: 'One moment. Yeah: You

_can do that on the break. It appears that, I believe

that page 731 of -+ huh? Of the LBP-08-24 decision. -

. MR. FRANKEL: I'm sorry, Your Hbﬁor.vAlﬁm
confﬁsed, bécapse I beiié&é ﬁhat was. the cohteqtion
gﬁ;ﬁiwaé"allowed and méde up frqm-our contentions.
But I'm habpy to'be corrected.

JUDGE CbLE:*H fﬁ was a long timé'égo.

CHATR FROELICH:. Give us a moment. Judge

' Cole has some familiarity with the Crow Butte cases.

(Pause.)

JUDGE COLE: I think iﬁlwas one'that the
Board did not admit.

CHAIR FROELICH: To Qhat‘extént, if any,~
is your Contention A a contention of émission? Is

thé?e any part of Contention A where the‘consolidated

. NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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' petitioners say that there are items missing from the

5-gappliéation thatfareuréquirédwtoubetthére?:'

" 'MR. FRANKEL:  Well, any part? ‘It includes

" to adequately describe the envirdnmént,as réquifédAby

. Section 51.5 of Appendix A“in Part 40, . .

CHAiR,ﬁROELICH?%.All-rightifan&»goingfbaék

now then to 2.309(f)(l)(vi),;if a petiﬁioner béliéves
that ghé’applicatioﬁ‘failswtb COntaihtiﬁfd#mat10n7oh:3 

‘a relevant <maptér as-_'required.:“by‘ law; .- the

identification of such failure and the supporting
reasons for the petitioner’s belief haﬁe £o be shown.
Can .you 'direct me to .that, to that

response or thatfportion‘éf-little I or 'six, VI, 1in

. your petition or>reply? You see, what I'm askihg'you

to do is what this Board has to .do in ahalyzing your

cOntentién.‘

| MR. FRANKEL; 1 understand, YoﬁrHonorT
As I said, Contention A inclﬁdes failuré for the
application to coﬁply with:the Sectiénsvon here noted,
and that, okay it’s in addi;ion to contention of
omission. '

The - problem that the public, my

petitioners have with the contention of omission is we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS -
1323 RHODE ISLAND AVE., N.W.
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1_spend!ali this*ﬁimévlitigat;ng‘ipy get .through that:
- procedural mofaSs'énd;theh*thefédmﬁéﬂyiééh'amehd i£$;3’

. application, add Qneﬁiineiéndimoqtiit‘outf

¢ -’ JUDGE COLE:~ - But doesn‘t-that Tean that -
you"wdnrﬁthat@whét yQuwsaid;'it was misSihg? .

' 'MR. . FRANKEL: “It.-means that we did “the

.company’s work . for them, and it cost us a lot of time. .

" and motiey to do 1f, because they should havé beén: -

cbmpiéteftdﬂbégiﬁ with,véndithé:bublid}had t6,béaf Vj :

Ehattcdst. To'me,_thatfs what it means. -

JUDGE COLE: - I understand your position.-
MR. FRANKEL: ' Thank you, sir. As it

pertains to thé contention of omission, applicétion

‘omits - an accurate description of .the environment

affected, because it fails to properly -- becausé‘it

fails to disclose any information concerning the

.mixingqu aquifers in the event that the groundwatér-

and the mine aquifer is contaminated.
Tt omits any description of the risk, the:

probabilities of harm, contamination, etcetera as are.

specifically required by 5145 and by Appendix A, those

criterion that apply. So there/s -- if the omission
were to be cured, it could be cured with data,;
reseafch and‘analysis'that’s éﬁrrént} site—speéifici
and applicable.
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' CHAIR FROELICH:  Mr. Pugsley, aré there -

sections ~of the “application which' address the '

dmiSSions_alléged'byfpétitfoﬁQrS?f~ﬁ

‘ 'MR. PUGSLEY:"‘Yes, there are; Your. Honor:

" CHATR. FROELICH: " Where would'I find them? = |

MR PUGSLEY T will_i g "—if yf)u,’ l:l-,-. g‘iVe me -
" CHAIR FROELICH: = Thank you.
'  .'KPausé;fﬁJ ?;7"L-

© MR. PUGSLEY: Okay. Your Honor, I would

refer you-to -- thHere were somé contentions ih the ":.

'Tribé{slpléadiﬁg‘thapL§d~difebtly tb'this issﬁé; I

would refer yOu‘;toi.duf;'brief"in _response’ to :thel”’

.Tribe';.Contenpioﬁ 3,H$tarﬁing’on’page 42;'

.'There'are‘Sections referenced in Sections

-~ I mean on page 43,ftheitop-0f that'page, there’s

»Sections 3L3.1.luand there’s a iiStu' There’s a number

of them.,'But as yduAcaﬁ tell from the reéponseé by
both the.staff aﬁd'the épplicahtj it was impqssiblé to.
tell from.the langnagé of.the contention what'exactly,
whefher it Was'a gdntention of omission of what.

So we pleaded the way we did in,responée

‘to that. But if you do want, would like references to

that,. our;respdﬂse to the Tribe’'s pleading has several

‘references. That one page I just cited to you was one'

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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"1&Cbhféhti6h°A‘ﬁéfélffbfd&ideé'n6tiéé7ofﬂthé“issué

CHAIR FROELICH: Does staff have anything’

' .to add.on this point? .

'-“;;~MR:;CLARKE_fYQurvHonorﬁ1théQétafﬁ'béIievés .

Vn.this‘i$3ue7is~éﬁQafelyaﬁddresged in LEQ}OS;Q;; Ehef o

- ‘Crow 'Butte renewdl® decision’ that the  Board: was® |-

.. referring to, ‘and that:the -staff’s position is that. |

.the petitioners . are raised, and. under  Commission |

'3ruies,fnbtice pleading is nbt.éuffiéienﬁkffj; y

GHAIR*FROELICHf7 Youffresponse;>

MR. FRANKEL : Théhk you, Your ‘Hohér.

‘Obviously this "is not merevnbticé:pleading,x‘Ith»

.fepiéte’With'huhdreds‘Qf footnotes and'citatibns‘to

the applicant’s application. But T would draw the -

Bbard'é atténﬁibn- to rpagé l3~iof 'thé, pétiti@ﬁh577.
fQotnotesA96; 97, 98 an§ then continuinguto fhé_ne#t
page. | |
This is a réferenéé.tb spec%fic éeétibﬂs'
éf"tﬁe technical repott, okay.  3TR 2?7]?;1;7;'TR.

2.7.2.1.7. This is a discussion that is‘a-very g1oss

over kind of discussion. We're putAF—'the:pﬁblié is

put on notice 'that the compahy knows . that it dis
difficult to ascertain'hydraulié-COnnéCtién between
aquifers, that the interconnection betWeen aquiférs

NEAL R. GROSS
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: ’iesulﬁéﬁffbm,a thinning‘br1absen¢¢;of confining units .
' between the aquifers, and they have a citation:-

e That 7analyéis of»iﬁhé_ fegiénalj aquifer - :

;té§tSprévi§§féVidéﬁéé*éfﬂEQuiféi‘inéé%cognéQEiQn;'
R 1 Wel 1, they _' makethOse s tatemen ts but '1 they dont say
" how, thatwou 1a apply in. Sux 54 tuatlon if we e & mine
Caquifer with solutions in it that are mobilizing |

' Uraniuf; arseni¢, thorium, selénium, all that. Stuff, =~

I you'saYJWeil; wefknwatﬁat‘ﬁhe%éﬁs,a

. ‘connection of some kind, interconnéction results: from -

thinnihg"or--absence. - Aha1yse$L:show that there’s

- interconnection, and then if you. get into the breccia

pipes ahd'the diScussion§ of;thosep and what it never

says is if we, quote "the company, " go ahead and.do

this, there4Wil1 be chemicéls that ‘are injecﬁed and

.mébilized, and those chemicals aren’t‘just gQiﬁg to

sit there. The ihterbonﬁectibnSfﬁili pléy dynamics‘on

those.

Now 1if therdon”t'anw~whét’s going to

- happen, they should just say "We really -don‘t know

what’s going ﬁonhappen,ﬁ‘énd théﬁvthe pﬁblic éan.say
"Okay, the company knowé:some-thihgs; it-doesn’t know
other tﬁings." | -
But what’s‘ndﬁ okayviévpo_téil us‘a bunch
NEAL R: 'GR'Oss?_ |
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>? ﬁOf fa@tévthat if‘you'téke»thdéé factsvéhdﬁYOu-édd:them

- to ‘our-factual situation’ om the ground, lead to.a

conclusion that1Shéula‘haVeﬂbeen diéclosed,fﬂThatﬁS

“the-omission. ° They could have-said "Public:of-Fall: - | -

'?f-Rivéréééunty3aﬁ&%ﬁUSﬁérfCSQntjrl‘WE‘kﬁOW“aboﬁﬁ,éOmé‘

: tviﬁtércdﬁnegtionéffjWe'really;dénft.knbﬁ"Where theyfdo.

_if we .get. the license; we’re going

ko dojé“bdnch”bfiétufftiﬁ-EHé'hiﬁélaniférT "itfs”

'“going»ténreieaséfé‘bun¢h ¢f1chemicaIs} and wé_reélly

f*liddn’t'kndw if it}Will bé?adéquaﬁélyfééﬁfinedff“

Then;you,allfcag:say "Well, that might be

inimiééi.to'publi6 héa1£h'and safefy}",and I have a

L nbtevffém Yestefdéy, a good time to go'back to,'where

I heard éouhsel;f¢r}the 6ther side, -company counsel,

I'bélieve.it~was;Mrm'PugsléYJ-saidvéomething to -the

"effect‘that there’s no NRC'régﬁlatidn-that requires -

_ there’s”no issue related to lack of conﬁinement,‘that

that's --

‘Theré’s no regulation that requires them

’to show that. Bﬁtll believe the whole Atomic Enérgy

Act and the inimibality standard, public health and
safety, requires that no license be issued 1if

confinement can’t:be shown, and adequate confinement.

is a technical_term-that goes to the merits.

- So I'féel that’s where we’'re at, and so we

. NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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"‘gfﬁa?e 6b§id@éi§ldispﬁﬁé that yogrcan';f‘wéfbéliéV§;ybﬁi'
'éan"f'isSué a*liéénsé<uhder 40.32 or undér_fﬁékAEA3if’

~ you do not fiﬁdladéquéte confinement. . We.believe the

~ ‘application-talks about problems to finding adequate.

-confinément;, but it draws no conclusions and makes no: -

‘stateménts: following that. - |

;Sé*fwhaﬁ.;?- did',waS-igo —ﬁhréﬁghﬂntheg_'

| ‘dpplication and pull dut their own words. and cite to. .
'ﬁhem! éﬁd:ﬁhéy’bugﬁﬁsto~bé]abléftd.m§tdh?hhéir]ﬁ6f§$;i“;
“from - thelr ,Jabp‘lic‘atioh ~with - ‘my footnotes and )

r‘éf,ei:“encéls,‘,'t‘o:_ the -Taw and to the contention:. .

. ‘JUD.G'E-_CQLE': I r"emem,ber those s'ta:_tements‘,

- the stat'erﬁéﬁt_ that' Mr. Pugsley made yeste_rday.' I
guess T was surprised too, Dbecause I thought
"confinement_ was an issue. ‘i’d‘-like 'to. ask. the staff

- what it thinks of that statements.

© MR. CLARK: Your Honor, I do not have the

' :svtagtem'e.nt:'-'_fré.s_'h in my 'memory,- so I'm going off what ——

JUDGE COLE: H’e’,AsaAid that confinement is.

‘not a requirement for an ISL license, confinement of

the aquifer you’'re mining.
MR. CLARK: There need not be complete
confinement in the sense of geological confinement .

The NRC staff does not require that there be

’ absdlutely- geologiéal confinement of the mine aquifer.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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" the WRC reLies on groind water, moritoring’ |
:”¥‘ana §;£ef méasu;égiundeg?éppenéi% A, EQ énsége;ﬁhaﬁf
Eﬁéféfé7‘n5ﬁ - théref'éyegfﬁf;é%cursioné ;ofﬁ{leachfifi
_solution. But there need not be absolute geological

"~ confinement of the mine opéeration..

- that they keep the water they're using to get the
'Vuraﬁium'out of?the'mine7;Eeép'thétlfrOm'otherféquifers'f’.

’that"are used for'drinkiﬁg,waﬁer?{_-

" MR. CLARKﬁffThere is.. Undérfcriterion‘3:

. seven establishes mdnitdring.programs,'and thus the

monitoring wells that _will_ ring or surround the -

production levels. I should mention also that Section

5145 does require ‘an ‘adequate.ydescription_ of the:

affected enyironﬁeﬁ;.
' So I-wanﬁ”toimake sure what I‘m saying.
We. db reqpire ‘issues "éuch as confingment. #o' be
addressed. But that’'s a-separate ﬁoint from-thé‘issue o
of whetherAthere needs toAbe perfect coﬂfinemént?
JUDGE COLE:. Mr.'Pﬁgsley,'would'you like
to qomment on that? |

/

‘MR. PUGSLEY: All I can say, Your Honor,

is that what the staff has articulated is what I said

yesterday, which is there is no regulation that say it
has to -- you have to have complete confinement or you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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can’t have a project. Theprint»isfit’s_éonfinémgﬁt3 
- but I did not- say ébnfineﬁeﬁtﬂié n6t-an issue’that{s

B ﬂqtfeValuated. o

' Of course it  is. It’s part ‘of the .

appiicatipn; part. of -our apblication”and'it’sflogkédfw'
_féﬁf'fButfaﬁgétéffjcounSélfstétéd;Kthefé;aréfothéfy’”x

regulatory controls employed, and I would like to-add,

on “your Statement ; Your 'Hi'orior , about the’ afé__; there o
réguirémeptsxffoi‘éfevehtt recove;y;:solu;idn$, ff§m
miéfatihg&ﬁé_gﬁbet aqjacépt nonéé%?mﬁt,#ﬁaérgrbuﬁa
~They{ré  thjVjust NRQ  requ;reme@ts;>f>

They’re EPAjréqui;ements ﬁﬁder the Safe Drinkihg'Watef
Act as Weli.

 'JUDéE COLE: éé thatlgécompliéheé'tﬂé.
same purposes of isolation -of thé‘aéuifer?" |

 ,MR.'PUGSLEY; ‘Yes sir f}f'

MR. THOMPSON: | Confinement .is fairly
typical at theSé‘ISL1debosits, beéauéé the water fiows
between the 1éss permeable aquiferé through sandstone,
where the reduéing.conditions exist;rand confinement
is more or less perfect, depending bn where ybu are at
any given ISL site.

In some cases, confinement is, you know,
goes all the way aéross the site and you can say it’'s

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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these fluids . f

;3.07 .

Z;%“if;wéffe ré?lly.worﬁied”abbut hofizohtélktdntrdls
: and not Vertibalrcontfols bééaUSe of'the‘Cohfineméﬁt
ébove;éndfbeibw(;énd;the_applicétion QOntains;a'greép

deal of information regarding the confinement at this -

© .So'yes. Confinement is an issue that ‘the:

.. staffievaluates, and if confinement is imperfect, then '
the licensee has to say how'through'a combination of
,‘monitbf;welié arouﬂd-mégitbf)wells aboye;and;béiéﬁh

.and Well;fiéld{balancevand thgfbleed;“they.qan prevéﬁtj

rom moving out.of the recovery.. - *
JUDGE - COLE: Hopefully ﬁQ minimize or
eliminate excursions.

MR. THOMPSON: To minimize or eliminate

~excursion, and excursions, by the way, is something T

think that isn’t always well understood. Ekcursions,

ﬂ ybu piék'UCLs. You pick.parameters and constituénts

that move the fasteét, and not thé radioactivébdneé;
Tﬁingéziike chlorides ana ﬁhings that are baft of ghé
proéess,'because they get to the monitor welllring :
faStéf} |
JUDGE COLE: Yes, thoriuﬁ excursion.
.MR;' THOMPSON; . Thoriuni excursioﬁ,‘ and
excursion tells you that maybe a pump is down. So you
have specific license-égnditions about what’you ha&e

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS.
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" to ‘do to correct that excursion withinfcertaih;time

framésffand“iffyou'can!ticontrql_it, yoquefgotnto

. CHAIR FROELICH:  Mr. .Thompson, just for .

*the bencfit. of the court reporter and the record, -

. MR. THOMPSON: Upper.control limits.. -

" CHAIR  FROELICH:. ‘Thank you.

MR. THOMPSON: Sorry. .
CHAIR FROELICH: * Mr. Frankel, I'm sorry.

";MR:’FRANKEL: The reason why the NRC can.

'ireach‘possiblyflWith>regard7tg some ISL' projects, a -

- sconclusion .that it can be licensed in accordance with

Athé ADA_Undér the:4ﬁ32 aﬁd the_inimiéality['is bécéusé

“if there’s a scientific conclusion that there is, and

.~ it’s a technical term on the merits, "adequate

-cOnfihement,. adeqﬁate _ heéﬂiﬁg' the .:géoibgy;; ist
_sufficient,fin.light of ffactures,:faultiﬁé{;greééié
'pipes, eﬁéeteré, uéually the>abseﬂce'of;tﬁoéé Eﬁiﬁéé,»
- the geologyA would btheoretically' be .sgfficienﬁ_té
contain that mig;atipn of quufsions, such.that'in
gombination .witha an ﬁnderstandiﬁg)'ié  comﬁigte
‘ﬁnderstanding‘ofbthat geologY, as to that léVé1 éf‘
confinement, there is a tolerance of riék assééiétea

with that.
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 git”S;tédéquaté‘ butv not{fcomﬁiét?/Q@qﬁd;f

1suppoéextheré”sfé,tenuperCen;_chance ofgmfgratidﬁg
“THe thought is those monitoring rings will find ‘the -

‘prblem, beéause}ﬁhere”s been*a"scientifiCﬂgédlogicf R

based - determination that ~there's - fairly good

f pgréentf bﬁt iﬁﬁskw§y mé:éfthanﬁjOl 4@;_50/ §bi.7O4‘8O2'

' 1pér¢eht{;f f

That;is'tbftheApart that’s_not full, 5ﬁt_

o yét7is.fdﬁﬁd‘suffiéiéﬂhltd'béjadéquaﬁéﬁ:[fherefafé;“"

other prchdures} p;othlactic;prqcedures(3m0ﬁitoring;'"
procedufés>and cleanup prdéedufeS that‘try to truncate .
that risk,. so that the ultimate risk to the pﬁblié has ;f

been narrowed down andfminimiZed; sd‘thatfaffindihg'of 

‘inimicality can be reached.

" You cannot reach ghét finding{'éven with
the monito%ing.wells and;éll‘thgt; if“?éu’ré‘génly*éti
3b‘perqent'c0nf;dencebdf confinemeht/ 40 bé;ééﬁt, 50
péercent.  A£ some poiht? the;écieﬁéists1éga'judges
will'say ipﬂé enéugh. yBﬁt _iﬁjislan;issue_ If you<g6
b&ck'aﬁd~look at the record. I;h g1éd we gét to talk
about it‘again.' |

It’s an issue in maﬁe#ial disbute. It's
a genuine dispute, and'obvioﬁéiftafthe'pégplé Who
live around the proposed ﬁrqject'(érea,~_itfs thé
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: ;bi§§é$t‘i$$n¢iw¢ ngve};nLéék;?f{énnfingmentfmeané
<:contaminatinn and deStruEtionpbf onrzwnyvnfiiife:nn

fMé;4ELLIéoN¢ If>ilnaynédd;jfof ékéﬁbiefgn'
fbr.nLaGarny%;affidaVit infnisiqninign,“hejnginﬁé‘éo

fipné?faQtithét'atjéf3?2nlbéﬁf;nefapplicaﬁion; tnef‘

"apblicanthtapés thatjthefe‘s*ho’knéWn fantéiwithin
 ;thgnpiojectfafeaf?andnwhdtSDn;iEaGétry‘géy5finﬂhis

" opinion is ‘between faults; . fractures, = artesian.

. there’s all kinds of movement that’s going.om.

taking the position that‘théré's no known faults, that’

'parfiCular“area. ~ There’s faults and fracturing

everywhere élSe(in-the‘Bladk Hills except for this
particular location, according to thée company.
‘ Dr. LaGérry1¢itesxsdme”stUdies, ‘We alsb

have some othef_studies that were cited with Dr.

AJarding!s report, and'such aS -- that are Statedlin

her’geologinal summary . Theré’s aiéo, a part of the
application, 13.1 of their Anril 2009, they talk about
six contamination pdthways. ‘'That’s on page 13.1, dash
1. ~None'of:them‘invnlve‘fauité or fractures.

So it just =- it Seems to me that we need

- this contention. I mean if we’'re talking about

"NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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pressure, -thinning hnfxzthéf:bdnfiningjuléYéré};_that ‘
We'wouldiéubmiﬁ'ﬁhat‘iﬁ@thé applicant’s”

1partnof the problem"isia”ladk'qf"infdrmaﬁion*in this




3117
A“iAjtqumissiQhé],if}weﬁte”ﬁalkiﬁg?eboutﬁayailableﬁetUdieéﬁf"
.21l - “that afe‘oﬁtjthere'that sugdest there are fractures

3||. " and Faults in’this area, and that the way the watef .-

o4 '_'flqws>_createSifp?leems :of{'petential intermixingii'

"~ 5 : gespeeially;Wﬁeﬁffbeegﬁse:this procees-ejeetS'uhdef

‘pressure-water into the ground, and Thereforé, as Dr:

.ijf Hf y§GépfyTinﬁ;e;eg£;}yog,Haﬁe horiZQnEal.as_wellfeeﬂ.

";'éf‘"V‘Veftical'péthw5y53theﬁ7may’opeh'ﬁp'asﬁa result of this’

"e?g.. :iadaitienalepreesefe.{;
- 10 ;.'-:..vf:  '1D%:?ﬁaGaﬁfy eisofpeinte[eut{-and:se deee
11 || our other expert, that you'know, you have allof these
.'12  iuﬁeﬁplored egéleraeéen. holes, and. there’'s eo ,mahy
REERIE 'enkﬁoﬁﬁe thaﬁfaren(; feally'dealtvwith.' As‘a ﬁetter:-.
. . . .-.‘_.14 ' ‘of :fac‘tﬂ,' t':he. 'c-OIT}:pany ,seYS well, t»here’s 4,‘OOO or so
| 1-15' unexbi0£edfegpiofati0n~heles right:aﬁ tﬁeisite,
¢16 _>> } A 'Se'ékey,-we mentioned it. No, I'm sorry.
g,lj' : There’s'ﬁoo.maﬁy:unkﬁeWns,.and'that’é.reéllnyhae,this‘
B 18 |- ‘first content;enﬁgees tof So we would Submit.there’s
o i9_: T a loe 'ef. 1£teraeure, end‘ there: ie additionel
20 literature:
21|l - . IfWill-try my best et some point to make
: 22 ‘a formal motionﬁ because‘one of the things that’'s part
| 23 of 10,C.f;R. 2.309kc) is ﬁhat if’the untimely filing
24 would be reasenabiy expected to assiét in developing
. : - 25 in sound reeerd,' broaden the issues, make available
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. stﬁﬁf in;our plea

| for parts of the application:

through' the contentions one by one.

3120

finformatibn thatAWouldAhelp_iﬁ your decision-making, . .

R
f

Tioit’ ‘seems to- me that’s exactly what some- of the -

" wWell, we do that properly. We have cited’.

dings andfthe ét;achments};that §5f'ﬂ

right.to these issues, including specific¢ regulations . |

MR. . CLARK: 1 ¥éur Honor, I'm a’little-

conquéég_in,parthbécauSé_What4Mrg,Ffankél said seemed . |,

to réféfiﬁb COntentioniB;h‘Whéﬁ Mr. ElliSon‘saidvseémS‘s“i

,tO:bégiﬁmping ahead to Conﬁehtion D. T just.don’t. |

know if we;ré addreésing"cdnpentién AfdrAif;wéfre:
moving fbfward here. |
| 1 éHAIR.FROELIbHE"It’s my iﬁﬁéntion.ﬁo move
l'MR;‘CLARK: _Tﬁéyépaff wOuid,sa& jﬁst none
of whag Was‘juét_stated, alﬁhough I’d'agree.thaﬁ'sqme.
of that is repeated in‘Cohtentions D and E, none'of
that'is gpated in Contention A. . So I sﬁggest’that it
not. be used as éupport,fbr“Contengion A. | |
CHAIR FROELiCH: Staff counsel, I'd like
to leéve Coﬁtention A at>thié point. But could you
take a lqok at the citaﬁion.to the C£OW'Butte case on
page 20 of your'response?' |

Just because there was some confusion on
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" whether it ‘was the new license:or ‘the -eéxtension, and -

- ‘at ‘thé break, if ‘vou could reportiback 1f5that/S-

AfaCCuraté_érfhdp}fthé'Citatidn thaﬁfappeérgfohfthef

first full;paragraph;on;pagefQO? vThank:yog¢ ”Létf$_

move =

" MR. CLARK: - I can address that now, "if’

- you’'d prefer. I meap‘we_aleQgizevfor‘any;;{gwe,dia'}'

. .not.cite to: the LBP number: That would be LBP-08-24"

»ﬁhat we wefe.féfefring to.
_Ma?béﬁi:SHOQia ¢la§ify,_beéau§é:i£TWés,ﬁ§E
'LBP. ‘It was thémoﬁhéf lbweridegiSion.‘ iﬁfWés §ﬁ thé
- -- let me'ﬁlafify? | :
'”.CHAIR-FRQEpICH?_ Would you:take_a_lookuét
that and juéﬁ thénk yoﬁ. Could we ﬁaké, pleasefié
five ‘minute - break,” énd. then we’ll biék~éup ﬂwifh
Contention B. Thank you;
~(whereupon, a shor£;recesé_was taken,)
CHAIR:FROELICH; Ali right. Let’s addréss
Contention B at ﬁhis’point. This cbntéﬁtion also
looks_familiar to me.i IS this the contentioﬁ.that was
denominated Environmental Contention B in the Crow
Butte case?
MR. FRANKEL: Yes, Your ﬁonor.
| CHATR FROELICH: Okay, and just to make

sure I'm on the right track, does this contention, as

, NEAL R. GROSS
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‘reviewed by that Board in .LBP-08-24, this contention .

" was not- admitted?

'~ 'MR. FRANKEL: Your Hondr, refresh .my

- _recollection on that; and thése were contentions that <

were admit@éd'invthe?ekpansigﬁ, and they_weré hbt’ 

. admitted in the-reriewal, I 'suspect as they weren’t :. |’ .

pfoperly pléd;in the ren¢walQ;::f

“"But I do hot believe that 08-24 has stare -

dééisisléfﬁééﬁ Céﬁééfﬁing_this ééﬁtenﬁion'>Bp
;CHAIR_ERQELICH:’»ﬁo.;~Itfé not ‘done.. T
was ‘only looking to see the differences in the
applicability'from that céseiahd thisﬂ,,
.afﬁg, FRAﬁKEL;  ThankVyQﬁ/.Yoﬁr_Hgﬁori‘
CHAIR FROELICH: ’I/m'finé:

'MR. FRANKEL: ,And_as~a Comﬁent, this one

‘focuses on -. use and - contamination, not .the

’applicatidn/s complianéefuith,the regulations required )

tdbdescribe.thbSe things. This'goes'stréighp to ﬁée
of contéminétion and inimicality uﬁder 40.32. "

 CHAIR FROELICH: And T don’t want to put
words in your.ﬁouth, but am I correct that in.order to
find'the six elements required by 2.309(f) (1), I ﬁeed
to-‘go back = through _the declarations ‘and the
intrédﬁctory" material, the first 32 pages. of ‘the:
petition?
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iiﬂfﬂV;ﬁRglFRANKEL:, YESEL:quid‘yOu_Iikéimé?ﬁoh'v

jt:sgrt of focus-you?" I‘méan'I.Coﬁldn!£>go through 6;000'

-'in here is reélevant to our contentions. ,ThatLSLWhYQ

I

CHAIR FROELICH: -Let’s move to Contention

|l . C please.. Now Contention C presents a.little bit.of .

-

an- issue -for ‘us. This is a contention :that was ~
'similar to the -one that was denominated Envifonmental, &

“ Contention’E ih:theﬂcrow Butte case?

MR. FRANKEL: Yes, Your Honor..'B = ', =~ <

CHAIR FROELICH: -Okay, and in that case,

}if‘ifregall correctly, the Board,admlptédgit;‘but"thér

Commission, which is binding precedent on this Board .

'ih~éLi409—09;_réjected it?
MR. FRANKEL: Yés, Your Hdnorauaue to
'féilqré  to 'proVidé  thé' adeduéte “gﬁpéqrtiﬁg
. cured in this
expréséioh of éJSimilar’éoﬁtention. -
CHATR FROELICH: . Okay; a11~£ig§t. In

Contention C,. would you provide’for>me a épecific

- statement -- would you provide for me, for the record,

the 10 C.F.R. 2.309(f)(1), provide a specific

statement of the issue of law or fact to_be'raised or
controverted, for Contention C?
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MR: FRANKEL: " Yes, Your- thbf._; ;The 1j

v.S?ééiﬁiéki$59élbfiiawnr?aaSﬂ;ﬁhéoh§r§V¢rtea,ﬂééfﬁhatff
V..Ségti@hﬁ5l45(C)fféqﬁi;eé,:§B:the‘ekfeﬁtjthat_tﬁérg‘ére'- "
:iﬁpértaﬁ?}gﬂéiiﬁégivejcéﬁéi@érati0§saﬁﬁgfacﬁé?éﬁfhaéﬁ“:fﬁ'
' cannot be quantified, those considerations or factors | -
 sha1ii§é}disc§§ééafiﬁ,qgéiiféti?e Féfm%f> 

“' . Yet: the application doesn’t contain’ any . |

qualifaﬁiVéﬂér7ﬁuéﬁtitat10é:§nalysis:Sf ihe_negaEiVe["

'impaétémpredicted;and estimated by the applicant and "
include ‘it; 'such as the value of the millions: of ' -1

-gallons*of Watér{‘

So:thewspecific StatementhfiSSue of.law or

‘zkfact _réiéed i; ;the applicétion.'dééélﬂnét jfulf111 ’

5145(c), because it . fails . to, 'include _either

_qualitativexorfQuantitativefConSider%ﬁi@ns having to -

do with the{ﬁaiﬁe 6f thé @éﬁef phéﬁ{is going to be
taken ffom_#he Iﬁyén‘and the Madisdn;éha‘the ;Qég‘of:
theAproﬁerty'Qaiﬁes. | ‘

JUDGﬁiébLE;“  iﬁ‘YOuriéonﬁentién( you
refér'tO:thvdfawdown'of aquifefs a§§ tﬁgVproblems
associated wiﬁh it; What’é the‘baSis?féf YOur saYing.

that there are problems associated with’the drawdown

of the aquifer?f S '“ ,

MR. FRANKEL: The'Torfell!stpdy, for one,
expressly describes the loss of realfﬁroperty value
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" arerpart of the Oglala aquifer. =’ .

- told me-that when heér wate

15“froﬁiaquiﬁér5dradewné,L3With reﬁérenééfﬁbﬂthetoglala ?if§

. aquifer, Sbmé~of-thefformations involved in the PAA.

¢

- 'So while there are many common -sense = |

" aspects that go with-a drawdown) thé hegative effect -

of a'drawdown.- Fofléxample;“my'¢Iiéht‘suéan Hénderthf‘"f

RN

~table went down, correct -

‘me if I’'m wrong; you had 't lower: your well -- lower

i

' _youf;pﬁﬁngSO,feét,iﬁ,é,lh?do fdbﬁ‘Wellfi ;”

;JMSJJHENDERSON;fik).llcfs-l;ﬁogifoob,Weilyﬁ

,1,716 féet;iandri ibwéréd iﬁaabouty210fféét:

MR: FRANKEL: 1,700 foot well that she had

to lower 210 feet._,Jﬁstfthe sheer going dut there aﬁd

"puttingjit‘down 2ld.feetfisié neéatiVe;impécﬁr it

costs money. -So when' theré’s a drawdown, it affects
pedple.

MS. HENDERSON:  Well, you get less.

™.

“f production.

JﬁDGErCOLE:F  ‘The‘gpblicant‘appapenﬁly,
made estimétéS‘of‘the dra@dOwn from ah'aquifer that's
in.Seétibn.4.6 under‘Potenﬁiéi‘Wapé;'Resource Impacﬁs.
I dén’t know how théy caléuiéted ﬁﬂat, but it would be
going too mﬁch to the mériﬁéng'ask thém-to do that.

" But what sort{bf nuﬁbers are involved ih

the éstimated ‘draWdown:;bfﬁ_gﬁe- aquifer during
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- operation?

- MR. PﬁGSLEY:' Ydu'have~anéadequate‘—;'Qné

. moment,: please sir. ..l

- MR: THOMPSON: - Twelve feet in the Inyan -

Kara'at the site boundary.: - That. doesn’t. -= and then . |

' ’deTfé;dealing'witﬁfsomébbdyl187miles éWay.<‘

‘ LgM3l{?UGS@EY;.kéiuézthére iS’éﬁopherrﬁhing;'

" to know for the record, .Your Honor, is the reference '

 we madé yéSterday'tb'tﬁé,iésuefof'Watéfffights,'td'

‘ﬂ qudubt phis_projecﬁfﬁqﬁdjthat we.haVefto Satisfy“

éf;téria régaraingfééé@doQﬁvﬁb#:thag asiwéil.
;JUpgﬁjébQE{; What c;iteriaﬂis{ﬁhét sir?:_
 MRL PUGSLEY} ;Thé sﬁate of South Dakota.
JﬁDGE ;éQﬁE; ‘; th)”ESdUth ,Dakota‘!Water.
righté; | | | |
| A ﬁR. ?UGSLE§; ‘Watérfrights.

,MR.AFRANKEL:l YQur Honor, would I be able

”to,ébmment to that? ~So I would draw -the Board’'s
attention”to page 20 of the petition, the footnoted
language. It says "Applicant states ‘that the

‘consumption of groundwater and short and long-term

changes to groundwatér are some of the groundwater

'impacts related to the proposed project.

' MAS for consumption,'applicant estimates

‘that the drawdown.of the Fall River aquifer at the

. NEAL R. GROSS
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nearest domestic level be at alow of 919" feet, and a -
 1ﬁiéh Qf.4218*féeﬁfdufiﬁgj;he?fifs£ éigh£ﬂ?ea;s;ﬁnderJg:
nffﬁéfgeﬁ%yéér ifégﬁsé;@_ AnQ§Hér‘é§£iﬁéﬁé 5f>aréwde£Vfi'
0% the Lakota Formation, between & Tow of 4.9 feet and |

a'high 0f'12:6 feet. - . i

‘Thete’s no statement,. as ‘far ‘as Toknow, . | =7
- .- about an ‘éstima‘,,t_,e‘d;dr—awdown,‘ fér_ the Minnelusa or the -
Madison,” which are planned to be sources of water for.

_this project. _So it’s.clear. to me that to simply say- - | -

my view... '

JUDGE COLE:  But that’s in the aquifer -

.that’s mined? =

MR. FRANKEL: The Fall River aquifer and = |

the Lakota Formation are part of the, I believe, mined

‘ adﬁifer, but. the references are- to the nearest -

ddmestic!wéli;;and so I usevthat té do --
t 'CHAIR FROELICH: What page are you réadin'g
froﬁ? | |
MR. FRANKEL: Th'at's- ‘ page. 20 of our

petition, Your Honor, footnotes 159 through 161 and

_ the associated text.

JUDGE COLE: But we do not have any.
informatidn about any drawdown of the other aquifers,
the non-mined aquifers.

NEAL R. GROSS
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JUDGE COLE: = And do we know if they're

going to beé using any water from the aquifers?

' MR. FRANKEL:  We' do.

JUDGE, COLE: = - Thé Madison, for example.

o MR;fFRANKEﬁ: 'Aé;ﬁaﬁ'as‘I kﬁdW[lI'béIiéVé'.

1

thatlnformatlonls not Stated in the appllcatlon e

MR: . FRANKEL:. . Tt's ‘stated. in ‘the

épplicatidnfthat’théYfmighE_dfawﬂsubStahﬁialgwafér'l‘VJL

resources from the Madison,. and itﬂs-alsovstatednthat

theyﬂmight'drawféither‘fromithe Minnéiusaljg*fgfﬁ

I believe it was Dr. Jarding. that. said

that since the Minnelusa and the Madison"are'égéarly

cpnneéted, a dréw'from‘thefMadison would affectthe

Minneluéa. Butﬁ'so there is an ihdicatiOn':hm‘the

- application that those water resources -are going to be

drawn on, and there’s no indication of a drawdown

‘amount. -

. JUDGE COLE: These are considerably

deeper "than the Lakota aquifer and -the Fall River

aquifer?

MR. FRANKEL: Yes, Your Honorf
MR. ELLISON: But there are breccia‘pipes
that if_connects‘the Minnelﬁsa; |
JUDGE COLE: well, I‘.think there’s
information to indicate that the breccia pipes are
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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‘nowhere near the area ‘that’s going. to. be minec

"Eﬁat"correét?u,f

~and this is a recharge drea.

“ MR. ELLISON: ~Wéll, they're around ‘the . | =

area, and that’s what Df. LaGarry talked about, the -

breccia pipes  being ‘along the  faults féﬁd_ﬂﬁhe}:'

fractures, and they’re huge-fractures into the‘south, -

MR . 'moMESQN‘;‘ May I]ustclarlfythat the
wells tﬁat‘yoq’r§‘£efgrfing to are %he?wg;ié‘ﬁhééiwé"
pointea  dut tﬁéti ére Ainside -the~‘péfmit beﬁﬁdar§*;'
yesterdéy?_ Aﬂd4We:aré ﬁo£ goiﬁ§.t§1G%QWEéﬁyiwatérﬂ
from the Madison during qperationé. 'Thé oﬁl¥{tHiﬁg'wé
said Was we might draw watéf from.ﬁﬁévMédQSQﬁ-fbr 
resﬁorationi'

_MR. FRANKEL: Excuse me . Tf I understand

correctly, if the applicationsays 'théy_f'might - do

something, and if the license is issued: based on the

‘application, you .give them the ability to do that,

unless there’s a new amendment or public hearing

associated with‘that, Them.éaying ﬁhéyfmighﬁ do for
our purpoées meahs.they are going té do it, and their .
failure to properly specify how much Water theprlan
to take and our inability to find that information is
indicative 6f their failure to comply with Section

5145 andl—Qf
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. _MR. PUGSLEY: . Which is the exact reason,.

'Your-Honor, that we.addressed cénSumption;aﬁd3drawabwn 

" in our application for that option.-

| ;:“Q‘JUDGElBARNETTr‘ :Is»there any&héré.in the

»j}abpliﬁétionﬁwhérejiﬁfs stated tﬁé fadiqu6f:effé§£_Qf?’

- the drawdowns? -

. certainly ‘find ‘the section f£or you discussing that!

- But as noted'earliéyh the;ahalysié, impact analysis

associated with drawdowns inlsectLOn'4}6h2.6 and 7 of

the environmeﬁtal:'réport;v Ehatisv ciﬁed in  our

' pleadingsg ; _ 'ﬂ;

”MR. THOMPSON: Give me thét ééaiﬁ;i‘Fogr
ﬁoint ;;_'

ﬁMR. PUGSLEY; 4.6.2:6'and 7.

<JUDGE'BAﬁNETT;I 1.6.2.6

MR. PUGSLEY: No. -4.6.2.6 and .7. It’s
a.mouthfui.éf numbers . | .

JUDGE COLE: The numbers are on‘page 23

 of'the NRC staff response to hearing request. Found

on page 23, footnote 15 and 16.
MR. THOMPSON: Right.
'MR. PUGSLEY: Yes sir. Yes.

JUDGE COLE: Drawdown test. You had some

information in there about drawdown and the amount of

- NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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. (202) 234:4433 - : WASHINGTON, D.C. 20005-3701 - ' www.nealfgross.éqrh

UMR.. PUGSLEY: - ‘We believe so. . T can |.




10

11

12

13

14
15
16

17

18

19
20
21
22
23
24

25

1323

| afawdown. How was that test conducted? Do you kiow? |

© MR, PUGSLEY: - Allow me;  if T may.

(Pause:)

:f[_MR;fERANKEL{* Yedrﬁﬁonofsj?if I'hight”aski'

L

B TQHAIRfFRbELICHf:fSure;"fi;5

© MR. FRANKEL: I note that these exact same:

"‘sections and ‘referencés  are - also " discussed ‘in

v

;5Cententionllj subpartsq46, ggainbto aboutw513_-A;eeyOui.,

interested and are we going to .cover later -and refer: -

“back to here? .

JUDGE’COLE: . We heve,read‘tﬁfeugh.thQseﬁe

100 items.
'MR. FRANKEL: Thank you.

' CHAIR FROELICH: Every one of them.

MR. PUGSLEY:' In reSpense’-to your . .
question, YourvHonor,ewe’Ve-been advised that we‘used.7

a combination of data. One was historic data, 01d TBA

- data from pump tests, to streSSethe aquifer,nas:well
as we did our own independent, two independeht pump4
tests to -- iﬁAthe seme menner tb get ehefdata.

JUDGE COLE: Now-ehe term "arawdown,“'

.that refers to the drop down of the water_leVel in the
pipe after so many hours of pﬁmping at a ceﬁeein fate?

MR,.PUGSLEY: Yes. »

NEAL R. GROSS
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- _JUDGE COLE: = Now that does not .say that . [ -
‘gthe aquifer level over iﬁs éxﬁansévhaS-drOppédfthattlx

~amount?

MR: PUGSLEY: That's correct; sir. '

9UDGE COLE: . There could be s zone of |

7:finfluencé"that!mightﬁgé_éutfaiééﬁpié-of’hundrédtfééfjff;u“

--.that’s what you.mean by -

.drawdown. It doés not indicate‘the levél of water and . |

the averagérlévsl.of'water.inithe aquifer? -

{

ME:%THéMPSOﬁ::ubbf#ééﬁé,i_L

lfQﬁfAthé’reéofd Qéﬁ@ehtéi);

MR, PUQSLEY&,l _wéi&éf‘ﬁéen-’adyi%éq we
md@eied_it to-the:boundéfy, thé Si;é;boundaryf:

JUDGE COLE: ‘Okayﬁf:‘(

‘MR. PUGSLEY: To get.a full picture of the

‘proposed permit area, which is'largér'obvioﬁély than

- the recovery. zone, the mining zoneQ

JUDGE COLE: - Okay. .So when you get a

drawdown figufe( what number are yQu-talking about?

‘The nunmber  at the outer edge?

MR. PUGSLEY;r’Atlghevedge of the site
boundary.

jUDGE COLE: '.And‘thaF’S‘hoW you impacted
it to people outside? ”

MR. PUGSLEY: iCOrreqt. V
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" JUDGE COLE:. . All right, thank you. I . |

understand.. -

MR.. ELLISON:  May I ‘do. a point: of.
“clarification? Powertech in-its application-at Table

'2f?%i8ideééfibés:hOW Médi§6n;finyaﬁfKéra.apd-Madiébh

‘wbgldi‘bejluse§ ;auriéqﬂ:théf_proceSé, ~noﬁ"jusE;

So i'wéﬁted tQ'juét:clérify thaﬁ’inzihe
appiiéaﬁion;”it Eaiks’ébéﬁtfthat.',Iithink'we‘talkédf
a'little bit about that yesterday, that if there.would

be a loss of abdﬁt‘lOQﬂgalibﬁsfper miﬁute totaljﬁand

that it would Dbe’ from both the Inyan Kara and :the
Madisoﬁrbased'upoﬁ:théitlappiiédtion;

'CHAIR FROELICH: ' I think we understand

‘that. -

MR. ELLISON: ~Okay, thank you.
JUDGE - BARNETT:_ So let me try and

understand. 'So'ybu'dniy‘didAthe modeling for -the

radius of influence out ‘to the site boundary, or you

did it -- that wéé‘thejextent of the pump test, and
you,did,the<mpdeling oUp;ﬁurthér than that?
| (Pausé,)
MR."PUGSLEY: 'I4m going to answer, and my
colleague‘will.hiﬁ mevinAthQ péck of the head if I say
NEAL R. G’Ross- ,
COURT REPORTERS AND TRANSCRIBERS
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. those requirements are they can’t'have

‘;Someﬁhingrwangl ;We§médelédvifit0'Eheisibégboﬁndaryff'

= proposed site boundary,. to’ensure that it would-not:. |

"~ have adVefSe-impactSUQn'theVpbtential'EofaChiévé'the{_'
" water rights;whiCb:wéjreﬁerénced,previ§u81y; beéausegf

‘adverse impacts

“on, to nearby wells. at a certain distafnce. -
. . RS i RN - : . P 4-“ .

.. So that!s.what -- when we determined that

'at the intended site boundary there ‘wouldn’t - be

- adverse'impaétS];thét’s why we modeled it there. Is-

1that ch?é§t?"
. VOICE: Yes, I believe so.
MR. EQGS#E.Y': Okay .
IJUDGE:BgﬁNETT; "ihank yQut
f 'JﬁDGEt6QiE;P 'And ﬁhe ambuntbéf water that
- youldQ3thé'test wés #hé aﬁoun£ that you eétimated you
. would be:drawingféﬁ the.maxiﬁum? |
”MR;VPﬁQSLEY: - The émount of water we gée
in fhe pUmpltés£ ié nbdeled on what we would use
-iduriﬁg>op¢rations.

(Off fecérd comments. )

CHAIR FROELICH: I think we might be
getting a.little too much into the mefits @f the case
here.

: JUDGE BARNETT: Do you 'think we’'re

getting into the merits of the case here?

-NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. L " 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 - . . WASHINGTON, D.C. 20005-3701 www.neairgross.com




g
‘12

13,

15

16
17

18"

19

20

21

22

23

24

25

" trying to find out where the data is.

L0

327

MR, PUGSLEY: - Do I think we’re getting

-‘gintojthe-méfits?EL

'JUDGE BARNETT: .. Yes. .

'f’MR;'PUGSLEYﬁn Well,'wéfre thing'to,answér;

'iYOﬁrvQﬁestidnS;fbécauseZWe thdughﬁfyouuwérevtryiﬁgftbéif;':“
,;fiﬁd{oﬁthhgfe'in théiapplicéﬁipn;ﬁe.hédjthe;data,i7SOQ,“w'

I don’'t see that:as a. merits:issue, because we’re just. .|

. JUDGE BARNETT:  Right: You said, and

again T'just want to make sure I understand. You said
:;thatj;Effliﬁhaefsténd5 §og Wént torthé site?ﬁbuﬁééﬁ?
5b¢cagse YOu;determined or someoﬁé-deﬁerm%ngd thét
.itheré Was'no effect, no adverse effecﬁ at‘the site.
fboﬁﬁdaryj‘iSo then you didn;t wbrry abdut:ahythih§ 

'outsidé'Of the site boundary; is that correct?

"MR. ELLISON: That'’'s correct.

- “'JUDGE  BARNETT: - Who made the

determination that there was no effect at the site-

boundary, you or the state of South Dakota or who made-
that determination?

MR. ELLISON: We made that determination,.

but we have to submit information to the state of

“South Dakota for the water rights, and they looked at

the data and say okay --

JUDGE BARNETT: Did they agree with you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

| (202) 234:4433 : WASHINGTON, D.C. -20005-3701 www.nealrgross.com ;
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“:at‘this'boiﬁt?'.f7'~“

_MR. ELLISON: - We haven‘t --

“JUDGE 'BARNETT:. .So does’ the petitiomer/ ' | . =

"séy,theyidiéégfée_Wiﬁﬁ you, that this would 4ffd§jthey o

’,disagfeéfwith ydu ét:th£§“poiht?ffWoula‘ﬁﬁ5€Lbé a,:"‘“

~ some basis for disagreeing with us.

- MR;,FRANKELﬁV‘Well'égain,'I-WQuldfrénQW'my;-

'_iréqﬁéstfforzé léﬁegfiling}of.ghé Apr;L i9#ﬂ;{2CIOf
i_opinion éf Eﬁé Déparﬁmengiof #n?igonﬁeﬁgiand~Nagufai
 Re$ou?c¢s,'Qf Séuth ”pakqpa, thét Séyé thé?_‘the‘
. appl%catiOn iacks sﬁfficient deﬁéilvto addrés% the

- fundamental questioﬁs‘related.to whéther'POWertech'cah

conduct the project in a controlléd‘manngr'to protect

‘groundwater resources.

MR. THOMPSON: Okay. Now we're -- if I

Lt

v may}“i would strenuously object to that for . two

réaséns. One, we're again falling into the trép of
cdnfgsing'drawdown.impactsxnith contaminatibn.iﬁéécts,
and the 1anguage that is being cited here is dealing
with control, which means contamination. That’s not
what we’'re talking about ‘here when'we talk about
drawdown.

The second thing is, I would point the

NEAL R. GROSS _
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.* )
{202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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‘jreleyant-

- CHAIR FROELICH: This- won’'t help us at

lf”BoardJ:to< when; the~;traﬁseript,fisiylssued to my‘gaf
.istatement yesterday regardlng why thlS letter_is,-'

whlle submltted as an eXhlblt by the Trlbe, isynet3?t

thisvpoint;{_ShouIdTMr{;Ellisqnﬁﬁile hisimbtiohﬁqwe'fx

MR. PUGSLEY: ~Yes sir.

- JUDGE BARNETT: I"khOW.Zt7kéep?Séying;:

this, but can I ask one more queetion?f

CHAIR FROELICH: Yes'. .

JUDGE BARNETT:  -‘So 1is drawdown a

legitimate impaet to consider?

MR. THOMPSON: - Not if.it doesn’t affect

ahybody outside thevsite boundary. "

JUﬁQE"BARNETTE‘ ”Well,._that“s the
contention.

MRQ THOMPSON: Now but where do they show
ev1dence contestlng the pump test, -that they were
invalid and.that they didn’'t show.that°> Don't they
haye to»show that?

JUDGE BARNETT : Well, that’s the
contention, okay. . That’s what we have to decide. But
is drawdown a legitimate basis for a contention to

assume adequate -- assuming adequate showing?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. . 1323 RHODE ISLAND AVE., N.W. -
(202) 234-4433 ) WASHINGTON, D.C. 20005-3701 . - www.nealrgross.com




12

13

14
15

16

17

18

20
21
22

23

25

ambit of an NRC.review.: ... =

11

330

. _'MR. -PUGSLEY: well,’considering that-the - -

" Atomi¢ Enefgy ‘Act’s mandate for NRC is. to protect . |

pubiic health,aﬁd'safety in_the'eﬁvironmént,jIdenfﬁ‘;;

" know -- unless they can show some particular health

P

and safety.impact, I don’t think that falls under the

It may fall, it cértainly would'fall under ~

‘the dmbit 6f a State of South. Dakota water rights

_ issué without question, I would think, because that is. -

the main criteria; therﬁhréshOId*criEefia fbr.gettihg“'

the water rights in question. So that’s what I would

[

‘say. .

B J'Ub'GE. BARNET_}I.‘:.‘ Okay, _-It-h‘ank. _yo{z’.‘ ‘
MR. ERANKEL:_ Oné‘ClarifyiﬁgjCémmént}‘.M;..‘
Thompédh,:l'believe, criticizéd us fbr not bringing -
forward evidence. I jﬁStIWAntvto remiﬂd;evéryoné_
evidéhce- is ﬁoﬁ reqqiréd; _ fi&e  iittle V"says :é
concise. 'statement of aliéged‘facgs or expert opiniqns[_
and'évidencé is nét reqﬁired’at ﬁhis staéé. o
CHAIR FROE.LICH: Let’s mové then to
Contention D, and this is reminiscent:of;:l gqesS/‘I
had yesterday with Mri Parsons. is the crux of this
conténtion that because thelapplication is somewhat
disorganized, it's therefore tééhnically‘deficiéﬁt?'
Is that the -- would that be a>fair characterization

_ NEAL R. GROSS |
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.w. )
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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L of éQnﬁéhﬁibﬁ:D?V,"‘¢' .

MR: FRANKEL: Not for me; Your Homor. But

T feel like we're pretty close, but I'want to express
that the focus, the very first line, S5145(e) says

_ applicant must disclose adverse information.” mven |
*though it docen't make them look goed, Af they | .

' diselose i, it gives the public more confidence thar,

‘they're disclosing-everything they need.to.:

Sectioh>:4di9 dééié_‘With.'éllf;matéridls’ﬂ R

facts being;'rquiréa fin?'aﬂﬂfapéiiéaﬁiéﬁf}-~iThe3
“application need to bé complete, and so'-- and 5145(c) .~ |
- ‘requires analytical content. NCW‘YQU»kﬁOW, there“s'a o

.lot of -- we’'re throwiﬁg @hése:wordsiaround, how much

data, how much detail.
So I just, you know, wanted to focus us on

5145(c) which is'éélled analysis, and'the’définitioﬁ N

of analysis is a statement giving details of-all the

constituent elements of something, the déta,'and how

;they relate to each other. VThat’éjlnotj~in 'the '

application the'wéy we want it.
Or another definition of analysis, the

examination of something in‘,detail, in order to

‘understand it bettér or draw Conclusions.frdm,it.

When I compare the definition of the word "analysis"

with Dr. Moran’s opinion, I'find_it impossible-to not

'

NEAL R. GROSS .o
COURT REPORTERS AND TRANSCRIBERS '
1323 RHODE ISLAND AVE., N.W.
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Jifi,meaﬁ'wheh.he’says_he1finds_itVSPhet{possihle'tpy"f
; previde afmeaningful expert review on thé-adthaCy[wF

. because they’re disorganized.

' Then' when ‘he ‘says the ir‘rformati»on"‘s o

.}interpretatiohs"areﬂ;presented fihg.a technlcally”_

E Lrhadeqdatémeénher‘ and then later when he makeSE?*"ff°'
1:qritieisms,‘what that shows me 1s that 5145( ¢). haS;g;m
'.vVheehu:vielatedx«dUeb.to lack-hof.;analyslsy 1ack of;3'

description of ‘how things that are disclosed in,the";%

.applieatienjrelate toieach other“ahd to.the'peqple on -~

~ ‘the grOuﬁdfand‘the water_that{therrely'enfv

-CHAIR FROELICH: . Dr. Moran cites to the .

NUREG 1569. What is- it in.1569 that he, I guess,

wants usftb fchs on, én what the staff-requires;as,it‘

deals with water quallty7

"MR.'FRANKEL: That there be statlstlcallyh

sound data sets for all the basellne water quallty

I know he c1tes to page 2- 14 and 2 15 of the technlcal ’

-report, which-says that_at the prOJect site, basellnef

grQundwater saméling'was-cenducted in éeneral, in '
accordance with NRC Renguideh4.l4 from 1980 . Thatwis
Summary of the ResultS'and'ﬁethods for Groundwater~
Quality Monitoring ahéjTBA'bata is>§resented.
But'when-the reader goes'on,>there_are no
tables to summarize those‘statistieally.» There are

NEALR GROSS
COURTREPORTERSANDTRANSCRBERS
.. o 1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 .. WASHINGTON, D.,CL’;20_005-3701 - www.nealrgross.com
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X-_tﬁei appeﬁaix,f1Ehat‘-ébwéfteéhﬁ;féiiéd.“to@finéiudé:

'qualified;valués;'and‘i?minotfa»statisticién..A

'That;s why:we,ha§éf§n"éxpert here, but I -

‘rely on his opinion to say that by deleting-the less

'P‘ﬁhéﬁtvaiuéé;'PbWérﬁéCh“hésﬁSeuétélyfbiqsé&_ﬁhe'data'f"

 set, . and thereforé the:data set doesn’t comply with. -

5145 and as far as the NUREG goes, it just shows us
Athétfthe ébmpany”didnffjtiféhOséﬁnbEitb”uSé'éﬁéfo the

" alternatives they could have, but nonetheless failed

N

"tpiéémpiy With'thélregﬁlétion. o

 CHAIR FROELICH: = And Dr. Moran - goes

'furﬁhér to,.sayj thati‘“The applicatibn fails to
' adequately' qéscpibe"ﬁhe'vconf;hemént in the host

’ aqﬁifer,iiand fails-vﬁof-analyze properly secondary

porosity in- the form of faults and joints, artesian

flowé~and'thé}horizdntal flow of water in the uranium.

‘béaring'Straté" in thié petition, in the petition at

37-38.

. VLMR. FﬁANKEL:’.I‘béiiéve that Your‘Honof is
reférfing“'tpﬁ_Dr.; LaGéyry or to Dr. Moran? The
po?ésity iééues_weré opined on by Dr. LaGarry;' Page
38 éf the.petition.

CHAIR FROELICH: On page 36 it says, in
théfmiddie,éf'tﬁé”page] "Dr. Moran continues in his
opinion thaé," and I'dén’t see a transition to Dr.

~ NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
S . 1323 RHODE ISLAND AVE., NW.
(202) 234-4433 ) 'WASHING‘ION, D.C. 20005-3701 www.nealrgross.com
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ClLaGarry. s ool

| MR!. FRANKEL: On the next page;, Dr..

.'LaGarry &choes that same opinion: -

. CHAIR FROELI

i .. MR. FRANKEL: ° On page:38.

. CHAIR FROELICH: On 38..

'MR. -FRANKEL:  Again, ‘itfs’ Dr. LaGarry |

" opinion thaﬁ»this éreateS’a'viblation'Of 5145:ahd}?'

f crité?iOn’S(b)} byxfailure’tQ'adeQuately:describe'the~fi;M

féonfinemén@fof the'host aquifer‘and porosity.

' “CHAIR FROELICH: Okay, ‘here. Thank you,

‘counsel. You're ‘correct. Okay. Now these issues

:lthdt‘ﬁr.‘LaGérry‘addfesées,'applicant aren’t: these

issueé - that an application should contain arid must

"contain for this type of license?

' MR. PUGSLEY: Well, T mean I.think the

" applicant’s position is clear from its pléadings, that -

you know, we can reiterate the arguments on 5145 from
vesterday. I think the Board is pretty Ciear on where
the_gpplicant stands on that. I mean for to make a -

bald-faced assertion that an application is

"disorgénized, it’s no different. from the contention'

raised by the Tribe yesterday, and you obviously‘have

~heard our arguments on that.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
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| '2And 5145 is just, again we stated before, -

-~ it’s.not an adéquacy-reqdiremeht] It ‘just-says this .-
'is what an environmental.report should coritain. As.we *
_-state in our pleadings, you know, for example, on the '

issue.of adverse information, it’'s adverse information

. TdiéayvothérﬁisétIchiﬁk”is iﬂéprfécﬁ;}fifﬁ'
gueséf79ther thanv'thét,VfWé?ilf jQS£qf?¢st '6§;fqg;ff
preadinég,'and.wé pﬁbviae inﬁorﬁégién théf aeélé wi££; 
iméédﬁs; ybﬁlknow”_pdﬁeﬁpiai impacﬁs.bh Sectioﬁ45Qf:‘f
tﬁe'enVironmeﬁtaireport. | | |

CHATR FROELICH{ 'Qkay. But to the_e;;tg—:-nt_:[
that_Dr.‘LaGarry or an expert ﬁhat'thé petiﬁiOnef
would bfing forth, comes to an alternative éonélusi6h~
looking at the data or-iooking at-the‘filing, doeén’t
thaﬁ gi&é'rise to an édmiséible‘conténﬁign? |

MR. PUGSLEY:“Only'in}the event that-théy '
can'demonstraté‘that the regulation fequifés itLl |

'CHAIR FROELICH: Staff, do you care to -~

MR. THOMPSON: And there’s a difference,
it seems to me, between saying that he disagrees;With
it and saying that it isn‘t there. I mean‘there'is
information in the application with réspéct to

confining layers, etcetera.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 11323 RHODE ISLAND AVE:, N.W. :
(202) 234-4433 WASHINGTON, D.C. 20005-3701 . www.nealrgross.com
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"~ ' CHATR FROELICH: ‘Staff, do you care to be

MR, CLARK: Your Honor,~in éur-dhswer, we

‘tried to break down' this Contention D into three |
= parts; ‘because we ‘thbuéht_ itv;had:’thréeatdistih¢ﬁ‘

" claims, the‘ﬁirstjbéingnthe;organizatidna15¢laim;ji{a‘;,'

agfee.with;Mr. ng$ley<that-this issgélwés;add;eségd

" yesterday; and the stdff’s positionstated” what we' ~

" believe clearly on that issue. ..

The .other ‘two ‘séctions. of Contention D

:;address . baseline ~ water  qualityf jzagdf 'théq
.hydrogeological connectivity, I gueséj‘iS'the Way>tq-

put it.. As stated.in our ansWer,_aIthoﬁgh Dr, Moran.

makes claims in his affidavit, even an expert, even

thé-claims of an expert must’bé»suppoftéd by some

- reference to the facts.

Merely g,baid assertion_eveh:byfan expert

is not enoughnsupport to admit a contention, and in

- many cases, that’s what Dr. Moran offers. He doesn’t

offér anything more than just a.bafe éssértidn of his
view. In other éases,:aé wé go throﬁéh, there’s
numerous instances and we, staff,addressed>each_of Dr.
Moran’s claims‘individually, because that’s how they
were presented, or because, and aiso beééuse Qe do not

see that they formed a cohesive hole.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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| “le fHought they: were just claims raised

~'~1in Cdntehﬁioﬁ.b,%7SOQWe.addxessed‘themfiﬂdi?idually,J?
‘mot td try"tO.:bpeakdown. a. contention, but 'simpiyf

_becadse;aggin7Lthaﬁlslhow?ig-waSjpresented'tégﬁs;‘;A*7”

. _CHAIR FROELICH: = and counsel, that would

'be’ pagés 26 to:32.6f your pleading? -~

. MR. CLARK: - Correct,; Your Honor. I'd be

‘happy to,fdngUSs“,anyi'particulaif5Claiﬁs5'Dr} Moran |
‘raises. I'dbn’ﬁﬂkndw_if the‘BOard;wanﬁs mé‘tp simply = -

“Ago'throughabur answér; ‘The,BOardﬁhés5it, and wéfd be. .-

‘happy to én$wermahy qustions.*

" CHAIR FROELICH: I have it, I think, for

now. I'm good. Mr. Frankel.

f‘MR. FRANKEL:3vao éﬁick pointsji.One'is
apparently;the ﬁRC staff thinks our experts need to.
have = an 4expert.‘opinioh té .sdbbort their expertl"“
opinion. Tﬁe point oﬁ an expeft ig the?’have~a
resume, éﬁd.ﬁhe fesume shows~theirvéxpefience.» At the
merits,.if £he NRC wants to chélléﬁge the cémpetéﬁCe
of an expert, they can dolthat; |

" But it’s beyond any standard I've ever»-
seen to not accept an expert’s expert opinion as it’s
being reliéd on by the plaintiff of petitioner. You
can attack the expert’s credibility; the expert/s

competence. But to say that you don’t believe the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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.. CHAIR FROELICH: Well let me.ask then, Mr. ...

4 Frankel),. whére iSLit of WHatfiésuéwdoes’ﬁr4 LaQ@rfy;

| in' his ‘déclaration; ‘challenge the - accuracy - of [ |

'fMR.fFRANKEL?‘Dt;yLéGarryjdéscfibeSjiSSuesAj:"

. associated with the natural flow of water through the -

S

'ugéologic regibn;:includiﬂgjsééohdéf?ipbfdéityﬂ¢ﬁéi$e R A

fractures, artesian flow, etcetera.:

'~ CHAIR FROELICH: And he-relies on:what in '

_rendering thatropinioh}fthat'expert ppinibﬁ?'>'

4Mﬁ. FRANKEL;'  Iﬁ;'rehaéring” hi;;j e%ber£ 
Qpinign, he felies'Qn‘ﬁisvkn§w1edge; éxpérién@é_aﬁd{
reseaich ;hatvhe’s awaré;of:asﬁqn expert, Co@éérh;né
éftesién fiéwé and ﬁndéféroﬁﬁa Waté£ fi6wé; éﬁd thé
stratigraphy ~of the  area. i'There{s a‘;;istf”of
fefeféhées ﬁe atﬁachés t@vhisAopinién leﬁtg;.'.f

CHAIR FROELICH: Hé makes reference also -

to .some more recent scientific-literature that hé says .

should have been considered. What = scientific
literature is he referring to in that part of his
declaration?

MR. FRANKEL: Dr. LaGarry makes an overall

‘statement that in the -- that in 'his.vCOncluding

remarks of his opinion letter, on page four of his

NEAL R. GROSS
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. opinion letfer,. just before the references; Dr. |
f L§Garry ététes'éhaé much inthé‘Great P1ainéx£e§;§ﬁ‘/
jwas.spudied'priOr go,ﬁﬁé2198dfs,;ana'ﬁheré?WQéia

 {”Eheﬁéfbré,misrepregéhté'phe}geologicdlvéetﬁiégf§f°th¢ﬂ.1: ff o

' He'goés on to say that "It is.incumbent = [

upbn the‘potentia1_ISL~Qpératoré,;as Witﬁ'any~na¢d£a1

- resource consumer, .to = Seek ‘out -the most: recent

“research and expért'opiniQhS‘Qn'ﬁhe‘gebidgic sétﬁiﬁé.”—

Héjcites thesefmofe rééené'gtudies,.théJZQQ7iSWinéhaft.

study}this 'OWh ;stgdies; ;his .1ithbgraphicﬂl§hd, 2v
'.1redéSCription3 of the Brule; his 1997 :étﬁdyé;‘the ‘

" nineteen --

Well, he does cite old material too. It's
not clear that this is cited in the application. I

don’t;recognize.theSe'reférenceijrOH\the:applicétion.

'But 1948 WStruétureS:in Fall Rivef;Cbunty“ffrdﬁ the

South Dakoéa;‘ Gedlqgiéai ' Survey befoféi i;s
investigations;

the Swinehart 1985 Céﬁbiéic paleogeography of the
Western Central U.s. -- |

CHAIR FROELICH: These are the more recent

documents that should'haﬁe been consulted?

MR.,FRANKELE' With regard to Dr. LaGarry,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS - *
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" a5 you know, Dr. Jarding also listed studies in her
‘”ré;fabrt‘, f:and- mavdbé theassertl on that thereshouldhave ;
beenmorelocal,more recent studles c1ted

' M. THOMPSON: Whatis Dr. Jarding’s Ph.D:

“dn?

.. CHAIR FROELICH: Counsel,” you need not:i. |

answer. .It's in the pleadings.’ I‘'m not.going to go

there. Okay. - And.s¢ the reférences in the petitiors"
. to the newer studies, dre those things that are just’

‘listed. as: réfe'reng‘es._ at’ ‘the. conclusion of. Dr..

LaGarry's’ 'de'clfarrvat'ijon?' v

" MR. FRANKEL: Wikth regard to Dr. LaGarry’s
and at the cong:lusion' of Dr Jarding’s summary w1th
' regafa t6 Dr. 'Jardih'g’s cqfnfneri':ti_s.'

' CHAIR FROELICH: Maybe referring to Dr.

Jarding’s 'declafa-ti‘oh,} which -are the most recent

studies or exﬁ)e‘rt ,ol_,pini'oﬂns that 'should have been-

considered »that- weren’t?

. MR. ELLISON: One of them that she cites -

- she cites a number that are not only older studies

that were omitted by Powertech, but one that -- a more

recent  one would be U.S. Department of Interi_of Carter

Driscoll .and Wiilia’mson 2007,. The ‘Atlas of Water

Resources in the Black Hills Area was one of the
documents that she cited:.

* NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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' MR. FRANKEL: And:also in 1986 The Water -
lu-Qualityﬂ-Impact34:ffomx'Mining? in”{the%,Blabk_;Hills,..[:"[ :M

'EnVierméhta%~Géolpgy;l

. . .CHAIR FROELICH: Okay. You need more than

’;zkto;citéftoﬁékstﬁdy;  Ydu‘heed;tofpoihﬁ tb_the’étud?roﬁfvv

" .what. it contradicts, how it 'differs from;. what facts .
. " or.what statements within those studies support the
4bésition;!”Y¢uféaﬁ/tljuét’Cite»to'a"stﬁdy‘éndfsaY'héyJ

there’s a study out tHere that wasn’t looked at.

o sYQufknow;QWhat'is it that should have been.

'_ chtaihéd/froh3théseﬁadditional_studies_that“has not

“been addressed by the applicant? You know, that’'s

relevant to’ the issues’ that you cdontest?

MR. ELL;SON@ As Dr. Jarding points out.in

' hef~affidavit, fof-example, the geology of the Birdat‘.
" Quadrangle, Fall. River and Custer Counties, USGS
fBﬁiletih lO6,b3—F'had to do with faults, fractures and

;étructural zones. Also there’s Probst, P-R-0-B-S-T

Geology of the Dewey Quadrangle, Wyoming-South Dakota

fBérder,iiUSGS- Bulletin 1063-B, again on the same

shbject)ihavihg'to do with.bréccia pipes and pathways.

Well, first of all, breccia pipes and

[

“intercornnections and the structural collapse of the

Minnelusa and " the Madison Formation, and the

fintercoﬁnéqtibn due to some of these breccia pipes

-NEAL R. GROSS
.. 'COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. . )
WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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'flbéﬁﬁééﬂ.tﬁé?Minﬁéigééfandiéhewi@yéhjKéfé.t.;

Shéﬁcitéé'Gotp{ Wal¢oEt’andﬁBQWles'( h).,

lfwhi?h ~is. a .istudy _thét.'thé.'applicants;citedf\  L

 gStréﬁigfébhy:éf:thé,iﬁyépinra'érQup_éﬁd-Eééai%éétién:

"¢ South Dakota'and Wyoming.. -

_And then, in addition to the atlas -study

_that. T just réferenced, théré is‘a 2002 study by
. Bardos, Halbert and Mueller, Potentiometric Surfaces, '

- etcetera;'iThat’s_in the pleadings..

' . CHATR FROELTCH: Okay, in the pleadings.

Now where’ in. the pleadings or"in;ﬁhis:contention does.

Dr; Jérdingfs_affidavit cife these? You see, not only
do i havélﬁo cfoss—reference getWeen the contention
and the'ci¢éﬁioﬁs Qithih'it; I'have-ﬁb go to éll off
'thé.other declarations as well.td find the"supborts?
‘_MR. FRANKEL: Abéolﬁtgly, Your Honor.

There’'s hundreds of exhibits we have to cross-
reference in: the. company’s apglicaﬁion. It wa§n’t'”
done to be spi@eful_in.any way. Tt wasn’t done to
frustrate anybody. But we submitted a whqle péckage.
Whatever got filed, yeah.

CHAIR FROELICH: Becausé in  this
contention, it refers me to the declaratiQn and.

attachments to Dr. LaGarry'’'s declaration, in support

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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‘of this céh;ention. ‘i thinkUwhat Ifm;ﬁearing'iéu say o

o now, T mustkg0‘bey¢ndgthat'aﬁd look‘at DerJardiﬁg7éﬂ~f'”

elsewhere for the support for Contention D?. y

- MR. FRANKEL: Your ‘Honor, ‘I would not

perédnally bé=endorSing that(chéfad@etiZaﬁidﬁt»}So

. characterization. But what I'do know is okay, in this
'chténtioﬁ,_Wevraise;théﬁissue'with a,Spebif;QTECCus f-'

‘on Dr. LaGarry’'s opinion. - .

 CHAIR FROELICH: Right.

MR, FRANKEL: later, similar identical
issﬁeé'gome up in Contén;ion;J, and thése parﬁ;? apd
1 “rélied. on .Dr.  Jardingfs materiais :fof1 ﬁhe
conténtion. So while -- it’s a little bit shQCR?ﬁgfto

me that, you know, we submitted you know, not,that

‘many affidavits, and that they wouldn’t all'app;y to

all ;ﬁe conteﬁpions.

I don't believe that there’s a 1§gal}bésis
for fefusing that. So eveneif ié’s a'slight bdeen 6n
anybody, all the information that waS{sﬁbmitted’is to
be read ‘as a whole.

JUDGE  BARNETT: Quickly for the

~applicant. On page 36 of the petition, it says "Dr.

Moran opines that the applicant, application presents

information and interpretations in a technically

| NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: " 1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. -20005-3701 . www.nealrgross.com
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inadequate.manner." . . -’

 On hére, your response, thé;boﬁtdmgodeiA

- and top of 52, you'state "Part 5145 (b) to (d) provides == |

Cehe parameiors Eor informrien . char. showid be S
‘subﬁitted‘dﬁf‘aﬁdéhviroﬂmeﬁtélfrepdr&gTth_dd'hpt.“7

_preécribe"ahyf"sdrtfigf-iqu0§é{;Ctééhniéal fad¢qﬁ§dyf';y;57'*

- only deScribe'Ehé'éaﬁégorigéjéf'pdteﬁ;ialfimpaété-thatﬂﬁ"

‘a _ licensed _appiiéant should addfeés in - an

environmental- report.™

So'I want to kﬁowdis it yoﬁrijSitidn'that

‘as long as thefpéraméters and”éategofieé‘of potehtial
impacts prescribed by 5145(b)rtb (d)E:Wthh includes

‘the impacts of propdéed action on the environment and .

any adversedenvifdnﬁénta; impécts, as 1ong as #hose
thingé'are addreéééd;-théfcatégories df parameters are
addressed, they;dpn?t hévé to_be_techniééily adequate?

'MR. PUGSLEY: well, it depehds on what --
the reference is vague‘in~£hat it sdis that it’s
presented in a tedhnically inadequate‘mannef, Which
seems - to go to the front end of the ¢oﬁtention'£hat
it’s a disorganized application.

Well again, we made our pdsition_clear“
that even in HRI in 1998, that wasn’t allowed  as

germane, let alone an admissible contention. But it

NEAL R. GROSS
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7'Ai$‘.euf 'pOSitibng"that‘.5145fvpreeentSf,ceﬁegefies;ﬂéﬁf

iihformetioﬁzthat.is to be provided by'a 1ieehsed-"
happlicentQ and that :if‘iyeu’re going"tofluse')that

‘regulation as a basis for a claim, then yes, that’s =

our position, and -= -

% JUDGE BARNETT: ., -<can’t’say that it’s | .

- technical inadequate? THat’s not. an.adequate basis . .| -

MR. PUGSLEY: Well, vyou wou"ld_,héVe,.",t‘é_”“

vsubstentiaﬁefthat.statemeﬁt;byishowing_5{:e“

'JUDGE  BARNETT:  ~ Well even, as ‘I

“understood it, you said even if he substéntiateseiﬁ,

that’s not an adequate basis ‘;,

MR. PUGSLEY: Beeed'on 5145, yes; Thatjie[

not a regulation that you can use in our opinion as a

basis for that claim. In addition, if‘you’fe saying
it’s presented in a technieally'inedequate,manner, 
then yQu’fe‘ going rbacke tovfthe staffs’ ;comment.
yesterday.aboet the aceeptance re§iew;:endfseyin§‘thet’f
they -didn’t deem it "incomprehensible" and it Qas'
docketed for‘aetailed technical review.

We have a citation in our brief fronlNRC’s
enforcement policy on that very page, Your Honer,
footnote 11, that quotes a federal case, saying .that

the completeness of an applicatien is not a matter

. NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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¥ uhich the BoArd Will or can decide..

:.LMRﬂLTHOMPSON:~ Wellvvand.i‘waSRjuspngiﬁgjn'

to say, we would say that we have presented it in a -
Hikgéﬁhiégify;éa?éﬁété:ﬁéhnéﬁ;?ahd;if;‘@; 565?%;i£ﬁé1fT h
_staff is going to tell us why it isn't. There's
”'fgﬁidééé¢ £hé£ SAQ;lﬂoﬁiéhéY WAﬁpjigﬁf;?fga;;iéEén§€ ;
| uhat QA/QC procegites. Ut
|+ mhere’s uidance addressing various |
“aspects of a license application and how the Staff

‘lfwantsiyou toﬂgo‘abdut5itQ;ana_we foliow that;gﬁidancef“_

if  We;_doﬁ’ﬁi folléyz it,ﬁ wheﬁ' Ehey 'lobk -éﬁ Wigﬂ for;  

detailed technical review, they’1l éay'"Greaﬁj,ghat‘s

‘not - clear."

. JUDGE BARNETT: I undérstand that. But .

from what I understood your resbonéeftb_say, is that
this doesn’t -- that 5145(b) and (d) doesn’t .require

it to be technically adequate.

MR. THOMPSON: What he’s saying is you

can't base a contention on 5145 for technical

adequacy. It just says the type of data that‘yoﬁ have

to have. If you want to raise a contention that says

that the informatiop' on groundwatei was not ..
technically sound for Ehese reasons, it.wouldﬁ’t beA
based on 5145. |

~ JUDGE BARNETT: But 5145,»bne;§f the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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-77cdtegorieS1is‘the ihpaﬁt 6ﬁf&he pféposéd;éétionxéhﬂthé%7

environment, or any-adverse environmental effects?

';&L:MRL”PﬁGSLEYﬁ~ Yeé.éir;‘aﬁd_we qadreéSvthaﬁlf

in:our "impact analysis. . This-is 'again -the-sin of. = |-~

‘omission.argument here, is that we did that. It’s not .

an adequacy. requirément It 'is "isit there?' T.can . .

_tell the God’s honest truth.” If it wasn’t there, we . . |

would never have' been docketed, and” we ‘wouldn’t be
ouncE maRNETT:  Thank yoi.
' CHAIR FROELICH: I think I ‘might have

asked th is yesterday, but I'd maybe like to hear it

again.

'MR. PUGSLEY: Yes sir. .

' CHATR FROELICH: If we take ouf. the

‘reference to 5145 and we just have.a contention where

we have an~exée?£ who %ays'thaf_in‘hi§ e%pért opipion,

or her eXpert.oéinidﬁ; Ehat_the-ébpliéation or the
diséussion vof; § }bartiCulaf tQpié ”is ‘inadéqﬁéte,'
doesn’t meet'thé'sténdard ;hat thié expeft; baéed on
his of her baCkgfouﬁd, believes is'heCeSSafy.

Canlwe not have‘an admis;ible contention
based on an_éxpéft reéching a<coﬁtrary conclusion, és
to adequacy?

MR.-THbMPSQN: fou could‘haVe an expert

~ 'NEAL R. GROSS _,
COURT REPORTERS AND TRANSCRIBERS
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 ﬁéchnibéflyﬁiﬁadeqqaﬁefTWifhﬁuthéyingfwhy;,.j%

‘with' EPA. ‘sampling’ this,

1348

and say T'm an expert on this. I dont know whether
4vLéGarry‘.i$'rauf%ﬁ%tiétiéian' offfﬂo£,l fight} Jvi;~:
;ﬁﬁaefétaﬁd;A’ép Whét)iAW§ﬁiatsay;ié i’m'péﬁiawafe;Of
" any Situation that T've heen, and certainly not in the .

lHRI{caée,;whére“én;expértfcbulq‘jusﬁ”say~Ixthinktiﬁ/éf

: ?»_Thétﬁﬂuasamplih.gmefﬁédOlOQY’aéesnitlneég '

“or' “that  the -statistical.

méthodology f'is':'ﬁot;”:ddﬁsisteﬁﬁ;_ with' standard
. $;éti$tiéal}analyticél‘ré@ﬁiréﬁéq;sﬂin this Qr“thaﬁ{_

‘V_Ybﬁ»ﬁpst ddnft“mékéfa blanket. statément.

' CHAIR FROELICH: -And if he said I don’t -

think‘ifi$ivalid because i£ didn’t consider A, B or C,

or it.didn’t goxinto sufficient detail on A, B or C,

wouia:ﬁhéflbe an-édﬁissiblé COntentioﬁ, if faised:by
an;éxpéftlin,the fieid? |
 -ji-MR;:PﬁGSﬁEY{vl?our Honbr, theré'é;e the:
sig_éd@iééibility requirements, as well as case law
iﬁtérﬁ?étihéifhose;féqﬁifeﬁénts, and the§>£e cited.hot

only . in 'bur pleadings but also in NRC staff’s.

vpléadiﬁgs;'-Basically, 1’11 give you an example. .

We did not Jjust simply rest on our
intéfpretafioh_dfv5145 in our pleadings, you know.

For eXamplé, we basically stated that if you'have them

.point tQialspeCified impact that’'s going to happen,

~NEAL R. GROSS
_ .COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, N.W.
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s

3QYOufhéVéﬁﬁt -- éhd againf thiSfis'an-eXﬁehéiOﬁfof’af'
§];plaﬁs;blggpathWayftheoryf‘tﬁap?you haven{£~poiﬁted ﬁQy

". how -an event, 'as ‘a result ‘of a  licensed operation,.

will create some source of harm; and it will-reach an

.. You havé to do that’ too, and I. think =

. that’s what Mr. Thompson is getting at, that you can’t

"”fhsfugaYEft/éfﬁechniCélly”iﬁadéduatéfiahd*eVén'ifiyop '
 f$ay,it's;téchnicaIly inadequate because it didn’t
- _account for this, you have to show how not accounting

'Q'fdf that is gOingiﬁeresult in a specified_harm.v

 Th§t*-also goes to the 5145 - argument,

f;becéuse'if you want to take it to where you have taken

. it, Your Honor, fine, and we’ve addressed that in our

‘pleqaingsAand'so‘has'the staff. But.if you're simply

'j-taiking- about 5145_ as a legal basis for this

conﬁention, we would say no, you can’t do that.

MR. FRANKEL: Thank  you, Your Honor. I

,believevthat counsel~for the company was just talking
‘about standing standards, the harms issues. We're in
admissible contention, so I don’t think any of that is

“'relevant to what we’re talking about.

I want to note that Mr. Thompson, just a

minute ago said something along the lines of we

7%Hfoli6wed‘ﬁhe guidance. If you have an expert that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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‘-ééysrﬁhat @étdiaﬁ“t f—'wélli‘we:did{“ Df:_MOféﬁ.ééYS-ﬂ=5'

:ﬁhey»didﬁﬁt~fbllbW'ﬁherguidanéef

~ Now NRC Stéf£JmayfSaYQWéll{théy;di@nftmi

" have to follow the gﬁidanéél but if[é,gbtfﬁo Be'Qﬁéf§r'f7

;the Qtﬁer, “Invther‘Words;.ifftheyAéay.they fﬁlld@édinp

‘ﬂﬁhé'éuidéncé<éndfOurfekpéft‘séYS they didﬁ{t;’th¢ﬁ1Wéf

||.. ‘have a dispute over that. -

. On page 37}3DfQVMOran'éays,"#Né-ééuﬁd data %g>

set for all water, baseliﬁe'lwater< quality, bdth.

'_§ﬁrfécef éﬁa"gfégndWAEer? *iéf bf§$éntéd Jiﬁ  tﬁe§é '
”"ddduméntélvag is‘reqﬁiredJiﬁ ﬁﬁhﬁéftéééf?‘ Sé if'ﬁfl
: Ihompson can point out whereAin the applidatiQn the-‘
© o full déta Sep_is presented in a¢cqrdaﬁce_with:NUREG3

1569, maybe the staff knows.

But our expert says that TR 2.2.3.2.2 is

not, doesn’t say that. He goes through his entire

anaiysis. "So I'll let Dr. Moran’s expert opinion

speak for itself. But I thinkfthét based on his

discussion, we’ve demonstrated the'dispute.
MR. THOMPSON: Very quickly. ' This goes

back to the point that I made yestérday'sevéral times

in an opening argument. 1569 addresses ‘in Chapter 2

the general site characterization .data that 1is

required, which includes data from within the well

field, data from outside the well field, outside the

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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pfopééed'équiféf'eieﬁption,47r‘”

- Tt does. not include all of the detailed

'iWaﬁérFQuéiity.déﬁa'tﬁét ié:éévéiépéd;V We Qéfe ﬂéﬁvu
allowed £o get EAL. We gave NRC what.they asked for |
and they've accepted it, and they’re reviewing it. .

| MR FRANKEL: vour fonor, I believe that . |
 mr. Thompson’s characterization-of 40.32(e) i Iim not -

'4iéﬁre.iffhe¥has a"citétign_fpr“£h4§ prbpoéitﬁéﬁﬂﬁhaf
?they}fe,nogialloWed tokﬁakéﬁtﬁis_kind.of‘data,ABéCéusé_
”the IéstAséﬁﬁencefof'éé&#ign>405%2ke?‘is Vé%y:eiéér

randion‘pqinﬁ.

The penultimate sentence of that section

says “As wused in = this paragraph, the term

commencement of construction’ means any clearing of

land, excavation or other substantial actidn,_thatv

'wohld-adversely affect. the environment of_thé‘site."

Well, the ﬁonitdring, testing and those '
kind of holes, because they were-already done on a
pre—opérational level, is clearly not one that would -

- I mean-. according to these reguldtions, would

‘adversely affect the environment of a site.

But then the last sentence further
clarifies. "The term, meaning . commencement of
construction, this barrier that counsel for the

company is worried about, "that term does not mean
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. 1323 RHODE ISLAND AVE., N.W. ) .
(202) 234-4433 ) “WASHINGTON, D.C. 20005-3701 . www.nealrgross.com




.10

i
12

13

14

15

i6

17

18

19
20
21
22
23
24

25

t

352 ..

. site.-.. exploration, - roads" .. necessary .for  site.. .|~

v¥ ex§lorétion,;f'bofinég';itokv déﬁe;@iﬁé'iffoﬁﬁdatigh
‘1éénaéfibns;; »b%éf;dﬁStrucﬁiO@;a mgﬁi&b?ipé,[l?éréiviﬁv”
) ébngéfhction'f'tégtiﬁgu ‘t6 iﬁesEabiiéh 4gé¢k§féﬁﬁd‘
information related to the suitability of the site, oz |
jpfe—:cép_évt_:?ﬁ.ctiioﬁ monltorlngor testlng tOestabllSh Ol

background information related  to - protection. of .|

environmental: valués."

L L 'fTheré;SEQQ'wa§fyouucahfreéd.thisfSeéﬁidﬁ,f
- in myli {v‘iew,y for the proposition t:h_a:t'v t':he:icompany is
somehow barréd,ffbm aéqdifihgithiéfbasicZdétaﬁahd '

‘repdrting it'at this stage of the proéeeding.

MR. .THOMPSON:- We rest on the point. we

‘made, - that " we. followed ,Chabter 2, site

characterization requirements. The staff has accepted

the applicatibn. " If the Board wbuld like materials

from the NRC staff that relate td»what_yoﬁ‘canland

can‘t do pre—iiqeﬁsing,'it_is avaiiable,
. IVCHAIR_FROELIéHQ AThaﬁk ygu; Let ‘s mdve'té
Conteﬁtion F please. This deals with --
MR?. FRANKEL: vYour Hoﬂor, did we ‘do
Contention E? - |
CHATIR FROELICH: I had no éuestions on E.
MR. FRANKEL: Thank you, Your Honor.
CHAIR FROELICH: Moving to F, in
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_ Contention F, could you concisely state fér me the .
Aharmithat“sﬂbeing:allegédato,yqur,cliéﬁts?b:uf

° inguiry, Your Honor?

©littlé bit,

 MR. FRANKEL: Ts .there a.particular
- petitioner; s to who the standing analysis.is being

fdirected?£ 
:‘cﬂéingRogLiéﬁ{ "Leﬁ~ﬁefg¢irigﬁt’£dfig}{ ?
" How &iii the;ﬁsé;of'tﬁesQ,quéhﬁifiéé_6ﬁ_@éteriﬁér@'?he”
petitioﬁgré? I guess I(m’loéking’at the quantipiesﬁ}
kMRL.FRANKEL: {it doesn’€‘mattef/ Yé&r_
' Honof}. because _the regulation *speaks  f6? ,itSé¥fj
Section.5145 is'clear. Igzsays in (é)(5),_haveﬁfp

‘disclose any irreversible or irretrievable commitment -

of resources which would be' involved in thegpropoééd‘:"

éction should it b¢ implemenﬁed.
| Wéli,!éccordihé'éo the applicatioﬁ itséiﬁ,
a certain amount of Watef.is going to be permanéntiy
removed from the hydrological cycle in'aAdeepjdispdéél
weli. Now whatever thét amouﬁt is; even if it’s oniy
' five gallons, it should belreported under -- it's énj
irreversible and irretrievable commitment of waﬁer‘

resources, because it can’t be taken back.

NEAL R. GROSS
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 he conpany has not described it as sucn. |
flrésoﬁ;ées,f&nd}éufii;#ﬁé_ié1tha§£iﬁ's;aip§?ﬁénegtta#qél  ;.’
.irféé?ig&éble_¢6ﬁﬁitméﬁt;éf;feééﬁr§é$iiﬁfghéifbfm‘pfi

- the”bieed_tbat’gqesgéuisof;thé;hydrglogiéal cycle: - -

. \JUDGE ‘COLE: - You’fe. not really sericus®

»-'that it goes-out of. the hydrological cycle? .. - . -

TMR. FRANKEL: What habpens when5you’bqtfi£

5,000 feet -down in the ground? How. does it get back? ~ .-|-

. JUDGE-COLE: It gets back much slower. .

It moves very slowly. .

MR. FRANKEL: But if that time period is, .

" you know, more than human lifetimeé,.how can it -- I'm

sorry. Perhaps I just.don’t uﬁderétand:thé‘iSSUerWell

~enough. = But. to' me ‘it seems.-.a. removal- from the

hydrological cygie[ we can’t agceés“it:within”oﬁf‘
genefatibn.
CHAIR FROELICH; This contentiéﬁ‘iévbaséd‘
on the'allegaﬁion’thag thé appiicént“dianftvdeScribé7
the ‘use, the amogntior the_dispositiép,éﬁ}cerﬁain
water quantities?_‘Ié that -the éontenﬁi&ﬁ? 
MR. FRANKEL: Yes. This boils down to a

contention of omission, the failure to describe a

piece of ihformation.» 320 gallons. per minute and

whatever number of gallons per minute from the'MadisQn
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is able to be calctlated intd a total volume, and in

fact their -bleed' gces between oné_and threeipetcent}fi]'%

. So it could be as much as three.percent of

a bleed;" and we're talking that’s, you know.. ,

.7 CHAIR FROELICH:  Quantified; = = = "
. MR. FRANKEL: That can be quantified. = .
CHATR FROELICH: * . As.’I. understand the

pléadings,vthe‘appiicant ahd"the‘staff"say‘that'this_,ﬁ

'vipfofmation»v_isb indeed '.Coﬁtaiﬁéd  fwithiﬁ - théﬁ;ﬂ

MRfiFRANKEL: It»isfnot in the application

as’ a correct description of what it is, an’

irreversible ' ~and = irretriévable’  commitment  of

resOuréegg‘ Wﬁé#.you_put water‘thét could have gégn
drinkingjwatef iﬁt§ a well that’svfive of six thousand
feet deép,'ahd‘it's called.a disposal wéll because
it’s ndﬁ'sdppéééd to‘reach'the"sﬁrfaéé, that ié_an
irfetfiévablé commitmént Qf'réSOurées.‘

_Sq-if it’s not a cohteﬁtibn of-émission,
then it‘s‘a'cohtentionLon.whether their intéfpretation
;s corfect}' that it’s a ‘temporary commitment of
resourceé and whetherroﬁr.intérprefation is correct,
that it’'s a ifrétrievéble commiﬁment of resources.

'jMR; PUGSLEY : Your Hon;r, é question and
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 CHATIR FROELICH:. Okay. '
. MR PUGSLEY:f;Whether‘YGu-Wantgfi,whethér 
petitioners woild like to call this an irretrievable

~and ‘irreversible commitment of resources, or as they

‘éllégea,:Poweﬁtécﬁvéalls;it'a'te&porary;Fitﬁgiin the.

“application: "So and we've cited to it, the staff has |

éi§é§ t5;it;f}?”
ne o Sothat——the }Si‘nlﬂgf , élﬁi s‘,,s}on"ﬁ 1ssue is
 pug;;d'béd;tﬁiie.qgééfiéﬁ Ifd iikg-to:aék i§:I’have‘
hea%éi¢oﬁnéélgééy'fhéﬁ thi§‘i§1QéterT£hatEoﬁ;afhaVef
-Beéhfdfiﬁkiﬁngatéf; ‘Are you sayingfthat thé Qatér iﬁ'
the ﬁ@ning_z§n¢ where the'uranhjn is_ié driﬁkihg
water? |

MR? FRANKEL;Y No. I'm ?eferring to parts
of*tgéulnyan Kara that'pelee use for ‘drinking, that
ysp{£e np£jpianﬂihgvto bring off‘sitey 'I;m aisé
'talkiﬁé éboﬁt'applicatioﬁ ER 7.4.3, says "The use of

'gfguﬁdwatér éupplies for operation will be a temporary

_ commitment of water resources." That’s not an

al;egation. That’é a quoteffrom your applicatipn.
MR. PUGSLEY: Okay, we don’'t. quarrel.
Okay, 'we’fe nét disputing. But pulled from the
appiiéétion -
MR'. FRANKEL: I'm a member of the public.
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: fTiffi'#ééd‘tﬁéée §e§§1é2éﬁa7é¢ie§ﬁi$ﬁé 55? £hé£fi€7s>é$7M”

temporary cOIT'tIﬂl tment of _. Waterresources, I ‘m golng to o
.';féécfiﬁifferénle'ésAgvﬁeﬁbéfiéﬁvfﬁeJéubiié,‘th;niif;
U1 réad that it's a permanent and irretrievabie |

. commitment.of resources. .

j*.NOW'if they wantuto gp*ahead{and say but S

. it’s only blank gallons, and there’s this many.gallons '
f5‘£ﬂ}théﬁaquifef.’;Wéllﬁthén I ¢an-say’"Weli;'maybe'itf$‘,jgfri1'
- not such, a big déal,"vaut don’t call it temporary

. .when it is not:témporafYQ -

MR. PUGSLEY: And Your Honor, I apologize.

I did not mean to drag us off on a tangent. The only

‘:question'I asked wasrwhether consolidated petitioners

_thoughé the water in‘the ndninglédne‘is'drinking
-Qater: They gave me an answer.‘ I appreciate YOur
-answer and --
MR. FRANKEL: I did not give you an
.answer. | |
‘MR.‘PUGSLEY; Well someone gave‘me‘an
answer . |
CHATR FROELICH: Let Dr. Stouts give you
an answer.
MR. ELLISON: DENR asked Powertech about
‘the limits of their aquifer exemption,’hdw much did
they want. The reason why they did that is because
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.- they' said there éféiportiOQSLOf-thefinYénuKQra5ﬁﬁétfq
'will~not'béﬁmined,fandgmay-bé sﬁibab1eWaS{séﬁiéeéfbfu““*

" drinking water. within the PPA] PAA.

MR. PUGSLEY: Okay; that’'s fime: .

" the DENR ‘thinks’ that  there’s. some drinkable water in

the Inyan Kara within that. 5o T vas just responding
£§ Cbﬁnééifs qﬁésfibns.f | B - S
JﬁDGE”BARNEfT:*}AgﬁE ﬁﬁére'aré'Welié ﬁha§ f°
might-bé;ﬁ#ackedIWithin ﬁheiEAA; “ | |
: MR. PUGSLEY : Yes 'bt‘:‘h_ere are. ves 51r a
But I 4—‘§gaip, I don't wanﬁfté gélébér thié.point;
My quespion was, is it being?said~that‘ﬁhe wateffiﬁ
the mining zone is drinkihg wa;erf_ Thap<§.al1ﬁI
asked. 1i‘was given an ‘answer. . I appreciatélyéur{
answer and‘leﬁ*s move'on. |
MR. THOMPSON :- We’re talking aboutgﬁhe
aquifer'ekemption area. There is no drinking,water in
thé aquifer exemption ,area-,";'or it woﬁldn’t be an
aquifer exemptiOn.v
JUDGE BARNETT: :Yes( aquifer exemptioh,
and I realize that this is,somgwhat‘of a tangent. But
again, this goes back -- I’'ve ésked several guestions
about the site, and it’s hélpful_to me to try to

understand the site. I think the aquifer exemption

NEAL R. GROSS
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area must be pretty small, .right, because thére are
‘wells:withih'it,'what,a-gﬁartérfofqajmiie'druthfée-_ ,,_;;V

. quarters -of aimilé1tsomeﬁhingflikéfthat?;ﬁ_,1

'MR. PUGSLEY: -~ OKay. - That’s..a fair

. questiohgtYOUf'Hondf; aﬁd}yqﬁ:WanE.Eo'tékéfthiéjOrjﬁé?'ﬂJW
A1l right. * The PAA of,"as.thé proposed-site Boundary; = .| .. =

‘we’ve got. tons of terms for.this, is not the 'same as |

thé‘aquifér‘eXempﬁidﬂﬁbbdhdéry; forHObViOUSTréaSbﬁs, :
- JUDGE BARNETT: Okay.

© . MR. PUGSLEY: So yes, yes.sir. You are -

_right, and as we'shOWéd.yestérdayzin the peféfénces'we
lproVided to you yestérday, ﬁhere are wéLls'withih the

‘proposed permit boundary .

But EPA regulation, and that is who's

fdealing with the‘équifer exemption, because:whether

yoqfre in a primacylstété or not, EPA has to Sign‘off

~on any aguifer exemption per theée Safe Drinking Waﬁer

Act.

Itkséyé bne bf the requirements is it
cannot now, nor can it ever in the futuyé, serve as a
public source of drinking water. I hope that'answers
yourvquestionf

JUDGE BARNETT: Okay, and so the idea is

that South Dakota or EPA would not grant a well permit

in this area?
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© MR- PUGSLEY: ' They would not. grant. thé -

!
i

'~ JUDGE BARNETT:  OKay. But ‘it would

o MR THOMPSON: ~ Right;"yes:. ‘Within. 'the:

' aquifer{ékemption,hbecauée'it would'fail thé’cfitéri§;‘5>f

‘_CbéiétiOnailkaéep_Sémebbd& from phﬁting'é]wéii¥ﬁﬁéfe‘~ -

PAA, you have an.aguifer exemption boundary. -‘Inside, - .

of‘that, you-have monitor well ring boundaries ardund *

the well.fields,. So there gref;{_g~’

-Mﬁ;,PUGSLEY:. i:hbpe;that answers your = -

question.

MR, ELLISON: According to Powertech,

they’'re goihé to_.-- the aquifer‘exémption iéf7,05§f¥ﬁ

acres of the 10,580 acres withinftheir.boundary. 'In:“

terms of monitoring wells doing much of anything, it

depends on where you put them, because it’s dependent ~.

on how they'’'re spacedlf—

(Simultaneous discussion.)

MR. ELLISON:. Yes sir, T understand. All"

~ right. .

.CHAIR FROELICH: Move to cOnténtién G.
What I think we’re —4FI think this contention arises
on a controversy as to the scope of this proceéding.
Maybe you could start with the applicant giving us a

definition orAdefining the scope of this proceeding.
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. MR.. PUGSLEY: Yes sir. The scope of. the' -

:procééding-iéf aS ?oWerﬁeéﬁldef@ﬁed;#t iﬁ its fepofts.ﬁ
on ‘the -proposed actgdn; éﬁd éslﬁéil’as the case law = | =~
'-éast1£€s}Aéfi;éd-b§ thé Féde;éiikégiséer ﬁ6ti§éA%hat;.
iiéfi§%p¢a_iy : o o . ‘

it e would sinply-say i5 e ehink that |7

' that we basically said it 'is in the future plan that -

‘perhaps this site would serve as a --- to .receive

resihéﬁfroﬁrother satéllite_weil,fiéld_facilitiééAﬁhat5f

PoWéfteCh owns'of others maYbe. ,But that is hét,part_i:

‘of,this'proposéd aétibn;

 kCHAIRTFROELICH; Thé'appiiéantlin this
cégefis_no; requesting éﬁtHorizatibh'tovrebéiVéior
pfdcéss uranium from éthér'projecfs?
| MR. PUGSLEY; No sir.-
MR. THOMPSON : ‘No sif.‘. It isaﬁéréiy
fOrwdfd—looking_——

MR. PUGSLEY: A.fOrwardflooking‘statement.

I would also like to note for the record that we

fiery'understand that NRC’s policy is if Wé_wefeth  '
seek that ‘authorization, it wouid.”be a:il;cgnse
amendment subject to another opportunity for éﬂpublic
hearing.

CHAIR FROELICH: Is that a fair cqmment?
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a;f"MR;ﬂCLARK?7‘That{51pbfxgc£gﬂYQﬁr~ﬁéhéf;ﬁf‘

"-Théytwouldﬁneedfto“seekva;quénseﬁénd;the-dﬁiyfii?éhset"f:

request we’re’considering at thié tiﬁé'iéjfor'DeWQij

. ‘MR.. FRANKEL: ~ Thank. .you,. Youi -Honor. -

35:Okay,fso‘in'théyréal}World,_iﬁmséem§jﬁof@é”thaﬁf%baﬁ

* happens is a  little line. like this,’ through. some

~ misunderstanding, makes its way' into the ‘application. '
Let's say there’'s some the application license is.

f issued, andjlethjsay'Ehétﬂoperationé:start, and}éveng

though>énbtherfmillZComeé'up.
-Leﬁ/sjsay.it’é ovéﬁ ianthson,Cdﬁnty(‘
there’s some.other project that COmgé'up.l It’s not

owned by Powertech but maybé some other pebple'thﬁéugh:

"a chporafion; What if they want'tdiﬁill that in-

their CBP?
So they may ‘go to the project manager and

phey'said, you know, what’s it going to take? He says

-well, it was in ydurAapplicationvand ybuugot a license

on your application.

If we hadn’t mentioned this and this

‘hadn’t come to be described as a misunde:standing,

‘would it require an amendment? Because it was in

there.
CHAIR FROELICH: What's wrong with the
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. statement?

"jMR;vCLARKr/?Wéllfftheré<wili~bef1igeﬁsér~f

~conditions in‘Powertech’s application. fIf.thényéﬁe

‘ to,;eceiﬁeimdtériaiiffpﬁ:othéf'éiﬁeS}:ﬁhey7d~bé iﬁ 

' ;‘VfolatiohgoffthdSeﬂlicenséfééﬁaitibnéiand-Sﬁpjébt*ﬁb

 enforcement ‘action;: which could-include revoking the

:ing FﬁANKEﬁE"'HBﬁ£" why" would it ‘be a’

' license ‘condition?” If I hadn’t raised this issue,

whé#fﬁpg}é_make iF;éf%ieeﬁﬁedfcbhaitiéﬁ? ,

MR PUGSLEY:’ As was stated yesterday in
'Qﬁr_¢pén;né sﬁaﬁeﬁént,'thé licenséé haé the prima;y
.respénsiﬁi;ity‘bf Atpmié'Ehérgy Act maﬁérials.ﬁ NRC
ré?ie@shﬁhéTpfopésél,ﬂgrahts;;gxants w@th'cdﬂditibns
Ofideniésu-.v o | ‘

 ¥ The péiﬁt'iS»if‘Wé;didn(t aék.forvit, NﬁC

is-ﬁottgéing‘to,unilaterallylsay "Oh, by the way, go

: éhead aﬂd,dg that . " That’s ndﬁ-what we asked for. So

I agree with'Yéur ﬁpnoru It’s not within the Scope,of
'thié' pféCeeding. -~ So thaﬁ}ér whére  we rest on
extensidn; |

CHAIR FROELICH; So the license permit
would cOﬁtain>conditions that_will permit them to

receive uranium in a certain amount, in a certain

_plaCe?
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”'a ; MR;fPUG$LEY:‘QYéé-sifg '?héré aresSéyeral~f}ff

aspects to. a license that address’ your - question.’’

L"firStffs*tﬁéré?iSQafprbduétipnfgépaéity'limié;:jOﬁ‘”A&*
;knéw:fajmiliioh-péﬁndea year, 500,000 pounds a -year.

h’]Thépe is'b§§ical1y;4? I gofbéékjégainﬁtowfhe,ﬁpiht3

*;‘tﬁat,if]we{didnﬂt ask for .it, we're nOtjgbing to be -

,',fﬁR; FRANKEL;ffI.mean.iShft_ﬁhis'én_aétivé,;1'

" issue with one of the mines in Wyoming that started .

.processing.-- . . ..

 CHAIR FROELICH: I disposed of it.

MR.‘ERANKELE‘ Okay.. Sorry, Your . Honor. -

-Séiﬁﬂe.license condition_woﬁld, if this ‘issue hadn/ﬁ 
".beeﬁ,raised by'qs,_whaf,wbuld ha?e led to a license
V¢onditioﬂ by the NRC staff that deals with this issue?
"fW6uid'it,'aé‘a‘métter‘bf course, have been automatic

~that you can only process uranium from your site?

" Or, in the absence of any condition, would

the lack of a condition plus the issuance of the

‘license, plus this sentence in the application‘give

" them legal authoriﬁy to do that activity, and then

someone would have to complain about it and then maybe

‘bring an enforcement action, which is not an easy way

to go at thé NRC level.

So what I'm trying to figure out is was

NEAL R. GROSS
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" this ‘a back’ door way of expanding the breadth of the . .|
“license _sQ;~the ;CBP' could work~ on - othér?"ﬁeépléﬁSS
~ ‘uranium as much''as they wanted until it becamé.an

- isSuéxQéndﬁﬁheﬁﬂthe§TCbﬁld §0‘éeék:aﬂfamendméntﬁf?

- CHAIR FROELICH:  Mr. Clark? .

' I'd like to clarify that although the environmental' .|

report refers to. potential receipt of resins from _:

other locations,; the techﬁiéal report: does ndt make L

the .same statement. - It says 'that Burdoék‘vcould:'“

'pOssibly‘prOCQSS'resins erm other‘lo¢apionsJ

_Thus,‘wg Would'issué'the %icensé based on
the Stafements‘in thé téchniéalvréport, énd-thosé;dp
not cover the ﬁeéeipt of resins frOm’cher loéations)

 MR. PUGSLEY: and thennpius it is -- oh,
go ahead. I/ﬁ ébrry. |

MR. CLARK: Could I just add, from Mr.

Franklin’s comment, it is a standard license condition

for ISRs.

CHAIR; FROELICH: Could. you put it in
there, whether or not it was raised as Contention G,
a condition would have shown up?

"MR. CLARK: We would typically. It's

~consistent with standard practice and, as Judge Cole

mentioned, the license conditions also will describe,

NEAL R. GROSS
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" or’ the ‘licénse- itself’ will 'describe, -the license: ~ |~ "

”:ﬁaCiliﬁYv-WhiCh deld‘eiCludefanyﬂotheruéiﬁes;z;n;

“MR.. :PUGSLEYE' "And;'theﬂ liéehSeS'*i'_amg;

amiliar with, Your Hono¥, have basically they’re like~ ™ | ==
 élmostjstagé4settingIliCénsefééndiéions thaﬁ~séy;tﬁefgx 'jf--‘;

iliéenéée:is“éqthbﬁized‘t@;récéiVe;*dah dah. dah? .But -

that’s not where it stops in’'our opinion: - .

There is also the safety, the SER frém the

‘téchnical review, and théfsupélémental_eﬂViroﬁméﬁtdl“_”'

impact. statement ‘from theQénvifonmehﬁalfreview;3ﬁhat._v‘

-;will[éléo‘définetthe écobé Qﬁ-wﬁat_wg‘rgvélloﬁéa‘;o

do.

. MR. THOMéSoN:' Now let ::m'e just say that
there_are iSL operationglthat begin with well ﬁieldé
that -are right aﬁa. ciosé. If they' planl'to' have
sateiliteopérations, they have to aék %ég;that”in‘the
iicenég.applicatiqn, orth have a sapéllite operéﬁion
in the future'removédsfrbm the fundamental . Thevaiil
have tb.get avlicgnsingt -

In order to take resins from anoﬁhér
produéer, they will have to get‘a‘liéehse and then
they’11l have to be an EA done on it.

MR. PUGSLEY; Or from any of their own
operations. |

MR. THOMPSON: ' Or from their satellite
; : , .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
’ 1323 RHODE ISLAND AVE., N.W. : ‘
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. operations, :if ‘they. -don't  request . it iA the

CHAIR FROELICH: Mr. Frankel, -do you have

 ‘anything else you’d like to'raise or tate having to =

do;%ithfthe,ééope;of{the:préject;aﬁd‘ﬁhejséopeﬁofJﬁhé

. MR, ELLISON: T .guess I'm really confused, -

beCauseﬁchnsél'fofwtﬁebempany just?said;iﬁfitféfin 

the application,- that‘s what hés'fofbeTCGﬁéidéréd.1jﬂm

LWeil,-i#}s.inst?e?a?gliéaﬁion;'
MR, THOMPSON: | Tt's mot in the

appliCatipn} | |

MR. PUGSLEY: That's not what wé'saida
a : MR. Eypféoﬁ:'_ Théy’reb bﬁilding 'é ﬁain:
processing -- they want to build a main processing
mill‘ané-é‘éatelliﬁeAmill.

éHAIRL fROEEICH: .They'ré« éeéking a
license. 

o MR..ELLISON;‘ Yes.

CHAIRAFRQELICH: To establish. a faciliﬁy,
with cértain —— to-handle a certain capacity from a
certain area. Staff will review this andvthe license
will be»limited to what was applied for here. As I
understand the applicant, they are not séeking an

application permit to receive or process the uranium

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. " 1323 RHODE ISLAND AVE., N.W.
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| from other projects.. . . il enaron

QMR; -ELLISOﬁ; 1 ;SQ fif  ﬁhé~m;icens§,

application specifically said -- or mot the

| application, the license would specifically say you
fjdéﬁndf;bﬁééééé ani é5grée5ﬁ@%é}iai:%?Oﬁ“ényiqéﬁéi.

" facility other than your satellive or within the paa: -

'g_IS\thaﬁ Wﬁat;it’Syéginé ﬁOgsay?;;,

' .CHAIR FROELICH: Mr. .Clark. -= =

_MR. CLARK: T don’t know if it will use

”éxaétiY'ﬁhoée;wordsrfbutlthatAWiil'be:in essence. . I-
‘can'point_you to other'license conditioné for dtﬁérv

facilitiésl

JUDGE COLE: T think it’s usually more

active .in what you can do, not what.you can‘t do.. .

MR. PUGSLEY: Yes.

MR. FRANKEL: And we have heard in other

proceedings’ from other uranium companies, if it’s not -

" prohibited, you can do it. So where does that ieavé "

us?
MR. PUGSLEY:‘ Those are other uréﬂ;uml
companies.rThat’slnot in the scope.of this proceeding.
MR. CLARK: 'Weli, I méanij{ldon)t mind.
stating the staff’s position that if PoWertech.weré to
go ahead, if we license them on- the basisv of’
information we have and they were to go ahead/fwéjf

| NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
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would find that to be in violation'of the licensé: - -

~ MR. PUGSLEY: - Andjalso we?Véjcited{injdﬁr

pléédiﬁQS'fthatf;intereSted tétékéhéidéis Thévéxgé',”
' regulatory mechanism called a 2206 petition, that they = '

.ﬁcéﬁ>filétif‘thétrhappens.7'That;Woﬁldzbékafﬁ%sisQfﬁf

'CHAIR FROELTICH: All right. Let’s move.to

" Conténtion .H please. . Okay. .Perhaps I heard this .| .

‘The local

"studiés.that‘thé‘appiftént ShodlaﬁhaVéluééaiiﬁ'theif

"appiiCQtioﬁ are which studies?

MR. FRANKEL: The ones that’ Mr.: Ellison
read into the record earlier.
MR. ELLISONE Well; they were attached.

There were additional ones, but they’re7attQChedftd

' Dr.;Jarding’s geological summary of.publishédISCudies,

and we will be attempting totsubmit‘additibﬁél Qnes.

that we have found thét are very lbcalized:as AH

'uhtimely filing, which we didnft have timé té*file;in

the period of time that we had er the,appiicétiqn was
filed.

CHAIR FRQELICH: Sta_ff, is thé"ré any
specific regulation or any requirement és to1thé'locél
studies, the type of studies thét arébréquitgd'to;be
contained or made a part of an appliéétioﬁ?ifv“

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. . 1323 RHODE ISLAND AVE., NW. . C .
(202) 234-4433 _ - WASHINGTON, D.C. 20005-3701 .. www.niealrgross.com-
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'MS. JEHLE: * Not that the staff is aware = /|
Eoff'ané.the@petitioners;did~ﬁo§jéi£e ﬁo any particular

gjrégulatbry feqﬁirémentu

| CHAIR FROELICH: - From the petition, I - |

_guess I would ask, are there.any specific.regulation.

“or:¢ases that describe the scope of- the stidies, where

i

" be somewhat - finer than. the studies -

‘that wefefatEéchéd*tQ-théféppligqﬁibh?'5

" MR. FRANKEL:. Just give me one minute,’

~ Your Honor. ' '

' CHATR FROELICH: Sure. : -’

(éaﬁéé.)

"MR. FRANKEL: Your Honor, I believe that

this comes, in our view, from the analysis requirement

in ~5145(c), and from the adverse information

requirement, 5145(e); and frémlqthef completeness

requirement¢ 40.9 (a) éﬁd als0'40.9(b)1

'réHAI§ FRoELiCH: All right. Lét’s move to

I. From7the’beerective of thé petitioné?s, is this

a sin’gle contention, clJrv are 't’.hésé .lOO separate
conﬁentions;£hé Béérd.must addfeSs?

MR. FRANKEL Fromvour ‘pei:spe'ctAive‘, these

are broken down>into thfee conténtions. ‘I gave you

these headings, the ones that are mb'r_e foéUsed on say

“misrepresentation, yQu.knbw. SQ‘itfé_not 100 separate

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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5145 (),

includes some --"

'thrqugh,68. Thé-éecond:pa?t of this contention,

371 ':_ v,_

- coritentions.

CHATR* FROELICH: - Now from -the ' three

cdhtehﬁions 'Iv5ﬁ6u1d .find*‘and..the jthree spééifié

|| . statements, whatever, of the three contentions T would

MR;fFRANKEH;V;QVérali,‘the beginnihg,of

_Contention I with the reference to 5145 (c), amalysis - ‘| .

‘material. adverse information, and Part 40.

And then that’s '-- so that’s the first one .that

CHAIR FROELICH: .And what.does that one

contain--=-?

MR. FRANKEL: It contains Subparts 1

misreprQSéntatioﬁﬁ a violatibh.of 40:.9(a) and 40:9(b) -

‘That. is’ Subpart 69 through 90.  The third is

unacceptable environmental impacts, which make issue

of‘théflicenée inimical under Section 40.32(d), and

that iﬁciudes éubparts 91 Ehrough 100.
| (PauSe.) R
.MR. FRANKEL: Your Honof, could I ask for
a bathrpom break?

CHAIR FROELICH: Yes. Why don’'t we take -

- at this point, why don’t We take a ten minute break?

‘We'll come back and finishbﬁp with I, J and a summary

. NEAL R. GROSS
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f':a(Whereupon; a;shprtdrécéSs'Wééftakenf)l,f

"f HHCHAIR FROEL;CH: 'Okgyi_.Let’S'go'back»éﬁ -

:itheifQCOfdg We're at Coﬁtention;I;,.Cohtéﬁtion i‘i$~*

'-a_ﬁdniqde‘;fofm 'bfm_Contention,  at - least in, my.

< lspbitends, and the Bokea will tave a decias e[
' hather this s a single contention with 100 bases to
- support i€ whetherltsthree c'on‘t"'eriti‘i:'c;ﬁé” ;&:ontaiffé’df '
astheyre brokendown as. Mr _F":rank:éAl'ar‘ti'.cqlvéﬁved for
‘ﬁéJapd;és;géﬁtaiﬁgéf;@;the pleaaing,-Qr{WHégherithe§¢ 
 §6in;s or ifemshargjmérely_répeﬁitibns éftéh}ngs thag
>vhé§ been édntainéd1iﬁ‘éarlief“cénpentioné; éré soméhgw‘

‘ ampiified or. are. intended to_éupport‘thOSe conditions

that we’ve discussed prior.
The closest guidance I‘ve been able to

fihd for approaching Contention I is in the Progress

.Energy case, Levy Couﬁty, where there’s a Commission

.CLI opinion 10-2 recently issued, where they upheld a

riicensing Board thatrwent.through.and lodkéd at each
of the individual éontentions, individual bases and
treated it-és a single contention.

I wondered_if the parties would each give
the Board their recommendatioﬁ, not on the merits of

the individual bases, but the approach to take with

“a contention, Contention I. Let’s start with the

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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 pétitioners. -

. MR. FRANKEL:- Your Honor,"franklije Wouid

" be' okay with it'asuéﬁe COnﬁentibﬂ. That would be our: -

‘recommendation.

‘"thé-CoﬁﬁiéSiohﬁs‘éuidahéé_énd_théere,addréSSing tHi$:]}ﬂ.

in the most recent opinion, that CLI 10-2.

- MR. FRANKEL: .Yes. I haven't read that

5.opinibh.regféttablyfyet;fﬁutViEbeuﬁds{liké‘itfwéuldf?3

", be consistent for us.

. CHAIR yFRb”}illL,I'Cﬁ:" s_tla‘fi £2

'ﬁR. CLARK: Your Hggoﬁ,“thé étafﬁ wog;a
Suggesﬁ. thét"the Béafd: is bqund to look at 'éééh
subﬁartioffé}ed in'thé.éontenﬁioﬁ, to decidé wheﬁhép‘
that subpart: meets :thgﬁ contenﬁion, admissibiliﬁy .
reduireﬁeﬁts: Although sﬁbparts-~; I point the Board

tQ'—— unfortunately, I only have the slip opinion in

' Levy County.

But pages four and ten of the slip~

.opinion, where the Commission said the Board -- in

Levy County, I believe, there were 16 Dbases or
subparts to the céntentiond Thére_were'16 subparts to
the contention of Levy Coynty.

As reflected in the-Commission decision,

what the Board did was, and I‘'m quoting from the .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE I1SLAND AVE., N\W.
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,Commiééibn:dééisidn én_pagépféﬁfl,fThe:Boaréﬁtheﬁj':
g;turnéd ité-éﬁalYéié:tb~e§¢hréﬁbpégt;;finéiﬁg Eﬁ§£/éomé-
‘:were a&e@ﬁagély‘éﬁbédfﬁéd‘wﬁiié;¢thers Qéf§fq§g}f 2;'
Gomission saye, At the ehd of'the peralish tnt:
HCar;ieé;ﬂpgéfkféfhué;l_iﬁT ;g*iéléér' thétil%hé}:é;éra"
icqnsidéféd th§ admié$ib;l£t§;faétqféZWitﬁ régbéét:tél‘f

Jéach~subpértjbficdntéﬁtibni4;ﬂfmz?f

‘_—fMy'undérstaﬁdiﬁg'is what;tHeIBéafdfdid’ihik

‘ 'Lévyf‘Countyr is it looked at. eééh” subpartiiby " the

.~ contention admissibility factéré, found in ﬁéét that

seve;ai subparts were édmis;iblg, and that a? éf#gsult 
thé contentioh;cguldlbéadmitﬁed;iaéa»thg ?oﬁﬁigsibnf,
éffirmed thét findiﬁg. 

What,we discussed.yesﬁerday in the~éontéxt
of ‘the Tribe’s Contention 3 is ‘that wheﬁ WQ’ré.
presented,witﬁ'a pon;enﬁionrbrokgn.up inﬁQ $gparate  5'
sﬁbparts,’it;s‘appropriaﬁeAfo; us-thfespond'éotthose‘
subparts aé‘ghey-were preseﬁtea to us. :

Itfé also appropriaﬁe, and.consistent.With
ﬁhe_Board invLevy Councy to look at each‘subpart{.
That does_hot mean that every subpért has to meet ﬁhe'
contention>admissibility criteria. But at least one
subpart has to. In other words, the Board can

aggregate admissible subparts.

NEAL R. GROSS
'COURT REPORTERS AND TRANSCRIBERS
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(202) 234-4433 = ’ WASHINGTON, D.C. - 20005-3701 www.nealrgross.com
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&-%ﬁﬁﬁ;;f ﬁ6%épbpa£E3i$=adﬁiséiblé;zjggéé R
"“vrilothir_;i‘g‘.in Le’ffy. .ééunty _t'o‘ ;tiégeétr btih_atv theﬁch»J-ar‘ci ‘cﬁa’nv ‘
;fféémbiné*'inadﬁLséiblef éﬁﬁpafﬁéﬂuté1ff§fm:}thé ;wh$ié”,f'
V “édﬁiséibléuédhgéﬂgiop;  | | |

" CHAIR' FROELICH: AS"to your reference to - '|% "

" addition wheré a'single conterition has many subparts,

théf‘argumeﬂts fforf,gabh :Qfﬂ the*'2}309(f) ;faCﬁo}s

- logically may apply to more. than one subpart.

.Thé Board wasrnot réquired'to:read.each

section of the: contention in a vacuum,. nor was it
‘required to discuss each subpart as if it is own

: procéeding*oerinding_had not been,éet forth.

MR.xCLARKf Your Honor, I'understandrthat'
to mean that a subpart can refer to say supporting

documentation.. Not every subpart has»tb state»forth

the support in‘detail. If multiple subparts rely on

the same supporting documentation,,ékpert opinion or

‘facts,fthey can refer to it generaily.

But each subpart must in fact at least
refer to some support. So you don’t need to restate
the contention in each subpart. However, each.subpart»

has to meet certain requirements, chiefly those stated

in 2.309(£) (1) .

CHAIR FROELICH: Each subpart. The last

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
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'j;par; I;dfjusttlike toﬁekplofefa;little'bifybn; Each .

‘fsubpariQ'each'péint{Véachfnumbéﬁéd'item_mu$E9méét one;

?sdmé.of all of the six eleméﬁt?ibf'2r309?«j:~

CwR.CLARK: o be admitted as a |

| contention, each subpart has Fo meet all requirements. |

3ﬂiBut'tha£3dQes~not mean thét~l?2§héxBQard CahfoffC6drsef f

information. '

i

For example, if aE:the beginﬂingAQf‘Ehé

chténEibngQ‘the bpeﬁitionef identifiés‘ §_ material;:

'issue} then they don’t need to-restate the material

"issue in each subpart:

If theyﬁre_relying"ih‘saY'six_subpartsjfif;“

‘they’re relying on the same éxpért1report,_they doﬁ”t‘

need to set forth in each subpart the expert report in-

‘_“détail}'gor possibly’ even. make clear thaﬁ -théyifé

relying on the report .

As long as -~ if there’s some overarchihgfl

analysis at the beginning of t'he"-'conténtionﬁ'.thaf'iﬁa]_{éé B

clear how the contention admissibility criteria are

met in each subpart, that may be sufficiént.. Eut

s8till, each subpart has to -- when the Boérd'léokslatj

it, my understanding is the Board has to look at the

vlsubpart and see how in the éontehtion'eachﬂof the

factors in 2.309(1)_are-met._'

NEAL R. GROSS
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»contention,’whéfe‘thé*Bbard‘caﬁﬂfind”the:heceQSéﬁyg;_

Csupport:

:Ehatgcarﬁééféﬁii"

“then it cdﬁldjbefan>admis$ibié Cohteﬁtioﬂ; _In 6ther'

15
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v

. 'Maybe those factors aren’t met in--the | -

sSubpart -itself, but it has to be'someWhére~¢nfthéf

" CHAIR/FROELICH:  Tharnk you. Just'so I'm

'ﬁijCIear.on;thé'stafvaiéw;onﬁﬁhié,_if"wighiﬁﬁtﬁéflOoj

- subparts, |each of the six 2.309(f) (1) elements are

f]ftﬁéfé,7We w6ﬁldfthén~have}dﬁ5adﬁissiblé-cohteﬁfiéh;fié

© . MR. CLARK: No, Your Honor.  I‘'m trying to:

state the opposite. If in'éﬁy>subpafﬁiSOmeWhéré‘in

. Contention I all of ﬁhe 2,302(f)(1) factors are met,

\

words, if'You lOok at any‘6f~£hé iOO bé§e§‘and‘we

have.

The staff and Powertech ’largely‘ went -

‘-?{thfough andllooked'a?ieach‘ohe.“”If yéu.look at.one,

vahd maybe a subpart déeSn’E;beVidélé&déséfiptfon of
the issue .and 'sﬁbpqrt, 'butA it abesn’t iééhtify-'
portions_of:the applicatioﬁf |

Well, if i£>s suffiéieﬁﬁiyfclea;ielsewhere
in the contentibn what tﬁat sﬁbpa;t is‘fefer;ing to,
what portiqns of the applicaﬁiéﬁ,'then aithéugh the
staff of course oppoéed all those cénténtions, of the
Board.wére to disagree,»Wé wéﬁld“uﬁderstand.why ;bu’re

'NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS - -
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"o

 ijll~
’L»13’
14

15,

‘16

17

18

19
.20
21
22

- 23

24

25 -

' relying on, and what issué is raised in that. So I‘m

';378:

&dmitting the conteéntion. : . -

But it has to bé sufficiently clear 'in a

. subpért:TWhat,'pQrtiQns'_Offﬁthe‘fapbliéationjﬁ;tfs '

disputihgj‘what-faéts‘Qr eXpért opinion chéisubpar£ iSf

“,tryingftb_fééﬁS”on‘itf}yAgain,;i@d;say ingLéyy'CQuntyn e
7 what the Board did in, fact, it did apply the criteria -

L to each'of]thOsé”Subpaftst;f'

" .I do not know whéther-each of the subparts

': stated;i as‘fng ‘sugééétédf éafliéfr one " possibie' .

' approéch’ﬁpr.petitionérsﬂisftgygo through the“Six.

admissibilityiéritéria in;thé ¢onfenpion._ I don't

think that’s. necessary fOr‘éachjsubpart of the 16

' subpart éqhtention. My sense is that was not done in

Lévy_Couﬁtyv
‘_Howe&er, that.does.noﬁ.mean>that the Board
still looked to see .whether somewhere .in the

contention *~ for each = basis, - those contention

' Tadmissibility»requirémentsfwere‘mét. And note that in

Lévy Cduﬁty:the Bbard actually_rejected a number of

bases and they admittéd some.

" That’'s all I think the staff is asking the

'Board to do,heré,'both for the Tribe’s Contention 3,

for Contention I, for Contention D and E of the
consolidated petitioners, to look at each individual

NEAL R. GROSS
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‘fdlaimgéndnéééﬁfmakélsdre_that ﬁhat”cléiﬁ‘meets'the'5

‘wrequirements:. "

'”qube_yOu havejtovibgk beyoﬂd«the'subpart- '

» t¢ffihd*th¢é¢7féquirement${‘fWe’d;suggeétfthaQ:Y§&fx

~,,Shbﬁlaﬁﬁt i§Qg,faﬁ.';Yqugéﬁbpidnfﬁ;haQe'té'look”fériﬂ;‘

. Eﬁf'étfthé‘Véfy'leéSt, wéfbeliéVe,ﬁhat cdn$istenE;With T

. Commission precedent, the Board needs to make -sure.

" that each requirement is met..

frCﬁAi3 FROELiCH:”_iS-tﬁé_staff‘aQare of any_v‘
“ioéhé%?Cdmmiééioﬁiéreééaéh#‘ﬁhat the'Bb%fd éhbﬁld'ﬁé“’
iaWéréffoffiiﬁhéfi dééls ;ﬁ;th;,singié;'gdntEntion".wiﬁh»i 
‘ﬁultiélé spbéartsfbeyond‘thé Levy cése?
e ;ﬁR.;CLARK{ {foﬁr,Hohor; othér;thaﬁ theh-.
.>géﬁgfél‘Comﬁission précedentlponqerning Conféhtion3

admiséibility, T don’t have anything off the top of my

head.

»véH%IR FROELICH:  Thank you, couﬁsel}"

‘Apﬁliéantéf |

MR. PUGSLEY: We agree with the staff.
,Maké it éasy;

| :CHAIR:FROELiCH: Thank you;

MR. FRANKEL: Your Hono;, I just want to
say not havihg read thé case, and Mr. Clark is anv
excellent léwyef, because I.feel like I'm coﬁvincéd.

.So. I W5uld'—— and you know, I hesitate to say on the

NEAL R. GROSS

' COURT REPORTERS AND TRANSCRIBERS
S " 1323 RHODE ISLAND AVE., N.W. :
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tadord i aien with chesatkey Bt hagbe’ ton cbitain
-n ;é*%ent I“m£gh£}‘jIS it_ééséigle%  Yégﬁknéw;:iéhavééﬁt.

readthecase Imnotsurewhen it calme Out 2010 “in i
‘' the second decision.. |

| CHAIR FROELICH: I believe I can cite it - i

. for ‘the':record; so that -- well,. I have .the slip~i. |00
.‘opiniOh q$\well,ifltfs;CLI}lOfO2, aqd;%ffwasviSsuéd”Qn

:‘-ﬁhefﬁth 6f;ﬁanuary:bf fhis year.

' MR. FRANKEL: I have to admit, Your Honor, .

not " havingﬂireadj.the case, and in -light' of " the

“extremely technical discussion that came from the NRC

"staff, I feel unprepared-to commit my client to a

position Qn'thisa

I fealize it came out-JanQary 7th. I feel
like-i.ﬁay not-bévthé on1y person'in;£hé room who 1is
unaware of the Case prior_to this broceeding. VSo
perhaps might itAbe bossible.tb have a short form of
post-hearing brief on this case, not ﬁd exceed say ten
pages or sémething, just so that I coﬁid feéd i£ and
reply intelligently.

CHAIR FROELICH: That’s not necessary
counsel, only because this contention is going to be

—

treated 1like any other filed contention. The

_CommisSion’s regulations at 2.309 willlbe applied to-

it. This case merely speaks to -- speaks in brief
> ,
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" _case and take our guidance from. thé. Commission order;

| */pares, tn oniy tuo or Ehres passages,:on how to handie

”i,bne»ﬁhat haisfl«inul?ti‘plfe‘c':on-t"ent:3ivcﬁ»r‘1s'.w ‘We'll read the -

. MR. FRANKEL: Well thank you, Your:Horor. - {

In that case, might T withdraw my initial
'”recommenaatibn'és.to~whqt_tné'Boandf$hould,de}[ndtfn

' ‘really understanding the case? I don‘t want to be. |

" bound tS a position.:

. 'CHAIR FROELICH:.  What we're going to.do, .

Tand,invfact'if”ydu/dilikep,you,manavail:yourself;j

.We’re“going tbego threugh"théilaét*tweACOntentienéfi‘7
and then I'm going to give each of the parties ten '

minutesftb>doia clesing/ cléé%ng statement, and Ifli".

take a short break_before tnoee-closing statementezn -

Iia'like tQ.give‘yen'myleopy"of it,.ana iflzl
you care to inéérporate in yonr elosingstatements'any
cemnentaen the CemmisSien/S erder; you can do so at
that timef.

| | MR.‘FﬁANKEL: Thaﬁk you, Your Honor .

CHAIR FROELICH: Thank' you, all right.
Moving to Contentien J, connsel my eole questionven
Contention J was.hOW does thie contention differ frem
Contentions A and E?

MR. FRANKEL: Other then the expressed
reference to the thefium raaium 2 through 6 grade,

_ . NEAL R. GROSS
. COURT REPORTERS AND TRANSCRIBERS
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arsenic and the heavy metal, substantially the same:

' .CHAIR FROELICH: _Okay; thank you:. ALl - .|

right. ~We ‘Have one: last contention to réview. and. .

R

ol e e ke - on ek 7, vkt
pggéea#£éll§ c6qﬁ§ei5?ié'th§ £é¢6#é'bf éhis:éééé,iwé ,"”
e s nibiar ntonchoh, | T iave. tho snensrs ot ¥ | ¢
s sEacE and che applicant. . was there s finad repiy
-fiiéaé ; ST e T .o N
R ERANEL: Mo, Your Honor: I thougnt

you might havefehough,papers to loQk atz;"

f.CHAIR.FROﬁLiCH: You’re ehtiglédito,thef

,laSE word, and I wanted to make sure I had it if you

indeed filed it. All right. - Also:'so I have -

everything. There were a . number of-fattachments 

attached to this contention, and only one:of them was

. a new attachment or a new piece-of-pleadiﬁg, iS:that'

~right? The other thrée were containéd_in-the_originalv‘

petition?

MR. FRANKEL: I need to check. - I believe

we submitted Dr. Redmond’'s -- we have two opinions

frbm.Dr. RedmOnd on his CV. That's all that there is;f
CHATIR FROELiCH: Okay, and I’m sSorry, was.‘
there any previbﬁsly filed from Dr. Redmond?
.MR. FRANKEL: Whenlwe earlier in the case .
sought access to the'SUﬁSI documents, in support of .

NEAL R. GROSS
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. that .;fanv'dj_ pr io r ::I" bel 1eve , -.i ¢ ’;VSF prlor to theformatl n g
4ié£—the:Bdafd;bﬁng’m ﬁot'§ﬁfe‘agégﬁ‘tﬁa;i Qe sﬁbmi#téd'
Dr. Redmonds January letter in'suppert.  Becaise e |

‘wére rejected’dn that, we didi't file an appeal on
“that, it was wnclear o me whether that vas'congidered |

" part of the récord.  So I resubmitted:” =

. CHATR FROELICH:-Okay, all right, and then |

‘;theﬁApri1“21étllétterSWés"théfOne'miSsingfthét]Iuhéd‘;7152}“

"MR. FRANKEL: Yes 'sir.. =

o CHAiR.FROELTCH} ‘Okay,“greaﬁ.‘:I ha?e;it:ﬁé;

_ right ‘here. ;Okay, and I guess _thé ‘c-o:ri(:evrns‘ ti-h‘aﬁ were-

‘raised in the Tribe’s chten;ién having to do with =

cultural and historic resources, this conterition, how "

is this one different_ from or different- than the -

Tribéfs:contéﬁtion on'hiétorid’aﬁd'éﬁitural‘—i i”m l‘
s'orry. I ha\}é_ my. notesvconfuse(d;
(Péuse.)

CHATR FROELICH: ‘Wélbl,‘.l that was my‘.'
question. How;is this contention different;'of isit
basically the same as the contention raised by the
Tribe, having to do with the ar:c'haeol'ogicai sites
within the PAA? |

MR. FRANKEL: Your Honbf,-it‘can’tﬁbe the

same, because we don’'t have any similarity of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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(~figh¢§uof;£bé Tfibé;

-7 CHAIR FROELICH: -Right.. .

. MRY FRANKEL: What we have to.go on’ are” |
what. the regulations reqiire: 8o that’s the fosusof [
" this ‘ontention.  But the Tribe's contention, I
" hesitate to. comment ‘on because it's based.on allioE. -
"that that goet with the Tribe 4s a Sovereign, &

"° -~ We focused this contention specificallyion' = |[:""

due to it ..

'beingAihvéﬁtoried;‘lackin@ythe»énal&tiéal cbnpent'and o

B

without results of what we understand are the standard =

'éubsurface"tesﬁing.'protétbis:' ‘1ﬁnilight “of ‘the'”'

Lregglations»citgd,'Wevfeeivthat we  have a.pdféhtial

contention.

CHATR FROELICH: All right. What T would

propose:at this poinﬁ'ié'fdr‘ds tottake perhaps aftén’4

minute break,; give the paftieéAthat’time7to pfepare'a '

Ciosiqg.statement as to those points that,Wéishdﬁld‘
keep férémést  in ~our ﬁiﬁas:_ ;ﬁltiﬁatély;: wﬁat
arguments:came forth in‘this bral arguméﬁt phég;éﬁéuid
guide our decisidn in this case. | |

T/11 point out that the time line for this
case will be, that we'll.have a tranégript~o£ tﬁis
proceeding in about a-week. We(ll nétiée‘that ana get
it out, and we'll prbvide a périod.éf péghépé teﬁ days

‘ NEAL R. GROSS o
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“‘fdrlﬁranééiipt—corréqtibnsQ“vTheﬁ:Withinf45fday§:ofr;V‘v

.~ that daté]-ﬁhiéJBQafdgwi11/ESSqefawdeéiSioﬁfon"Ehe?"

'adﬁissibility'Qf,the,2lfépﬁt§ntipn$5that.Were'propred"b,; '

haﬂd‘Ehé(stqndihgndf°eaéh of ﬁhé.béﬁitibneré!: 

© ' - . Anyone who disagrees with that opinion’of

“ours has the right to ‘appeal that:to theé Commission, | i

ek

in accordance. with:-thé Commission’s regulations,  Are

there éﬂyfdtheirpfdéeaural mattéréathat‘wé'ﬁad?

‘MR FRANKEL: Your Honor, I just have one

~  p_oir,1t;,_-_a’n‘d I'm happyftdfdojthejSupﬁleméﬁtél filing:

It just came to my attention yesterddy, when we were

discussing the USGS report atfaéﬂedlto'the‘Jarding

'summarny believe, that”mentionéd.thé migrétion in the

Inyan Kara that,. contrary .to the noirmal expected
southWestern:lew'of water, there was evidence of the

flow from the Edgemont area to’ Cascade Springs, which

is boiled hot springs.,~lymentioned‘that it was a few

miles, about - three miles from‘the‘edge of Dayton

Hyde's property.

Mr. Hyde was in the audiéence while I was
discussing that,'ana'told.me after theihearing that in
addition to the Apropérty, where the wild horse

sanctuary is,’  he maintains several acres where he

"grows hay for the‘horses and‘Some<bf.his:éatt1e that

: has,Water,rights from 1885 ohJCascade Springs, or the

- NEAL R. GROSS . ,
COURT REPORTERS AND TRANSCRIBERS
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'_~jThatﬁs%néW ihf6rmatianto;meyyfl think-

_it’s speaks tofeXpandihg, andﬁIfm habpY‘ﬁb'éubmity"

'ffhatf -I’dbﬁ;t:kﬁOw'if3théfefs’hny~ijéctioﬂlfrom thé:1: 

U CHATR. FROELICH:. = ‘It’s likely -to be’

-;lpbjec;¢d~_tq,‘jaﬁd _iﬁ does. ndg'gfali_,within__fhe_
" .Commission’s definition of new ‘eviderce.  You're:
' certainly free to take such a filing, but I wouldn’t

'"counﬁ;oniégréemént-by,the appiiCaﬁt or theTSEaff to. -

such ‘a motion.  * -

1i:Butﬂthe question and the concern reminds

 me that Qudge_Barneﬁt.has asked if the parties were

able tdistipulété és tb‘disténcés. I wonder if youfve

had a chani¢e to talk about that, or is that something

we shouldléxpect”later?”

' MR. FRANKEL: To be honest, we didn’t our

- homework, Your Honor.

MR. ELLISON: -Wé{vévhad some discﬁssion.

We neédAa géomét£y—cé§able ?é?son:to do a crow flies.

~ MS. HENDERSON: No, no. We do not. What

we needAis a ruler on a map, and we're goihg to do'
this ‘in a couple of minutes.i

CHAIR EROELICH:V Then may I suggest a ten

minute breék. I will have the good people of Custer

_NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. 1323 RHODE ISLAND AVE., N.W.
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. we”1l begim.:

" -provide you with a ruler and.a paper, .and perhaps as ...
~7}part-jof_ the -closing. statements, we can -eénter a .- | -
“7,§tipulationf into the record as to the distances

' ‘between the project and the individual petitioners.

;ﬁiOkay{5 SOfWé7l1>t§ke tenfmiﬁutesf Ten minﬁpgs-gfter{;

(#Whereupon, a short recess was taken.) - -
1 fCHAIﬁijQEhiCHf Were ﬁﬁé'pa;ﬁiésiab}ejpb;
“gﬁipuiétefaé't§ éi$t§£¢¢s?: . R L
f?MRﬁ PUGSLE¥} _i Bélievéfso: "7
| Mé,‘ELLiSdN%i-?or:éusén’ﬁendéfsbnjélwell,'1“
between 20 and 21ym;ies?_ | o
CHAIE;FRQELiCH:, Okay .
" MR. ELLISON{ As the crow flies, soﬁth;.
'éaﬁﬁheaSt. | o ” |
JUDGE BARNETT: -You said wells?

MR. ELLISON: That would include wells.

' JUDGE BARNETT: Okay. It’s the property- -

MR. ELLISON: For Susan Henderson.

JUDGE BARNETT: Henderéén;s'propérty?

MR. ELLISON: Property and wells.

JUDGE BARNETT: Property'ana.wells, okayi

MR. BALLANCO: And Youthonor; I need to
‘discuss this with you guys, but applying the same .

NEAL R. GROSS
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:"fplérféndiﬁ@pitéchniquég iE-éppeérsfDaytoﬁnyde¥§ f_

- -property picked. up a'few'miléS:' 865Hefs i6-miiés~ffgm e

© MR. BALLANCO: East.
" MR. THOMPSON: Wé agree,

’”}3(Siﬁﬁiﬁaﬁééu$ diséussi5ﬁ;f:

 ;-QHAiR ﬁRoEﬁIéH¢ <AiiwriQﬁﬁ,fTﬁé;;W;ighﬁﬁ;f}"
40 you have your two minute varning? A1l right! mach_
”partylwil@'haVé;teh‘minupés; fWéfii;s£ért‘Qithiﬁﬁg‘F
 a§?licaﬁt;— | | e
Tribe, 4nd concluding with ~the . consolidated
petitiqnersp | . |

' MRTWPUGSLEY: Your Honors, I'd fifst like
té,.on behaif;Of Poweftech, extend our thanks to tﬁez
Board and cduﬁéél for all par;iés forIaEEendiﬁg.'lWe
believe 7tﬂat -it’s very meaningfui{ té havé this'
‘hearing, and that all parties ha&e-theiright'to,béf/i
heard on their pleadings.

Powéftech_is, in oﬁr opinion, has éone out

of its way to try and present the most compréhenSive
.application it. can for - the Dewey Burdock. site,
including chSulting with entities such as the USGS
énd the South Dakota School of Mines in the process of

preparing it, in an., effort to comply with the

, NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
. 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 - . WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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'-¢bﬁmiséionﬂs‘feédlatioﬁs5ﬁor;pf6p05édgiSL;faéiliﬁiésf~7 

_bnjﬁhat nqtéflitfs'impOrtgntge—‘Wé}dfliké?

 comments made vesterday regarding reading contentlons -

1nllght of | theCOmmwswn S and 10 th Cerult s e
"eéééfsea_éﬁéég;épprpécéféf}ié;iépé%%ﬁioﬁéyiqﬁdlghé_ 

" commission’s clrrent and’ :;éi-tf'étf‘f g f.cgr'rjént: Vlewpomto £

lO'C.F.R.'4Q.32(é){ weﬂbelieve;it’sAériticél_thaﬁ thé_

BbéfdA réé5':théx ¢onteﬂ£i6n§r in3!liéh£hL§£f £hpséf
reggifeme@ts, béCéﬁsefﬁﬁé—failﬁré ﬁa déiééfi; éur{_
opiﬁi&h would 'rgquire holding ah}’ propééed. iéL>

opéfator, Qoﬁerpgch'orzptherwise, tQ a stan@ar&déhat'

noné éf‘them can satisfyiéﬁ ﬁhis-sﬁage éf the gémé,
béSéd“ on the Commissioﬁ>s currént viewr of »its‘
regulations. |

The second point we’d like to reiterate is

- regarding consolidated petitioners’ Contentionr7r‘1'

belié&e, regarding'receibﬁ of loaded'réSins ffonlother
sites hOt-identified_iﬁfthe application.

We- just would -- we ﬁnderstand the
concerns of the cohsolidatéd_petitibnefs, and we would
1ike to once again note for the record regeipt of
1oaded fésins from sites other than the Dewey and

Burdéck’s'proposed sites has not been requested by

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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;Poweftechffand:because ig,hasvndt.beenfféqﬁéStéd}uit>‘
Will'not'bé,graﬂtéd;*bénnof be=gréhtedwby NRC staff,.
=*bé¢au§e;NRC:haéfté react¥qhder:thefA£omiCfEnéfgy:AC;,*»J

~ to.a proposal..

~ ~That' is not pa;tfbfAOQﬁ'prostal{“ SQfWe, o
just. 'would like the“Board td take notice of “thati = .. -

- The other point, .specific point:before I -

“conclude is we would-like ‘the:Board to Bé’aware of the
. fact that”whén waertech_teSubmittéd ;ts applicatiQn;_
"in  AggustL-of‘f20093‘*that"there.}Was:fé’:supplement. "

:-_ asSociatéd.With»it,'and.we Have-providedfyou‘cipatiqns

to aSpéctS,ofvthat:during the résponSe;ﬁo-queStions.
‘The'reason that we note that is because as

we héﬁe gone thrbugh'the cohtentions'of:bbth parties;

there have been issues, what we’ve called sins of

omission here in terms of contents of ar .application.

‘We just would like the Board to be aware of that

supplement when reviewing the contentions, and that. it

is indeed part df the application.’

CHAIR FROELICH: That éﬁﬁplement ‘was
prbviaed in the disk that you ﬁrovidédg'

(Simultaneous discussion.)

MR. PUGSLEY: Yes sir, yes sir, yes sir.
If IAremember correctly sir, it was the‘tephnical
réport, the environmental report and thé supplement.
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'tLBﬁﬁ:po‘gum1@p>ﬁé;e in;a éénérél wéy,lwerwdu¥dwiiké;
::éQégyéﬁéjTiﬁélﬁding‘tﬁé»ééa?d;;ﬁé‘téke ﬁdtiéeiof;thé.',7'

";faéﬁ‘tﬂéfi§é5—f 6@?-1iééﬁs¢T§bpl$catiQnﬁdié nétféfﬁﬁiy L

;,5pt¢v;d§;aataﬂaananarygégvregéfaiﬁgigéﬁefgiitiegléﬁ:
“tmply regiona analvessl

" T6 say that our .dpplicdtion ‘did .not 7|

contain site-specific’ data and analyses would: be

‘incorrect, that we have performed’ extensive site- .’

v

‘specific analysis .under the :Commission’s. current ..
"interprétation of. its regulations, and.in accordance. -’

" with NRC.requirements. for those.

 Sb we believéf“that }thére may bel.a. -

~misunderstanding as to when we characteriie the phaSQd'f

" approach of this prbjéct,ithat‘we’re simply sayiﬁg’ﬂ

we're doing regional studies, and thaﬁ'is.not‘the -

‘case.

our applicatibn"dbesfhave siﬁe—épecifi@’v

~data analyses in ‘accordance with the Commission’s -

" requirements, as well as historic data as we noted:

earlier with respect to the.pump test we perfqrméd,‘

- So we did_take into account historic data.

But we also took ihto account current

data, because the most .current data’ on the éité“isif,'

performed by us, because we’ve done the work. So ‘we
would just,like,the.Board.to'také notice of,that7 and
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- also just ag,a:w5§d to“ail~¢dunééi heie,1w¢ $§ahdf;“
i_availablé if théré~~afé’¥thihgs7lﬁhat“_neéd;;to;ébé :
' addressed procedurally .or substantively in- this .= = |

proceeding. .- -

. . We éncourage,. we’ keep .the . lines of '
“communication opeén; and if there are things that need .. ' |-
" to be addressed outside of directing it.to.the Board,.

please do not hesitate to.consult us. Thank you.

" CHATR FROELICH:. Thank you. Staff? .
MS. JEHLE: 'The'staff thanks the Board for - .

the opportunity to. further-explain our .

" views regarding the hearing requests, and as the Board
has'heard, the staff/sfpositionvis:that“both“héaring‘

" requests should be denied..

ThevBoard'shohld_deﬂyvﬁhe heafiﬁg‘réquést

’fbéCéuse‘ﬁeither péfitiaﬁérthasfofféfed é Coniention
'thét*meéts the‘delibeféﬁely}Stfigt'réquiréﬁenﬁé in .the
’:NRC'contention pleading,leés. NFgrthéf,lin‘the Cése»
of the -"consolidaAtedv-j petitiéﬁérsk npﬁejlgf thé

petitioners has described a flawed“pathway’by which

operations at Déwey Burdock‘might”injure him or her.
The'staff-Would'likevﬁo emphasize that

even if the hearing requests, thé‘requesté are denied,

‘Powertech’s applicatibn,will béjreviewed_ carefully

and thoroughly, regardless df whether or not aﬁhearing

NEAL R. GROSS
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‘ *fpsafétynaﬁd}ﬁééhnicaLVOE;éhvifoﬁmehtal reViéws:bf thé}f

' ‘'Powertech application,.

“Thé~staff Will'doﬁuméh;‘its“Séféty and"

" environméntal findings -in written reports,. and.these =

" reports i1l be' made pblicly availanle: purcher, |
fﬁjbeféré réiéési@g!éééifiﬁéilég?ironm;igaiidocuméﬁt; a;?'
| supplencatal eniironmental ifpact statement, the SEIS
* for the Dewey Burdock site, the staff will circulate

& draft SEIS for public comment. = T

_:%‘Theistaff willralsohseek'ihpuﬁiffom:tribél;‘j

“\and‘other‘govéthﬁéntal entities aé~it“prepares thé 

final EIST‘fThégsﬁaff willikéep up the public with the -

progress on the safety ana environmental"feviéws.
. There =~ would. be’ publicly available

documents'jelgtingjto Powertebh’S‘application, and

these will be placed in_NRC’s‘agency—wide‘documents

access mahagément_s§$tenL_also known as ADAMS, and the

)

" public may reach ADAMS through the NRC's website, and

it can locaté ﬂdocument;l-relating ‘£o Powertech’s
applicatién_by:searching'ADAMS under the docket number
04560—9075I Thank you very mach.

CHAI# FﬁOELICﬁ:V‘Thank you. Mr. Parsons?

MR. PARSONS: Thank you. Jeff Parsons on

‘behalf of'the'Oglalé Si5ux'Tribe. We would reiterate
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- the thanks-. for .the .Board's ‘patience ‘éﬁd-'deidus

'intereSG andVdésire1to;fu11yiunderétand.theSéaissgési

‘vItﬁsvveryxéleafjterSﬂthatiyouﬂreﬁvefoenéaged7éﬁd.:;-'

-wiiiingfto give ‘every benefit to the parties to make -

théir-ﬁase,jand thatﬁs‘Very:mUChméppreciatéa.',‘1;

1711 “sta¥rt with' my -closing -statement,

_pretty much where.we started with reference to the ..

"standard . of review. NRC staff during thé'diScﬁéSibﬁA°

just now, butﬁé1$6 ithhéﬂdiscﬁSsiénAYésterday, speaks

'of;a»déiiberately,étricﬁgand:abSﬁrict.standard{ aﬁ& I

think .'it‘s -important to keep those -- and that
lahguageidoes appear:in NRC deéisiOns.
But again, we think it’'s very important to

keep that in5contéxt, that prior to the'change$ in the

pules in 1989, there were very few standards with

feséeéﬁftovbases’fof raisiﬁg contentions.

éo élthOugh;the standard.poét—1989 and és
.inébrpérated‘in the 20044¢han§es is stricter than it
wasiiﬁ pre—l989,‘it is still, as demonstrated by-the'

Federal Register notices, drafted at the time When

: theyv'raised that bar, to only require a minimal

showing.

NRC staff disputed that, but what they
can’tldispute4is-thatvin.the Federal Register‘nOtices,
i;fusés'that precise language, and in the Duke Energy

NEAL R. GROSS
- COURT REPORTERS AND TRANSCRIBERS
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'céSéfk}t uses that”lahggégéf lLiterallyfafﬁeril9é9{? “

-théy required- some basis for contentions. - -

~ So 7@5 far . as ﬁkeéping'-thinQSinﬂﬂﬁtHéi

forefront' of -your miﬁd, I think .thati;tha;?s;;égv"

fiﬁpsfﬁéhtLagéeQ;AQLWithﬂrgébét£ ﬁé:thétéanéétiééS;f@% ,'

5 understandthelssues in’ the crow Buttecase w1th -
e respeCttorlpeness andf rankly we ralsedeachclalm |
| that we thought wes importent and relevamt and

meaningful. =~ . N R

We understand, and’ in._baftﬁ.éutV-df3;éﬁf -

"abundaﬁce of cautidn;fto'maké’sure that thosé'issdeé*}‘
were on the table, and make sure that in’ this

:prOCéeding, we. werén;t going to get caught ,ih a

~

positiqn of féiling'to raise things éafl}:

So we understand that this Board, you

‘know,,may find'with'reSpect to the NHPA claimsfthat

some - ripenéss ~issues exist, and ‘you -‘know, our

arguments on the record yesterday, I think, speak to

“that. T won’t reiterate those.

I will single out the NHPA contention. As
was debated yesterday, we would really encourage the
Board to carefully consider the arguments we laid out

that distinguish the arguments made here in this case

from those made in Crow Butte.

With respect to the argument we’'re making
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" that the 1égal, duty, ‘the legal violation; as we ses - |
i,  is orgoing, that 6 the. NiPA ' does  require . |
consultatlon at theearllest ‘.'béé's-ib'ié",}:‘,i_'r_‘ri,en;,:' and .
think that there can be little dispute that thathds |

not -bCQurtédf_aéfuthis ,épplicati@ﬁ Wés ihitialiy_j;

. S R N PR

| .So we would hope that  the Board would - _|

cafefuily~EQﬁSider‘§hap'diéim ahd;tﬁé ﬁﬂiduéﬁaspéétéﬁ:

‘that we raised here-that weére not present in Crow .. -

Bytte.”:OEhérwiSep the issués thatfwé¢faiséd“ih bufﬂ”,

contentions we feel are truly significant with respect '

to thé”proteétioﬂiof the publicfhealth)“wéifare,Zthev'

ehvironmen#{ vpartipuldrly wiﬁh respéctm>§o ‘water W‘
qualiﬁy.
'LiAS &ou.know, in Soﬁthapékota and elsé@ﬁéré"

in thé'wésé,»in a semi—arid envirpﬁmenﬁ,'thefe is n§
more preéiéus reSOQICe than water. Whéthéf,it'be
uranium dr‘goid otherwise, wéter:is the.top”resourcé.
in the region, on paf with.thé ﬁuman‘fésoufceé.out->
here, which'equally impressive; o
Overall, as discuséed in thé Duke Energy

case, and agéin 49 NRC 328, 335, the court) excuse me,
the Commiséion-set the standard, and we believe the
Tribe has set forﬁh,.in accordance with that standard,

contentions that are material and supported by
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. féasonablyﬁspec;fic,factqal'aﬁd 1éga1 aliegétiqnga

' The Board, we would hope, would resist, as -

TtheﬂNRCEadﬁqnished,jrésiét'tdfninggtﬁéﬁéohteﬁtion:F”

‘standard into-a fortress to deny intervention: . Thank

- CHAIR FROELICH: ‘Thank you, Mr. Parsons. =

" MR. FRANKEL: »Thank you, Your Honor. I‘1l |

' take about, if it’s .okay .with the Board, I’11 take

about'three or four miﬁutes;‘ My coféouﬁsel:will'take.:

‘a ‘¢ouple of ndnutesvraﬁd my other . co-counsel, Mr.

Hyde, will use the remainder. "
| »:Starting‘;;:;'hav¢ vefy féw §Qi#§s”IiItv.‘
mighﬁ th even ééke éli‘ﬁy time. _Yeﬁ‘s,~ thiS~i$lén’NRC’
féguiatory proceeding, énd yeﬁughe aue proceéé glauseg
still.applieéﬁ-'The.dUejﬁfoéess clause'féquires; among

other things, fundamental fairness andlsubstantive

fairness and procedural fairness.

Procedural fairness includes - an

. opportunity to be heard after proper notice, and

generél'_fairness in the participation viﬂ the
proceedirngs. So when we.hear about'cerﬁain thiﬁgs
pnly'beingvavailable online, and we’ve now made formal
notification to the NRC that several of our péople

have no access to that online, due process is
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;ﬂwhénfthe*staff:and}of-thé;company také

 '§ositiQnsmthét push.the boundaries to the point where -

we find oﬁfgéjvégfusing7phfasésﬂigkeféatgﬁggé;;égéiﬁ;lﬁ
| dﬁé&?;@éé;?{:ﬁﬁé }im;té7ofldﬁeié;bqeésiérgtéﬁf%inéd§  f-"
‘}ééﬂﬁﬁéﬁtglﬁyi%i?sé;poiﬁtffil;&éﬁiéiaskythe‘B§éfd gé;bé:;'
gquided in these proceedings by the fundamental due . |

pfocéssfthat y’éllJare‘dﬁtyébouhd'tQ]énférée. -

" Second, .citizen' participation is a core

NRC Vaiue,  §c¢Qrding: tQ.jits vWébsitei.' Ig'adj‘have‘ r

Internet access, SO I'did findkthatf‘ahd Yet,that

citizen participation requires citizens. We haven’t’

come up with here With fictional people-who live inia -

fictional plaée.

L

These are realfpeéﬁlejyith;réai iséueslwhd
really drink the water, Whovlivé'neargyﬁ ‘We read the
éppliCation!  That’s'what wé”ré suppégéd to do.vSWé
cited to specific portions of it what'Wéiwere‘suppq$ed'

to do.i We stated our issue. We stated how it was

genuine and material. We’'ve done our-part.

These real pebple,vthey(ve been here a
while. They're not going anywhere. iTﬂéy'ré not tﬁe
newcomers in:this room. It’é’yﬁalls obligaﬁion to
satisfy them, because they?re here and they’'re -- they
ha&e a will of their own, as do all Américans, and we

NEAL R. GROSS |
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[

o are not. goiﬁg to al low, ah,d_'vtl'ifej will of thepeopleare
- not ‘going to allp{ﬂ -any.rth‘in»g_ »i:,o - happ'_ém 'hé’re’/'ix u;nies,s,jg

‘they’re satisfied. -

_‘I : n_iear_l;.-t';hey_’:li ”be .‘-'p.rpteStS, they'llbe ‘

‘marches,’ whatever- SO - 1t’s frve'al'l‘y vin‘ thebest '
' interest of those pecple who want to det the project.. |~
. going "to satisfy the pecple, to . remove . those. |

" frictions. ' These are common  sense people. Wé:are

'Youbknow,'theiléggiities‘havé'td;naﬁéﬁiéhe':’.
cdmmon,éense, or iﬁ'dbesh?ﬁ h6ld‘Waﬁéer£€ﬂi;ﬁéjjﬁ
péople; 'So-that’s your chqliénge;laﬁagi_ask Eh;?i?§g 
let itaguide.YOg in:yoﬁr dichésioﬁs;éndjdééﬁﬁigﬁ%
making. |

| ‘Wg’ye had a lth6f3discgssion{:ﬁy £ﬁ§fd 
point, = on. ﬁechnical .vinadéquacy; j.diso;géhééed'*
appliéation; ' .Our ékpé#t ?Say$"éﬁét:jiﬁfﬁ@asﬂf
incompréhensible;vAcouldn>ﬁ zrea11§ id5A a‘ goddrgjgb;
bécauée of the application;AiAnd'yét,Qé’Ve’alééfﬁégfé t'f
a lot of argument about how,ﬁéil —; thaﬁvmight;ndffbeAf
a violation. .

We have to say,:though, if dOesn“t iﬁs;ill
a great .degree of confideﬁce aroﬁnd  heré if  the
application had to be resubmitted in thé“fofﬁ ofrthié
supplement. By the way, tﬁaﬁ‘suppiément;'it;wagithe
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11

200"

. ¢hdi¢éﬁaf£étfthé;féjéCtion of the épplicatidn[,ifﬁwaéi”
_the choice .of: the company to €ithér:resubmit a wholes .

. riew one or do a supplément.

_thank “everyone ‘for coming .and for .giving. us . an-.

- [MR.BELLISON: I just want to briefly urge. '

. the. Boardﬂfto“,ﬁndérStandz that” ouﬁ'fméjbrf anéérn,;

Tthfoughout Ehése“éénténtioﬂé;is set6hddryMpordsity.

Aé‘Drg]Maloﬁe”andfifﬁfLaGarryfhaye”setﬂqgt;fthéye/sia §,

"1t of inadequaciés. in the applicatior that don’t

‘address likely real world conditions within the PAA.

. And -thé sécondary porosity. issues are

real, in terms of‘pdténtial cpptamihétibh’hot oﬁlyvby.

horizontal flbw;bﬁ£ élso,é'vertical flowlthrough:false

’ahd:f:actufeé and@dtheriméans}” There‘isfthe'Cascade"
_»Anticlinéh which‘iéhtﬁe>cascade, goes to-the Céscade

' ‘springs area. .There. is ,af_diféct‘ Hydrological

coﬂneqtioh.r

e uréé the Board to look a§ the three
sources tha# wéréféiﬁéanip.ﬁﬁ; Jafdihg’érgeoidgical
summary.regardingitﬂe;f}ow, some of thefflbw to the
south and then té'thé»éast, which would éover Susan’

Henderson’s ranch.kareay which would cover Dayton

Hyde’'s area.
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 ‘Susan _Henderson “is very concerned. about

'VWaterﬁquaiity} drawdown" and -overall cdﬁtamihation-Oﬁ*ga-
' the aquifer. This is her life, her livelihood and it .

‘;hqﬁ  be§h  fQ§J_éom§ _pime.__‘;There_ iéf'a ’ﬁiausible>

"_éo@néctionif}Therefis potential harm;, and this Board
. 'is’in.a position to. take an-action by’ denyingthe "
. license to protect Ms. Henderson/s and other -- Mr. .

Aﬁydefsuéhdﬁbther'pétitions,Abf people who liVé'ih_ﬁhat,;

areé:ahd workiinfthatfarea, protect theéir water.

A7};T;fwéjrejjvery‘_cbncéined;}about»“thq phased

'apptoach thaﬁﬂthe company wantslto urge upon this

¢

' Bdard. It’s as thpugh'they‘say "Give us a license for

the ‘whole afeﬁ;ﬁ ‘But as we do a iittle‘piece, we'll

, xjuS;1ke¢p‘giyingrmore:ihformationjf

fwéll,nthe Dewey area and the Burdock area o
réailyﬂneédé"to be looked at, because is that geology

réally thewséme specifically in those areas? 1Is the

hydrqlogy,réélly the same in those. areas? Are the. .

fracturiﬁg-éﬁa the faﬁlts reélly the same in those
bérticulaﬁ;gféas?

'  poing'a phased approach means give us a
license"and,we’ll tell you about it sort of, but there
will be no"ability for us to realisticaliy challenge
énythihg tHaE might gomé on.

=éﬁ&way)_ jUSt- one final point. I
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(202) 234-4433 © . “WASHINGTQN, D.C. 20005-3701 . www.nealrgross.com




10
||

12

13
14
15

- 16

" 17

18

19
- 20

21

22

23

24

25

appreciate ‘the fact that.the DEIS and SEIS will be'on
’ 3ftHé’ADAMS. I live ih’ajdeép'taﬁyoh;V I;§ometimes

.. don"t have Internet. for a week. W;thAa very limited ;'

period of time, T don’t understand why, if we are made

”Tfpéft'i%"if'anyLof Quf‘péﬁitionefs are made partiéSpJWé"'“"

v

" respectfully dsk that anything like this. not- just'be |’

" put on ADAMS, but'be sert to counsel for the parties . .|

at. least.  Thank you-.

'MR. BALLANCO: . I want to ‘écho . what

' fjevér?one'said, and:;hank;theTBoard fof'cominguoqt?hére
"and ‘hearing what to us are very impprtantvissﬁés, and

fI.kan'the applicant are important issues. As far as

my ‘client, Dayton Hyde goes, he lives, uses,. works,

;dr%pkswfrOm the Inyan Kara, the very-aquifer¢prbp63ed

to be the subject of this mining activity.

We've shown that from a neutral source,

the 'USGS, there’'s migration that goes under his

property and surfaces east of his property from the

. proposed mine area: This is dramatically concerning

to him. He left work to come ¢to this'vhéaring‘
yestefday. He's 84 or 85 yeafs old. vHe’é a buSy'manr
| He’'s not here to raise frivolous concerns.
He is concerned about his life’s work. He spent more
tiﬁe’reSéarching the west“to find a place to bﬁg this
wild.hOrse sancéuary'than the éompany hés been'ﬁere,in‘

NEAL R. GROSS
. COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202):234-4433 Co WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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“‘f?h@t be:méihtains;tﬁerét_"

ljléoing”ﬁd‘bé;gépéfjand ﬁhéﬁ7$ hié”liféfS?Wka‘31

ia ||

403 .
~ the Black Hills. He found.the wild horse sanctuary ' |
'iwith*thé«heip’oﬁﬁthe;ébVérhbﬁ Qf'SOutthakota,;énq'hef”

‘_néeds_thé water ‘that he .uses to maintain the horses "

' “If something happens tofthatfwater,"ﬁhat’svf-

:-,:canft'bé«replacedfwith-mohey. - I kﬁOW»we:talkedgébbut_gf

>réCléﬁatioﬁ-and‘things,iiké"that,:bﬁt_yOU'CAnﬂégbuYfi  

 what he ;builtiithere,‘ If. that guy doesn’t _have

spéﬁding{;thén.there?s sométhing‘ernéjwith{these
regulations, because he stands to _‘};e :affgg;tgd,‘f “Ters
the water hé drinks,-it’s‘the watér;he_éeeds.and hé
Was using'it;fifstﬂ ‘-' | “

vHefé_gop a'lpp of neighbofs.likg,thaﬁ,,and
let’s noﬁ forgeﬁ; even thougﬁ this.is réﬁéine for ﬁost
people in.the rdom, this is an ihhéréntiy‘daﬁéerbuS‘
activity'that we’;e Ealking'about here, not to méntion'_
that the surface floﬁs like the Chéyenné'ﬁiQef ﬁhat
flows through his property and thezproperties-afound
here.

So. T know the Board understands the

gravity of the decisions you make, and I appreciate

that. I urge you to consider Dayton and the other

people who live here, who maybe aren’t as aware or

" with enough time to come and participate.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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in.'this: case..”

. for making their cOuﬁcil chambers available .to us.:’

404

,_B@ﬁ; pedple. aré;jbdﬁcerﬁéd;f;ang;fétw_this]i'

point " we're -relying -on- you -‘to- look after their
. interests.. Again, thank you:for béing here:and thank:

lwybu‘f¢f the efﬁort"yqu’re;gging’po_cbhtihueLppptingfbnlV'

© CHAIR FROELICH: At this point, I would .

" like to.express my thanks and appreciation to a number
‘of folks. To Mr. -Crane, our reporter; to . Mayor

xStiék@?yamthéTCbuncillahdftﬁé;éit&fStéff:bf'Cuéﬁéffu'

'So it’s important’ to the ASLBP' ‘to have

these proceedings in'the'aréé'that!s‘mgst éffécted[

and”closegt to”the'parties‘WhQ are affectéd byfthe’
actions taken by the agency. So we’re gfateful_toAthe.

“city for making this available.

T'd also like to at thié'point egpresslthé
app'réc‘iavtion-'of the Boérd t:—o{': jvtrlie, cévﬁncii-ana"to the
parties in this caée fOf,theif.argument, and their
assisﬁance in eXplaiﬁing the iésﬁésiand clafifying.Ehé"
pleadings that héVe been filed ih this case.

I’d like to echo just at the éoﬁciusion,
that I;d like to thank Mr. Pugsley‘in‘his closing for

his recommendation that we keep lines of

vcbmmunications open. I think that’s very important.

I hope that the staff and the applicant

. NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE.,, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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. the Internet. . "t..o .7 i

~dos

" will make every effort to make sure that there’s -
- wideness -and dissemination of the pleadings and the
1papéré”that aré'pfeparédviﬁfthisféaSQ, takihg;intdﬁ

'consideratibn“ﬁhé,geég:aphy and the avqilability‘of.

C e

T hope,thé,égénby‘wodld;bé‘ComﬁitEedﬂﬁbf"

. the ‘strategy which. they put.in place, -and post it.on . |
“the ﬁIntefnetfil'fWith‘ tﬁat/'fwe-'Will.7sténd “in
:;?aajoufnhéht};; éhdfx 1 5fthaﬁk[:°you)f_all-ﬂbfor " your

- participation.

(Whereupon, qt'12§4i p.m;; the hearing was.

A concluded.)
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