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UNITED STATES OF AMERICA
S+ + + -+ +
NUCLEAR REGULATORY COMMISSION
+ + + o+ +
ATOMIC SAFETY AND LICENSING BOARD PANEL
+ + + + +

ORAL ARGUMENT

1l
In the Matter of: ”

POWERTECH (USA), INC. | Docket No. 40-9075-MLA

(Dewey-Burdock In Situ | ASLBP No. 10-898-02-MLA

Uranium Recovery Facility) ||

(License Application) [

—|

TueSdéy, June 8, 2010

The above-entitled conference convened,
pursuant to notice, at 9:00 a.m. Mountain Daylight
Time in the Council Chambers, Custer City Hall,
Custer, South Dakota.
BEFORE:
THE HONORABLE WILLIAM J. FROEHLICH, Administrative

" Judge (Chair) |

THE HONORABLE RICHARD F. COLE, Administrative Judge

THE HONORABLE MARK O. BARNETT, Administrative Judge
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(301) 415-2011 (Clark)
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ANTHONY J. THOMPSON, Esquire; and
CHRISTOPﬁER S. PUGSLEY, Esquire |
of: Thompson & ﬁugsley, PLLC

Washington, D.C.
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P-R-O0-C-E~-E-D-I-N-G-S

(9:01 a.m.)
CHAIR FROEHLICH: Good morning. We will
come to order. My name is William Froehlich, Chairman
of this Atomic Safety and Licensing Board which has
been désignated to hear this matter and to decide the
issues related to the application‘of Powertech for a
license application, NRC combined source and product,
byproduct material license to construct and operate a
proposed in situ uranium recovery operation called the
Dewey-Burdock ISR project 1in South Dakota. The
proposed site is approximately 13 miles northweét of

Edgemont, South Dakota.
This.matter has been docketed by the U.S.

Nuclear Regulatory Commission as docket No.

40-9075-MLA. The MLA stands for materials license

application. Its ASLBP number is 10—898—02}MLA.

Today proceeding was publiély noticed by
the ASLBP order issued on May.1l7th, 2010. The order
was suppleménted by a second Board order issued on
June 1st, whiéh laid out the general terms that we
will be discussing today and the types of questions we
would like answered at the oral argumént._

For the record, today’s date is Tuesday,

June 8th, 2010. It'’s 9:00 a.m. Mountain Daylight

NEAL R. GROSS
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Time. And we are in the Council Chambers of the
Custér City Hall in Custer, South Dakota.

First I would like to introduce the Atomic
Safety and Licensing Board. On my‘righp ié Judge
Richard Cole. Judge Cole is a member of the panel
since 1973, holds a Bachélor of Science from Drexel
and a Master’s degree from.the‘Massachusetts Institute
of Technology. And his Ph.D. is from the University-
of North Carolina. He’'s a diplomat in the.American
Academy of Environmental Engineers.

To my left is Judée Mark Barheﬁt. Judge
Barnett holds a B.S. and M.S. from the University of
Tennessee and a Ph.D. from the University of North
Carolina. He 1is currently the Malcolm Pirnie
Associate Professor of Environmental Engineering in
the Department of Civil Engineering at Auburn
University.

As I mentioned.eariier, my name is William
Froehlich. I have been designated Chairman of this
ASLBP panel. I am a lawyer by training and have had
35 years of federal administrative and regulatory law
experience. Because I'm a lawyer and one of the
judges here, I serve as Chairman of this Board for all.
procedural issues.

Also, I would like to introduce a few

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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8
other people from the Atomic Safety and Licensing
Board panel. To my far left is our law clerk, a
attorney, Ms. Megan Wright.

We also have an administrative and
logistical support member with us, Ms..Ashley Prange)
who is in the doorway. Thank you.

At this point I would like to thank the
Custer City.Council and Mayor Hérold Stickney for
allowing us to use -the Council Chambers.

And I would also like to thank the folks
in the office, Ms. Lisa Steever and Laurie Woodward,
who made it possible for us to use thése facilities
and theirﬁhelp in coordinating the matters related to
this oral argumént.

Our court reporter today is Mr. Beﬁ Crane.
There will also be an electronic transcript made of
our argument today. And copies of that transcript
will be available in about a week. It will be posped‘
on the NRC website at that time.

Let’s see. At this point perhaps I could
ask the parties to introduce themselves. I’'d like for
each lead counsel to introduce him or herself, state
your name of your client, and if there’s any counsel
who might be with you today who might participate in

the oral argument. I want to start with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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‘applicant.

' 'MR. THOMPSON: Thank you, si;.- My name is
Anthony Thompson, counsel for Powertech. |
MR. PUGSLEY: And.I’nlchristopher Pugsley,
counsel of Powerteeh as well. |
CHAIR"FRbEHLICH: Fer the petitioner?
MR. PARSONS: Thank you.
Jef} Paisons representing the Oglala Sioux
Tribeu With me back there is Grace Dugan, my
co-counsel.
CHAIR FROEHLICH: Thank you.
MR. BALLANCO:- I'm Tem Ballanco
representing Dayton Hyde.
MR. FRANKEL: My name ie David'Frankel.
I represent the consolidated petitioners. And with me
is my ed—counsel Bruce Ellison.
MR. CLARK: For the NRC staff, my name is
Mike Clark. With me is PatriciaAJehle.
'CHAIR FROEHLICH: Thank ﬁyou for
introducing yourself.
Now just a few words of housekeeping and
a little bit;of introductory material before we start.
Housekeeping matters. First, please turn off your.
cell phones. éet them on vibfate or stun. And if you

have any conversations, please take them outside,

NEAL R. GROSS
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either cell phone or otherwise, in the hallway or
outside, please.

I wouid.like to also say that the media is

most welcome at NRC proceedings. There’s a member

here from our NRC Office of Public information, Mr.
Neil Sheehan. Neil, would you sténd'up? Thank you.
Feel free'to contaét him if you have any questions
about today’s proceedings, = background, or any
materials like that.

Members of the public are free to observe
our proceedings today and all NRC hearings, but only
the counsel to the parties will be allowed to
participate in today’'s oral argument because today's
oral argument is based on the pleadings that they had
previously filed with the Boafd. and serves as an
opportunity for the Board to ask questions, clarify
issues that we will need to have clear in order to
write our decision.

I thought it might be useful at this point
just to give a brief organization and role, explain
the role of the Atomic Safety and Licensing Board, a
little backgroﬁnd. bn the proceeding that we have
before us.today, and the purpose of today’s argument.

In essehce, the Atomic Energy Act created

a Nuclear Regulatory Commission. And there are five

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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commissioners, which are the NRC. They are appointed
by the President, confirmed by the Sénate, and they
have a lérge_staff to advise them on matters that come‘

before them. The staff is a couple of thousand

strong. And they're rebresenﬁed here today by staff
counsel to my right.

This Board is entirely separatg from the
NRC staff and separate from the commissioners
themselves. Our responsibility is to hear the cases

that are brought before us by litigants and who raise

‘questions. And our role is to address those gquestions

and move on the legal and factual issues that come
before us.

The only communications we have about this

case are from the pleadings . that are filed by the

parties. There is no communication between this Board
and the Commission, nor 1is there any communication
between this Board and with NRC staff. Our decision
today will be based entirely on the record that has
been created in this docket.

The Commission is like an appellate body
to this Board. They can overrule our decision, but
they can’'t influence it while we draft it up, while we

‘
write it and publish it. We do the best we can. And

then if the parties aren’'t satisfied, the appeal goes

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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_ 12
to the Commission and ultimately to the cQurts.

- I guess the.main pbinp‘fbr the public té
understand is that when we talk about the NRC, we are’
really talking about three separaté eﬁtities. There’é
the Commission, the NRC itself," the fi&é
commissioners. Then there’s the NRC staff, the

professionals who will review the applicatioﬂ and

ultimately grant the license if one is to be granted.

And then there’s the Board, which will prepare the

record, upbn which va decision will be made on the
matters that have been brought before the Board.

This Board is independent and wili call
the issues as we see them. And, like I say, if you
are dissatisfied with that decision, ultimately you
have appeal-rights.to both the Coﬁmission'and the.
courts.

Now a little béckground to this caée. On
February 25th, 2009, Powertech submitted a license
application for a combined sdurce, an 1lle. (2)
byproduct materials license to construct and operate
a propdsed Dewey-Burdock ISR project in South Dakéta.
After completing a 9d—day aeceptance review, the NRC
determined that that application requifedladditional
data.

Tt was refiled on August 10th, 2009.
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13
After completion _of the second 90-day accéptance
review period, the staff. determined that the license
appliéation as supplemented was acceptable for
detailed technical and environmental review. And it
was docketed by the agency.

On January 5th, 2010, the NRC issued a
Federal = Register notice providing interested
stakeholders and interested members of the public with
an opportunity to-requést a hearing on thelapplication
and to request access to sensitive unclassified
non-safeguards information, which we c¢all SUNSI
information, associated with that appiication.

Tiﬁely petitions were received from the
consolidated petitioners on March 8th, 2010 and from
the Oglala Sioux Tribe on  April 6, 2010. On March
12th, the Commission established this Atomic Safety
and Licensing Board to rule on these petitions for
leave to intervene and the hearing request and to
pfeside over any proceedings that may ultimately be
held on this matter.

So the Board will decide whether the
request for a hearing should be granted. We will
decide whether or not the Oglala Sioux Tribe and/or
the cdnsolidated.petitioners have standing and whether

they have filed what is known as an admissible

NEAL R. GROSS
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14
contention.
The NRC has regulations, which we are
bound to apply. It’s found in 10 CFR 2.309(f) (1).
And the prgvision in 2.309(£) (1) has six criteria, six
subparts that every contention must meet. And we’ll
have to go through the contentions and see whether
they meet these criteria in order to see whethér that
is an admissible contention or not.
fhese six criteria include thinés like the

following. Petitioner has to state, give a specific

statement, of the law or fact to be raised or

controverted. Another requirement is the contention
provide a brief explanation of the‘basis for that
contention.

.They also have to show that that
contention is within the scope of the.proceeding,
within the scope\of the matters that have been set
before the Board, and is material to a finding that
the NRC must ultimately make.

Finally, the petitioner must provide a
concise statement of the alleged facts or expert
opinions which support thé petitionerfs position on
that issue and which the pétitioner intends to rely on
at hearing together with references to specific

sources and documents on which that petitioner intends

NEAL R. GROSS
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to present his case ultimétely when we gé to trial’..

So we will bé‘talking today and- probing

the petitioners about their contentions, trying to

figure out. whether they meet these fequirements. If

they meet the six requiremehts, we~will rule that the

contention is admissible. If they don’'t, we are.

obligated to rule that the contention is npt
admissible.

After we hear oral argumeﬁt today, we will
go béck and issue a written decision or rule. We
won't rule from the Bench today because the issues are
complicated and very detailed. If we find that one or.
more of the contentions are admissible, we will
schedule further proceedingé leading up to an
evidentiary hearing on the admitted contentions.

"At this point, I would like to ask my two
colleagues if there is anything I left out or anything
they would like to add at this point. Dr. Coleé

JUDGE CdLE: I would just 1like to say
there have been a lot of filings in this case. 2and
the quality of the_ filings doesn’t make our job ény
easier.

CHAIR FROEHLICH: Judge Barnett?

JUDGE BARNETT: I don’t have --

CHAIR FROEHLICH:  Okay. Then today’s

NEAL R. GROSS
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argument will begin with an opening statement of about
ten minutes in length from each party. The
petitioners will‘go first, followed by the applicant
ana then the NRC staff. . Each will get about ten
minutes to give an ﬁninterrupted opening statement.
And then we’ll return to reviewing the questions of_
standing and then admissibility of the individuals’
contentions. )

As a general rule, we have allocated ten
minutes or so for each contention. You wil; have a .
chance to talk about each ofbthem as we go thrqugh
them. Our law clerk, Megan Wright, will.keep time for
us and try to keep things relatively crisp. She will
give you a two-minute warning, call time. At that
point, I would ask that you finish up yéur remarks.
And we’ll try:to keep on schedule.

All xright. - Is there anything, any
procedural matter, any'mapters that any of the parties
would like to raisé at this point? Yes, counsel?

MR. FRANKEL: Judge, before we start the
opening statement, hight we take a short bathroom
break since we wiil be all focused on the -- I know we
jusﬁ started 15 minutes ago, but if you wouldn’t mind,
Judge?

CHATR FROEHLICH: All right. I find

NEAL R. GROSS
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that’s very reasonable. We’il.take a five-minute
reason and please those who héve to wuse the
facilities.

I will state for the record;phat the.
facilitiés are located down the_hali on the riéht.
There’'s both a men’s room, ladies’ room, and a
handicapped facility. |

) Okay. We’ll stand in recess for five
minutes.

(Whereupon, the foregoing matter went off
the record at 9:15 a.m. and went back on the record ét
9:20 a.m.)

CHAIR FROEHLICH: Okay. Let’s come to
order, please. Can we start, please, with petitioﬁer
for the tribe?

MR. PARSONS: Thank you, Judge. Again,
Jeff.Parsons representing Oglala Sioux Tribe.

I guess I wanted to start by wélcoming you
to South Dakota. And the tribe would like to relay
its welcome to its ancestral and treaty lands. It’'s
not hard spending a little time here to see why the
tribe feels.-so strongly about protectiné its natural
and cultural resources of the area. It really is an
amazing place to be.

As Judge Cole indicated, this matter has
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‘been briefed pretty extensively in several hundred

pages of briefs. I admire your persistence in gettiné
through all of that. It’s quite a challenge, but we
do thank you for taking Fhe interest in coming out.

I suppbse as an initial matter, I think it.
is important to_fbcus the hearing a bit and as it
appears ‘to have been a little bitlof an issue in the
briefing on‘the standard of_review. ‘I think it makes
sense to go into those issues a little bit. Obviously
in ten minutes, I won‘t go on too 1ong, but I do think
it’s highly relévant to make sure that the hearing is
focused, really,.on the stage, the preliminary stage,
that it is.

And the NRC has ruled on these issues and
pretty well set forth what the standard is at this
stage with respect to hearing argument on standing and
admissibility of contentions. The Crow Butte case was
very direct, stating that the Board should seek. Its
language was "to avoid the familiar trap.of confusing
the standing and contention admissibilit&
determinations with the case on the merits."

I know that is an easy thing to do to
cross . -those lines. And I hope through the briefing
and through this argument, we will be able to focus in

on the proper standard for this preliminary hearing.
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It is in my mind the equivalent at the ﬁleading stage,
not to say that the tribe doesn’t need to specific51ly
articﬁlate and set forth its basis for standing and
the bisis fér its cbnﬁentibns, but that is the extent
of the requirément, tq make those stétements and set .
forth that standing, those standing requirements, and

the contentions.

In doing some more research for this

‘hearing and in looking at this issue further, I found

some I think telling discussion from the Board in
other places. For instance, in the revision to the
rules in 1989, the.NRC, as has been argued in the
briefs, did raise the standard for both'fspanding
demonstrations and eontentions, but I' think the

context is very important. I think as the years move

- forward, it gets a little bit lost as to what the NRC

was trying to do at that time when it passed those
rules.

And, incidentally, when those ruies were
revised again in 2004, there 1is language in the.
Federal Register notice from 2004 spedifically
adopting that standard as was set forth in 1989. For
the Board’s reference, in 2004, the Federal Register
notice is volume 69 at page 2,221, the Board

specifically states that their revisions to the
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standards for‘sétting forth standing and contentions
did need to, as'they éay, incorporate the longstanding
contention support requirements of the former
regulations.

And‘ iﬁ those former regulations, it’s
telling with the respect to the Contéxt. It was clear
that the Commission at that time was dealing with a
situation where there were lots of contentions being
offered and asserted in these kinds of proceedings!
And it was apparently a source of some frustrations
for the Board and the Commission itself.

There 1s a reference 1in the Federal
Register notice from that time. And that'’s 54 Federal
Register 33168 is where that starts. And they make
reference to proceedings where:people were literally
raising 600 contentions in a single proceeding.

And this was talked about and discussed in
I thiﬁk a very telling a case, a very influential case
on the standara here, in the matter of Duke Energy
Corporation. It’s 49 NRC 328. And in that case, the
NRC talks about cases where several hundred, 500
contentions submitted, 60 admitted, and only 10 were
actually litigated aftef 2 and a half vears, they say,
of negotiation.

So it’s clear that they meant to elevate
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the standard, but it’s important to also recognize
that they were dealing with contentions that they
sought to be based on, as they say, little more
speculatien,-cases where-the_intervenors had no direet
case .to pgesegt‘and were atteﬁpting‘toiﬁuila ; case
through, solely threugh,- cross-examination and
discovery practices;'

And the standard that they ultimately
arrived at was that the ‘89 revisions ¢to the
contention rule thﬁs insists on "some'factual basis."
They went on to say that the standard is, iq their
words and in the words. of the NRC in ;ﬁeir Federal
Register-notice, "that a petitioner must provide some
sort -oﬁ' minimal basis‘.indicating the poteﬁtial
validity' of the contention.” aAnd they used that
languagekseveral times throughout the Federal Register
noeice, literally setting forth the stendard és
minimal.

Not to downplay the specificity with which
a party must specify those conteﬁtions, but it
appeared to me from the briefing that there was some
language in the briefs attempting essentially to raise
that standerd to what would appear to me anyway to be
much more than the minimal showing required from the

NRC when they made those rules.
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I think that’s a critical point to be

focused on. The language in this case-and in the

Federal Register notice talk about contentions being
such that there are reasonable grounds to litigate.

When we were crafting our petition and our

contentions, the tribe took - this ,exercise very
seriously. and we when craftiﬁg’those contentions

really did focus in on issues we thought and we
observed to be critical to ensuring the protection of
public health and the environmént and the tribe’s
interest with.réspect to the proposed Dewey-Burdock in .
situ recovery operation, as proposed.

And so we limited our coﬁtentions to ten.
We ‘think they all provide substantial basis, far
beyond the minimal standard that is remarked and
relied upoh by the NRC in crafting the rules.

So thank you for the time and for being
here to listen to our oral argument. Thank you.

CHAIR FROEHLICH: Thank you, Mr. Parsons.

From the from the consolidated
petitioners, please?

MR. FRANKEL: Thank you, Your Honor. Let
me make sure I am in the microphone here. Am I in?
My name 1is David Frankel. I am counsel for the

consolidated petitioners.
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We have ten minutes. And, with the

Court’s permission, my co-counsel will wuse four
minutes. I will use four minutes. And Mr. Ballanco,

representing Mr. Hyde, will use two minutes. I will

"go first, and Mr. Ellison will go second. And Mr.

Ballanco will go third.

CHAIR FROEHLICH Okay.

MR. FRANKEL{ To begiﬂ, yves, this is a
very compiicated thing. And there are a lot of
technicalities. Some of us in this room have more and
some have less experience and awareness of these
technicalities.

On a scale from 0 to 100, there ére people
in tg;s room, citizens of FallvRiver County and Custer
Counﬁ;, South Dakota and also citizens from ﬁapid
City, who are more or less in the 0 to 1 out of 100 on
a level of understanding of these technicalities.

And, of course, you have your judges and
the law clerk attorney and the NRC staff and the
company from Washington, D.C;, these lawyers there,
maybe somewhere between 80 and 98. You can tell me.
And maybe I am somewhere between 40 and 50. I don’t
know.

But the point is it is really hard to

understand it’s really complicated and even you judges
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don’t always get it right. BAnd even the NRC doesn’t

always get it right.

But what it fundamentally comes down.to is
not very complicated. It’'s actually really, really,
really simple. It comes down to something as éimple
as can you all judges and you all staff.and_you all
company look these people behind me in the eye and

with the truth say, "This activity if licensed will

not poison your water. It will not deteriorate YOur

way of life. It will not deprive your children of the
water that is clean and healthy t6 drink and used for
gardening"?

Now, with all of these complexities and
all of this large application of something like 6,000‘
pages, one would thinkAthat.the company would bend
over backwards and maybe even printzout a copy of this
applicatién and put it in the library so people could
read it. No. We actually asked for that. And we
were.denied because it passed a "deadline."

I would think that the government and the
company‘and the staff would be deliéhted to find out
that the citizens of Fall River County and Custer
County actﬁally take an interést in this issue. And
if you put the application in the public library, some

of these people will go read it because not everyone
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around here has internet.

Believe it or not, out here I joke my
co-counsel chisels out his e-mails in stone and gives
it to his secretary. And she tygfs them up on the
e-mail.

We have good American South Dakotan people
who don’t make the internet part of their regular
li;e. They're ranching people. We’re working on the
land. We’re working on our houses. And we’'re working
to make ends meet.

But we do have sbme people who would go
down to the library and say, "Oh, I heard this section
of this application affects me. So I want to see it
with my own eyes" because the people here are smart,
intelligent people, educated. Many of them have
distinguished lives, careers, and professions that go
way beyond, you know, what most of us would dream of.

And it is kind of an insult not to give
them the fundamental infofmation in a hard copy paper
form that they could look at.

That is my four minutes. I will wrap ﬁp
by saying we’‘re here in the City of Custer mission
statement. It’s right in front of us. It lies in
front of the implemehts and tools of mining. Okay?

We’'re in mining central. And, yet, this city wants it
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to be smart and to preserve the core and family values
and high quality of life. And you can‘t do that if
there’s no demonstration that the mining activity will
be adequately copfined.

Thank you. And Mr. Ellison?

MR. ELLISON: Good morning. My name is
Bruce Ellison. I am an attorney from -- T live
outside of Rapid City. I am one of the attorneyé for
the Clean Water Alliance and attorney for consolidated
petitioners.

It’'s kind of hard not to get into any of
the merits right away. So I'm going to try and avoia
that. I would like to give a context. Firét of all,
Mr. Parsons well laid out the position I thought in
terms of some of the standard issues, standing issues,
contention issues that have to be addressed.

What I would like to say in my épeniné
remarks is that for those of ué who live here in, the
Black Hills, the decision by the NRC in this
application is something that more fundamentally
affects our future than almost anything else that any
governmental.actiOn can be doing in our area. And I
say this because there is a lot of uranium here, a lot

of uranium that goes in Inyan Kara Belt, which the

outcropping forms an oval around the entire Black

-
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Hills.

If Powertech is allowed to go‘forward, it
will be the first mine of what will undoubtedly be
many. Most of our major roads on the east side aﬁd
the west side of the Black Hills go through or are
cloéely related to where the Inyan Kara outcroppings
are, where such in situ mining, in situ leach mihing,
could well take place. -

So, really, what it 1is about is the
beginning. Powertech wants to :build a mill.
Powertech wants to build a mill not only to service
its own operations for this préposed project but for
its anticipated expanded projects It is»talking to
people all over the Black ﬁills, e&en Sust outside
Rapid City.

For us, this is about water. We are an
agricultural state. Our second iargest industry is
tourism. If we can’'t grow things, if we can’t raise
things that we can consume ourselves and market
elsewhere, our economy fails. Uranium mining can’t
substitute for our agricultural ecoﬁomy.

If we have a place( that +tourists --
tourists don’t usually like to come to visit places
where there is nuclear activity going on. They don’‘t

like to be concerned about drinking water that may be
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contaminated from Qpérations: old and current and
future.

And{ of course, those of us who live here
get our water from our underground water supplies. In
Fali River‘County;rthe Inyan Kara ié‘a major water

supply. Fall River and the Dakota formations are

major aquifers. There’s also the Minnelusa. There's

also-the Madison.

We only have ﬁo_lqok'tb what just happéned
in the Gulf to understand what happens when our
federél égéncies do not adéquately protect us from
foreign.corporations who come in just for the money,
want to take what they can and leave.

I'm less than.two_mihutes. VI'waht to
leave éomé time to Mr. Ballanco. . I cannog>tell you
how important this hearing is and these proceedings
are for all of us. Thank you.

MR. BALLANCO: Théh‘k you, Your Honor. And
good morning. Again,_my name is Tom Ballanco. 2and T
represent Mr.‘Dayton Hyde.

| Just as a matter of opening, I really in-:
introducing my clienf have tovexplain his‘passion and
commitment to understanding what is proposed here in
the activify. vHe’s a rare and unigue individual in

not just his love of the West but his understanding of
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the West. He’s a true American resource. This is a
horse cowboy. People like him aren’t being made
anymore. ‘He learned how to run cattle on horseback in
the ‘30s on a ranch.

And, you know, I was just reflecting this
morning here at this very table. We  have
representatives of what I would consider the darkest
day in American history and also the tallest day: the
Oglala Sioux Tribe survivors . of the Wounded. Knee
Massacre. They live in the shadow of a government
that thought for some time maybe their éxtermination
was a good idea, and théy’re sti&l here. And they’'re
concerned about this area.

You know, just 66 years ago- on Sunday, we
celebrated D-Day, what I would consider the tallest
day in American history, where Americans stormed the
beaches in Normandy and proved Hitler'’s statément that
"Fortress Europe that would stand for 1,000 years was
good for about 3 years."

And Davyton Hyde was there that day. So
he’s a man who is very concerned about his life’s work
here in the Black Hills utilizing the water and what
threats this new activity could have.

CHAIR FROEHLICH: Thank you.

MR. BALLANCO: And I know I am out of
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time. So thank you.

CHAIR FROEHLICH: We'll develop that as we
go along.

From the applicant, please?

MR. THOMPSON: Yes. This is Tony Thompson
for Powertech. |

I will be happy to say on behalf of
Powertech,’unqualified statement, that we will not
harm your drinking water. But I would like to put
this into perspective as well. And that is the
perspective of the NRC’s Atomic Energy Act regulatory
process, 1in which the applicant has the primary
responsibility ﬁor the managément of Atémic Energy Act
materials. | |

The applicant or proposes .a license
application or license amendment. The NRC addresses
that, determines if the information is adequate,
either denies 1it, accepts it, 6r accepts 1t with
conditions.

That is the process.  So allegations or
claims in some of the pleadings thaﬁ some third party
should review this application before it'goes in are
simply not apart of the Atomic Energy AcCt process.

License amendments, license applications

involve two important documents: an environmental
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report and a technical report. Environmental report
involves the NEPA review. The technical report
involves assessment of the license application in
terms of is it satisfying the health and safety
protection requirements of NRC as reflected in its
regulations and guidance?

| Those two documents muét.be read together.
They are inexorably linked: And the petitioner has
the responsibility to read those documents and to if
they’'re going to have chailenges base those challenges
on either issues within thosewdocuments, failure to
address issues required to be addressed, et cetera.
The secona thing I would like to talk
about in the licensing process for ISL or ISR, which
incidentally are the same thing; -- just one 1is a
newer term -- is_the phased and iterative nature of
the ISL process.
You begin with, as NUREG-1569, the

standard review plan. In chapter 2, it talks about

general site characterization. You are to get general

regional groﬁndwater within the proposed mining zone
and without, where the monitor well rings are going to
be, so that you can tell the difference where the
mining zone or the recovety zone 1is and the

non-exempted areas.
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Chapter 5 of the standard review plan
talks aboﬁt operations. That is the time in which ybu
put in well fields and you develop detailed data
regarding the water quality in the well fésld; the
design of the well field; the’uppef éontrol limits/
which are to be the constituents of concern fof
determiﬁing if there has been ah excursion. And,
indeed,-there are allegations that the baseline data
are inadequate.

You have to look at the standard review
plan chapter 2 and recognize that they are not
allowed, in fact, by the staff’s interpretation of
40.32(e). They are not allowed td\put in all the well
fields. They are not allowed to put the monitoring
well ring in. They’'re not allowed to put in the deep
disposal well until they get a license.

So that is extremely important. Ahd then
the phased and iterative process follows. You move to
the next well field, and you begin to develop more
detailed information about that well field. Well
fields are going to vary. Well field design is going
to vary. And then following right behind as you go to
the next well field, you begin restoring the well
field that you have depleted. 'So this is phased and
itefaﬁive.
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It is important not‘onlyiwith respect to
what kind of Dbaseline information is in an

application. The phased and iterative process is also

vrelevant'to the National ﬁistoric Preservatiqn Act.

P

As the Commission.“has determined in HRI,F the HRi
decision, the Nationaeristoric Preservation Act and
the regulations to the Advisory Coundii on Historid
Preservatioﬁ.allow specifically allow phased approach
to completing NHPA review and consultations.

It is also important in the context of
financial assurance because you begin with well field
number 1 and.you construct your stripping facilities
that Powertech has proposed. Yéuvdgn’ﬁ put all of the
well fields in right away.b You move in a phased
fashion through the, over the ore body. And you
follow with restoration.

So the phased and iterative nature is
important. And the 10th Circuit Court of Appeals in
affirming - the HRI decision has stated that the
gradua;ed nature of the project the NRC has approved,
however, represents a reasoned way to address unknowns
in play in this case, that case béing a rather
detaiied‘ and torturously litigated ISL 1icensing'
proceeding.r

I also want to make a point that I believe
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~

we made in our pleadings that the natural conditions

that create these roll-front deposits combined with

NRC licensing conditions plus NRC's requirementrto
restori_after you have depleted in a given well field
ét a significant 1level of contrél, they complement
each other  | |

So the concept that uncontrolled fluids-
are going to be somehow floating through various
aquifers is simply not accurate and not realistic.

There is precedent that says that NRC
cannot presume that its licensees will violate license
conditions. The license conditions for this site will
contain, for example, with'respect to excursions, if
you note an excursion, you have certain provisions in
your license condition. You have to follow those. If
you can’'t fix the excursion, you have to shut down.

So you have to look at this process as one
that involves both the natural conditions that stop
this uranium where we find it, the NRC license
conditions, and then ﬁhe provisions for restoration.
And there are other regulatory controls on these
proceedings.. And they are under the Safe Drinking
Watexr Act.

The Safe Drinking Water Act deals with

public drinking water supplies. And there are
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critical provisions in the Safe Drinking Water Act

regarding the underground injection control program.
Now, that 1is  to protect underground sources of
drinking water; drinking wéter.

There are two critical elements before,
whether they have an NRC license or not, that uranium
can be produced. First is:an aquifef exemption which
is based on technical demonst?ations that there’s
recoverable minerals. The aquifer exemption is bésed
on the fact>that in this case because of thevhigh
levels of naturally occurring’ radionuclides, you
cannot drink that water, can’'t be a source of public
drinking water in the exempted portion of the aquifer.

Secondly, you have to have a UIC permit.
In states with primacy, the states can actually
require more stringent controls. For example, in
Nebraska and Wyoming, the states require restoration.

EPA’'s UIC _proviSions do not require
restoration of the 'aquifer. That is an NRC
requirement, however, and one with which this licensee
must comply.

I think that’s all I have at this time.

CHAIR FROEHLICH: Thank you.

From the NRC staff, please?

MR. CLARK: Thank you.
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Again, it’s Mike Clark for the NRC staff.
Because there are members of the public here who might
not be familiar with the NRC staff’s review process,
I would like to begin by briefly describing how the
staff will be reviewing Powertech’s application.

As Your Honorv mentioned, the staff
accepted Powertech’s appiication for detailed
technical review in October 2009. By accepting the
application, that does not mean that the staff found
the application is complete or that a licensé can be
granted. Those are issues the staff should be looking
at closely over the next year or so. Rather; the
staff simply found that there was sufficient
information to begin our detailed technical review.

The staff will ‘ review Powerﬁech’s
application by looking at two broad areas. ‘First, the
staff will perform a safety review. As Jﬁdge
Froehlich mentioned, the safety review looks at
whether Powertech meets applicable. criteria in part
10, title 10, of the Code of Federal Regulations.
It’s a hard copy that should be availablé in the
libraries.

In particular, the staff looks at whether
Powertech will meet applicable standards in part 20,

which sets forth the standards for protection against
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radiation. We’ll also look at whether they meet
criteria in part 40, which sets forth standards for
licensing of source materials, such as uranium.

In addition, we’'ll look at appendix A in
part 40. Appendix A sets forth 13 criteria directed
to uranium milling operations.

Now, Poweftech isn’t seeking a uranium
milling license. However, the Commission has held in
the Hydro decision, a 1999 decision, Hydro Resources,
that certain criteria in appendix A are relevant to
reviewing NISI application. Will those criteria
sensibly govern the staff’'s review? We will apply
them.

At the same time the staff is going
forward with its safety review, we will élso be doing
an environmental review. Environmental review is to
determine what impact granting Powertech a license
would have on the environment.

The staff will be doing an environmental
review, as required by the National Environmental
Policy' Act. It's required in this case because,
although the staff will obviously not be operating
Powertech'’s faciiity, granting Powertech a license
would be a federal action.

In conducting our environmental review, we
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will follow the criteria in part 51 of 10 CFR. That
sets - forth the NRC’s own | NEPA impleménting
regulations.

During its environmentallreview, the staff
will seek public input and consult tribal ahd other‘
governmental entities. The staff will publish a draft
environmental impact statement for our best facilityL
which will open up the public éommeﬁ£. If wili be a
45-day period where the public can review the draft
environmental impact statemeﬁt and comment on it. The
staff will carefully consider. all comments received.
And then it will document its findings in an final
envirpnmental impact étatement.

I should mention that here the
environmental impact statement will actually be
supplemental environmental impact statement. —~ And
that’s because the staff previoﬁsly addressed
generically certain issues associated with licensing
uranium recovery facilities.

The public can find that on the NRC's

website by looking for NUREG -- that’s the letters
N-U-R-E-G -- 1910. And that was published in May
2009.

Once the staff has completed safety and

environmental reviews and only then, only at that
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point; can the staff decide whether the application
should be granted or whether it must be denied.

So far I‘ve focused on the regulations.
that apply to staff’s review, but now I would like to
turn to the regulations that impose requiremenés on
any person seeking an NRC hearing. And, as the Board
mentioned, those regulations aré in part 2 of 10 CFR.

Under<lO.CFR é.309(d), a hearing request
must be denied unless the petitioner shows both that
iﬁ has standing to intervene in the.prbceeding and
also sets forth’at least one admissible aonténtion.
As stated in our briefs, the staff’s view is that
neither of the two petitiqnegs meets both of thqse
requirements.

To show standing in a proceeding on a
uranium recovery application, a petitionerv must
typically that there is a plausible pathway by which
you could or he or she could be injured by operations
at the site. The staff’s view is that the tribe has
made that showing, but none of the consolidated
petitioners has.

The staff’s position is that the
consolidated petitioners don’t show a plausible
pathway to injury because they.don’t addréss features

specific to the Dewey-Burdock site. For example, the
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directional flow of water in the aquifers underlying
Dewey-Burdock is generally southwestward.

None of the cbnsolidated.petitioners live
in that direction. Consolidated_Petitioners also
claim they coula.be affected.b& contamination entering
surface water on which they rely, but ‘they don’t
address specific features at the Dewey—Burdock site
and explain how coﬁtamihétion would enter the surface
water.

In our briefs, the staff also explains why
neither the tribe nor the consolidated petitioners
meet the specific requirements for an admissibie
contention.

Eérlier you. heard some suggestion that
those requirements are minimal. In fact, the
Commission recently affirmed a month before the
parties submitted their hearing requests that those
are deliberately strict requirement. : That'was‘in
Shearon Harris, a decision issued on March 1lth.

Other Commission cases hold that the
contention pleading requirements are strict by design.
They are not minimal requirements.

In one of those requirements, a petitioner
must show a genuine dispute with the applicant. To

show a genuine dispute, they must identify specific
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portions of the application that they take issue with
and explain why their position is supported.

As we will get into o§er the né#t day or
two, the staff’s position is that none of the
contentioné meet the six specific requirements in
2.309(f) (1).

At this time I won't go into any specific
arguments, but I‘m sure we’ll get into those in the

next few days. The staff looks forward to addressing

those issues.

CHAIR FROEHLICH: Thank you all for your
opening statements.

This'portion of the questioning now will
deal with standing. As I mentioned in my rémarks and
as staff counsel alluded to, we must decide whether
the petitioners, individuals or the groups that have
petitioned here, meet the requirements of the agency’s
regulations, specifically section 10 CFR section
2.309(4d).

I think to help the Board with that as we
talk about standing and where people reside, where
they are in relation to the project, I would like to
ask thé applicant at this point to talk just for a few
minutes about the boundaries of the project, explain

a little bit of what we talk about as the PAA in the
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application.

MR. THOMPSON: I'm not sure 1 quite
uﬁderstand.

CHAIR FROEHLICH: 1In yoﬁr opening remark,
you talked about the phased development of this
project.

MR. THOMPSON: Yes, right.

CHATR FROEHLICH: I would 1like you to
describe for us, please, the scope of the project
geographically, where it is, what is going to be done,
or cite us to the record or to the pleadings that you
have previously filed where we can see footprints of
the project.

MR. THOMPSON: Okay. There is a portion
in the order that suggested that we should bring some

materials to demonstrate where the well fields are in

relation to the project. Would you like us to bring

that out for you?
CHAIR FROEHLICH: Why don‘t we see if it’s

helpful. All right. And as we work with these

materials, if yvou can reference that to the technical

report or to the application,'that would be helpful.
MR. THOMPSON: We have two. One of the
things that was asked for in the order was to show the

relation of where the well fields go in in relation to
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the various aquifers and how they interconnect. And
then there was something requesting us to show where
the well fields are to be on the site and that sort of
thing.

CHAIR FROEHLICH: Right, right.

MR. THOMPSON: ~And that is what we have
got here;

- CHAIR FROEHLICH:"If you>will just give us

that overview, I think we will start.

MR. THOMPSON: Maybe I can hold this up.
We’'ll get some tape. fhis is the outline of the site.

CHAIR FROEHLICH: Okay. In order for this
to be clear on the record, --

MR. THOMPSON: Yes.

CHAIR FROEHLICH: -- you will have to --

MR. THOMPSON: We have to explain what
this has.

CHAIR FROEHLICH: -- explain exactly what

MR. THOMPSON: Applicant’s exhibit A or --

CHAIR FROEHLICH: Okay. Is this
duplicated in the application itself?

MR. THOMPSON: In different ways. We put
this together because of the request in the hearing.

CHATR FROEHLICH: Right. All right.
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'MR. THOMPSON: So all of this information

is in the application. And I can’'t give you the

references now, but we can give you the references.

MR. FRANKEL: Your Honmor, is it
appropriate to object because this is new information?
| CHAIR FROEHLICH: Right. And your
objection ié noted. Wﬁat we’'re doing here is tieing

this just so we're all talking about the same area.

I want everyone to understand where the applicant

proposes the project. And then we’'re going to get
into where the petitioners are situated in relation to
it. So your objection is noted.

MR. FRANKEL: Thanks, Your Honor.

CHAIR FROEHLICH: And that’'s why we’ll
have to tie this to the record itself, what has
previously been filed;

MR. FRANKEL: Yes, sir.

MR. THOMPSON; Well, yes. And I'm réally
looking here at on the standing issues paragraph 2 and
paragraph 3, which appeared to us you requested some
additional information. So that 1is the way we
interpreted that.

So this is the outline of the site. This
is a specific well field. This is the monitor well

ring around it down here. It will be another well
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field, a monitor well ring. In here are the wells,
any more bodies.

CHAIR FROEHLICH: Okay. Mr. Thompson, I'm
going tQ héve to back you up. What you have posted on
the wall is a topographical map --

MR. THOMPSON: Yes.

CHAIR FROEHLICH: -- of what area? Where
is this --

MR. THOMPSON: The proposed DeWey—Burdock
site.

CHAIR FROEHLICH: Dewey-Burdock site,
which is located in the county of?

MR. THOMPSON: It’s in Fal; River. And
then it’s 13 miles south of Edgemont, as I understand
it. .Hold on a second.

CHAIR FROEHLICH: Okayf And as the map

that you have and the date is situated now, north is

up .
MR. THOMPSON: Right.
CHAIR FROEHLICH: Okay. The northernmost
boundary of the project is where? And can you

describe that in relation to longitude or latitude or
a town, a highway, or a railroad.
JUDGE COLE: and how far is it from the

state line to the west?
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MR. THOMPSON: This is Wyoming.

CHAIR FROEHLICH: Okay. So the
westernmost boundary --

MR. THOMPSON: Is on the Wyoming boundary.

CHAIR FROEHLICH: -- 'very close to the
Wyoming boundary. Okay. Aﬁd,for the -scale, how large
is the area that you have within the dark line?

MR. THOMPSON: I think it’s what, 10,000
acres? Eleven thousand acres. Here is a well field
in here, well field here, down here. So what We'did
is tried to show you what the well field is like.

The upper right hand corner of this is a
well field, one of the proposea well fields. I can
show you in larger relief what it looks like. And
down on the lower left-hand corner is an additional
well field.

CHAIR FROEHLICH: And are both of these
well fields that you are describing for us now part of
the initial bhase that you referred to in your --

MR. THOMPSON: Yes.

CHAIR FROEHLICH: -- opening statement?

.MR. THOMPSON: Yes. They are the initial
phase, but they show the well fields as completely
developed in the sense of all of the wells in the well

fields and the monitor well ring in place in both
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cases.
But none of those would . be bermitted.
This wouldn’'t be permitted, nor any of these wells,

until the license is granted.

JUbGE COLE:. That depiction in the lower
left-hand bart of the aiagram -- |
MR. THOMPSON: Yes.
JUDGE COLE: -- ié a picture of some
section in the center of your territory? |
MR. THOMPSON: Right.
JUDGE COLE: Could you point that out,
please? Okay. So that’s --
| MR. THOMPSON: Which just says, “Near
satellite processing plant."
JUDGE COLE: Okay. So the lower left-hand
corner is a blown-up section of that area?
MR. THOMPSON: Yes. And the  upper
right-hand corner is a blown-up section of down here.
JUDGE COLE: The well field proposed --
MR. THOMPSON: The well field proposed --
JUDGE COLE: -- in the southern portion?
MR. THOMPSON: -- in the southern portion?
JUDGE COLE: All right, sir. Thank you.
CHAIR FROEHLICH: And which counties does

this represent or in which counties does this
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footprint exist?
PARTICIPANT: Fall River and Custer
Counties.
' MR. THOMPSON: _Fall River and Custer.
" CHAIR FﬁOEHLICH: Okay. Because the
reason I am asking‘that gquestion is that in response

té the conébiidéted‘petitioners, YOu speak‘of the

Custer and Johnson Counties. And that I guess caused-

me a bit of confusion.

PARTICIPANT: Tony, do you have a map that
shows the location of the permanent area and the
petitioners?

MR. THOMPSON: Yes, I have that.

PARTICIPANT: And that is what he 1is
asking. Where is our permit boundary and our --

CHAIR FROEHLICH: Well, I have something
additional on that.

PARTICIPANT: ‘Show him that map.

CHAIR FROEHLICH: All right. Now, could

you either repeat or identify who spoke because we

need to work, you know --

MR. THOMPSON: I can’'t answer why we had
Johnson County in there. It just had Johnson County
in response to the pleadings. I have --

JUDGE COLE: 1It's likely an error?
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MR. THOMPSON: An error. Fall River and
Custer are the only ones that I have heard mentioned
by our clients.
JUDGE COLE: Okay.

MR. FRANKEL: I believe Johnson County, is

it not, in the Wyoming side?

MR. THOMPSON: As far as we’ré concerned,"
it’s not in Johnson County. -

CHAIR FROEHLICH: For my purposes, this

.project is proposed in --

MR. THOMPSON: Fail River.

CHAIR FROEHLICH: -- Custer and Fall River
Counties?

MR. THOMPSON: Correct.

CHATIR FROEHLICH: And that’'s what we’re
looking for.

PARTICIPANT: So the'area for review --

CHAIR FROEHLICE: In order for this to
work, you’ll have to consult, and you’ll have to state
it on the record for us.

MR. THOMPSON: Ivdon’t know what he was
going to say. All I'm saying is that --

MR. FRANKEL: Of course, we object to
this, Your Honor. It’s sort of like calling an expert
witness, isn‘t it?
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CHAIR FROEHLICH: Rigﬁt now ‘we're trying
to find out where the project is. I don’'t want any
misunderstanding on where it’s going to take place.
" MR. THOMPSON: As.I understand iﬁ, Custer
County, Fall River County.

CHAIR FROEHLICH: Right in the middle.

MR. THOMPSON: Almost right in the middle

of the ﬁap, Custer County to the north, Fall River to
the south

JUDGE BARNETT: Are the ‘locations of
private wells shown on the map here?

MR. THOMPSON: I can’'t answer the
gquestion. No.> They are shown, i believe, on maps in
the application.

JUDGE BARNETT: Yes. And I thought there
wére some in the PAA or very near the PAA. Is that
right?

MR. THOMPSON: They'’'re not shown on here.
This was just to show you because gf the -- to look at
the footprint and show you where the well fields might
be and where the processing facilities are, not to
show you all of the stuff that’s in the application.

CHAIR FROEHLICH: All right.

MR. THOMPSON: I do have a small map that

shows where the project is in relation to two of the
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petitioners.

.CHAIR FROEHLICH: Is that in the
application itself or is it derived from an exhibit
that you previously filed?

MR. THOMPSON: It is not.

CHAIR FROEHLICH: All right. Mr. Parsons,
I would like to askre few guestions of you at this
point. In your application, you list a post office
box as the address, i guess, the tribe is to receive
correspondehce. Is that correct?

MR. PARSONS: We did list an address in
the petition.v

CHAIR FROEHLICH: How close is the nearest
tribe member to the project?.

MR.‘ PARSONS: I do not have that
information at the moment, but I am happy to consult
and get that for you directly.

CHAIR FROEHLICH: Does the tribe in ;his

proceeding seek representational or organizational

standing for this case?

MR. PARSONS: The eribe seeks standing
based on their -- I guess it.would be Qrganizational
standing. If the Board would like to investigate it
further, there is a theory of standing called parens

patriae, where sovereign governments are allowed to
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assert standing on behalf of their members. And the
tribe obviously is a sovereign government and asserts
standing in its own stend.

'CHAIR FROEHLICH: If I could ask you,
please, the lands for which Denise Mestéth grants

leases, where are they in relation to the project

boundaries?

MR. PARSONS: They are in various
locations.' The one lease that we specified in thé
petition is the one held by Mr. Dayton Hyde, who
leases land from the tribe and is a member of the
consolidaned petitioners.

CHAIR FROEHLICH: I thought  in the
declaration of Denise Mesteth that she spoke also
about leases. Are they different from the leases that
Mr. Hyde --

MR. PARSONS: Mr. Hyde has one oﬁ the
leases that the tribe leases out for domestic and
agricultnral purposes.

CHAIR FROEHLICH: Okay.

MR. PARSONS: And, again, I'm happy to
consult and get back with more specific information.

JUDGE COLE: -So yvou don’t have right now
détailed information exactly where the leased lands

are with respect to this project?
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MR. PARSOﬁS: I do have some information,

but I don’t have it in a format that is easy to

present. But I am happy.to get that fof you by the
conclusion of the hearing..

JUDGE COLE: All right, sir. One of the

leasees is Mr. Hyde. And based upon the records that

I’&e seen here, he liﬁes in Hdt.Springs; whére hié
facility with the wild horses also e%ists. Is that
correct? |

MR. BALLANCO: It’s actually somewhat
south of Hot Springs, Your Honor, probably eight to
ten miles south of ﬁhe Town of Hot Springs, which
would be, I guess, towards the project site.

CHAIR EROEHLICH: I noticed one line, Mr.
Parsons, in your pleadings where you state that "the
tribe’s owneréhip of lands in the proximity of the
proposed project." Would you élaborate a little bit
on that?

MR. PARSONS: Sure. The tribe owns land
obviously on the reservation as well as off and
including thése leased by Dayton Hyde. And, as I
mentioned earlier, I'm happy to provide you with the
precise legal descriptions and locations of those
leased parcels.

JUDGE COLE: And distances from the parcel
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we're céncerned with.
MR. PARSONS: Noted.
MR. PUGSLEY: Your Honor, if I may, I
would like to prévide you with the information you
requested. Chris Pugsley. Sorry. ‘Powertech.

In August of 2009, when the appiication

was supplemental, Powertech provides NRC staff with

what was basically called a supplement to the original

application.

If you look at section 3.0, entitled
"Location of Extraction Operations," the language
following it says, "The’ following. provides

supplemental information to sections 3.1.1, 3.1.3, and
5.2.3 of the technical report and sections 1.2.4"
please let me know if I'm going too fast -- "1.2.6 and
6.2.2.3 of the environmental report." So that should
probably give you the information you are looking for
as to what was posted up here.

JUDGE BARNETT: Which is that map?

MR. PUGSLEY: It‘'s not that map, sir.
It’s just the information that we tried to provide for
you on this map is contained in those sections of the
original application as well as section 3 of the
August 2009 supplement.

JUDGE BARNETT: When you get a chance, not
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right now but when you getfatchance,_maybe at lunch,
could you‘look and see how figure 2.2-4 relates to
that map?

MR. PUGSLEY: 2.2-47

JUDGE BARNETT: Yés.

MR. PUGSLEY:  Certainly.

 JUDGE BARNETT: It looks a lot like that

.ﬁap. And that’s what I was -- but iﬁ’s got‘some wells
on there. That’s what I was trYing to --

MR. PUG.SLEY: Yes, sir.

JUDGE BARNETT: -~ correlate to that map.
Thank you. |

CHAIR FROEHLICH: Okay. You have our
assignments for location among the tribe and the
applieant. I would like to turn at this point to the
consolidated petitioners. And if we could move
through the petition in the order they are presented?

I wbuld like to take each of the
petitioners individually, starting with '~ Theodore
Ebert. I note from the pleadings that he lives in Hot
Springs.

Where is Hot Springs? xAnd how far is it
from the area of the project?

MR. FRANKEL: Hot Springs is in Fall River

County. It’s about 20 miles from the project area.
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As ;he_name'implies, it sits on top éf a network of
hot springs.

CHAIR FROEHLICH: and his source of water

and the concern he raises is from the municipal water

éupply of Hét Springs. Is that correct?

MR. FRANKEL: Yes, sir.

CHATR FROEHLICH: Okay. Staff, I noticed
in your:pleadings that you state that he was -40 miles
away and up gradient. Can you explain the basis of
those étatements?

MR. CLARK: Your Honor, this is Mike Clark
with NRC staff.

The 40-mile calculation was based on the
staff entering Mr. Eﬁérp’s aadress into I believe
Google Maps or some other online software. And I
don’'t recall exactly, but I belieye it was based on
online software.

'MR. FRANKEL: And was it from the outer
boundary of it? Sofry, sir. All right.

. CHAIR FROEHLICH: Mr. Frankel, could you
describe for us, please, the pathway, a plausible
pathway, on how Mr. Ebert would be harmed from the
proposal?

MR. FRANKEL: Easily, Your Honor.

CHAIR FROEHLICH:' Thank you.
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MR. FRANKEL: The municipal water from Hot
Springs comes from © the .Madison Aquifer. The
application states thatAthe Madison Aquifer will be
the source of water for the bleed or that it "might
be" the source of water for the bleed.

Given that that was stated in the
application, if the appliéation 1icénée is grénted;
the action will go forward. The bleéd will occur.
Based on current information, the Madison will draw
down somewhere between 12 and some number of feet.
I‘'ll have to look at the pleadings. But a drawdown
occurs.

And so anyone. who uses the Madison Aquifer
is harmed to the extent of the drawdown Qf several
millions of gallons a year that would go to the bleed
and deep disposal well, taken out of the hydrological
cycle permanently.

That is how he would be affected. That's
his plausible connection. \

JUDGE COLE: Mr. Frankel, how‘was the
drawdown calculated? Are you aware? What is vyour
source of the information for that?

MR. FRANKEL: The source is from the
application, Your Honor, solely from the application.

It states in there the number of feet expected as a
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range, number of feet of drawdown.

JUDGE COLE: Do you have a reference in
the application for that, sir?

MR. FRANKEL: If you give me one minute,
sir, I sure do.

(Pause.)

MR. FRANKEiﬁ ER téblé 8.1—i'déscribes the
impact- to the groundwater. And then -- I‘m sorry.
Strike that cite. On page 18 of the petition, there’s
a footnote 142/ which is to technical report 2.7.2.21
and also technical zreport 2.7.2.2.20 for the
proposition that "The applicant proposes to take a
large requirement of water for its operations from a
water supply well in the Madison formation. Applicant
states that it may need up to 500 gallons per minute
from the Madison Aquiferﬁ which equals 262 million
gallons of drinking waterkper year." So those are the
two citations to the technical report from thch that
information comes on the withdrawal of water.

JUDGE COLE: Does it state what the
drawdown is in those references you gave me?

MR. FRANKEL: One more second, Your Honor>

{Pause. )

~ JUDGE COLE: Let me tell you what my

concern is.
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~MR. FRANKEL: Yes, Your Honor.
JUDGE COLE: That seems to be a large
drawdown for the amount of water that would be used in
the bleed. And I don’t think the bleed is of the

order of 500 gallons per minute based upon what I have

read in the record.

MR. FRANKEL: Well, Your Honor, that 500
gallons a minute came from somewhere. And it came
from the applicant’s application. So to the extent
that that number is in doubt, that number is in doubt
from the application.

JUDGE COLE: I think you and I discussed
this ohé time before at another case with respect to

the amount of water that is going to be used in the

mining operations. And there is an initial amount

that has to be taken out of an aquifer. And then it's

recycled. And they bleed out a certain amount; which
is a small fraction of the amount of water --

MR. FRANKEL: Two to five percent.

JUDGE COLE: -- that is recycled.

MR. FRANKEL: But still a large amount of
gallons.

JUDGE COLE: Well, that’'s the thing that

~worries me. When you say 500 gallons a minute for the

bleed, I’'ve never seen a number that large for the
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bleed in the record that'i have before me.

MR. CLARK: Your Honor, if I could s‘:tate,i
I believe 500 gallons per minute refers to the
restoration amount.

JUDGE COLE: Riéht. When'you’re'cleaniﬂg
up the well-to-sea area.

'MR. FRANKEL: Tt said that there would be
an amount of Water between .5 percent and 3 percént of
their amount of flow. And that comés from TR section
1.7. So three percent of their expected flow must
have been where that number comeé from. But I
understand that you find that number to bé high.

JUDGE COLE: Well, it seems to me to be
high. | )

MR. FRANKEL: They state the bleed. They
state their flow. They say it could go‘up to three
percent. And there is a way to calculate how much
that is.

JUDGE COLE: I think we have to make that
calculationi;omehow or have it reproduced so that we
know what we are talking about because it just seems
like an awful lot of water to me for this operation.

CHAIR FROEHLICH: Mr. Frankel, while we
have you, let’s diécuss the petitioner David Frankel.

Are you --
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MR. —FRANKEL: I know him.

CHAIR FROEHLICH: Are you representing
yourself or dbes Mr. Ellison réprééent you in your
personal capacity? |

| MR. FRANKEL: 2Am I to admit I am a fool as
a client?

(Léﬁghter;)

MR. FRANKEL: Yes. Well, Bruce, why don’t
you help me out? And I’'1ll just do my best.

MR. ELLISON: All right. Go ahead.

CHAIR.‘ FROEHLICH: .  Mr. Ell.ison,‘ I
understand your clieng lives‘in Buffalo Gap, South
Dakota?

MR. ELLISON: That’s correct, Your Honor.

"CHAIR FROEHLICH: How far away is that
from the proposed siﬁe?

MR. ELLISON: Probably about 50 or €0
milgs to the east.

CHAIR FROEHLICH: And.ﬁhat coﬁnty is that
located inv?

MR. ELLISON: Fall River County.

MR. FRANKEL: ‘No. Custer County.

MR. ELLISON: Oh. Custer County. I stand

corrected.

CHAIR FROEHLICH: And, Mr.»Frankel, your
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use is that you use well water for gardening and your
tap'water comes froﬁ the Fall River water district.
Is that correct?

MR. FRANKEL: Yes, Your Honor. T@f city
has its own well in the Inyan Kara bug has entered
into a municipal water supply agreement with Fall
Ri?er water distriét.

) CHAIR FROEHLICH: And in your situation;
the specific and plausible means that you rely upon
for the harm that must be shown would be what?

MR. FRANKEL: Your Honor, staff for the
NRC pointed out that the Inyan Kara generally flows
southwest, but he didn’t say and éould not say it
flows exclusively in that direction. :

In fact, we believe that it flows around
in both directions. And I believe Mr. Ellison has a
reference that it‘s shown to be going at least as far
as Cascade Springs. And the rest is unknown.

So the plausible connection is that the
actual flow of the Inyan Kara, while generally
southwest,‘is not exclusively so, that I use the inyan
Kara. And it’'s not been demonstrated that the Inyan
Kara where I use it is not affected. So that is the
plausible --

CHAIR FROEHLICH: But the burden is on you
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at this point to show how you would be affected. So
you need to present something that shows that whére
you,draw the water from, it’s going in a direction

other than southwest.

MR. FRANKEL: Well, Your Honor, actually,
at this phase, I understand with regard to standing --
CHAIR FROEHLICH: Right.

MR. FRANKEL: -- it is incumbent on the

‘Board to look at what we say in the light most

favorable to us -- .

CHATR FROEHLICH: Right.

MR. FRANKEL: -- with regard to standing.
And so as it pertains to standing, the burden of that
unknown is not on me. The burden of that unknown is
in favor of standing becéuse the -- you have to find

in the light most favorable for us on standing. I

‘have asserted that it’s an unknown whether it flows in

nmy direction.

I do use the Inyan Kara. And, therefore,
for purposes of standing, you can’t use the unknown
against me and at the same time follow the rule of
looking at things in a light most favorable to
petitioners.

JUDGE COLE: How do you use the Inyan

Kara?
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MR. FRANKEL: I have a well in my yard.
And I pour the water on the crops, the garden,
vegetable garden. It’'s not a big garden, but it’s an
edible gé}den.

” JUDGE COLE: Is it a well with a top or is
it an artesian well?

MR. FRANKEL: A pump .

JUDGE COLE: Pump. And-do you use it for
drinking purposes or just for --

MR. FRANKEL: No.

jUDGE COLE: Just for crops?

MR. FRANKEL: Just for the crops because
we use our tap water for drinking because it’s more
rigorously tested.

JUDGE COLE: And that comes from where,
your drinking water?

MR. FRANKEL: Our drinking water comes
from the -- it used to come from the city well. And
as of about a year ago, it comes from the Fall River
water district’s water through an agreément.

JUDGE COLE: And that is in the Madison or
where?

MR. FRANKEL: They get their water from
the Madison. And I believe they might also get water

from the Inyan Kara, but I‘'m not sure.
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JUDGE COLE: All right.‘ Thank you.
CHAIR FROEHLICH: Okay. Moving to your
client Gary Henckenlaible -- did I pronounce that
correct?
MR. FRANKEL: Henckenlaible.

CHAIR FROEHLICH: My apologies, sir. Mr.

‘Hehckenlaible, as T understand the pleadings[ lives in

Rapid City. Is that correct?

MR. FRANKEL: Yes.

CHAIR FROEHLICH: And he’'s a member of
ARM. Rapid City is in what county?

MR. FRANKEL: Pennington County.

CHAIR FROEHLICH: Penningtoﬁ. And the
approximate distance from Mr. Henckenlaible’s
residence-to the project is approximately?

MR. FRANKEL: It's pretty far. I'm
guessing maybe -- would you say it’‘s 70 or 80 miles?
-- 70 or 80 miles.

CHAIR FROEHLICH: And would you articulate
the specific and plausible means by the harm?

MR. FRANKEL: Your Honor, it‘s the same
issue for the people using the Madison to the extent
the Madison is used as the bleed and water from it
goes into the deep disposal well and is removed from

the hydrological cycle.
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Among other things, it is an irretrievable
commitment of resources under section 51.45. And it
is an indicator of adverse impact, its harm if ;he
action were to go forward.

JUDGE COLE: So it’s harm that might be
potentially caused by things that are done to the
Madison Aquifer?

MR. FRANKEL: Yes, sir. It"s what the -
company said they were going to do. If it’s granted,
what they might do but what they would have the
authority to go in their phased approach to go ahead
and do starts here. And that involves the bleed of up
to three percent into the deep disposal well.
Permanent removal from the hydrological cycle is an
impact on those who use the Madison Aquifer.

CHAIR FROEHLICH: All right. Moving on to
your client Susan Henderson --

MR. ELLISON: Yes. I will address Ms.

Henderson.

CHAIR FROEHLICH: Okay.

MR. ELLISON: If I may just briefly return
-- I have a terrible time with these mikes -- in

Powertech’'s application at 4.6.2.7.2, 1t states,
"Water requirements for proposed action facilities,

the CPB, and other facilities were estimated to have
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a national requirement of 65 gallons per minute,
mostly from the Madison formation, some from the Inyan
Kara formation.™"

‘There are also other ’parts of the
application. For example, at page 4.24, there’'s a
well tha£ is the nearest, from the‘nearest, domestic
well)hié estimated by waertech.to gé deh 12.6 feet
after 8 years of operation. So I just wanted to give
an idea of some of the dréwdown characteristics.

CHATIR FROEHLICH: Okay. That’'s the
drawdown of which aquifer, which portion?

MR. ELLISON: It doesn’t say in this
particular docﬁment which it is. I'm assgming from
some of the above information maybe the Lakota
formation because most of the wells in that area from
the Lakota formation.

You know, when water is recycled in this
project, there is a certain amount which is spilléd
out, but there 1s an increasing amount which is
contaminated because the site continually draws in
more and more and more water.

CHAIR FROEHLICH: Right.

MR. ELLISON: So when we talk about water,
we’'re talking about two things. One 1is the

diminishment of the quantity of water. The other
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would be the ever-expanding quality of water issues
around contamination.

Powertech described hdw it is going to do
a one well field and then do another and do another.
Each of these continues to draw in water not only from
their immediate area but as far éut as those pumps
will reach. —

So we’‘re really talking abbﬁt potentially
a lot of water. 1In this project alone, it‘s something
like 23 square miles of aquifer. And I think
Powertech needs to be genuine about the fact that when

they ask for their aquifer exemption, they’re talking

about everything under that entire border they want to

have exempted and say they’'re going to control them.

Ms. Henderson. Ms. Henderson 1lives
approximately 10-12 miles south southeast of the mine
project area. Her contact information is provided in
her affidavit. She is the o&ner—operator of over
8,100 acres of a caﬁtle ranch in western Fall River
County.

She has a history of familiarity with
local water issues. She served for ten years as the
Chair of the Restoration Advisory Board for Black
Hills Army Depot cleanup, which is to her west. She

served 15 years as the Igloo-Provo Water Project
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District, which is in that general area.

She, therefore, has spent a lot of time
working with governmental agencies, state and federal
agencies, communicates with a lot of people in the
local areaf has a fair sense of the flow of water:

One of the things that we would -- weil,
she ﬁseé Weii Waﬁérvfrom ﬁakoté'SandétoﬁeAAquifer.fof

her reéidence and for her cattle operation. She buys
water from the Madison formation for her aquifer. And
she has a deep—sourcé spring, which we don’t - know
really which aquifer it’s in, but from her experience
over de;ades of working the 1land, she knows that
there’s an interconnection with other ground surface
water sources for that deep-source well.

One of the other things that we would like
to state with regard to hervstanding question is, from
her work with the U.S. Army Depot down by Igloo and
the water contamination issues that have arisen from
there, one of the things that came out of those
matters was that the Arm; denies that increased
radioactive levels, radioactivity levels, and arsenic
in the Madison formation, they deny that it’s from
their activities. And the only other source, we would

submit, is from the old mining area, which is to the

northwest of that site by not too many miles.
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We are aware of U.S. Geologicai sSurvey

studies that'seém to sho% bretty clearly that-while
most of the flow of the aquifers is from thé Black
Hills. The Blaék Hills are an upthrqfting; the domé
upthruster approximatély 62 miilion years ago. And

the general flow since the Black Hills is a ﬁajor

recharge area for the Powder River Basin to the west

-and to the plains on to the east, that generally the

flows do go perpendiéular out from where the dome hits
the surface of the water in each one of the respective
strata of aquifers.

However, there appear,to_be studies which

‘show that a portion of the flow that comes out of the

mining area in northwestern Fall River County -- as

the map that Powertech put up here, you know, their

site is in Fall River County and then above it is part

of Custer County.

The part in Fall RiVer County is the
northwesternmost part.of this county. And théré are
studies which ‘show that water flows, some of the
water, from the Madison, from the Minnelusa, from the
Inyan Kara, flows,.south southwest, then goes south,
and then goes east under the Black Hills.

There’s a study that we cited in our

paperwork about Inyan.Kara studies, Sandstone’s, where
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they linked uranium that was found there to the mine

sites ig the northwestern part of the county.

Cascade Springs is, if I may, if I £find
the right map -- this is a property map of Fall River
County. And if I might show you, up here is a mining

area. Here is Edgemont. Here is Ms. Henderson's

operation. Cascade Springs is over here.

And what they‘re saying is from this USGS
study, thgy found that nucleotides from ﬁp here were
over here.. And so that’s one of the sﬁggestions, plus
the fact that there are just other studies which
indicate that all of these formations, a portion of
them, flow south.and then east, which would come right
through the central and northern part of Fall River
County up in and including Dayton Hyde’s area over by
the wild horse sanctuary.

CHAIR FROEHLICH: Okay. And is there a
reference to the USGS study and the maps in the
pleadings or the materials filed?

MR. ELLISON: Yes, ves.

CHAIR FROEHLICH: Could you give me that
cite so I can --

MR. THOMPSON: What material is it in-?
You said it was in some of the materials in the

pleadings. What --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W, :
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

CHAIR FROEHLICH: That’s what we;re --

MR. THOMPSON: Yes.

CHAIR FROEHLICH: -- linking the cite to
_phe pleadings becaﬁse that’'s what we’'re --

MR. ELLISON:. The pleading is "The Geology
of the Cascade Springs Quadrangle, Fall River County,
Soﬁth Dékoﬁé; a U.S.VGedlbgiéél.Sufvey étudy." It;é
bulletin 1063-L. -

CHAIR FROEHLICH: And.that’s referenced in
your pleadings?’

MR. ELLISON:,v It’s referenced in the
pleadings. It‘'s part of the geological summary
attached to Dr. Jarding’s affidavit. And there are
also some references to this flow in Dr. LaGarry’'s --

MR. THOMPSON: Who prepared that document?

MR. ELLISON: Whé prepared what document?

MR. THOMPSON: The one you are citing.

MR. ELLISON: The U.S. Geological Survey.

MR. THOMPSON: No, no, no.

MR. ELLISON: I’'m assuming per --

MR. THOMPSON: No. I‘'m talking about you
said there was a geologicai summary just --

MR. ELLISON: Oh, ves. Dr. Jarding
prepared a geological summary of known published

studies of the geology and hydrology of this area.
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And she attaéhed_it to affidavit, which was submitted
as part of her application.

CHAIR FROEHLICH: Okay. So thé reference

you have been making is to the geology and hydrology

~ in uranium areas in the southern Black Hills, which

was attached to Dr. Jarding’s declaration?

MR. ELLISON: That’s correct. And one of
the things that is also interesting about that is that
they suggest that a good source for e#ploration of
uranium, which would be you go to Cascade Springs and
you go to the southeast and it’s our understanding
that,‘aqtually,'that’s one area that Powertech is very
interested in. So they know about how that flow has
gone through the inyan Kara over the years in that
direction.

CHAIR FROEHLICH: Okay. So the source for
Ms. Henderson as well as Dr. Jarding’s plausible flow
is from the statement, I guess, at page 4 of her
geology and hydrology in the uranium areas in the
southern Black Hills, which states that "The water
moves from the proposed mining area to the east and
around the southern part of the Black Hills."

MR. ELLISON: Yes.

CHATIR FROEHLICH: Is that the cite that

you are directing me to?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

74

MR. ELLISON: Yes. There are other cites.

And I think that they’re paft of the application. We
have consolidated petitioners. We need --

CHAIR FROEHLICH: Just as my colleague Dr.

'Cole pointed out that the application is lengthy and

difficult to maneuver, the declarations and the
petitions'ﬁéQé also thét.éémé fault.

MR. ELLISON; Yes, sir. That’'s true.
There’s also a study. And I believe it is cited in
Ms. Jarding’s report, "The Anisotropic Transmissivity

Model for the Madison Aquifer in the Black Hills Area"

that was done at the School of Mines. in the Geological

Engineering Department.

And it is talking about the . Madison

formation, but it is another cite on page 13, "Water

from the lower western part of the Black Hills flows
both westernly and easterly, Dbending around the
southern tip of the Black Hills uplift."

CHAIR FROEHLICH: Page 13 of?

MR. ELLISON: of "The Anisotfopic
Transmissivity Model for the Madison Aquifer in the
Black Hills Area."

CHAIR FROEHLICH: And that was submitted?

MR. ELLISON: I believe that'was part of

Ms. Jarding’s summary, too. I'm not positive if
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that’s an oversight, and that is possibly'miné. There
is a.map at figure 5 which clearly shows ;he flow --

CHAIR FROEHLICH: Do you have that figureé
MR. ELLISON: -- around the southern Black
Hills.

CHAIR FROEHLICH: Well, is that figure 17

V afvpagé 6?'m‘>

JUDGE COLE: Yes.

MR. ELLISON: Well, that’‘s one. It’'s
actually page -- a figure. There’s another.figure
which actually shows it more clearly. But it’s not

from thiﬁ air that We’re drawing this idea that this
stutf comes out from southern hills.

CHAIR FROEHLICH: It would help to have
the specific cite to the pleadings.

MR. ELLISON: Yes, sir. Yes, sir? Yes.
I think there’s also figure 2.

CHAIR FROEHLICH: At bage 6 to the figure
2, "General Water Movement in the North Central
States." That’'s the reference?

MR. ELLISON: | Yes. There’é another
reference there. The other part of it is also, you
know, as I mentioned previously, we have Ms.
Henderson'’s active working knowledée of the hydrology

in that area. And the concerns that she was getting
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over the contamination of the Madison water, which

first was thought to come from the Black Hills Army

. Depot, which we know that heavy metals, arsenic are

comﬁon byproducts of these kinds éf mining operations
and increase radioactivity within fhe water.

And the Army says it’s not them. That
oni& 1eavéé dné dﬁﬁéfisouréé t6 thé.nbfthwesﬁi

JUDGE COLE: And.wﬁat source is that,lsir?

MR. ELLISON: That Would be the mining,
the old mining areas.

JUDGE CbLE: 0l1d mining areas?

MR. ELLISON: Yes, sir. The old mining
areas are all throughout this area where Dewey-Burdock
wants to mine. And that’s one of the problems because
there are some studies -- and I'm a been overwhelmed.
I know it is in our pleadings. - But there are some
studies of the 0old mine sites which show
interconnection between some of the aquifers.

So what goes on in northwestern Fall River
County can affeét the water through the central part
of the county as well as points further to the east
and because there is this section which seems to flow
that way of all of the aquifers, they all do it.

So she is very concerned about her

potential situation because if she -- if her water
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becomes unuséble for agriculture and domestic
purposes, she'can’t work there, her 1livelihood is
gone.

She is concerned also about the prob}ems
of surface‘contamination gor leaks that ﬁay through
cracks get into some of the other aquifers. I meaﬁ,
there afe floWing sbrings‘éii thrdﬁghout this area.
And we kno& that flowing springs, in part, are the
result ofvsecondary porosity of some kind of a nature.

And so there’s just-so much that’s unknown
about this site. And that is one of our biggest
contentions, that we have a basis for our conclusions,
we have a plausible connection.

CHAIR FROEHLICH: We need to connect some
dots here.

MR. ELLISON: All right.

CHAIR FROEHLICH: We need to make this
plausible connection.

MR. ELLISON: Yes, sir.

CHAIR FROEHLICH: We need to réfer to your
pleadings.

MR. ELLISON: Yes.

CHAIR FROEHLICH: I’'m focused now on the
affidavit of Susan Henderson.

MR. ELLISON: Yes.
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CHAIR FROEHLICH: And, specifically, at

paragraph 2, page 8, she states in her understanding,

from the scientific reséarch studies and that there’s

an eastward flow that affeg}s her as part of the
plausible stream that you allude to.

Those studies, 1is that the Jarding

statement or study or are there other studies ih-youfu

’

pleadings that I should be lopking at forlsupport for
paragrapﬁ 87 |

'MR. ELLISON: What Dr. Jarding did was not
through her own study. She simply extracted. She
researched available data, available studies. It is
referenced in her affidavit, yes. It is referenced in
her geological summary, ves.

JUDGE COLE: Library research.

MR. ELLISON: Library research and then
document research.

CHATR FROEHLICH: All right. Thank you,
Mr. Ellison.

I guess I would like to talk for a few
moments now with Mr. Ballanco and your client, Dayton

Hyde. He relies on water from his affidavit, as I see

" it, from the Cheyenne River. Can you tell me from the

boundaries of the sanctuary its relation to the

Dewey-Burdock site?
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MR. BALLANCO: Yes, Your Honor. I would

say it'’s generally about 20 miles, érobably closer to
20, maybe about 17 miles.

CHAIR A FROEHLICH: And the plausible

patﬂway that underlies his concern, would you
articulate that with reference to the pleadings?

MR. BALLANCO: Your Honof, as he étates'ih
the pleadings, it’s both the surface flow of the
Cheyenne River, he being downstream from where the
Beaver and Pass Creek enter the Cheyenne. He uses the
water for all of his domestic and ranchiﬁg operations
and for the mustang operation as well as the wells in
the Cheyenne River.

He also uses the Inyan Kara for wells.
And this study that we were Jjust referencing
demonstrating that there is some eastern flow in the
Inyan Kara as far as Cascade Springs, Mr. Hyde'’s
property is west of Cascade Springs; that is, it’s
towards the project site, albeit somewhat south. But

it is in an area of the Inyan Kara that you have I

‘think showing up at Cascade Springs. They would be

from under the wild horse sanctuary as well, so both
the Cheyenne River surface flow and the Inyan Kara.
JUDGE COLE: How far 1s the horse

sanctuary from the Angustura Reservoir? Do you know?
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MR. BALLANCO: If I could count miles
here, Your Honor -- I will just cdnsult theré with Mr.
Dayton Hyde. Ten.

| JUDGE COLE: Ten,miles. Okay. Aﬁd the
sanctuary ié west of highway 7172
MR. BALLANCO: Yes, Your"Honor.
'JUDGE COLE: Okay. So this tourist map
thag I have must be an accurate depiction of:it.

(Lahghter.)

MR. BALLANCO: Well, actually, the
sanctuary does have land on both sides of 71, but --

JUDGE COLE: Okay.

MR. BALLANCO: -- I don’'t know ithat I
would rely on your map.

JUDGE COLE: That's okay. I think I know
where it is now. Thank you. Okay.

JUDGE BARNETT: I héd a questioﬁ about the
flow through the Cheyenne River. In Mr. Hyde’'s
affidavit, he says, "The Cheyenne River/ which flows
through the wild horse sanctuary, is the primary
source for wild horses, domestic horses, and wildlife
protected by our land, which land flows through our
land downstream from where the Beaver and the Pass
Creek flows through the Dewey-Burdock project area

into the Cheyenne River. It is, thus, downstream for
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me to surface. There is surface impact by spills or
leaks or mine waste or other bontaminants by the
proposed Powertech mining operation."

I wanted to ask the staff, is that a

plausible pathway by which operations Dewey-Burdock

might harm this interest?

' MR. CLARK: Your Honor, the staff does not

believe Mr. Hyde has shown that simply because he does

not address the features at Dewey-Burdock and explain

how -- he explains how water would flow through the

sanctuary but not how contamination would enter the’

water. And to do that, the staff would look for some
allegation that or some explanation of how the
contamination would enter Beaver and Pass Creek and,
thus, into the Cheyenne River.

JUDGE BARNETT: Surface impact and spills?

MR. CLARK: Again, Your Honor, the
affidavit does not address features at Dewey-Burdock
and explain where those épills might occur, how those
spills would enter Beaver Creek and Pass__Creek.
There’'s no analysis of the distance between Beacher'’s
containment ponds or impoundments at Dewey-Burdock and
Beaver and Pass Creek.

JUDGE BARNETT; I guess what kind of

specific information would you be looking for, then?
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MR. CLARK: At least some.reference to the
matérial in the application, such‘as the maps that
were provided and the figures that were provided in
the application addressing the Dewéy—Bufdock site.
JUDGE BARNETT: boi yvou think that’'s
getting pretty close to the merits?

..Mﬁl'CLARK:. Your honér;‘Wé’ré noE“éskind
for proof that coqtamination would enter. We’'re just
asking for a plapsible pathway by which it may enter.
So the staff’s position is - that under Commission

precedent, the petitioner does have to at least allege

how it might get there, not prove that it would get

there.

JUDGE BARNETT: Thank yoﬁ.

MR. ELLISON: Can I add something that may
be of help to the panel? If you look at -- I'm just

kind of drawing the first one that came to me. If you

look at Powertech'’s application, figure 17.2, this is

about --

JUDGE BARNETT: I don‘'t have a printed
copy .

MR. ELLISON: It’s at figure 17.2. It’s
on page -- |

CHAIR FROEHLICH: Could you give me just

a moment?
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MR. ELLISON: Sure.
CHAIR FROEHLICH: Let me --
MR. ELLISON: I‘'m sorry.
CHAIR FROEHLICH: That’s all right.

MR. ELLISON: I apologize. It’'s from

‘their April 2009 submission. It’s on page 17.10.

 CHAIR FROEHLICH: You're going to the = |

Powértech~application?
MR. ELLISON: Yes, going to Ehe Powertech
application, figure 17.2. And it’s not so much for --
this is about baseline water quality quarterly sampled
wells.
CHATIR FROEHLICH: 17.2 of the? .

MR. ELLISON: Of the April 2009

~submission, the underground injection control permit

application. And If wanted to direct the Judges’
attention to this map diagram not for the quarterly
sampled wells, but what it shows very clearly is it
shows Beaver Creek and Pass Creek.

And, if I may appfoach, their diagram up
here, the Cheyenne River -- let’'s see. Here's Beaver
Creek. And Beaver Creek goes through the site. Pass
Creek goes through the other site. They join below
the site very shortly thereafter at the Cheyenne River

and before they hit anything flow through the wild
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horse sanctuary. And that is .where the containment
was passed.

So_IIWanted to show that diagram because
it makes it realiy clear that these are major drainage
areas where they want to mine into the Cheyenne Rivef,
major drainage areas. |

' JUDGE BARNETT: So, Nké'sEaff;again,'aréf
surface spilis plausible?

MR. CLARK:>\Your Honor, to decide whether
they’'re plausible, we would expect ﬁhe petitioner to
at least address the features that Powertech has
proposed to control such spills. Again, that
information is in the application.

JUDGE, BARNETT: So was that a "Yes" or a
"No"?

MR. CLARK: It depends on what the
petitioner sets forth. We would at least -- I don‘t
want to make the case for anyone,:but at least there
should be an allegation that there may be a spill.

JUDGE BARNETT: Well, I think there is.

MR.'CLARK: With reference to specific
features at the site, an allegation that there would
be a spill in this location and‘éhat material may be
released from that particular, say, ponds or

containment.
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JUDGE BARNETT: To me, a surface-impacting
spill is -- I don't know how much more specific they
need to get. A surface—impactihg spili, water flows
downhill, how much‘more specifie do they need to get?

MR. CLARK: Well, wé would ask that they
describe the pathway where the spiil is, what
direction the water is going to go in after it's
sbilled, where that would leave the water, how much
water would be left by the time it got to either
Beaver Creek or Pass Creek, which I know I don’'t
dispute they are major drainages, but my understanding
is they’re intermittent dry streams, that a good part
of the year, they're completely dry. And they would
not transmit water to the Cheyenne River.

But, .again, we wbﬁld Iook for information,
an explanation of how in practice the spill might
bring contamination to the Cheyenne River.

MR. THOMPSON: May I say that it seems to
me when you’'re looking at plausibility, you have to
look at the whole picture.- And we’'re alleging there’s
a potential for spill or leak. Okay. Fine. How is
that going to get into the creek? And once it gets
into the creek, how far is it before it gets to the
Cheyenne Ri?er and what other creeks and things

intersect?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86

Presumably the only way it is going to get
into intermittent streams is in the event of some sort
of'significant, probably a flood of some sort. I
guess then you. %POk at the whole string of
plausibility; Is it plau;ible that by the time it
gets go the horse sanctuary, tﬁat there will be
cbhgéﬁiﬁéntéliﬁ some level that would hurt the horses
and the wildlife? ' -

.JUDGE BARNETT: | Does he have to do
modeling?

MR. THOMPSON: No, no; I don’'t think you
have to do modeling. Yoﬁ have to say what you think
is going to be up there and that those things are
likely to move in the event that the containment
doesn’t take care of it and théy’re going to get in
the river.

CHAIR FROEHLICH: Mr. Thompson, isn’'t it
correct that the mining operation is putting in place
certain precautions to control potential spill?

MR. THOMPSON: Correct.

CHAIR FROEHLICH: And because: you’'re
putting in place these precautions or whatever, it
shows that a potential spill is at least plausible?

MR. THOMPSON: Sure. Again, we look at

license conditions. And there are all sorts of early

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

87
warning alarms and so forth and so on. So there can
be a spill, but the question is, the spill itself
isn’t going to get into the creek. There;s going to
Q?ve to be some means to wash it inéo the creek.

MR. FRANKEL: Your Honor?

CHAIé FROEHLiCH: Yes?

MR. FRANKEL: Is it appropriate? Could I
respond to Judge que’s? - He had that specific
question about the 500 gallons per minute --

JUDGE COLE: Sure.

MR. FRANKEL: -- And in thé section that
I cited in response to your question, TR 2.7.2.20 and
2.7.2.2.21. It turns out it’s on page 2-182 of the
technical report, and I quote, "In the case of land
application disposél of water during restoration, 500
gallons per minute of makeup water will be required
from the Madison Aquifer.*"

JUDGE COLE: In the case -of iand
application.

MR. FRANKEL: “"In the case of land
application disposal of water during reétoration,"
which they’'re applying for permission to do, "500
gallons per minuté of makeup water will be required
from the Madison Aquifer." The entire paragraph

reads, "Depending on the exact aquifer restoration
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process, Powertech may need to produce up to SOO
gallons per minute from theﬁMadison Aquifer." So
that’s where we gbt that number.

JUDGE COLE: But 500 gallons per minute is
a rate of flow. And for how long will it be operating

for a total volume?

MR. FRANKEL: Well, it doesn’t say, Your

Honor. -

JﬁDGE>COLE: It doesn’t say that. -

MR. FRANKEL: Yes. But I just wanted to
reply specifically to that.

JUDGE COLE: Thank you.

MR; THOMPSON : But may I make the point
that earlier -- this is Tommy Thompson for Powertech
-- earlier they were talking about the bleed during
dperations. This is notvthe bleed during operations.
This is potential use for restoration. They’re not
going to be dréwing down ‘thé Madison during
operations.

JUDGE COLE: I understand.

MR. THOMPSON: Aﬁd, by the way, I might
ought to add one point here, Your Honor. The South
Dakota Water Rights Bdard has to give Powertech the

authority to utilize water rights in the Madison. And

if they’'re going to cause an impact, they can’'t get
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those. So if they get the water rights from the South
Dakota Water Rights Board, it will be based on a
demonstration that it will not draw down weils of
people nearby, much less people 20 or 30 miles away.

MR. FRANKEL: But I don’‘t believe we’'re

required to rely on that for purposes of this

proceeding. I also note that, in addition to the |

bleed, the application asks for the license to cover
their proposed . form @ of restoration. So it’s
appropriate for the petitioners to mention that as a
form of harm.

MR. ELLISON: And I'm sorry if I just make
-- counsel for Powertech just broughf up the Water
Management Board. I think it’s incumbent upon the
Judges to know that a month and a half ago the DENR
rejected Powertech’s latest application. And they did
so because they said it lacks sufficient detail to
address fundamental questions related to whether
Powertech can conduct the project in a controlled
manner to protect groundwater resourceé.

So yes. And, if I may and in that regard,
we did not put it in our pleadings. ‘A copy has‘been
sent to Powertech as by the normal process. A copy -
has been sent to the Nuclear Regulatory Commission

staff of this April 19th, 2010 decision of the DENR on
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just this basic point about their operations.
I would'like to request leave of you all .

to permit us to supplement our record with this April

~19th, 2010 decision from the DENR. As I said, the

staff have it. Powertech has it. Only the Judges

don’t have it. We just got it a couple of weeks ago.

CHAIR FROEHLICH: We won't be accepting |

any additional pleadings chef than what has al:éady
been received. The decision will be based solely on
the pleadings received thﬁs far and the application
and the petitions that are in thevrecord.

MR. PARSONS: If I may, Your Honor? That
document was attached to_the Oglala Sioux Tribe’s
réply.

CHAIR FROEHLICH: Then'iﬁ’s in the record.

MR. FRANKEL: Thank you.

MR. PUGSLEY: Your Honor, based on Mr.
Parsons’ comment, I believe it is.important'to note
and'first ask the question, are you referring to the
letter that came from DENR regarding the UIC permit
application? Is that the letter?

MR. PARSONS: Yes.

MR. PUGSLEY: Okay. The first thing to
note here is that EPA retains jurisdiction for issuing

UIC permits in the State of South Dakota because South
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Dakota does not have primacy under the Safé Drinking
Water Act.

| The second thing I would like to note is

if I remember the letter correctly, it stated that the

application was deemed to not be complete. And that

is really from my best knowledge. It is basically the

"fﬁﬁcéionalrédﬁivéiéﬂg-Bf NRd issﬁihémgmfédﬁééglfof

additionél information in its license review process.

So my obinion is I believe calling that a
rejection = of the applicatian would; be o a
mischaracterization.

CHAIR FROEHLICH: Thank you.

I think at this point we will take a
15-minute recess. AWhen we resume, I think we will
pick up with the declaration and the standing
arguments concerning Dr. Jarding. So we will stand in
recess fér 15 minu;es.

{(Whereupon, the foregoing matter went off
the record at 11:01 a.m. and went back on the record
at 11:18 a.m.)

CHATR FROEHLICH: Anyﬁhing to follow up on
our session before the break?

MR. PUGSLEY: Yes, sir.

CHAIR FROEHLICH: Yes?

MR. PUGSLEY: Your Honor, I have an answer
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to your gquestion regarding this map vis-a-vis figure
2.2-4. It’s not aﬁ appropriate representation of this
map. However, as pért of the license process, we were

asked by the staff to provide site footprint maps.'

And those are in our supplement at the following

locations.

CHAIR FROEHLICH: Okay.
MR. PUGSLEY: TIf you look at exhibits
3.l—l.through 4, those are all maps that show wellsg,
1ocation‘0f other wells, proposgd facilities and well
fields for each of the two liquid waste management
options oflland application or deep disposal as well
as future minings.

JUDGE BARNETT: Okay. Give me the exhibit
numbers again.

- MR. PUGSLEY: Yes, sir. 3.1-1 through 4.

And those are all in the August 2009 supplement.

JUDGE BARNETT: Thank.you.

MR.vPUGSLEY: You're welcome, sir.

MR. CLARK: Your Honor, if I could make
one point --

CHAIR FROEHLICH: Yes.

MR. CLARK; -= before we move? It relates
to the standiﬂg claims of the first three petitioners.

In their petitions, in their affidavits, they did not
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or at least the staff did not understand Mr.
Henckenlaible, Mr. Frankel, or Ms. Henderson to be
raising a claim based on groundwater drawdown. We
understood their claim to_bi_based on groundwater
contamination.

V I know we have been discussing grounawater
drawdowns. And in the statute, that was not presented
in the affidavits accompanying the petition.

CHAIR FROEHLICH: We’'ll go through the
pleadings and look to make sure that the arguments
made here correspond with the arguments in the
pleadings. K
MR. CLARK: Thank you.

CHAIR FROEHLICH: All rightv. Let’'s turn
now to --

MR. BALLANCO: Your Honor, excuse me. We
got kind of off on a tangent speaking about Dayton
Hyde. And I just wanted to make sure I understood
that his concern as far as the surface contamination
and, as he said in his affidavit, where present mining
operations that he could look at, every dne that we
experienced, have a history of spills and accidents,
not always catastrophic but always, in fact, every one
that we looked at has some release. He being

downstream makes that release relevant.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

94

I just wanﬁ to remind the Bgard of what

this panel said in the Crow Butte céSe, where such
matters as the geological makeup of the area, the
direction o? flow, and the time required for water to

flow a certain distance go to the merits of the case.

And so the same would be said of the Inyan

'Kara, where it’s headed in that easterly direction on

its way to Cascade Springs, as the USGS-report‘states,
so just a little summary back on that.

Thanks, Your Honors.

CHAIR FROEHLICH: .Thank you.

JUDGE COLE: But isn’t his concern more
with spills, rather than groundwater flow?

MR. BALLANCO: He has both concerns. He
has the groundwater contamination and the surface
spill consideration. And he did bring that up in his
affidavit.

JUDGE COLE: All right, sir. Thank you.

MR. ELLISON: Just so I could throw in
something, too, -- {

CHAIR FROEHLICH: Yes?

MR. ELLISON: -- as well, if I might?
Water usage, the CPP, which Powertech defines in its
Feb:uary 2009 application as essential processing

plant because we had some discussion about how there’'s
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no milling license going on but there’s going to be a

processing plant, they would reqguire 65 éallons per

minute, which is 93,600 gallons per day and 34,000,164
gallons per vyear.

And the reclamation process, according to

Powertech at its table 4.6-1 and 4.6-2, for their

restoration process with reverse osmosis, they would

use as much for the Madison formation as 917 million
gallons. And for net water usage in 4.6-2 table --

JUDGE COLE: Excuse me a minute, sir?

MR. ELLISON: Yes,lsir.

JUDGE COLE: The 917 million gallons, how
was that calculated?

- MR. ELLISON: It was calcuiated -

JUDGE COLE: Because during reclamation,
they use water to pass through the system. -And then
they have so many passes of that. But thag’s not
continuous. You don’t multiply that by the number of
hours in --

MR. ELLISON: ~“I'm going simply by the
figure that is quoted in table 4.6-1, Powertech’s
application, fof Madison total usage. In millions of
gallons, to says 917.

JUDGE COLE: Over what time period?

MR. ELLISON: Cumulative in the
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restoration process. And that is‘ with reverse
osmosis. Without reverse osmosis, the figure is
2,423,000,000 gallons; So it depends on the process
they use. We’re still not talking about a small
amount of water. And this is over a ten-year period.

CHAIR FROEHLICH: Thank you.
' /

MR. THOMPSON: May I make one more point? |

If we look at Mr. Hyde’s affidavit, he says he has
five wells, but he doesn’t say they>re in the Inyan
Kara. He just says the Inyan Kara comes someWhere
under his property.

CHAIR FROEHLICH: Thank you.

I would like to move now to just the
standing arguménts for Dr. Jarding. And I have a
little bit of confusion as to the way this was pled.
Is Dr. Jarding seeking to intervene in an individual
capacity or as the Execgtive Director of the Clean
Water Alliance?

MR. ELLISON: It’s both, Your Honor.

CHAIR FROEHLiCH: Both. Oka?. And then
as to her -- I guess as to the Clean Water Alliance,
is that the entity that has the physical address on
Harder Drive?

MR. ELLISON: = P.O. Box 591, Rapid City.

CHAIR FROEHLICH: P.O. box is going to be
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the address for the Clean Water?

MR. ELLISON: Alliance.

CHAIR FROEHLICH: Alliance. Okay. And
then the Harder Drive address _woﬁld be in Dr.
Jarding’s individual capacity?r

MR. ELLISON: Yes.
~ CHAIR FROEHLICH: Okay. Thank you.
~ And, as I understand the pleadings, Dr?
Jarding i; from Répid City and uses Rapid City tap
water. Am I correct?

MR. ELLISON: Yes.

CHATIR FROEHLICH: .The petition states that
the Rapid City water comes from the Madison Aquifer --
I saw 1t on page 26 of the petition -- and that the
geology and hydrology summary that was attached to
this declaration indicates the water in the aquifef
flows in an easterly direction. It’'s at page 4,
figures 2 and 5.

In that directional flowvin relation only
to the Minnelusa Aquifer or is it part of the
contention that this appliés.to the directional flow
in the Madison and the Inyan Kara as well as the
Minnelusa?

MR. ELLISON: Yes. They want the flow

eastward from that point in the Black Hills.
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CHAIR FROEHLICH; Okay. And as to each of

these individual aquifers or flows, 1is that all

contained in the studies I guess that are referenced
in the declaration that refers to each one of those?
MR. ELLISON: They are.

CHAIR FROEHLICH: Okay.

'MR. ELLISON: They were accompanying her
geological summary withbits ciﬁations to the various
studies. I would also note that the studies showed
the interconnection between the Minnelusa and the
Madison formation as well as in some places all three
through different pérts of thé hills.

CHAIR FROEHLICH: Okay. I guess for that
interéonnection and for that statement to be accurate,
you have tovlook at the Inyan Kara as a whole, the
Madison as a whole, and the Minnelusa as a whole.
That doesn't assume any isolated segments within or
parts that don’t interconnect. To make that statement
true, it would have to be --

MR. ELLISON: Right.

CHAIR FROEHLICH: -- .looking at the

entirety --

MR. ELLISON: Yes.
CHAIR FROEHLICH: -- of an aquifer?

MR. ELLISON: Yes.
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CHAIR FROEHLICH: Okay.
MR. ELLISON: I mean,v one of the
difficulties that exists throughout this whole region
ié the state of the voids in the studies. It was like

the fracturing north of the mine site, south of the

mine site, but there is not supposed to, be any in the

mine site. But yes, you are looking at --

CHAIR FROEHLICH: Okay. Did you have
anything further, counsel?

MR. FRANKEL; No.

CHAIR FROEHLICH: All right. If I could
move‘on now, then, to the Clean Water Alliance, I
guess, as an entity, Does the Clean Water Alliance
seek representational or organizational standing in
this case?

MR. ELLISON: Well, I would submit it
seeks both.

CHAIR FROEHLICH: Both?

MR. ELLISON: And the affidavits of Ms.

Henderson and Mr. Hyde also authorize the Clean Water

Alliance to be representing them in this particular
matter. We would submit that assuming that they are
granted standing, that, therefore, there would be
representational standing.

And also as an organization, we feel that
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the actions of this Board could be a furtherance of

"what the purposes of the Clean Water Alliance are. To

grant a permit would be contrary to the purposes. So
we would like to get organiiational standing as well
since our mission statement is to educate people about

things that would potentially endanger water supplies

CHAIR FROEHLICH:  Okay.- So, then, we’ll
haye to look, then, to members Jarding, Henderson, and
Hyde. How close is the<nearest member of ény of those
three individuals of the CWA to the proposed project?

MR. ELLISON: Ten to 12 miles.

CHAIR FRCEHLICH: Ten to 12 miles.

MR. ELLISON: Ms. Henderson.

CHAIR FROEHLICH: And you said that would
be Ms. Henderson?

MR. ELLISON: That's correct. Yes, sir.

CHAIR FROEHLICH: Okay. And what is the
institutional injury that CWA alleges here if the NRC
grants the permit?‘

MR. ELLISON: It would be the failure of
the organization to help protect the groundwater and
surface water resources of the Black Hills.

CHAIR FROEHLICH: And how would it be

adversely'affected should the permit be granted?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

MR. ELLISON: If it’'s granted, then the

mission statement will have failed. The purpose of

the whole organization will havé failed because it

Qill not have pgoteqped. ground and surface water
resources.

CHAIR FROEHLICH: Is the sole purpose of

‘the alliance to oppose this individual project?

MR. ELLISON: The purpose of the alliance.
is for us to try and educate ourselves about any
potential sources of contamination or degradation of
water quality as well as quantity that would be in our
water supplies that we use for all purposes within the
Black Hills.

It’s not just this project. It’s not an
anti-uranium project. It’s a pro-water resource
group.

CHAIR FROEHLICH: Okay. Then I need some

MR. ELLISON: It was founded as a result

of this project, but that would be to further answer
the question.

CHAIR FROEHLICH: Okay. And where in the
pleadings is the discrete institutional injury that

you described stated?

MR. ELLISON: Well, what we state i1s our,
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I believe, is that I believe that Ms. Jarding in her
affidavits states 1in paragraph 3, "The Cleén Water
Alliance is a local citizens’ organization founded to
edgpate ourselves and our community and'to protect our

air, water, soil resources from potential negative

impacts of in situ leach mining in and around the

Black Hills." And so, therefore, our impact would be |

-- the impact on us would be -great i1f the permit was
to go forward.

CHATR FROEHLICH: Aﬁd is that the specific
and plausible means as to how the organization would
be ﬁarmed, what you just read?

MR. ELLISON: Well, implicit within that
is that people who share the same éoncerns within the
Black Hills who drink the water or use the water for
professional business or for domestic purposes would
be harmed by the granting of this as the first of many
permits, same as the people in the Southern Hills in
Fall river County would be harmed because their waters
would be impacted more immediately.

CHAIR FROEHLICH: Is there anything else
in the pleadings that would point to the sgspecific and
plausible means that I should be aware of?

MR. ELLISON: I believe that’s it. Thank

you.
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CHAIR FROEHLICH: Okay. -Thank you. Let’s
then move to the other group or entity. That is the
ARM group, Aligning fqr Responsible Mining. If I'm
correct, their standing would be based on members
Henckenlaible, Frankel, or Ebert. Is that correct?

MR.‘FRANKEL: Yes, the three members who
are also petitioners.

- CHAIR FROEHPICH: Does the ARM seek
representational or organizational standing in the
case?

MR.- FRANKEL: Representational, Your
Honor.

CHAIR FROEHLICH: Okay. And how close
does the‘nearest member of ARM of any 6f those three
members live to(the closerproject?

MR. FRANKEL: Mr. Ebert in Hot Springs.

CHAIR FROEHLICH: How far away was Hot
Springs? Please refresh my recollection.

MR. FRANKEL: I thought. we had said 30
miles, was it, Hot Springs to --

JUDGE COLE: According to the standard
response, it’s 40.

MR. FRANKEL: Forty? That'’'s fine with us.

CHATIR FROEHLICH: What is the

institutional injury that ARM alleges if the NRC
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grants this permit?
MR. FRANKEL: With reépect, Yoﬁr Honor,
does that not. go to drganizational standing?
QHAIR FROEHLICH: Thank QOQ.

MR. FRANKEL: I'm informed that Hot

Springs is 28 miles as the crow flies. So I guess we

MR. CLARK: Could I mention now it comes
back to me how we calculated our distances? We took
Edgemont, added 13 'miles because that 1is the
infofmation'in the application that the Dewey—Burdock
site is 13 miles along Dewey Road. Then we calculated
ﬁhe distance frbm Edgemdnt to each ‘individual
petitioner. So we added }3 to whatever the distance
from Edgemont was for the petitiongrs who lived on the
other side of Edgemont.

CHAIR FROEHLICH: Okay. Could we relaté
the decision in the Hydro Resources case to the
standing of the consolidated petitioners? I wonder if
counsel wouid be able to address that cése vis-a-vis
the position of the parties that you represent?

MR. FRANKEL: Yes, Your ﬁonor.

CHAIR FROEHLICH: Thank vyou.

MR. FRANKEL: In HRI, the Judges discussed

different angles of standing. They discussed standard
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proximity, proximity plus.
CHAIR FROEHLICH: Right.
MR. FRANKEL: What they focused on was
this notion that if vyou live adjacent,_that's the
technical phrase, adjacent to the proposed mining area

and you have standing. and in that case, the word

"adjacent" was found, despite many miles of distance

where the water was independent, a person 100 mileé
away could be adjacent from the perspective of their
water usage if the water from the mine site connects
with the water that they-uge. And that was the focus
on the part of HRI that We feel as well as in --

CHAIR FROEHLICH: I wondér if the staff or
applicant would care to éddressAthe HRI decision?

MR. THOMPSON: I'll be happy to, Your
Honor.

CHAIR FROEHLICH: Okay.

MR. THOMPSON: The facts in the HRI
decision are considerably different than what we’'re
dealing with here. One of the individuals who was
involved in the organization that got standing lived
100 vards across the road from the HRI section 8 site.
That individual and others were using section 17,
which i1s right next to section 8, for agricultural

purposes, feeding livestock.
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Also, the Crownpoint portion of that
project was right in, literally in, the sea of
Crownpoint. The unit 1 section of that case involved
selected individual Native Americans. And it was like
right under their property.

And I believe the term wasn’'t "adjacent."
I {:h'i‘nk”i_‘é was are you in a reasonably contiguous to
- is a user of water for persohal or agricultural
purposes reasonably contiguous?

And also in the Crow Butte case, it Seems
to me it declared that reasonably contiguous is
something that is going to have to be figured on a
case-by-case basis.

I think that it doesn’t just end with just .

how far you are away. It also has to consider if

- there is a plausible pathway.

Now, 1if you were 100 yards or 2 miles or
a mile up gradient. of the site and your elevation was
2,000 feet above the site, the water is not going to
get there. It is not going to get there.

In fact, there was an allégation at one
point in the HRI case where the water was going to
travel nine miles up gradient and across a river.

‘So I do think that "reasonably contiguous"

is a relative term, has to be looked at on a
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site-specific basis. And if somebody is 30 or 40

miles away, then vyou do have to consider the

plausibility of the pathway.

MR. FRANKEL: Your Honor, I have the HRI
case in front of me. I would like to quote from that

case, "PeFitioners who demonstrate that they rely on

water supplies adjacent to the in situ iéécﬁAﬁihing

project have é right to a.hearing."

CHAIR FROEHLICH: Okay. And in HRI when
they talked about "adjacent," they were speaking with
those people who lived 100 miles away or the people

who were --

MR. FRANKEL: It doesn’t matter, Your
Honor.

CHAIR FROEHLICH: -- at the border of the
project?

MR. FRANKEL:. It says, "The water supplies
.are adjacent." They rely on water supplies that are

adjacent.‘ And there I believe.was one petitioner --
now, it wasn‘t my case. So I don’t know all of the
petitioners and where they were, but there was at
least a petitioner several miles away. And that case
was cited in support in the Crow Butte case to provide
standing for pefitioners some 60 miles away.

CHAIR FROEHLICH: Staff, do you care to be
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~heard on your read of HRI and how it  affects the

standing contentions in this case?
MR. CLARK: Your Honor, my understanding

is that the wells in HRI wéré approximately a half

mile from the petitioners’ water sources, which is

with that information, you can understand why the

Board phrased the decision the way it did.

Staff would also emphasize that the

reasonably contiguous test does not override the

plausible pathway'test.‘ In fact, in Crow Butte, even
though ;he Commission affirmed, in both decisions the
Commission affirmed, the reasonably contiguous test,
it was as a way of informing ﬁhe plausible pathway
test.

So where there 1s no suprrt and
Commission precédent for, if a petitioner cannot
demonstrate plausible pathway, there is no Commission
decision saying that, you can instead show the source
from which you draw water as reasonably contiguous.
So they have to be looked at. together. And so the
staff wéuld emphasize that petitioners do, in fact,
need‘to show a plausible pathway.

CHAIR FROEHLICH: Any of the other
petitioners’ <counsel care to jbe heard on the

applicability of HRI to the standing decision?
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MR. ELLISON: I would jgst,like to add
that --
CHAIR vFROEHLICH: Okay .
MR. ELLISON: -- the Crow Butte case is
important because we were confronted with this same

question. Previous to Crow Butte, it seemed as though

mtﬁé_dhiy-reéoénifiaﬂmdf”éééﬁdiﬁé-Qasmiééli§ cldéé Eé-

the mine site. And what we argued there and
successfully was the plausible connection.

It .doesn’t matter, then, how far
downstream or downflow you are because we are also
urging that we not look at just what is going to
happen tomorrow, but we’‘re looking on the potential
impacts of future generations.

And according to Hannan LaGarry, some of
the flows from the mine site could reach the north,
part of the Pine Ridge Reservation, southeast in South
Dakota in five years.

And we're  talking about connections.
We’re talking about a relatively‘short period of time.
That’s in Hannan LaGarry’'s affidavit.

' CHATR FROEHLICH: Right.
MR. ELLISON: We do have to take into

consideration flow rates. What we really have to take

into consideration is this toxic mass that we created
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if this is allowed to go forward as it goes downflow.
And I think Powertech will have to admit that once
they shut the pumps off, you’'re going to --\ that is
the circumstances it will flow, that anyone who is
downflow of that could be potentially impacted.

And we are urging the three of you to

please allow for an expansive concept of standing |

because i1if Ms. Henderson’s descendants want to still
work her land, it should not matter if it takes them
until they-are of adult age befdre her land water is
contaminated. If it can happenlfrom this project
because of this plausible connectign, she should be
able to get standing, same thing, no matter how far.

So that is all I wanted to add. We
expanded HRI and the Crow Butte cases. We would ask
for similar applications;

MR. PUGSLEY: Your Honor, if I may, first,
in response to that Powertech would have to admit that
when we stop operations, that there is a toxic mass
there? We would certainly deny that because.this is
again another reason why my co-counsel mentioned
earlier that vyou cannot assess these things in a
manner that you think is uncontrolled because there is
a restoration requirement by regulation. It is not

policy. It is not guidance. It is regulation under
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the Atomic Energy Act.

The second thing I would like to say is to
read Judge Block's words 1iterally about adjacent to
water supplies and to assuﬁe that the supplies he
referred to were these massive regional aquifers would
then implicate that a person because -- the Madison
Aquifer is a very large regional aquifer. &nd it
stretches unless I'm wrong from Canada down through
even ﬁo Colorado. So that would mean by petitioners’
view of the case that a person who drew water from the
Madison in Coloradp woula satisfy the test for
standing.

And I just don’t think that’s what HRI
stated Dbecause while the language quoted by
petitione;s does state that they would have a right to
a hearing in that case, it was further clarified by
the statement a couple of sentences down that states
"I have determined that for the purpose of determining
standing, anyone who uses a subétantial quantity of
water, personally or for livestock, from a source that
is reasonably contiguous to either the injection or
processing sites has suffered an injury, in fact.®

And vyou put the wora "reasonably"

contiguous because it has to be a reasoned inquiry as

to whether there is a plausible pathway to create
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harm. .And that .is part of the reason we agree with

,thé'staff'oﬁ.their»intérpretatioh‘of-Crow Butte.

MR. FRANKEL: and counsel for the

petitioners would note thatvin determining if it's
reasonably contiguous and these other issues, again,

" for purposeé of standing,'you‘have,to‘ldok at the

issue in the light most favorable to us. To go to the.

merits and say, "How contiguous? What is reasonable?"

is not an appropriate determination just at this

phase.

CHAIR FROEHLICH: Counsel Ballanco or

Parsons, do you care to be heard on interpretation of
HRI as it relates to standing questions?

MR. BALLANCO: Yes, Your Honor.  Thank

you. Just one comment on’that classic example of the

Madison Aqﬁiferh for example. .

I think when you’re talkihg about in situ

‘leach mining uranium that we know creates both . toxic

byproducts and toxic prddﬁcts that iinger and are

persistent in the ‘environment, I think we’‘re far.

better off taking a more expansive view of standing
and saying that somebody who draws Water 200 miles

away 1f that’s how far the aquifer really goes: ought

to have standing if it is possible in a generation .

that that water will be impacted by this project than
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to say, "Oh, vyou know, you’re'20 miles away, not
réally reasonable;" I think you get down to making a
decision that tends to be splitting values that way.
We’'re better being an expansive View of what standing
is by that contiguous description.

CHAIR FROEHLICH: Mr. Parsons?

MR. PARSONS:  Thank you.
briefly on the point about -- and this was raised in
our opening brief -- that the regulations require

restoration.

That is true, obviously, but what is also
true 1is the traék record of every 1in situ leach
uranium mine to date has héd restoration standards
that have been relaxed from the baseline.

And so it’s not a question of restoring
the aquifer back to its original condition so that
there is no harming aquifer. It’s a question of how
much harm will occur and how much pollution,
additional pollution, will be added to the aquifer.

So I think there has to be based on the
track record an assumption that there will be
increased contaminants in the aquifer. So. I think
that's relevant to the determination.

MR. FRANKEL: A point of clarification,

Your Honor. Figure 4 of the Jarding summary shows the
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Madison Aquifer entirely within the States of Wyoming

"and South Dakota. So at least this indicates that

it’s not as large as was indicated by counsel for the
company .
MR. PUGSLEY: I‘m sorry, Your Honor. I'm

not going to get into Mr. Parsons’ statements here

~ because we could be here for a long time, but I would

respectfully disagree with that and refer the Board to
the Commission’s directive to NRC staff to provide a
report to them regarding potential or past ;mpacts on
adjacent, non-exempt sources of drinking'Water and the
staff’'s report and surface water sources. Andlthe
report stated, "There have been‘none."

That is the goal of restoration, to
prevent migration of recovery solutions out of the
exempted portion of the aquifer to nearby adjacént
non-exempt undergrouﬁd sources of drinking water.

MR. THOMPSON: And, by the way, let me
just say that the groundwater corrective action
spandard ,implying that there is some sort of
relationship between the licensee and the NRC is
simply wrong. The standard is EPA’s groundwater
correctivé action standard for hazardous waste site
groundwater correctiye action. It is, "Baseline or

background or an MCO, whichever is higher, or an
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alternate concentration.limit." That is the standard
that is used.

MR. ELLISON: It’'s interesting,-though,

that South Dakota just changed its water F@nagement

laws, regulations in the last two years that would

have prohibited this kind of mining because it used to

require the company to prove that it could restore

water to baseline levels before it could get a mining
permit.

The company,‘the industry put pressure on
the South Dakota Water Management Board and Mining
Board and changed it so that now the company sets the
standards with the board‘approval.

So; really, when we're talking about
contamination, we are -- the NRC has acknowledged time
and time again étudies, USGS. This process
contaminates water.

CHAIR FROEHLICH: All right. I think this
is a convenient point. I see we are approaching the
nnoon hour. I woﬁld propose that we take a luncheon
break.

JUDGE BARNETT: Can I follow up befofe we
go-?

CHAIR FROEHLICH: Yes. Excuse me.

JUDGE BARNETT: In this instance -- and
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I’li throw this Qut to anybne who can answer this
qugstion factually; In Inyan'Kara‘05ly; what is the
nearest private or municipal well to the PAA outside

the PAA?

. )
CHAIR FROEHLICH: Maybe I could suggest

" that counsel take that question under advisement over

the noon hour and that when we reconvene at 1:00 p.m.

JUDGE BARNETT: Okay. It's a two—partl
questioﬁ.

CHAIR FROEHLICH: Okay.

JUDGE BARNETT: One is, what is the
nearest p;ivate andAmunicipal well? And, two, what is
the nearest private and municipal represented by the
petitioners?

CHAIR FROEHLICH: Okay. That being said,
I wish everyone a good lunch. .We will resume at 1:00
o‘clock with the answers to.Judge Barnett's Questions;
And then what I would intend to do is move through the
individual contentions. And we’ll begin with the
tribe. OQOkay. We’ll stand in recess until 1:00 p.m.

{(Whereupon, a luncheon recess was taken at

11:50 a.m.)
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A-F-T-E-R-N-0-0-N S-E-S~S-I-O-N
(1{02 p.m.)
CHAIR FROEHLICH: All right. Before we

took our luncheon recess, Judge Barnett posed a

question to the parties. And I wonder if the parties
have had an opportunity to do the research, make their

MR. PUGSLEY: There-are -- with respect to
the question of wells within and about tﬁe PAA, there
are some wells within thé ‘permit boundary, the
proposed permit boundary, but outside of the aquifer

exemption boundary, the proposea aquifer. exemption

boundary. Actually, just for point of reference, if

you see the site boundary here, there is a well
here --

MR. THOMPSON: Right where it says the
word --

MR. PUGSLEY: Right where it say the word
"fall" right over here. And there is one here. A2aAnd
as you see the site boundary is here to the south, and
this is in the southern part.of the boundary. And
then, there is also another well out here to the west,
on the westernmost edge éf the proposed permit

boundary.

CHATR FROEHLICH: Okay. And is there a
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reference that shows the location of the welis you
havé just indicated --

MR. PUGSLEY: There is --

CHAIR FROEHLICH: -- in the filing? And
which diagram or slide would be the best to‘see those
wells you jﬁst pointed out?
differently, the reference I provided ‘earlier in
response to Judge Barnett’s request -- it 1is
Exhibit 3.1 dash -- I want to say 1.

CHAIR FROEHLICH: 3.1.1.

- MR. PUGSLEY: 3.1-1.
CHAIR FROEHLICH: Dash 1.
MR. PUGSLEY: 1In the 2009 -- August 2009
supplementf
CHAIR FROEHLICH: Okay.
ADMIN. JUDGE BARNETT: These are privaté
wells?

MR. PUGSLEY: Yes.

ADMIN. JUDGE BARNETT: So I'm not sure --
how would this work? They are private wells within
the PAA?

MR. PUGSLEY: Yes. It is not an uncommon
thing.  And as I made an emphasis earlier, that it’'s

outside the proposed aquifer exemption boundary,
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because by definition inside the aquifer exemption
boundary you cannot have -- it cannot now, nor ever in
the future, serve as a source of public drinking
water. But they can be used for other purposes such
as stock watering, irrigation, etcetera.

ADMIN. JUDGE BARNETT: So it can be within:

the PEA -- or.the PAA can encompass this becauéé  o

Powertech owns the mineral rights, is that the idea?

MR. PUGSLEY: And we have the surface.
rights leased from the ranchers as well.

ADMIN. JUDGE BARNETT: Okay. So would
those wells be reasonably contiguous?

GALLERY SPEAKER: To the proposed permit
boundary?

ADMIN. JUDGE BARNETT: Right. So --

GALLERY SPEAKER: 1f they’re within the
PAA, then I would say.yes.‘

ADMIN. JUDGE BARNETT: Okay. .

ADMIN. JUDGE COLE: Do you anW' what
aquifer they draw from?

ADMIN. JUDGE BARNETT: The Inyan Kara.

ADMIN. JUDGE COLE: Okay.

GALLERY SEEAKER: And then, also, to
answer another bart of your question, sir, the outside

of the PAA, we're looking at about a mile is the
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closest, 1s that correct? There are several within a

mile of the proposed permit boundary, or with

various --
MR. THOMPSON: And I believe the company
is committed to address either providing other water

if these wells can’t be used by whoever owns them, so

that’s something they have worked out with the

landowners.

ADMIN. JUDGE COLE: And that is
Section 5.1 also? |

MR. THOMPSON: Is that --

MR. PUGSLE&: I'm sorry, sir; Can you --

:ADMIN. JUDGE BARNETT: YQS. Inl
Section 5.1 that is identified as Wells Within the
Aquifer Exemption Boundary, indicated.that these wells
will be replaced with a -- it’'s in that section,vif'
I'm --

MR. PUGSLEY: Yes, sir. And that;_ is not
inconsistent with the premise in the HRI case of 1998
where the Crown Point -- as you remember, sir, the
Crown Point site had municiéal wells, and a license
condition was placed in the license saying, "Before
you even think about operating here, you have to move
the municipal wells and replace it, pay for it and

replace it with alternate source.”
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ADMIN. JUDGE COLE: So a similar clause as
here.

MR. PUGSLEY: Without quéstion.

ADMIN. JUDGE BARNETT: Wéll, thank vyou.
That’s what had been confusing to me about thé private
wells and the PAA in relation to the surface rights,

MR. PUGSLEY: Yes. ) It’s completely
understandable, Your Honor, because there are so many
different areas.

ADMIN. JUDGE BARNETT: Right.

MR. PUGSLEY: There is the PAA, there is
the aquifer exemption boundary, -there is the area of
review required under the Safe Drinking Water Act
regulation, so yes.

ADMIN. JUDGE BARNETT: Understood. And
then, I héd asked the qﬁestion from the Petitioners
also, what was 1in . their wélls from PAA that was
represented by someone froﬁ the Petitioners?

MR. ELLISON: I would say Susan Henderson
and I -- and I want to make a point of clarification
on the question. It said that -- question 7 says,
"Consolidated petition states that'Powertech will be
mining from Inyan Kara." One individual, Dayton Hyde,

claims he draws water from Inyan Kara. Susan
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Henderson draws water from the Lakota sandstone, which
is part of the Inyan Kara. So --

ADMIN. JUDGE BARNETT: Right.

MR. ELLISON: -- I just wanted to maki
sure that -- -~
ADMIN. JUDGE BARNETT: Okay. . Yes,
“EH&E;;M;:_mMMmemw_”ﬁ_*Mwmm~;. o
MR.iELLISON: '__ where we are at 6n that.

She is approxiﬁately 10, 12 miles --

ADMIN. JUDGE BARNETT: Okay.

MR. ELLISON: -- from the project.

MR. PUGSLEY: And we’'d like to -- if we
could, to answer your qgestion, sir. Go ahead.

MR. THOMPSON: Well,‘ we are -- as I
understand it, we are 13 mileé south of Edgemont.

MR. PUGSLEY: North.

MR..THOMPSON: North. We are 13 miles
north of Edgemont, and she is at least six miles south
of Edgeﬁont. So she has got to be 18 or 19 miles
away. The most contiguous portion of her property has
to be closer to 18 miles.

ADMIN. JUDGE BARNETT: Okay. But this is
-- this is Susan Henderson?

MR. THOMPSON: Yes.

MR. PUGSLEY: Right.
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ADMIN. JUDGE BARNETT: SQ I should be

able, from the maps, to figure -- look at that>myself
and figure Qut how far away she is.
MR. ELLISON: Yes, S%f'

ADMIN. JUDGE BARNETT: And I'm assuming

you’'re talking about -- you’re talking about not road

distéﬁce bﬁt”ésrthe“cfow Eiies.

MR. THOMPSON: As the crow flies, vyes,
sir. |

ADMI.N . JUDGE . BARNETT: Right. I think I
should be able.to figure that out myself, how far away
she is.

MR. THOMPSON: Yes.

. ADMIN. JUDGE BARNETT: Okay.

MR. ELLISON: And we have -- vyou know,
there is a Fall River County property map.

ADMIN. JUDGE BARNETT: ' Okay.

MR. ELLISON: It is not part of the

record, but it 1is broken into sections, which is by

miles. ’

ADMIN. JUDGE BARNETT: Okay.

MR. ELLISON: Square miles, so --

ADMIN. JUDGE BARNETT: Okay.

MR. ELLISON: -- it would be actually easy

to figure out.
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ADMIN. JUDGE BARNETT: Okay. Thank you.
i'ntsotry.4Waé'there anythingtéloser from
th%_tribe that you wanted to add?
| 'MR;rPARSONS; No.
MR. ELLISON: But T guess I would also

figure it’s worth a mention that the city of Edgemont

is closer.

ADMIN. JUDGE BARNETT: ' Okay. -The city of
Edgemont isbnot represented by the petition.

MR. ELLISON: No. But I thought hne of
the questions was, “Were\there anY'municipal or -- as
well as private wells?®

ADMIN. .JUDGEQ BARNETT: Right, right.

MR. ELLISON: I'm responding to that.

ADMIN. AJUDGE, BARNETT : Right; right.
Okay. . Thank you. . |

CHAIR f‘ROEHLICH: All right. What I‘d
like to do now is move on and address the individual
éontentionsAthat ha&e been filed by the Petitioners.

And as part of the rules under which the NRC and this

Board operate, the Petitioner must show 'standing as

well as at leastbone_admissible contention.

And what I‘d. like to do now is walk

through the individual contentions. The Board has

gquestions on most of them. And on the subject of
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contentions, in general, I would like to ask, first,
Public Commission staff, whére in the Commission’s
rules would we find the requirements for what must be
filed in application for an ISL proposal?

MR. CLARK: Ybur Honor, generally, those

requirements are in 10 CFR Part 40. They can also be

 found in other parts, however. As mentioned, Part 20

prescribes standards for radiation protection. An
applicant must meet certain criteria or demonstrate
that it will meet cértain criteria, in Part 20.

I also mentioned Appendix A in Part 40,
several criteria of which are relevant to reviewing an
ISR application.

In terms of the environmental report, an
applicant must‘submit both a safety report addressing
the criteria in the Commission’s safety regulations in
Part 20, Part 40, and Appendix A, and must also submit
an environmental report as required by 10 CFR
Part 5145. And Section 5145 governs the contents of
the environmental report.

CHATIR FROEHLICH: Now, a number of the
contentions are talking about the quantity of
information necessary that are outlined in the
sections of the CFR that you just cited for us. How

does an applicant or a petitioner know how much
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information is required to support their betiﬁion?
MR. CLARK: Your Honor, in some cases the
plain language of the regulations will provide that
iﬁformation. .But thé’staffvhas attempted, through_
guidance, through ité standard review plan for uranium

recovery facilities, the staff has attempted to

rprovide guidahcewon the information that we need to

cbnduct our review.

1 can provide that -- the standara review
plan is in fact a NUREG. I explained earlier‘that
NUREG 1is capiﬁal lefters, N-U-R-E-G. NUREG-1569, I
wanted to. be certain. And that also is available on
the NRC’'s website.

CHAIR FROEHLICH:. kaay. I think we’d like
to move at th%s point to Contention Number 1 from the
Sioux tribe. and there the contention, as stated
there, states, "Contention 1. Failure to meet
applicable legal requirements regarding protection of .
historical and cultural resources, and failure to
involve or consult with the Oglala Sioux tribe, as
required by federal law."

All right. As I read this, I’'d like to
compare Contention 1 that was filed by the tribe, with
what the Commission did in the Crow Butte case, the

one that was issued May 18, 2009, where it appeared,
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at least on a first reading, that that is an identical

contention. I believe in that case it was

environmental contention B, and the Commission held

that it was inadmissible, I believe, becauseé it was

" not ripe.

Would you please address the situation we

CLI-09-097

MR. PARSONS: Sure. Jeff Parsons for the

record, for the 0Oglala Sioux tribe. I do agree that
there are similarities, and certainly I think the Crow
Butte case is relevant. But the -- you.know,.as it
was fleshed out in the briefing, I think there are two
-- really two componeﬁts to Contention 1;

One aspect deals with a contention that
there is a lack of adequate description in ﬁhe
application of the cultural resources at the site, and
the second deals with the failure of the NRC staff or

the NRC to consult wunder the National Historic

Preservation Act. That second -- I‘'m sorry. Let me.

back up.

That first contention did not appear --
excuse me, that first component did not appear in the
Crow Butte case, so I think it’‘s distinguishable in

that respect. There is an argument in this case that
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the application materials do not provide the required
description of cultural and historic resources.

| With respect to the second c-omponent -
an.d I think that’s'more -- is closer .to the sit;,uation
in Crow Butte, but -- and in ‘t‘hat case it is; true the

NRC ruled that the contention was not ripe. And the

basis for that contention -- you know, the Crow Butte

decision from Ehe NRC did no‘t provide a wéal_th of
analysis on that.

Eut the gist of it was an argument from
the NRC staff that it will get to the NHPA, National
Historic Preservation Act, consultation down the road

when it conducts its National Environmental Policy Act

review. And in this case, we are arguing -- it is

different, it is distinguishab-ie. In this case, there
is a temporal argument.

Our argument in this case is that the
National Historic Preservation Act requires -
cons‘ultation from the federal agency, between the
federal agency and the tribe, tQ begin at the earliest
possible tixﬁe. And so whereas in the Crow Butte case
there was an {argument that:l you haven’t consulted, and
the response was, "It’s not ripe, because we havén’t
gotten to that point yet."

In this case, there is a similar argument
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-- we haven’'t consulted -- but the difference is we’re
saying that there is a current, ongoing violation of
federal law, because the National Historic
Preservation Act requires coﬁsultation at the very
beginning of the process, not after the detailed

technical review is done and after the NEPA process is

conducted. And so --

CHAIR FROEHLICH: Is there any case law or
guidance material that supports that proposition, that
proposition that it should be -- that it shdgid have
occurred now or should be at this stage of the
proceeding?

MR. PARSONS: Yes, there is. There 1is
language, and it was quoted in our -- and cited in our
brief, where it talké about ;he regulations issued by
the National Park Service through the Advisory Council
on Historic Preservation, at 36 CFﬁ Section 800.1(c),
talks about the agency officials "shall ensure that
Section 106 process 1is initiated early in the
undertakings planning." So that broad range of
alternatives may be considered during the planning
process for the undertaking.

In addition, the Advisory Council on
Historic Preservation, November 2008 guidance

document, references that same requirement -- early
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engagement, early as possible time, at four separate

places in their regulations, or in that guidance

document.

And so reading those together,- the
argument that we’re making is that the -- this

contention is ripe at this time, because the federal

law requires as soon as they receive an application,

as soén as they begin activity related to an
uﬁdertaking, as itvis defined in the National Historic
Preservation‘Act, that the agency must engage the
tribe and begin that .consultation process. And that
argument was not made in Crow Butte.

CHAIR FROEHLICH: Okay. So your argument
is that the -- is not with the Applicant so much as
with the staff. And it’s the staff’s violation, in
your opinion, of Section 106 of the NHPA that is the
baéis or the foundation of this contention?

MR. PARSONS: As I tried to explain at the
outset, I think there are two components to it. One
is the inadequate inférmation " contained in the
application itself, and the second portion is as you
describe, yes, that there is an ongoing violation of
the National Historic Preservation Act, because that
law requires consultation to‘begin at the earliest

possible time.
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And, again, that was an argument that was

not made in Crow Butte, so I don’t -- we would contend

that the ripeness determination made in Crow Butte is

not -- was not faced with that argument, was faced
with an argument that -- without that temporal

component .

agree with me that the NHPA does not speak to -a
consultation between the applicant and the tribe.

MR. .PARSONS: I don’t think the NHPA
speaks to that, cqrrect. I do think that the
regulations governing an applicant’s submittél does
speak to involving the tribe and including -- and
including the tribal authorities on the likely imﬁacts
to the cultural resources. So just to flesh that out.

CHAIR FROEHLICH: All right. So your
gquarrel is with the staff and with the agency’s
consultation with the tribe.

MR. PARSCONS: 1In addition to --

N

CHAIR FROEHLICH: In addition to the --

MR. PARSONS: Yes.

CHAIR FROEHLICH: -- to the other -- the
second, or the first in your --

" MR. PARSONS: Yes. Thank you.

CHAIR FROEHLICH: Okay. I’'d like to hear
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back now from the staff as to the concept of the
consultation, when ;it should také place, and any
support that would give us guidance as to wheﬁ it is
intend?d. -- when théA statutes or thé ‘regulat£ons

staff processing of the applicatibn it will take

MS. JEHLE: The statutes and regulations
anticipate that consultation will.take place when the
staff begins its environmental review, and will mature
wﬁen they issue the draft or supplemental
environmental impact statement. And that our
conteﬁtion is that the consultation obligation, which
we recognize appligs to the staff, has not become
ripe.

CHAIR FROEHLICH: This application was
filed in 2009. When do you anticipate it becoming
ripe? |

MS. JEHLE: We anticipate that the draft
or supplemental EIS will be issued about spring of
2010 -- I mean,VZOll.

CHAIR FROEHLICH: And the consultation
would take place before, during, or after the
preparation of the supplemental DEIS?

MS. JEHLE: All. All stages. The staff
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has alréady initiated iﬁs coﬁsultation process, and
they will continue to engage both ﬁribal entities and
the public.
| | MR. PARSONS: For the record? the tribe is
not aware of an effort to begin consultation in this

matter. We understand that the NRC has sent letters

 with respect to the Crow Butte, which happened just

late last year, but I'm not aware -- and maybe it
happened just very recently.

MS. JEHLE;A Letters have been sent in
February and March of this year, and a number of
telephone calls and é—mails have been sent throughout

the winter and the spring, both to the Oglala Sioux

officials, officers, as well as any other tribal

units, identities -- or tribes that have been given --

the names have been provided by the state Historic

Preservation Office as part of our investigations for
any groups tﬁat may have information on the historic
or religious significance of the project area.

ADMIN. JUDGE COLE: These were letters
requesting infdrmation?‘

MS. JEHLE: Letters requesting
information, letters requesting a contact with the
tribal entities, with individuals, and anyone who has

information to do -- to come forward, but that’s a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., N.W.
(202) 234-4433 - WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134
process that is just -- we consider initiating. It
isn’t the end of the process, and we would anticipate
that both the Oglala Sioux and-othef tribes may come

forward with information that would help us assess the

-

environmental --
CHAIR FROEHLICH: And, counsel, to be

clear, this initiation, these letters filed -- sent in

Maréh, I believe you said, of this vear, they would
all appear in the ADAMS system?
‘MS. JEHLE: Yes, they do.

CHATIR FROEHLICH: Okay. Okay. ADAMS
being the Commission’é public --

MS. JEHLE: I have copies of the
correspondence between the sfaff and tribal entities
-- well, I should just say to the tribal entities.
Only one tribe has responded to our letters as of this
date.

CﬁAIR FRQEHLICH: But the outgoing
letters, wherever they were, to whomever they were,
they are part of the public record aﬁd appear in the
ADAMS compilation that the Commission --

MS. JEHLE: Yes.

CHAIR FROEHLICH: -~ maintains for the
public to see.

MS. JEHLE: Yes, they do.
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MR. PARSONS:  Counsel for thevtribe would

represent that in a conversation with legal counsel
Brett Klukan fdf the NRC ﬁot three weeks ago was
informed that consultation had not begun, and would
not begin for some time with respect to the Dewey-

Burdock proposal specifically.

effort to have a tribal liaison identified for NRC --
in general Trespect for NRC matters, but the
information I had direct from‘NRC cqunsel was that
consultation had not, and would not, for some time
begin with specific respect to the Dewey-Burdock. So
I wéuld be very interested in --

MSJIJEHLE: We are --

MR. PARSONS: - the letters that have
been sent.

MS. JEHLE: -- initiating the consuitation
process, which is to make outreach to all the tribal
entities who ma?Ahave informaﬁion on the Dewey-Burdock
action area.  And we have invited any entity who .is
interested to participate in formal consultation,
government to government, or less formal consultation.

. I am not -- I did not say that we have
started actual consultation{ but the solicitation for

any groups that are interested in engaging, any groups
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-- whether they -- we welcome information that woﬁld
be given on an‘informal basis froﬁ individual tribal
members who have information about any particular
activities, religious or subsistence that havé
occurred on the land, and that isn't something tha;

has to be done within the hearing process.

‘There is two different processes going on. |

One'is the right of the tfibe to péfticipate through
the National Historic Preservation Act in
consultation. The‘general'public has the right to
come and pro&ide us with information as well,‘or
individual tribal members.

The hearing'procesé is separate from that,
and our obligations wunder -- to consider the
environmental and the cultural resources at this point
won’'t ripen until the supplemental EIS are issued --
the supplemental EIS is issued. But we are -- we
welcome the beginning of éonsultation on an infofmal
level and -- but we have not received any specific
information from tribes at this time:

MR. CLARK: If I could just add, Your
Honor, even 1if the staff was shirking its
responsibilities under Crow-Butte, a contention
challenging the staff’s consultation would not be ripe

until the staff releases at least its draft SEIS for
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Dewey-Burdock. I just hope that we don;t go too much
into, what is the staff doing, because what is
relevant is that the contention chéllenging the

staff’s consultation under Crow Butte is not ripe

until the staff releases its environmental document.

"MR. PARSONS: And I would say that --

anticipate.

MR. PARSONS: Understood. I would say
that there appears still to be a difﬁerence of opinion.
of a live issue with réspect to what the law requifes
that as soon -- I nean,'whét we have here is an‘
appiication that has been deemed complete, despite the
fact that tho tribe has not -- had not been involved

in any way whatsoever with respect to providing that

information.

I think that may be one of the reasons
that the applicotion is -- we feel tho application
materials are inadequate, because there is -- the

methodology employed to conduct the cultural review at

the site did not consider the information from the

people who are most directly involved.
CHATR FROEHLICH: But wasn’t that the

issue in Crow Butte? I mean, wasn’t that the same

argument, that they had -- that the analysis had begun

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 ) www.nealrgross.com

MS. JEHLE: Which is spring of 2011, we |




10
11
12
13
14

15

16

17

18

19

20

21

22

23

.24

25

138
on the part of the staff wheh'——-I’m sorry -- the

application had been filed in Crow Butte, the

contention was raised saying that the consultation had"

not yet taken place. The Commission ruled that that

was not yet ripe, premature, and isn’'t that sort of in

a time sequence the exact -- exact same situation we

MR. PARSONS: Again, I think it is
distinguishable with respect to the‘argument made here
that the law rquires that consulpation begin at the
earliest possible time, and that appears to not be the

case, has not been the case, and is the legal position

of the NRC staff that they have no obligation to do

that in this case or any future cases. And so I think
there is a live issue with -- currently that is ripe
with respect to what the law requires, and that is the
National Historic Preservation Act in this case.

MS. JEHLE: The staff would like to point
out that the -- you’'re referring to the completeness
as the document submitted by Powertech.

MR. PARSONS: The completeness of the
application ﬁaterials, you mean?

MS. JEHLE: Yes.

MR. PARSONS: I think that is a part of

this analysis. I don’t think that that’'s the
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§

end all/be all. I think as soon -- I meanL ﬁndér the

law, the NHPA, the position is that as soon as the NRC

‘receives an application it i8 obligated under the

National Historic Preservation Act to begin

consultation.

MS. JEHLE: The staff would say that our

~ obligation does not begin until the issuance of the

SEIS; However, our procedures start -- as-part of the
review, they begin ou;reach.

MR. PARSONS: So I think we have distilled
the legal controversy. I would just like to mention
in the Crow Butte case the NRC looked at this issue in
the context of both the contention and the standing.
And for purposes of standing} the Commission did find
that this procedural injury did grant standing to the
tribe in that case, and of course we make the same
allegation here.

MS. JEHLE: And as part of our process in
the issuance of the SEIS, once we have a draft that
the staff is -- has proposed, they will -- they begin
an active consultation. And so we expect the
consultation to be an ongoing process, but we have not
been required at this stage to have both our EIS -- or
supplemental EIS and consultation to be going --

ongoing at the very same time, the preparation and the
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consultation.

We are beginning an outreach. In fact,

‘the tribe itself, -under our regulations and under the

National Historic Preservation Act, has the ability to

'

provide information on its own. All tribes are able

to provide that information, and before we begin our

formal government-to-government consultations. So --

MR. PARSONS: Understood.

MS. JEHLE: But alsoAin the -- discussing
the Eompleteness, did you mention that the staff had
found the application to be complete?

MR. PARSONS: I believe that’s the case.

MS. JEHLE: Right. We accepted it for
review.

MR. PARSONS : Thank vyou for that
clarification. I think -- when you say, "The staff is

not required to conduct the consultation.process prior

to .the release of the NEPA documents," I think
that’'s --

MS. JEHLE: And we prepared the NEPA
documents.

MR. PARSONS: I think that’s where the
legal issue lies, that we contend that the National
Historic Preservation Act literally kicks in at -- the

obligation, the requirement for the staff, kicks in at
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the earliest poésible time.

CHAIR FROEHLICH: So from your
perspective, the letters and the solicitation is not
early, and certainly not enough at this point.from the
perspective of the tribes, correct?

MR. PARSONS: Yes, that would.be the case.

CHAIR FROEHLICH:v And from the staff
perspective, the contention, staying away from the
merits? but the contention itself, if this were raised
after the supplemental DEIS came out, it would not
raise a challenge saying it was not ripe --

MR. CLARK: . Your Honor --

CHAIR FROEHLICH: -- only to the timing,
not to the merit.

MR. CLARK: Exactly. Of course, any
petitioner would have to meet the regquirements in --

CHAIR FROEHLE[CH: Right.

MR. CLARK: -— 2.309(f) (2). We likely
would not raise a claim to ripeness. We would, of
course, have to evaluate it based on the contention,
but we wouldn’t raise the same arguments.

CHAIR FROEHLICH: The applicant --

MR. PARSONS: I'm sorry. If I might just
briefly on that point, I think that’s a very important

distinction. As the NRC regulations read, a
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subsequently-filed contention is not Qranted the same'
status as an iniﬁially—fiied contention. And so i
think the tribe suffers an injury, a procedural
disadvantage. I think there is a meaningful prejudice
there in the tribe’s inability to raise these issues
as of right néw. But we haﬁe to meet the late-filed
contentions, really discretionary exceptions‘ of a
contention at a later time. )

CHAIR FROEHLICH: ‘Myiresponse WOuld be
that if this contention were filed based on 'new
information, i1.e. information you saw for the first
time in the supplemental DEIS, then it would fall
under the same standard that you are operating under
today.

MR. PARSONS: Understood. Our fear is
that it’s a potential -- its potential that the
information that is provided in the application would
provide -- would be the information that ié provided'
in the NEPA document, and they’d say, "Well, that
information came up in the application, and now we'’re
incorporating it into our environmental study. But it
has been available for months and months. Why didn’t
you raise" -- I mean, the catch 22 is --

CHAIR FROEHLICH: Fortunately, for/yoﬁr

client, you did raise it at this point. It is in the
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record.

MR. PARSONS: Well, and we assume that,

you know, obviously, the way this process is set up,

you have to raise -- despite the handicap of not
having complete information, you have to dissect that
and raise all contentions at this time.

So I think, you know, the difference --
the procedural difference between filing an initial
contention and a late contention puts the tribe in a
bind, so to speak, because a 1ate—filed.contentiop, as
it is stated in the regs, is not afforded the same
credence or the same ability to be admitted as a -- it
has to jump through additional hoops, that is, than an
initially-filed contention.

Thank you for indulging me on that.

ADMIN. JUDGE COLE: Mr. Parsons, if the
staff and the tribe were currently involved in
consultation, what would be taking place? How do you
-- what happens in this? If you were to have full
consultation with the Commission, what goes on?

MR. PARSONS: Typically, in a process of
consultation, the tribe will provide information to
the NRC, be invited to provide information. They will
be provided with all information that the agency has.

ADMIN. JUDGE COLE: It would be a two-way
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street.

‘MR. PARSONS: Absolutely. They would be
invited to -- for things like look at the site itself,
and to evaluate. I mean, one of .the issues we_have,
as we raised, is -- and not to disparaée Augustannav
College’s cultural department, from all understanding
they are a very competent department, but without
having thé informééion from the tribé as to the
significance of various sites, or things that they may
not even recognize as historical or cultural, more
cultural resources, it is impossible for a third party
like that to be able to comprehensively review a site
for its cultural values without involving the tribe.

And I think that’s why the NHPA is set up
the way it is, to involve the tribe at the earliest
possible time; so that exchange of information can
take place, and the tribe can be allowed to conduct
its assessment. And some tribes are not -- you know,
are not interested pr may not want to conduct as
robust of a cultural review, but oftentimes they do.
More likély than not they do.

And.it -- we believe the NHPA puts an
obligation on the agency to provide the tribe that
opportunity ét thé earliest possible time.

ADMIN. JUDGE COLE: Thank you.
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MR. PARSONS: . .Thank you.

CHAIR FROEHLICH: All right. I notice
that the Applicant, in addipion to'challenging the
standing of the tribe, challenges this contention as
premature as well.

MR. PUGSLEY: Yes.

CHAIR FROEHLICH: Based on I guess the

~ discussion that was just held, if this same contention

were,raised when the DEIS -- supplemental DEIS were
issued, wopld the company be raising the premature
argument?

MR. PUGSLEY: No, Your Honor, we would
not. We agree with the staff’s position, 1legal
position on this issue. |

CHAIR FROEHLICH: Okay. And, therefore,
it would be a timely contention if filed in response
to the supplemental DEIS.

MR. PUGSLEY: Yes. It would have to -- as
counsel for thevstaff stated earlier, it would have to
meet the requirements of 2.309(f) (2), but we would
not, as a company, raise a ripeness argument.

CHAIR FROEHLICH: I notice in the
Powertech answer to many of the contentions you state
that 10 CFR 5145 doesn’t impose adequacy requirements

on an applicant. Do you have in mind that argument
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that was raised?

MR. PUGSLEY: Yes, sir.

CHAIR FROEHLICH: Is it Powertech's
érgument~fhat a petitioner can never challenge the
adéquacy of a statement.made by an applicant_in their
filed application?.

MR. PUGSLEY: No, it 1is not, Your Honor.
Our argument is simply that using 10 -CFR Part 5145 and
5160 as a legal basis for an inadequacy claim is not
the appropriate regulation upon which to base that.
What we are arguing is merely confining it to those
two regulatory provisions.

They basically prescribe what types of
items should be discussed in the environméntal report,
per Part 51. We -+ and as you notice in our
responses, we went to great pains to éite portiops of
the application that address these issues. So the
short answer, Your Honor, is no, we do not believe --
it is not our position that someone can never raise an
inadequacy claim.

CHAIR FROEHLICH: Had they not raised the
particular section, 5145, left that out completely, no
reference to that particular part of the regulations,
would they be in a position to raise a challenge to

the adequacy of the application?
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MR. PUGSLEY: Itlwould depend on how the
contention was worded, Your Honor. I think that it
all really depends on how the alleged inadequacy is
formulated. I mean, for example, in response to this
particular contention, the tribe's brief does -- and
I agree with Mr. Parsons that there are two elements
to his contention.

However, they are béEh on point with Crow
Butte in my opinion, because if you look at the part
of the contention difected at the company, it
continuously states that the informatién offered in
the application -- aﬁd it was jpst said a moment ago
-- is inadequate because there was nd consultation
with the tribe.

So, but the consultation with the tribe is
not the applicant’s responsibility. It is the staff’'s
responsibility. And because, as my colleague said
earlier, this is a phased ;roject, and I would not
only endorsel the staff’s position that it i1is an
ongeing consultation process pribr to license
issuance, it is also .an ongoing process after license
issuance, because we will go to the next well field
and the next well field.

And we are -- and it is standard procedure

for applicants to have to basically commit to a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

148
license condition that .says 1if you identify any
potential historic or cultural resource while YOu are
moving forward with your project, you must stop what

you're doing, assess it, determine what action would

need to be taken -- whether it be preservation or
avoidance or both -- and that -- I would 1like to
emphasize that point becauseé -- and the reason that

these two portions of-Mr. Parsons’ contentions are
linked to CroQ Butte is it all centers on the same
issue, which is tribal consultation.

And that is the staff’s responsibility,
and I agree with the position that it is nét vet ripe.
So I believe Crow Butte speaks directly to it.

MR. PARSONS: If I may --

CHATR FROEHLICH: Mr. Parsons?

MR. PARSONS: -- we agreed -- we agreed,
as stated earlier, that the National Historic
Preservation Aét, that Act does not put -- and maybe
it’s -- does not put a duty on the applicant to
consult under that statute. And maybe it’s a failure
to define terms precisely, but consultation under the
NHPA is one thing.

But there are also regquirements in the
regulations in terms of ensuring a description of the

environment affected and the impacts of a proposed
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the NUREG-1569 where it talks about the company
conducting consultation.

Now, it is not -- it is not ﬁalking about
NHPA consultation. It is ta}king about making sure
that the company knows what they are looking at. You
know, no disrespect to the company, but they are —-
there is a real potential that when they are out there
doing their work they will not recognize what is a
cultural resource as they are conducting -- I mean,
there is a pile of rocks. Well, it’s a pile of rocks.

How would we know if that’s -- I mean, you
know, that sort of thing is a very real potential that
the regulations try to address. And this is addressed
on page 13 of our opening brief, where it talks about
the duty is on the applicant to conduct a review and
provide the‘information on cultural resources that
includes working with tribal authorities on the likely
impacts.

And so, ybu know, I understand the wording
is similar, talking about consultation, but I think we
are talking about two different thingé.' The NHPA
applies to the staff only, but the requirements in
1545 and -- excuse me, pardon me, 10 CFR Section

5145 apply, and, a implemented through the NUREG-1569,
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apply to the company.
| CHAIR.FROEHLICH: I see your reference on
page 13 to the NUREG—1569. You cited me also to a CFR
cite at this point that requires.this consultation?
Could I have that again, please?

MR. PARSONS: Well, it‘’s the 10 CFR
5145(b) requires a description of the affected
environment and a discussion of the iﬁpacts of the
proposed actioﬁ on the environment. And as‘evidenced
through the NUREG, that includes involving the tribe
and having some basis for that information.

CHAIR FROEHLICH: Okay. The consultation
requirement I think you are suggesting comes from the
NUREG, not from the.CFR reg.

MR. PARSONS: I'm sorry. It derives from
the CFR.

CHAIR FROEHLICH: The consultation
portion.

MR. PARSONS: As implemented and fully --
fully vetted or fully described through the NUREG-
1569. But the basis, the 1legal basis -- as I
understand, there is an argument from the company that
the NUREG-1569 cannot form the‘basis of a contention
because it is not binding.

CHAIR FROEHLICH: Right.
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MR. PARSONS‘: I mean, incidentally, it is
interesting how NUREG-1569 is relevant in some cases
When it benefits one party but not when it benefits
the other. But that aside, as implemented through
NUREG-1569, as discussed aﬁd fully described, tﬁe
description of the affected envirohaéﬁt and impacts of
the proposed actioﬁ - on the environment are
;equirements of —— iﬂ the CFR.
CHAIR FROEHLICH: And the consultation is
J
in what section of 51452
MR. PARSONS: Well, what -- what I'm
getting at is that in order to provide a description
of the affected environment, and to describe the
impacts of the proposed action, information 1is
necessary for the company to make that -- to provide
that information.
CHAIR FROEHLICH: Right.

,.MR. PARSONS: And that’'s why the NUREG
says you have to talk with the people who place
cultufal import on those areas, to make sure that yoﬁ
are indeed able to provide a description of the
affected environment and the impacts. And so it
derives from 15 -- from the CFR and is fleshed out

through the NUREG.

- MR. PUGSLEY: Sir, if I may?
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CHAIR FROEHLICH: Please.

MR; PUGSLEY: I respectfully disagree with
Mr. Parsons’lcharacterization of how the NUREG-1569
implements Part 51.- I do not believe thét’s the case.
NRC has a NUREG entitled NUREG-1748 that is the
contents for an envifonmental report, and as well as
how an EIS ié set up for agency reviews. That would
bé more appropriately tailored to Part 51 than the
SRP.

And, secopdly, I -- I don’t see anything
in the pleadings that shows that these provisions of
the standard ’review plan are directly linked to
Part 51 requirements. S6, I mean, that is just our
position on that.

CHAIR FROEHLICH: Staff, do you care to
enlighten us on that subject?

MR. CLARK: Your Honor, Jjust a brief
comment. I mean, the Commission’s,position on NUREGS
is abundantly clear and stated in the Commission’s
decisions. They merely provide guidance and show one
way of complying with the regulations, but they are
not binding.

So a violation of a NUREG, even if an

applicant were not to comply with a NUREG, is not a

basis for an admissible contention.
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CHAIR FROEHLICH: All right. I'd like to

move on to Contention 2, which is failure to include

necessary information for adequate determination of
baseline groundwater_quality.‘

I;d. like to ask the applicant if the

‘tribe, in Contention 2, has not raised a genuine

dispute over a material .issue with respect to the

Ilevel 0of detail and scientifically defensible

methodology used by the Applicant with respect to the
ba;eline water data? Isn’'t that the crux of this
contention?

MR. THOMPSON: I believe it is.

CHAIﬁ FROEHLICH: Okay. So they’ve -- so
you can see that they have raised a genuine dispute
éveria material issue.

MR. THOMPSON: No, I don’t. And that’s --
what I said earlier is that with respect -- and I
alluded to 1569 talking about the two phases, and I
think that’s what Mr. Parsons was referring to. But
I also alluded to 4032(e), which says that under the
current condition interpretation you cannot go forward
and put in your well fields and your monitor well ring
until you get a license, because they have a nexus to
health and safety, and it has to await the completion

of the environmental review.
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Therefore, it is not possible under NRC's
licensing procedures to have.all.of that detailed
information on baseline at this stage of the proceés.
It would be in‘violation of 4032 (e) to attempt to
gather it.

Mr{. PARSONS: If I might interject, I do
think that that’é a mischaracterization of the rules.
The NRC regulations -- and this was played out in a
mine site in Wyoming where the mine in Wyoming started
to put in their monitoring ring and their -- so their
well field activities, their production operation
wells, énd in that case it was found that, as Mr.
Thompson alludes to, that they cannot go that far.
But what they clarified is that gathering of baseline
iﬁformation does not fall under that prohibition for
beginning pre-construction of operational facilities.

And, in fact, as set forth in our petition
at page 18, 10 CFR Part 40, Appendix A, Criterion 7,
requires the Applicant to provide "compleﬁe baseline
data oh the milling site and the environs." And so
the idea ~—'i understand that as a production, as an
operational matter an ISL mine site is an iterative
process, but that’s an operational phase and not a
baseline gathering phase.

It is our -- based on Appendix A, it is
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hard to get more plain language than “complete
baseline data." And.sokl think that that’s the basis
of our contention here to say that they need complete
baseline data, not to say that they won’t do more work
in. terms of figuring out where to put their well
field, how to align their well field and where to put
theirlmonitoring rings, but in terms ofvbaseline data
that is not part of that operational pre-construction
prohibition.

MR. THOMPSON: That is incorrect. Seven
doesn’'t apply strictly to ISL, first of all. It is
applied to conventional uranium mill tailings.

CHAIR FROEHLICH: Right. But until the
Commission has separate regulations on ISL, wé are
supposed to seek guidance and direction from the
existing milling regs. 1Isn’t that correct?

MR. THOMPSON: Thét is correct.

CHAIR FROEHLICH: -- So why would it not be
appropriate toAtake a look at Part 40, Appendix A,
Criterion 772

MR. THOMPSON: You have to modify all of
the guidance that exists for determining baseline
information with respect to a conventional mill. It
has to be modified in applications to NRC staff with

respect to an ISL facility. And the NRC staff has
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said, "Yes, we need some regional baseline data."

We neea to know'——-you need to know where
the ore body is. You need to know where the well
fields are'likely.to go. That means instaliing some
wells in the area where you are going to produce.

You need to know the water quality outside

of the mining zone, because in the future all of that

is addressed in 1569 in the general gatheringfof

baseline data, but you do not have the highly detailed

‘water quality data and other things that you get after

you get a license. You are not required to have it,
and you are not allowed to seek it.

MR. PAﬁSONS: If I might provide one more
citation, the regulations cited by Powertech in their
defense on pre-construction states -- 40.32(e), the
very last sentence specifically addresses this issue
I think, or at least is highly relevant.

It says the term does not mean site
exploration, roads necessary for site exploration,
borings to detérmine foundation conditions, or éther
pre-construction monitoring or testing to estéblish
background inférmation related to the suitability of
the site or the protection of environmental value.

So I think it is relatively clear that

when we are talking about baseline data-gathering that
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is to be conducted prior to ‘and as part of an
application requirement.

MR. THOMPSON : I don’'t think what that
says 1s inconsistent with what I have been saying.
You have to develop ehough baseline information to
determine what the water quality is generally in the

mining zone and what the water quality is on the

immediate outside. You have to do that in order to
get an aquifer exemption. You have to know the
boundaries.

And of course you have to have that basic
information. But if you look at 1569, which says,
“This is what the NRC staff is going to be looking
for," they specifically say, "Don’t expect to have all
of the detailed information on the water quality in a
given well field, because it is going to vary from
well field 1 to well field 2." It can even vary in
different portions of the well field.

So what he says, I don;t disagree with.

CHAIR FROEHLICH: I would like the staff
to address the issue of the levelef detail that is
expected at this stage, and maybe elaborate a bit on
the NUREG that was just cited.

MR. CLARK: Your Honor, first, I would

like to clarify that both the Petitioner and the
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Applicant are referring to Criterion 7. And I want to

make clear that what is relevant here is the first

sentence of Criterion 7 that refers to baseline data.

| And I just Qantvto make sure there is no
suggestion that at this time Powertech needs to
providé ’the information required in the second
sentence of Criterion 7, which refers to pre-
operational monitoring program.4

The staff’s position is that the staff

cannot take a position right now as to whether

Powertech provided complete information. As made
clear, the staff’s review is ongoing. and it is
considering -- that is obviously an important area in

the review of an ISL application.

But the staff expects that the Applicant
provide adequate Dbaseline data addressing major
constituénts, addressing any major studies 1in ‘the
region, and beyond that I am hesitant to say what in
each case the staff would require. The information
provided by Powertech was, in the- words of the
Petitioner’s expert, voluminous.

And the staff’s position isn’'t that
Powerteéh did in fact provide complete inforﬁation,
but that the Petitioners haven’‘t met their burden

showing they failed to provide complete information.
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Our position is that Dr. Moran does not identify any
deficiency. Dr. Moran is the expert upon whom_the
tribe relies, and also the Petitioners rely on Dr.

Moran’s opinion.

Dr. Moran alleges some fairly specific
deficiencies. He claims that the information

Powertech provided is incomplete, and he states a

number of reasons why he believes that to be the case.

As stated in the staff’s brief, though; none of Dr.
Moran’s concerns raises to the level of inadmissible
contention.

CHAIR FROEHLICH: I read very carefully
the staff brief on this section, and I note that you
criticized Dr. Moran, because according to the staff,
at page 23, he didn’t cite specific sections of the
NUREG to support his claim that additional analyses
were required.

The staff also says on the same page that
that NUREG doesn’t impose any requirements. Don’t you
have poor Dr. Moran in at catch 227

MR. CLARK: No, Your Honor. Simply if you
are going to -~ regardless of whether the support can
be used to support our contention or not, we expect
that somebody give us the benefit of knowing what they

are relying on. Our position, as stated previously,
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is the NUREG does not impose binding requirements on

. an applicant.

CHAIﬁ FROEHLICH: Right.

MR. CLARK: Héwevef; if you are going to
rely on something, even if it’s wrong, we would expect
that you at least identify the specific portions of
the document. So even -- we made that statement of
course to hedge our bet, say to the Board that we are
willing to entertain the notion that a NUREG doesn’t
impose binding requirements. |

Well, even assuming the NUREG imposed
requirements on Powertech, which it dbes not, but even
assuming that were the Case,vthe Petitioner would

still have to meet 2.309(f)(1l)(6) and refer to

specific -- or 2.309(f) (1) (5) and provide specific

~support for its contention.

CHAIR FROEﬁLICH: Well, doesn’t
2.309(£f) (1) (5) say that.he»has to have the alleéed
facts and an expert opinion which support his
contention? Isn’t that just what Dr. Moran has put in
the record?

MR. CLARK: Well, under  Commission
precedent, the Petitioner must provide specific
references. It’s just that the NUREG is -- thevBoard

is aware that the NUREG is, I believe, almost 300
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pages long. And we think it is incumbent on the
Petitioner to at least identify a section of that
NUREG.

| _P_xDMIN. JUDGE BARNETT: If he did identify
a sec;ion of the NUREG, would you say, "Well, the
NUREG is not applicable"?

MR. CLARK: Yes, Your Honor. Wg've said
that before, and we believe that ---but . there 1is
nothing inconsistent with our position being that the
NUREG does not apply -- does not impose requirements.
But even if we were wrong, there is still not
sufficient support.

MR. PARSONS: If you look at --

CHAIR FROEHLICH: Mr. Parsons?

MR. PARSONS: Thank you. If you loock at
page 18 of our petition, it c¢ites the numerous
provisions of thé NUREG. And then, in addition,
throughout -- as stated in the petition and throughout
Dr. Moran’s analysis, there are -- it.is replete with
references to the application materials itself.

Now, I understand that Powertech and NRC
staff want.to cite a bunch of other provisions of the
-- or sections of the application that they think
meets that, you know, that they demonstrate the proof.

But here we are well into the merits at this point.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12

13

14

15
16
17
18
19
20
21
22
23

24

25

162

CHAIR FROEHLICH: If I took specific
references that staff poinﬁs out in lO CFR,
2.309(f}(1)(5), woﬁld be in your‘pétition at pageS lé
through- 21, ié that YOur argument, Mr. Parsons?

MR. PARSONS: Yes,. sir.

CHAIR.FROEHLICH: Thank you.

MR. PﬁGéLEYE’ Your Honor, if I may.

CHAIR FROEHLICH: Yes.

MR. PUGSLEY: One thing we -- Powertech
would like to makeA—— to note for the record is when
evaluating this contehtion, because we. are basically
dealing with a contehtion about baseline water quaiity‘
data and the level bf completeness ‘of that data. I
would ask that when you consider your decision that
you také in mind page 23 of oﬁr pleading where we‘cite,
directly from the SRP. It is not a --

CHAIR FROEHLICH:‘ Just one second. It
will be easier if I foilow with you.

MR. PUGSLEY: No problem.

CHAIR FROEHLICH: | Okay.

MR. PUGSﬁEY: It is not a requirement‘per
se. We have been talking abo;t whether there are
requirements in the éRP. This is not a requirement;
This.is basically staff’s view on acceptance criteria

that says reviewers should keep in mind that the
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development and initial licensing of an in sitﬁ 1each
facility is not based on comprehensive information.

‘Reviewers should not expect that
information needed to fully describe eaéh aspect of
all the operations, which in my mind includes baseline
water quality data, will be available in the initial
application.

- The reason I am raising this point, Your
Honors, 1is because when looking at allegations abbut
a failure to include information, or a failure to
include adequate information, you have to read it in
light of this statement, because it would -- to not do
that would hold the company to a standard of
information-gathering that we are prohibited by
regulation to satisfy, which is 4032(e).

So as far as I'm concerned, when you're

~evaluating baseline water quality at a site, its

stages, as was noted by my colleague earlier, there is
going to be more information later in the game. But
what we’re looking at in terms of an admissible
contention is what level of data needed to be present
at this stage.of the game.

And that’'s why I ask when you consider
your decision on this contention to consider it in

light of that statement.
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- ADMIN. JUDGE COLE:* And that statement is
guidance in NUREG-1569.
| MR. PUGSLEY:. It is guidance in NUREG-
1569, but, howevef, it directly reflects the staff’'s
inﬁerpretation of regulaticn at 40.32(e).

ADMIN. JUDGE BARNETT: Well, I'm not sure
-- did the staff not say that this was supposed to be
complete baseline water qualit? information at this
stage?

MR. CLARK: Your Honor, the information
would be complete in the sense it proviées backgroqnd
information, but it is not complete in the senselthat
it would support operations. In fact, they will have
to, under the second sentence of Criterion 7,
Powertech, if the license is granted, would have to
provide pre—operatioﬁal -- Or, excuse me, 6perational
data. So it’'s a different set of data that 1is
required under the first and second sentences in
Criterion 7.

ADMIN. JUDGE BARNETT: Can Dr. Moran not
challenge whether it’s complete or not?

MR. CLARK: Certainly, Your Honor, Dr.

-Moran can challenge whether it‘s complete. But he is

required to -- or the Petitioners are required to meet

the requirements at 2.309(f) (1).
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ADMIN. JUDGE BARNETT: You've got a lot of
stuff in here. 1It’'s got a lot of information in it.

MR. PARSONS: And if I may briefly, you

know, again, I am always a bit confused as to how

NUREG-1569 is credible interpretation of how the regs
are applied, and then, all of a sudden, when we cite
to it, it’s just one way to do it, and it’s not really
relevant. )

But regardless, Appendix A, Criterion 7,
talks about complete baseline data. And with respect
to Dr. Moran’s expert report, he not only challenges
the quantity of information, but also the methodology
that is employed.

And so I think that not to get lost is the
fact that we are challenging the scientific
methodology that is beiﬁg applied to determine the
baseline.data, and it is unclear to me how you could
have any -- regardless of the amount of information
you have, if if’s not using an acceptable scientific
methodology, you know, it is not worth, you know,
putting in.

MR. PUGSLEY: Well, I think, Your Honors,
that if we want to leave the SRP out of this and look
at the regulations being cited here, Criterion 7 of

Appendix A, and 4032(e), if we were to read Mr.
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Parsons’ statemént literally that the. criteria

requires complete baseline data, then those two

regulations are diametrically opposed, because then we

have td read the regulation as the Commissién has

directed, which is as -- applied as appropriate to ISL
projects.

So forgetting guidance aside, that in and

of itself is criﬁical, ﬁlus the fact that methodology

of gathering data is also directly linked to this

" process, because there are certain methodologies we

can’t engage in, I mean, we can’t go in, becguse in
order to determine water quality inside a fecovery
zone, as compared to water quality at a proposed
monitof well ring, which has direct impact on well
placement,'hYdraulic controls, well field balance,
etcetera, that goes beyond what the regulations allow
us to do.

So as I stated earlier, just -- if you
would please keep in mind those statements whén.ydu
are determining whether the contention is admissible.

MR.bFRANKEL: Your Honor, I'm affaid that
I might get lost -- just a clarification on a

procedural question? I haven’'t been chiming in on a

lot of this, because it’s -- well, you haven’'t asked

me to. But some of these issues come up in our
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contentions. We’'ll get a chance to --
CHAIR FROEHLICH: :Take géod notes.
MR. FRANKEL: Yes, s%r.

CHAIR FROEHLICH: Look forward to hearing

from you --

MR. FRANKEL: Thank you, sir.

CHAIR FROEHLICH: -- when it’s your turn.

Mr. Pugsley?

MR. PUGSLEY: Yes, sir.

CHAIR FROEHLICH: = Getting back to this
iterative process and the timing of when additional
permissions are requested or required,. and the
filings, whatlis the opportunity fof Petitioners to
raise a new contention, or maybe raise this contention
again? Are they publicly noticed? You know, when is
-- in the procedural timeline of this, do they ever
get another chance to raise this? |

MR. PUGSLEY: Your Honor, if you look back
at the long lineage of cases in the Hydro Resources,
the long issued decisions, hearing rights under the
Atomic Energy Act was an issue that was litigated.
And it was found that the process by which a licensed
application is reviewed, based on the data, allowed to
be compiled.

The process of getting a license and then
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phasing in -- not only phasing in the initial well
field, because we have to wait until we get a license
to put that in, but also the instaliation of future
Qell fields, while ;Eey -~ I would defer to my
colleague on this, because he had more time on that
case than I did, but it was found that there were no

violation of hearing rights under the Atomic Energy

Act. . N

I don’t know if you want to add something
to this.

MR. THOMPSON: No, it -- there could be --
there can be potential opportunities. For example, if
in the Hydro.case there was a -- an estimate of nine
pore volumes for restoration, if thHe staff decided,
based on evidence presented by Hydro Resources, to
reduce that, and to amend the'license to require
something less, or more, presumably that would be
subject to potential hearing.

CHAIR FROEHLICH: ﬂCould I ask the staff to
explain for the Board the iterative process from the
perspective of notice to the public as we move: from
one stage, the initial well fields, to future well
fields, to moving into the operational stage?

MR. CLARK: Well, Your Honor,.futﬁre well

fields that aren’'t. contemplated by Powertech’s
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proposal would require a license amendment, and that

would have- with it hearing opportunities, and the

Petitioners could again seek a héaring or any other
intiyested person. So --

CHATR FROEHLICH: I‘m not sure if I was
clear. The iterative process that we are hearing
about.

MR. CLARK: For the current --

CHAIR FROEHLICH: For the current
application. Are the future -- they will start with
the pre-operational authorizations that they receive,
and then they will move from there and 1look at
different areas. Are those individual next steps,
notice to the public, and is there opportunity for
public input?

MR. CLARK: Typically, they are not, Your
Honor. However, each step would require the submittal
of certain information. As the Petitioners are aware,
the Commission’s rules provide for late-filed
contentions. So 1if there 1is significant néw
information, not just -- earlier we talked about the
staff’s draft to final supplemental environmental
impact statements. But 2.309(f)(2) also applies to
other information, and other information could also

serve as a basis for a late-filed contention.
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CHAIR FROEHLICH: And the fact tﬁat you

have received additional information,‘or.they are

moving to the next sﬁage of this process, there islnd
public notice of that given-?

MR. CLARK: Your Honor, I don’'t want to

‘misstate the staff position, but typically my

understanding is thefe is not.
- CHAIR FROEHLICH: There is not.

MR. CLARK: NQ.

CHAIR FROEHLICH: And is there any special
notice given to a sovereign btribe under -the
consultation understandings and agreement when we move
from one stage to the next?

MR. CLARK: Z'[tv would -- it would depend
what authority -- of‘course, if this case is involved
in a hearing, there would be more than notice that the
tribe would be 'a party, or the consolidated
petitioners. I'm unaware, under the NHPA, of any
requirement for additional consﬁltation. I --

ADMIN. JUDGE COLE: Unless they find
something.

MR. THOMPSON: Yes.

MR. CLARK: If they find --

MR. THOMPSON: Well, if you>re referring

to the NHPA process, as we said, there is typically a
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license condition -- there was in Hydro Resources --
which very, very plainly says, as Judge Cole
suggested, if you find something, you have to go back
to NRé. And presumably if NRC sets up, during the-
consultation process, a memorandum of agreement with
the SHPO and the tribal historical preservation
officer, any future actions would be governed by

consultations pursuant to that agreement.

And that goes on until license termination

and release for unrestricted use. It is an ongoing
obligation. It is not static in any way, shape, or
form.

MR. PUGSLEY: And just to add to that,
Your Honors, the -- to provide you with a more
contemporaneous>examp1e, the applications before the
staff right now, if you look at some of the requests
for additional information, they are requesting a

commitment from the license applicants to do that very

process.
So it is not just licenses such as HRI
that was issued 12, 13 years ago. That -- unless I'm

mistaken -~ the staff can correct me -- that is still
current staff policy.
CHAIR FROEHLICH: Mr. Parsons?

MR. PARSONS: It appears to me the answer
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to your initial question, after all of that, was né.
Once the liceﬁse is issued, that is it. I mean, I
understand that if new information comes up in Ehe
NEPA proéess, and whatever, what have you, we end up
with potential for late-filed contéention.

But once the license is issued, we are not
able to file a.cohtention challenging a methodology or
an issue with respect to information gathered. 'i
meah, their whole argument is that they can -- they
want to do that data-gathering after Qhey- get a
license. At that point, it’svover.. And so I think
your question is well phrased’ that what: they're
setting up 1is a situation where we can’t, in fact,
challenge the completeness or the methodology, which
I think is simply not tenable.

CHAIR FROEHLICH: Let’s move swiftly along
to Contention 3. Contention 3 is a failure to include
adequate hydrological information to demonétrate
ability to contain fluid migration. ‘Let me ask the
Applicant here, has not the tribe in Contention 3
raised a genuine dispute over a material issue with
resﬁect to the level of detail and the scientifically
defensible methodology used by the Applicant with
respect to baseline water data?

MR. PUGSLEY: I would say our position is
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no. There’s a lot of similarities between the one we
just finished -- vyes.

CHAIR FROEHLICH: Well, in that case, what-
parts of 10 CFR 2.309(f) (1) are missing froﬁ this
contention?

MR. PUGSLEY: Well, as you know, -in our
response we went through the specific statements of
Dr. Moran, almost item by item. Bésically, it is kind
of similar to the last one, which is that there wasn’t
-- there weren't -- there wasn’t a specific showing or
demonstration of aspects of the license application
that would lead to -- one to believe that this would
result in an issue. So I guess it would be (f) (1) (6),
I believe.

MR. THOMPSON : There are general
discussions of fractures and various things like that,
but there is no analysis or no allegations with
respect to the information in the application that
shows where the aéuitards and confining layers are,
etcetera. They don’t address thoée issues.

There 1is a genéralized concern about
things like fractures, and so forth, but it doesn’t
point to anything in the application that shows where
the ore zone is versus confining layers, and so forth

and so on. And we have to show -- I would think there
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has to be some épecificity to the concerns father than
general reéional fractures and things of that natufé.
I meén, we’re talking about a huge region here.

ADMIN. JUDGE COLE: What about the

reference to pumping tests that are used to
demonstrate confinement? It raises questions about
that. That seems to be right on point with what the

nmost important issues in this case are.

MR. PUGSLEY: Well, let me -- if we may

‘note a couple of things.  One, there is no NRC

regulation that states specifically that you can‘t
conduct an ISL mining operation in an area where there
is no confinement. So that hasn’‘'t been referenced,
and I know of no:regulation that says that.

The pumping tests and other items such as
that are in Powertech’s environmental report and

discussed there in Chapter 4 of the environmental

report. I can . give you specific citations if you’d

iike, but that information is in the application.
ADMIN. JUDGE COLE: Were there
allegations, though, that it 1is not complete or
sufficiently complete to demonstrate that there is no
intermixing between aquifers?
MR. PUGSLEY: Well, I guesé the -- again,

this contention does rely on Part 51 again in many
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instances. And we have, you know, ad nauseam provided
the -- our position on that. And basically what we
are sayiﬁg is there has not been a specific basis
offered to demonstrate, one,_;that there 1is no
confinement, or even to ailege that; and, secondly,
even if there wasn’t, that there would be an issue
related to that lack of confinement.

MR. THOMPSON: Well, or that -- in detail
why the pump tests are inadequate.

CHAIR FROEHLICH: I read with interest the
staff response on this contention. And I have focused
on page 27 of your answer, staff. At the top of the
page you state, "It’s clear that paragraph 36 itself
does not satisfy 10 CFR 2.309(f) (5) and (6)." Are you
arguing to the Board that each paragraph or each
sentence must meet all of the 2.309 criteria?

MR. CLARK: No, Your Honor. We're not
arguing that.

CHAIR FROEHLICH: And so, for example, the
paragraph 36, that might very _well satisfy
2.309(f) (1) (1) or (ii)7

MR. CLARK: No, Your Honor. I think I
misunderstood you. We did not understand paragraph 36
to be actually a basis. We understood it as being

merely an introduction to the remainder of Dr. Moran'’s
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argument. - So we didn’'t want to be construed as
criticizing Dr. Moran for not raising a contention,
for not meeting the contention admissibility
requirements,_yhen in fact it appeared to us he was
merely éroviding an introductory paragraph.

.CHAIR FROEHLICH: I see.

MR. CLARK: So we -

CHAIR FROEHLICH: Okay.

ADMIN. JUDGE BARNETT: I'm not sure I
understand that. You went through paragraph by
paragraph and applied all of the criteria, right?

MR. CLARK: Yes. |

ADMIN. JUDGE BARNETT: So weren’'t vyou
applying the criteria for the -- for each contention
to each paragraph?

MR. CLARK: Your Honor, we were. I guess
my point was just that, in our review, paragraph 36
clearly does not meet the contention admissibility
criteria. However, we didn’t want to suggest that we
are faulting Dr. Moran, because we thought there was
a question whether he even intended paragraph 36 as a
basis.

4 Thére are numerous sections in  his
bpinion. He has 72 paragraphs. Many of them clearly

aren’t bases, because they provide his background.
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They make other —— provide other references. So we

didn’'t want to suggest that he failed to do something
he wasn’t trying to do.

ADMIN. JUDGE BARNETT: Well, I guéss I'm

still not sure I understand. So what was the point?

So you are trying to not -- so what was the point of

applyingveach of these critéria fof contehtibn.to each
paragraph?

MR. CLARK: We are trying to -- excuse me,
Your Honor. We are trying to be careful, in casé the
Board looked at paragraph 36 with  an- eye toward
whether it formed.aﬁ admissible basis. ﬁzd we wanted
to be sure if the Board looked at it as offe?ing a
basis that we made clear it did not form an admissible
contention.

ADMIN. JUDGE BARNETT: Right. But that’S
-- we should not be looking at that paragraph as a

Board. We should look at the contention as a whole,

each of the -- however many paragraphs there are, is

" that correct?

MR. CLARK: Your Honor, I know that the
tribe argued that in their reply. They were presented
to us paragraph by pafagfaph. We feel like we did our
job and addressed them paragréph. by paragraph in

response. If the parts do not form an admissible
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contention, it is difficult for me. to see how the
whole can.

ADMIN. JUDGE»BARNETTH Well, the whoie can
be greater than the sum of the parts. I mean, any
contention.Irguess you could pick apart the individual
sentences and say this didn’t meet the criteria of the
contention, right?

MR. CLARK: Your Honor, it was not the
staff who labeled the contentions in 11 paragraphs.
And as you mentioned before, Dr. Moran does provide a
lot of opinion. However, the length of a contentiqﬁ
is not a basis for admitting the contention. So the
staff -- we went through carefully to see whether any
paragraph met the contention admissibility
requirements, and we concluded that none of the
paragraphs did.

ADMIN. JUDGE BARNETT: Okay. All right.
If all of the criteria in 2.309(f) (1) are identified
in iat least one pafagraph, does that make the
contention admissible?

MR. CLARK: No, Your Honor. I would have
to see the example, because, again, they weren’t
presented that way."If the tribe cross-referenced
various -- to be admissible, a contention has to refer

to specific portions of the application. Clearly, the
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paragraphs were structured as different paragraphs

because they refer to vdifferent parts of the

‘application.

In most cases, they don’'t refer to

specific parts, so they fail to meet that requirement

‘in 2.309. But I‘m not saying it’s impossible; but

that’s not what the tribe presented to us here. They

did not cross-reférence, say, paragraph 36 with

paragraph 41. 1If theyrhad presented it that way, we
could have addressed it that way. We responded to
what we received.

ADMIN. JUDGE BARNETT: Okay. I guess I'm
just having a little -- a hard time understanding how
if each of the paragraphé is taken individually, and
if the «criteria from 203 -- 2.309(f)(1l) were
identified in at least 6ne paragraph for all the
paragraphs together, how that would not make an
admissible contention;

MR. CLARK: Well, Your Honor, because, for
example, one requirement in 2.309 isi that they
identify a dispute with the 1licensee. Well, if
they --

ADMIN. JUDGE BARNETT: And so somewhere in
there you pointed out that they -- they did identify

a dispute with the licensee.
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MR. CLARK: And they also need to provide

_support for their position on that dispute: Now, if

they prdvide support for their position on another
dispute, that’s not an admissible contention. If they
claim Powertech should have addressed one issue, ana
then they don’t support that claim, but elsewhere they
support éome other issue which isn‘t in fact a dispute
-- one example is théy claim that Powertech hasn't
shown there is no community between aquifers.

Well, that 1is not a genuipe dispute,
because there are portions of the application
referring to a certain amount of communication between
aquifers. So there are -- in that case, there is some
support for their position that there is some degree
of communication between certain aquifers, but there
is no dispute with the applicant.

So they can't -- I'm not aware of any NRC
precedent. I'm not saying there’s not a case out
there, but --

CHAIR FROEHLICH: How about the case of
Progress Energy, the Levy County case, CLI-10-2?
There the Commission spoke to I guess contentions
where you have a single contention with many, many
subparts, and that, as I read this, the Board was not

required to read each section of the contention in a
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vacuum, nor was it required to discuss each subpart,
as its own preceding -- preceding findings had not
been set forth.

What I think Progreés—LeYy - inl the
Commission’s wofds, was that yéu. can’t. atomize a
contention, that it has to be lpdked at as a whole.
And 1if you can find that the six criteria are
saéisfied within the whole of the contention, not
within the whole of any particular paragraph, that you
have an admissible cqnténtion. Am I reading this

decision correctly? , ' |

MR. CLARK: Your Honor, no, I believe
that’s correct, if the overarching contention -- but
here, what -- I was responding to ea‘question of

whether the bases can be mixed to form the contention.
I am not aware of any precedent for that.

If there is sufficient support in the
contention, it doesn’t matter --

CHAIR FROEHLICH: I'm sorry. You said
"bases mixed." Can’t a single contention have more
than a sirigle basis?

MR. CLARK: Yes.

CHAIR FROEHLICH: Okay. And so they could
be mixed.

MR. CLARK: They can be mixed, but each’
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basis -- each basis needs to meet the criteria in
2.309(f) (1) .

CHATIR FROEHLICH: Each basis, or the
contention? -

Mﬁi CLARK: Either each basis or the

contention as a whole. But it still has to -- the
Petitioner still has the burden of presenting, megtiné
all the requirements, showing what issue is 1in
dispute, pointing to relevant parts of the
application, and providing adequatebsupport.

Now, it is also -- the Petitioner here has
not done that. I'm referring to the tribe. The tribe
has not presented, at least: in a way that is clear to
£he staff. I’'m not --

CHAIR FROEHLICH: So the staff is saying
not -- that if you take all 72, or whatever number
there were in this particular contention, if you take
that in 1ts totality and disregard the paragraph
numbering that this Petitioner used, if within that
single contention I can find, or the Board can £find,
each of the six criteria in 2.309, this contention
should be admitted. Is that correct?

MR. CLARK: If you can find each of those
criteria for a claim. But the staff has addressed

each of the specific claims, and we are unaware of any
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general claim that also has supporﬁ.

CHAIR FROEHLICH: 1Isn’t the general claim
the statement or the contention at the beginning of
thg numbered paraéraphs? |

MR. CLARK; That’s the general claim, and
then the support is included in these paragraphs.

CHAIR FROEHLICH: Okay.

MR. CLARK: And both the paragraphs -- my
understanding is the paragraéhs attempt to provide
support as required by 2.309(f)(l)(5), and also they
are supposed to show there is a genuine dispute as
required by 2.309(f) (1) (6). And we have addressed
each of those claims, both the support cited by the
tribe and also the issues that they claim are in
dispute.

All I can say, Your Honor, is we have gone

through everything that was presented to us and

‘responded to it. And we -- our position is that they

don’t meet the contention pleading requirementé.
CHAIR FROEHLICH: Now, in the view of the
staff, I guess you are contending that Dr. Moran, who
has raised concerns about groundwater pathwéys, which
he believes are not sufficiently addressed by the
Applicant, isn’t that -- isn’t- that a material

dispute? He feels, as I read his declaration, that a
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number of these pathways tha; I guess you can cite
literature for and_statements in support, he feels
that these type of concerns aren’t édequately
addressed by the Applicant. Is that not a dispute, a
genuine dispute, with this application?

MR. CLARK: Your Honor, to raise a genuine
dispute, Dr. Moran has to address sections of the
application that are relevant to his concerns, and he
does not do that in numerous instances here.

CHAIR FROEHLICH: Now, he does acknowledge

certain portions of it. But you’re not saying he has

~to acknowledge every single time communication is

mentioned in the application. If he can show us one
or two or three portiéns of the application which deal
with communication with which he disagrees, wouldn'’t
that get this contention in?

MR. CLARK: He has to at least addréss
those portions that are relevant to his claim. He
doesn’t -- if they are redundant he has to -- he
doesn’t have to address every repeat statement in the
application. But if the application addresses the
issue, and he ignores it, he does not meet the
contention pleading requirements.

CHAIR FROEHLICH: I’'m still not sure. He

has to -- are you saying that he has to cite in his
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declaration, or as part of this contention, every time
the Applicant méptions orAmakes a statement that is
related to something that he disagrees with? So if,
indeed, the issue is communication; does he have to go
to the Applicant's -- I'm sorry, to the Applicant’s
application and cite to the Board every single
instance in which communication is ﬁentioned Which'?—
and he diéagrees with their conclusion as to the level
of communication?

MR. CLARK: Well, if the statements are
different, then without him citing I think there is no
way the Board can determine whether he disputes those
statements by the Applicant.

CHAIR FROEHLICH: But if he dispuﬁes two
or three statements out of maybe 20, is that
sufficient?

MR. CLARK: ‘Then, it's sufficient to show
a dispute. But to show a genuine dispute; and to aiso
support the dispute, as required by Part 5 of
2.309(f) (1), he has to do more. It is not enough just
to raise a dispuﬁe; he also has to --

CHAIR FROEHLICH: No. But if he can cite
three of 20 instances -- let’s just take that as a
number. He cites three instances where he diSagrées

with the conclusion that 1is in the application.
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Although the application, granted, may mention a
communication issue 20 or 30, or 40 times even, 1is
that sufficient?

MR. CLARK: If he meets all requirements,
all six requirements under 2.309(f) (1), it would be.
He doesn’t-need to -- he doesn’t need to exhaustively
dispute every section of the applicatioh;

Your Honor, if I could Jjust mentioh,
though, it is difficult talking hypothetically when --
Contention 3 includes a lot of information, and I'm
not sure -- I'm trying to guess what yéu might be
referring'to. If we héd an exémple of a paragraph, it.
is almost like we're talking about a contention and
ignoring the specific arguments made, where it is -
if we talked about specific arguments, then I can
explain where in the application Powertech addresées
the information.

CHAIR FROEHLICH: 1In a contention, if an
expert witness disagrées with the conclusion, or some
of the conclusions that the Applicant has set forward,
if he can meet the six criteria under 10 CFR
2.309(f) (1), aren’'t we home?

MR. CLARK: I'm not sure where home is,
but --

CHAIR FROEHLICH: I mean, we have K an
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admissible contention. We have a contention that
identifies two or three issues, areas, in which the
Pgtitioner, the ©Petitioner’'s expert, identifies
disagreemeﬁt and cites to support for it, expert
opinion, allegedAfacts, along with references and‘the
other criteria of 2.309(f) (1).

3

Is that not sufficient té admit thié
contention, even though he doesn;t acknowledge that{in
other portions Qf the application there are still
references and he just doesn’t address them. He has
isolated three ‘instances, let’s say, of maybe 40
references, and he disagrees with those three.

» MR. CLARK: If the other references would
remove the dispute, then that’s not enocugh. If the
other references notwithstanding which --

CHAIR FROEHLICH: Okay.

MR. CLARK: ——>there would still be a
dispute, then it is enough.

CHAIR FROEHLICH: Okéy. And move the --
if he has a professional difference of opinion on
those other 27 or 37 points, issues, would the threé
that he identified be sufficient?

MR. CLARK: No. Again, this is difficult
hypothetically, Your Honor. If Dr. Moran says this --

I believe he does that -- Powertech did not identify
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bore holes in a certain section of the application,
and they do in fact identify bore holes, there is no

genuine dispute.

CHAIR FROEHLICH: Right. Okay.

MR. CLARK: If -- he does not need to go
through every section, but that’s an example where, if
the information is in fact in another section it does
not -- it sho@s there is no genuine Fispute.

CHAIR FROEHLICH: Okay.

MR. CLARK: He does not need to show -- if
he supports -- if he shows Powertech hasn’t adequately
addressed communication between aquifers, he doesn’t
need to address the communication between every
possible aquifer, as long as he provides adequate
support, meets all of the requirements of 2.309(f) (1).

So I think we may be -- I'm sorry if I
don’t understand --

CHAIR FROEHLICH: No, this is helpful.
No, this is helpful.

‘MR. CLARK: -- the Board’s question, but
we - thé staff’s position, as stated in our brief,
and after reviewing, again, we find that for most of
the claims where Dr. Moran claims Powertech should
have provided additional information, the information

is in fact in the application.
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Now, that does not preclude Dr. Moran from
challénging the adequacy, based either on his expert
opinion or by citing studies or facts. But in most
cases -- in some cases there ari.iﬁmédiately adjaéent
sections of the application, and thHe staff would just
want to make clear that a petitioner can’t simply say,
"Hey, it'should have been there, it’s not in>this‘
section, " and iénore immediately adjacent sections
that include it and say there is a genuine dispute.
Thaé’s is what the staff puts forth in our brief.

CHAIR FROEHLICH: Okay.

ADMIN. JUDGE COLE: 'Dr. Moran questioned
the isolation of the ore bearing zone. Do you agree
with that, sir?

MR. CLARK: Yéur Honor, I would --

ADMIN. JUDGE COLE: This is what --

MR. CLARK: -- obviously, the isolation of
the ore bearing zone is something the staff will look
at carefully in its réview.

ADMIN. JUDGE COLE: I understand that.

MR. CLARK: It’s no doubt a material
issue, so it meets 309(f) (1) (4).

ADMIN. JUDGE COLE: Okay. And you also
mentioned the hiétoric driiling in the area with

thousands of drill holes in the area.’ And he said
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some of them have been improperly sealed, or possibly
improperly sealed, and that could cause a problem with

communication between different levels. Do you agree

with thatv?

MR. CLARK: Youf Honor, he raises a
question aé to whether there could be a problem.
Powertech identifies -- there is a section of theif
application thét we cite in our bfief that addresses
old bore holés or wells that were improperly plugged.

Now, if Dr. Moran wants to dispute
Powertech’s analysis in that section, he could do sa.
But simply saying -- raising a general concern
regarding whether bore holes are plugged properly,
without challenging the information in the
applicatién, that is not enough under Commission
precedent to admit a contention.

MR. THOMPSON: Your Honor?

CHAIR FROEHLICH: 'Yes.

VMR. THOMPSON: It seems to me that, as I
noted earlier, there is precedent suggesting that the
Petitioners are responsible for understanding the
entire application. So if Dr. Moran or anybody else

identifies some area where he doesn’t think the

discussion of communication or any other issue 1is

adequate, but it is discussed in more considerable
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detail someplace else, then it is not appropriate.
I mean, he may dispute that later, and

then that’s another issue. But if you don’t read the

‘whole thing, just identifying it in some areas but not

addressing where else it is, and questioning that,
then that‘’s not appropriate either.
MR. PARSONS: And just to interject here,

Your Honor, I take exception to the characterization

that Dr. Moran cherrypicked a sentence here or there

or did not review the whole application. I mean;‘I

think his expert opinion is -- and it is be%ng
criticized already for being overly verbose/ but I
think you get the idea of why, you know, he went
through the detail that he did; And he went through
some pretty extreme detail to lay out these scientific
critiques.

And it gets me back to the standard of
review at this stage in the-proceeding. If -- I mean,
the argument on the merit, what is the argument on the
merits if the arguﬁent here is, yes, but there are
other parts -- we did do -- we did provide adequate
information. We are saying you didn‘t provide
adeqﬁate information, and that i1s our contention on
the merits. I éan envision a process where they would

demonstrate that they did in fact provide that.
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CHAIR.FROEHLICH; I think Mr. Thompson was

suggesting that if the Petitioﬁer identified an

omission, or something was not addressed in the

application, and in another parﬁ of the application

indeed it was, then that -- then that contention would
not be admissible, because --

MR. PARSONSQ Undérstood. I don't think

we're -- I d@n’t think we have that case here. I

think we are talking about the information that is

provided, and I think Dr. Moran did a comprehensive

review, identified not only gaps in the information

but presumably also impropér oxr inadequate

~ methodologies that were applied. .

And those -- I mean, you are -- I think
there is a risk here if you accept the arguments made
by NRC. And I think just the fact that the staff --
just the fact that they had to gb on, you know, for 20
minutes just trying to articulate what their poéition

is, indicates that we are -- you are likely -- if you

accept their arguments, you are going down a road

where you are raising the burden on Petitioners to a
level that no one is ever going to be able to get an
admissible standard in one of thése cases.

I mean, the Duke Power case I mentioned

earlier talked about the standard is not meant to be
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an impenetrable fortress to disallow contentions. Ahd
I think that is exactly what we are -- the road we are
going down.

So I would hope that the Board would take
a look at the coﬁtentions; determine if there are --
if the criteria are met from the regulations, and
determine if there are 4legitimate" grounds for
litigation here, and we can move on and debate the
merits.

MR. PUGSLEY: Your Honor, a couple 6f
items. One, that this contention also should be read
in the same way as Contention 2 that we discussed
earlier. This -~ we are talking about 1levels of
information that can be gathered pursuant to NRC
regulations. And that i1s something I believe should
be ‘taken into account in this case when you are
reviewing it.

The second thing is the case in‘which Mr.
Thompson was referring to is a Duke Power case.cited
on pagé 46 and 47 of our brief. Basically, referring
- the first sentence of the quote, sir, has been made
abundantly clear by my colleague.

But the second sentence is quite important
as well. It says, "Stated otherwise, neither Section

189 (a) of the Atomic Energy Act, nor Section 2.309 of
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the Rules of Practice, permit the filing of an
unparticularlized contention followed by an endeavor
té flesh it out through . discovery against the
applicant or staff."

Wéll, that is part of this as well, that.

we are basically saying that it has to be more

‘specific in terms of the information you are citing as

a failure to address the issue, because if<you don’t
take into aécount the entire application, which this
case says you have to, then ydu are going to miss
important points that the Applicant may have already
addressed.

So I think what -- your.characterization
of what Mr. Thompson was saying before is correct,
that if you identify an omission or something that
wasn’t addressed, or something -- even in some cases
if you read it in light of Part 40.32(e), inadequacy,
that you have to look at the entire application and
read it in that 1ight, rather than simply isolate your
view to certain things.

CHAIR FROEHLICH: I think that’'s -- I took
my turn at summarizing Mr. Thompson’s position. I
think if I summarizé Mr. Parsons’ position is that if
you look through this contention and the declaration

that supports it, that we have -- we have instances
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where. Dr. Moran identifies issues that are. not
addressed, but that are -- that even if yéu look at
the application in its entirety, there are still gaps
or issues with which he diségrees, and, from Mr.
Parsons’ perspective, provide suppoft. Is that fair?

MR. PARSONS: That’s fair. ‘Thank you.

MR. PUGSLEY : and in light of that
viewpoint, that is wheré the comment I made earlier
about Contention 2 épplies to Coﬁtention 3.

CHAIR FROEHLICH: Why don’t you glaborate
on that?

MR. BPUGSLEY:  Again, we are -- an
applicant.—— it’s not just Powertech. Any applicént
who conducts -- seeking to construct and operate an
ISL facility -- I'm sorry, I mean ISR.

CHATR FROEHLICH: We're usiﬁg them
interchangeably today.

(Laughter.)

MR. PUGSLE?: Has to be - has to follow
rigid regulatory interpretation from the staff as to
the level of data that wogld be --

CHAIR FROEHLICH: Regulatory
interpretation of -- are we talking NUREG here?

Mﬁ. PUGSLEY: No, no, no. We’'re talking

Part 40.32(e).
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CHAIR FROEHLICH: -Okay.

MR. PUGSLEY: And, in my opinion, that is
about as rigid an inferpretation as I've seen. But be
that as it may, the point is it would be a gross -- I
don’t want to say -- okay, it wouldvbe -~ you qan't
overlook ‘that part of these type of operations,
because it is.really the dividing line between what
can be<done by an applicant and then what can be done
by a licensee. |

CHATR FROEHLICH: Okay.

ADMIN. JUDGE BARNETT: I want to follow up

on -- is that okay? Follow up on the -- which is a
carry over from Contention 2. So Contention 3, one
sentence here says, "Failure to include adequate

hydrogeological information to demonstrate ability to
contain fluid migration."

And on page 23 through 24 of your response
you state .that, "The pre-licensing site
characterization phase of ISR projects are designed to
provide general information. Tﬁis phase is not,
however, designed to provide site-specific geologic
and hydrologic data and analysis," which I guess is
just what you were talking about for Contention 2. Is
that --

MR. PUGSLEY: Yes, sir.
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ADMIN. JUDGE BARNETT: Is that correct?

MR. PUGSLEY: Yes, éir. The qgquote right
above the language you afe reading, I believe you are
reading from the bottom of page 237

ADMIN.‘ JUDGE BARNETT: Okay. . All rigl;lt;
Let me get there.

MR. PUGSLEY: Because that was the --
right above that, sir, was the quote that I had read
earlier with regard to Contention 2.

ADMIN. JUDGE BARNETT: Okay.

MR. PUGSLEY: And that it was not -- and
it was not a "requirement" that is imposed by the SRP.
It is an overview of how the process works, regardless
of what requirements you think there are. That -- and
that conceptual oyerview is dictated by the staff’s
interpretation of 40.32(e), period.

ADMIN. JUDGE BARNETT: Well, certainly at
some point the Petitioners can challengé the site-
specific geological and hydrologic data of this
license, 1s that right? Surely at some point.

MR. PUGSLEY: Well, you can -- I guess the

best way of putting it is that you have to -- you have
to take -- you have to show -- well, there is that --
 ADMIN. JUDGE BARNETT: Assuming an

adequate showing.
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MR. PUGSLEY: Assuming an adeqguate
showing --

ADMIN. JUDGE BARNETT: So what you're
saying;is now, despite an adequate showing, it is not
-- now is not the point to challenge that, is that
right?

MR. THOMPSON: No. We're saying that the
contention 1s not adequate, that they have not
identified the areas of dispute in a particularized
way that show where the harm is.going to come; It is
just talking about saying generally that the
information 1is inadequate on the separation of
aquifers. It 1s not addressing the specifics of the
application. And where it does identify the specifics
of the aquitards and -- in the mining zone --

ADMIN. JUDGE BARNETT: And this --

MR. THOMPSON: -- we're saying it is not
adequate. |

ADMIN. JUDGE BARNETT: -- you say this
phase is not, however, designed to provide detailed,
site-specific, geological and hydrological data and
analysis. So my question is: at what phase is that
designed to be provided, and when can they challenge
that? Can they challenge that? Surely they can. And

when can they challenge that?
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MR. THOMPSON: If we can’'t do it until
after the license is issued, and there are specific
criteria put in for quality control and all that, if
we follow those things in the license application,
unless they can show that there is an adverse impact
on public health and safety, they Cannot challenge it.

ADMIN. JUDGE BARNETT: They can never
challenge that?

MR. THOMPSON: vNO.

ADMIN. JUDGE BARNETT: They can never
challenge the site-specific geological and hydrologic
data?

MR. PUGSLEY: The post-license issuance.

ADMIN. JUDGE BARNETT: So, but now --
you're saying now they can’t challenge it pre-license.

MR. THOMPSON: They'havé to show that it’s
inadequate pre-license.

MR. PUGSLEY: Yes.

ADMIN. JUDGE BARNETT: Well, it sounds to
me like you’re saying right now, this phase, however,
is not designed to provide detailed, site-specific,
geological and hydrologiéal data analysis. It’s not
in there at this point, right?

MR. THOMPSON: No, it’s not in there, and

that data is to determine well field design. That
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data is_to determine what your UCLs are, your upper
control limits, to determine how you determine when
you have an excursion. Those -- that kind of
information.is;post—licensing.,And if it’s inadequate
as far as NRC is concerned, they will not let you go
forward.

ADMIN. JUDGE BARNETT: But can thé
Petitioners challenge the site-specific geological and
hydrologic data, given adequate showing?

MR. PUGSLEY: They can -- they can
challenge it, in our opiniqn, to the extent that it is
in the parameter -- within the paraméters of what we
are éllowed to do pursuant to the Commission’s
interpretation of‘4032(e), yes.

ADMIN. JUDGE BARNETT: So if it’s not in

the application now, they can never challengeﬁit.ﬂ Is

that what --

MR. PUGSLEY:_ If it deals with things that
are post-license issuance, that is my -- my take on
it.

MR. THOMPSON: Well, there is also the
provision that goes. back to sort of the NHPA I think,
that if the draft EIS comes out with information that
is different than what is in the ER, or significantly

different, then they can file a contention, a late-
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filed contention. But it has to be based -- you’'re
loqking -- you are challenging the license based on
the license application, the ER, and the TR. |

ADMIN. JUDGE BARNETT: Well, it sounds to

me like you’re putting them in a catch 22 a little

- bit.

MR. PUGSLEY: Well, Your Honor, maybe here
is an example. As you are well aware, as this procéss
is ongoing during this proceéding, the staff is asking
the Applicant to explain this. They have two stages,
if I recall correctly. The first is What are called
RAIs, requests for additionai information. And then,
there is something called open items, which are things
that are basically -- it wasn’'t adequately addréssed
by the_request.

But all of that'information is -- at least
I would think would becomé part of the environmental
review and the final -- the draft SEIS, and evenﬁually
the final. So based on 2.309(f)(2), if that document
comes out and they look at the hydrologic analysis,
let’'s say, and they say, "This wasn’'t in the
applicatién, this is totally different," or --

MR. THOMPSON: Or in some material way.

MR. PUGSLEY: -~ or it’'s significantly

different, according to the regulations, then, yes,
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they would be able to file a.-- go fof a late-filed
contention to meet the requirements of that
regulation.

But one thing that is important here is,
for example, in the HRI case, it was specifically
noted that the staff had a license condition, and the
appliéaht had detaiied procédures"for determining
water quality parameters._ ‘

Now, and so.bgsically there was not a
violation of hearing rights, because you could -- that
was already there. But a different example would be
we are talking about the hydrologic flpw here. The
main process control for laterél -- vertical movement
of fluids are monitor wells. Well, as was just stated

previously, the staff has issued a written decision

saying that Part 4032(e) does not allow us to install

monitor wells -- monitor. wells now.

So if we -- we have to wait until the
license is issued, and that serves as the only reason
I am saying you should inform vyour review of the
contention.

MR. PARSONS: One point of clarification.
Monitoring wells for -- let’s define our terms here.
Monitoring wells on the 6perational side -- that is,

to determine a leak once operation starts -- they are
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.not -talking about monitoring wells for purposes of

baseline ' data collection. That 1is allowablé,
explicitly allowable, pre-operation.

-And so, you know,végain, it is tﬁe same
discussion we had previbusly. It appears>the anéwer
is no. I mean, if the EIS comes out, and it has only
the data that they have in there now, yoﬁ know, we
can’'t challenge aéparently the site-specific. Ahd'
that - again, that is just untenable.

MR. PUGSLEY: Well, I mean, with --. it is
perfectly fine to say that that would be untenable,
but that is the regulation. And, I mean, we -- and if
I’m.not mistaken, the provisions 10 CFR 2.335 or 355,
that says you cannot challenge Commission regulations
in a proceeding. So if the regulation is deemed
inadequate by- Petitioners, then there are regulatory
pathways to deal with that.

MR. THOMPSON: And, wait a minute,.i would
like to clarify. We are not suggesting that -- and I
think I made that earlier -—vpoint earlier, that a
general site characterization, you have to put in some
monitoring wells outside -- you have to be able to
identify the ore zone and the extent of the ore zone.
So you have to put wells within what you project to be

the ore zone.
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! You cannot put in a‘well field package.

A well field package means a well field and a monitor

well ring. Welare not suggesting that you don’t have

to put in some monitor wells. Othgfwise, you don't

know what the delineation of tﬁe ore body is, and the

quality on the outside, which is different than the
quality dethe water on the inside of the ore zone.

We are not suggesting you don’t have to
provide general information. That is exactly what
1569 says.

MR. PARSONS: It appears we may have a --
not an argument that regulations are inadequate, but
an argument -- a legal argument as to what. the
regulations require in this case.

And my -- what I would say to that is
that’'s -- that states a live legal issue that ought to

be considered a contention, as a basis for a

contention as -- if their response to this argument is

that the regulations don’'t require us to do any site-
specific baseline review in this proceeding, then we
have an issue as to whether the regulations are being
properly applied in this case.
MR. PUGSLEY: That is not our position.
CHAIR FROEHLICH: And I’'m not sure we have

a legal contention or a legal dispute here.
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MR. PARSONS: It just sounds like we
are --

ADMIN. JUDGE BARNETT: Is it okay -- would
you rather finisB up threé here Dbefore we také a
break, or Qbuld you rather go ahead andrtaké a break?

CHAIR FROEHLICH: Why don’t you -- still
on three, right?

ADMIN. JUDGE BARNETT: Yes. -

CHAIR FROEHLICH: Okay.

ADMIN. JUDGE BARNETT: .This is for the
Applicant, quickly. I'm going to ask you the_same
questions I did for the staff. éo do eéch of the
individual paragraphs in the contention, Contention 3,
have to conform to the requirements of 2.309(f) (1),
because you did the same thing as thévstaff; you went
through and loocked at the ending_paragraph and said,
"This one didn‘t meet Criterion 3, this one didn‘t
meet . Criterion 3." Do each of the individual
paragraphs have to éonform to all six criteria?

MR. PUGSLEY: Your Honor, I wouldn’'t -- I
actually would not dispute Mr. Clark’s . interpretation.
I think that we got deeply into the issue of whether
there was reference to something that was an omission
or not discussed, but it -- but then the opinion

didn’'t reference the other provisions.
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I guess in the event that a contention met

the reqﬁiréﬁents, I WOuld'think so; but I wouldn‘t --

I don’t disagree with Mr. Clark on his interpretation.

And that’s part of the reason why we went through it

line by 1line, not only ébouﬁ of anvabﬁndance of

caution, because it was quite large, but also to try
to‘get to the crux. of each statement.

ADMIN. JUDGE- BARNETT: Okay. And the

.follow up, if all of the criteria in 2.309(f) (1) are

identified in at least one paragraph, does that make
the contention admissible?

MR. PUGSLEY: Sorry to take the cop-out
position, but I wouldn’'t disagree with Mr.'Clark’s
characterization either. But -- do you want to add
something?

MR. THOMPSON:> No. I'm not sure I
understand that questiog;

MR. PUGSLEY: Go ahead

ADMIN. JUDGE BARNETT: You went through
paragraph by paragraph and you said, "Okay. This one
doesn’t meet five, this one doesn’t meet six, " but if
each of the criteria were met in at least one of those
paragraphé -- at least one of those paragraphs in the
contention, according to youf response, would that‘the

contention admissible?
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MR. THOMPSON: I don’t think " so
necessarily. I don’t think so, because. I think this
thing has to hang together in some fashion. If you
have paragréphs that are saying one thing and they
qualify with one part of it, it doesn’t make sense to
ﬁe thaﬁ that somehow fits in with another paragraph
that doesn’t satisf&.andther part.
B - No, I think you have to read the thing as
a whole, and I think you have to say that in terms of
what Mr. Pugsley said it was very detailed. We
addressed the specific paragraphs. But just because_
one paragraph hits some portion of the six things in
some fashion, but isn’t necessarily consistent with
the rest of the things in the conteqtion, no, I
wouldn’t think it would be |

ADMIN. JUDGE BARNETT: Okay. 'Thank you.

CHAIR FROEHLICH: Okay. It's approaching
3:00. I would suggest we take a 15-minute recess. We
will reconvene at 10 minutes afte? 3:00 and begin with
Contention 4.

(Whereupon, the proceedings in the

foregoing matter went off the record a

2:56 p.m. and went back on the record at

3:13'p.m.)

CHAIR FROEHLICH: Let's begin. We'll be
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on the record.
Okay. Moving forward to Conténtion 4,

Contention 4 is premised on an inadequate analysis of
groundwater quantity impacts. I would like to focus
with Mr. Parsons, please. Is the staff correct when
it states, as I understand their response, that Dr.
Moran’'s concern with groundwater quantity impadt is
due to a misunderstanding of the 65 gallons per minute

for the central processing plant and the 320 gallons

. per minute for the total groundwater consumption?

MR. PARSONS: We understood that response,
but we -- we do not think that that takes care of the
issue. And we think that the_problem is a failure to
discuss all of the impacts that arise~ from that
consumption of water.

CHAIR FROEHLICH: Staff, how would you
respond to what Mr. Parsons just said on the failure
to discuss the impacts? Is that the gist of the
objection to the contention?

MR. CLARK: Your Honor, Mr. Parsons is
correct that the tribe makes two <claims in
Contention 4. They do claim -- Dr. Moran claims that
the estimates of groundwater use are inconsistent, in
that the staff maintains its position that his claim

is based on a misreading of the application for
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reasons that we state in our respo‘nse at page 33. .
They refer to different -- the 65 gallons
per minute is the‘water requirements of the central
processing plant versus 320 gallons per minute is

restoration. So he fails to explain why those two

" numbers should be the same.

But the tribe does, through thé opinion of
Dr. Mo_ran, they also claim that Powertech dc;esn't
provide an analysis of groundwater quantity impacts.
Powertech does provide information on that point. The
staff at this point takes no position on whether that
information is accurate or not, but the information is
in the application.

It is in -- we cite -- in footnote 42 of
our brief we cite numerous sections that - I believe
we cite six to eight sections of the TR, the technical
report, and the environmental report that discuss
groundwater quantity impacts or drawdowns. And under
2.309(f) (1) (6), because Dr. ‘Moran doesn’t address
those sections, he fails to show .a genuine dispute
with Powertech.

CHAIR FROEHLICH: So youv view this ;its the
tribe putting forth a contention of omission when
indeed you find within the record where the subjects

that they claim are omitted are indeed addressed. 1Is
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that correct?

MR. CLARK: Yes, Your Honor, for that part
of their contention.

CHAIR FROEHLICH: Okay.

ADMIN. JUDGE COLE: Now, Mr. Parsons, the
tribe is concerned with the effects of the use of the
watef, déﬁleting their watér resources.

MR. PARSONS: C&rrect.

ADMIN. JUDGE COLE: What is the basis for
that? Because I'm thinking the -- I'm not sure what
the source of their water is going to be, which
aquifer they’'re going to take it from, although it
might very well be the Madison. But the amount of
water we are talking about, has any evaluation been
made of the impact on the total aquifer itself? We're
taking out a certain amount of water.

it seems to me that the volume of water
compared to the size of these aquifers might result in
a non-problem. I want to know how come you determined
that it is a problem that has to be addresséd.

MR. PARSONS: Well, I think the
regulations require a description of the eﬁvironmental
impacts of the operation. And without that
information, which we think is required to be in the

application, there is no way to determine what the
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extent of those impacts will be.

And so we feel we complied with the

‘contention requirements, you know, the -- looking at

the requirements, it asks that the Petitioner include

. references to specific portions of the application

that the Petitioner disputes and supporting the

_ reaééns.fofwthe'disputé.

I guess, you know, there is an argument
goingvon here that we have to cite to every portion.
I mean, you know, I -- my ?ead of that contention
statement rule is that it is necessary to make
specific reference to places in the application that
yvou dispute or make reference to omissioné that are

not included in the application. And we think that is

‘done here with respect to impacts asscociated with the

groundwater drawdown.

ADMIN. JUDGE COLE: Do you know how the
calculations on groundwater drawdown were made? And
waé that part of the basis that you used to determine
it was a prdblem?

MR. PARSONS: Well, it does appear that
there was some confusion as to that. You know, I am
hesitant, as a lawyer, to play scientist. So, ydu
know, I‘'m not sure I can speak‘in depth as to the

specific way that the application conducted that
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review and those calculations.

But even assuming that the conflicting
information is resolved, there does -- there is -- our
contention remains that thE impacts associated with
that drawdown have not been disclosed and reviewed in
the application materials.

' ADMIN. JUDGE COLE: I understand your
position.

MR. PARSONS: Thank you.

ADMIN. .  JUDGE COLE: Mr. Thompson or Mr.

Pugsley, the amount of water that the plant will use

_during normal, operation is what quantity when they are

in Qperation?

MR. PUGSLEY: The 65 gallons per minute
refers to the operating requirements of the central
processing plant and other ancillary facilities.

ADMIN. JUDGE COLE: Right. So during
normal operation at 65 gallons a minute --

MR . PARéONS: Isn’'t it both?

ADMIN. JUDGE COLE: The restoration is
another process.

MR. THOMPSON: Plus, the bleed.

ADMIN. JUDGE COLE: Plus, the bleed.

MR. THOMPSON: Which is about one percent.

ADMIN. JUDGE COLE: So the 65 gallons a
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minute is what goes into the --
| MR. THOMPSON: It’s the central proceséing
facility.
ADMIN. JUDGE COLE: Okay. How much is the
bleed?
MR. THOMPSON: Forty gallons a minute.
ADMIN. JUDGE COLE: Okay. So the total
average water use- during operation, not counting
restoration --
MR. THOMPSON: Correct.
ADMIN. JUDGE COLE: -- is a little over
100 gallons a minute.
MR. THOMPSON: Yes.
ADMIN. JUDGE BARNETT: That’s consumptive
use or -- this is being.recirculated é lot, ;ight?
MR. THOMPSON: Well, the bleed is not
being recirculated.
ADMIN. JUDGE BARNETT: Right, right.
MR. THOMPSON: And some of the water

processed through the central processing facility may

be.

ADMIN. JUDGE BARNETT: Okay. So the 100
gallons per minute is consumptive use. That’s gone.
Is that --

MR. PUGSLEY: Yes.
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ADMIN. JUDGE BARNETT: Okay. Thank you.

ADMIN. JUDGE COLE: And theﬁ, with respect

to the 40 gallons a minute, that’s a bleed from the

water ﬁhatbis recirculating at a rate of éround 4,000
gallons a minute.

MR. THOMPSON: Correct.

ADMIN. JUDGE COLE: That is constantly

recirculating. -

MR. THOMPSON: Corfect.

ADMIN. JUDGE COLE: You bleed off 40
gallons a minute. |

MR. THOMPSON: That's correct.

ADMIN. JUDGE COLE:' Now, has any estimate

been made of the real impact on the amount of water in

the aquifer that you are going to use as a source?.

And has any determination been made whether that is
significant or insignificant?

MR. PUGSLEY:. Your Honor, in terms of the
analyses done on potential: drawdown impacts and
consumption, both NRC staff’s and Powertech’s
pleadings cite to numerous places in the environmental
and technical report that specificaily address those,
including parts of Section 4 of the environmental
report that are specifically designed under NUREG-1748

to address impacts.
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MR. PARSONS: If I may, as described in
the declaration of Dr. Bob Moran, Robert Moran, as a
for instance, at paragraph 14, he does identify
specific portions of the application as well as make
an assertion iﬁ his scientific review upon which we
rely that there is no credible project water balance
that investigateé the potential impéét oﬁl iocai
gfoundwater levels.

So I think there is a contention here.
Part of the contention here, again, is that the
methodology employed to conduct their review is not --
is not sufficient, is not reliable. And it does say
-- I'11l note we talked about 65 gallons per minute,
and then 40 gallons per minute, but even in their
pleadings there is a discussion that in contradicting
us . -- our assumption that the 65 and 320 were a
mistake, they clarify that by saying the 65 refers to
the operating requireménﬁs of a central processing
faciiity.

And then, they go on to say, and this is
in the NRC staff’s response, for instance, at 34, that
the 320 gallons per minute estimate, on the other
hand, refers to the total water usage from operations

at Dewey-Burdock from construction through

reclamation.

-
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And our position is that it is relevant to

look at the éntire life of the.project,'not just, for

instance, the operational 1life. If there 1is

consumptive use éséociated with the restoration, we

think that that’s a relevant consideration with

respect to considering the ultimate impacts of the
project on thé groundwéter table.

ADMIN. JUDGE COLE: I understand that..

They certainly should consider the amount of water

used in reclamation, but that doesn‘t happen all the

time. It only happens when they are reclaiming an

area.

MR. PARSONS: Understood. But the way I
undefstand is, as explained to me before and in line
with this iterative process, is that while they are
operating on one well field they are restoring the
previous well field. So it is not as if they do the
activity aﬁd then . stop the mining'and then conduct
restoration. It actually occurs at the séme time.

ADMIN. JUDGE COLE: But it’s not clear to

me that they are doing both things simultaneously

forever.
MR. PUGSLEY: Right.
MR. THOMPSON: Correct.

ADMIN. JUDGE COLE: They do -- maybe
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feeding the 4,000 gallons a minute,.recirculating it
through, and then bleeding out 40 gallons.a minute,
that might be more continuous than the reclamation
process, which only‘ happens until the area 1is
reclaimed and after they leave‘that area.

MR. PARSQNS: Understood.

ADMIN. JUDGE COLE: Okay. So when you
talk about tqtal volume and impact-.on the water
reservoirs, the aquifers, you have to take a look at
the timeline for each of the activities, and the total
amount of water. And that’s what we have to look at.

MR. PARSONS: Understood.

ADMIN. JUDGE COLE: Agreed?

MR. THOMPSON: I just would like to make
a point here that the étatement that Mx. Parsons read

from Mr. Moran that the analysis was inadequate is

"hardly a specific and particularized concern. That is

just a general conclusion. That 1is conclusory
statement without any support whatéoever fpr it. Why
is it inadequate?

CHAIR FROEHLICH: Let’s move to Contention
5, if we could. And Contention 5, which is failure to
adequately .calculate the bond for decommissioning.——
staff, could you tell me, please, what an applicant

must do at this stage of the proceeding as to
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financial assurance for decommissioning? Can you cite
me to the requirements?

MR. CLARK: Sure, Your Honor. The
requirements for financial assurance are Criterion 9
in Appendix A of Part 40. And they require cost
estimates with an application in order>to support the
apblicant’s_sﬁréty instfument( If an apblication is
granted_before the abplicant -- or before the licensee
begins operations, it must take out bond for the
project. The purpose of the cost espimates is to
support the surety instrument. :

The staff looks for two things. The staff
wants to see in the application the methodology that
the applicant has used ﬁo arrive at cost estimates,
and the étaff' also 1ooks of course for the cost
estimates tb support the initial surety instrument.

The problem,with cost estimates is that
they  are -- first, 1let me step back. Under
Criterion 9, a licensee is required to annually update
its surety instrument, and to update the surety
instrument he must provide updated cost estimates.

| In fact; Powertech submitted cost
estimates AS Appendix 6.6(a) in its application. In
there it prdvides about 30 pages where it sets forth

the methodology that it used to arrive at the surety
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‘ .
amount, the initial surety amount, and also provide
some .cost estimates for the early construction and

operation of, I believe, two well fields.

Even if the NRC approves the license, we

are going to need updated cost estimates even befqre
we grant -- or if we grant the application or grant
the‘licéhéé:'_Béféré PQweftéch‘céh begiﬁ operations,
Qe are going to need updated cost estimates. So those
cost estimates in the application are going to be out
of date, Dbecause ——‘giveﬁ tﬁe time and the staff’s
review process.

| So what the staff seeks in the application
-- and we need the H@thodology, and we need the
estimates that will support the initial surety
arrangement.

CHAIR FROEHLICH: And from your review,
did,yqu come toithe conclusion that they had the
requirements of Criterion 9 that you outlined?

MR. CLARK: We have concluded they met the
acceptance criteria. However, that is -- of course,
we are reviewing right néw -- and I believe we -- I'm
not sure if we have issued RAIs on financial
assurance, but there may be some issues where we will
follow up either to clarify, you know, some questions

for the staff. We would never want to rule out RAIs,
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so we may have questions about -- particularly about

Appendix 6.6(a) .

CHAIR FROEHLICH: Okay. I guess, Mr.
Parsons, as I revigyed the Crow Butte case, I noticed
that there Qas a contention theré that dealt with
financial assurance. Can you either compare or
diétinguiéh thevconﬁéntion in that casé -- I think‘it
was Contention L of the Consolidated Petitioners in
Crow Butte -- and relate it to the financial'assuraﬁce
contention  here, if you are familiar with that case
and that contention?

MR. PARSONS: I have read the Crow Butte
case, but I might need to refresh myself as to tﬁe

particular ruling with respect to the bond. I was not

involved, obviously, in that case.

MR. CLARK: Your Honor,.could I point
out -~ |

CHAIR FROEHLICH: Sure.

MR. CLARK: -- that actually I think it
was Contention L in -- I don’t think it made it --

that issue didn’t make its way to the Commission on
appeal.

CHAIR FROEHLICH: That'’'s correct. That’'s
correct. It’s a contention tha£ was presented to the

Board and denied by the Board in Crow Butte. And I
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was just curious to what extent it is. similar to or
different from that conﬁention.

MR. CLARK: Okay.

CHATR FROEHLICH: You are correct.

MR. CLARK: I just wanted to be clear.
CHAIR FROEHLICH: It was denied by the
MR. CLARK: That was LBP-08-24, I think?
MR. PARSONS: My understanding is that the
ruling by the Board in the Crow Butte was that the
contention with respect to bonding was -- did not
contain ;upport, whereas in this case we have provided
evidence that the bond does not -- does not account --
the proposed bond, I guess, thaﬁ is submitted with the
application does not encompass all of the activities
that will need to be conducted, that will need to be
bonded for.

Andvso whereas in Crow Butte there was not
support -- no support identified for that contention,
in this case we believe there ié. That is, we have
identified specific activities that were not included
in the bonding assessment.

CHATR FROEHLICH: Staff counsel has just
said that this stage of the proceeding, at this stage,

the threshold requirements have been met, at least in
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the staff acceptance review, if I understood Mr.

- Clark.

MR. CLARK: That’s correct.

MR. PARSONS: Well, I guess we take issue
with the completenesé of that assessment, that at this
point there is no information. For instance, as
described in our rebiy >at:» page 32, there 1is no
information calculating decommissioning costs
associated with or diéposal costs associated with
lle.(2; byproduct materiai, for instance. ,

CHATR FROEHLICH: Mr. Thompson, you look
like you are --

K

MR. THOMPSON: First of all, let me see if
I can explain to you what I understand the situation
to be. The Commission ruled in HRI that its
interpretation of Criterion 9 requires an approved --
an NRC-approved estimate for financial assurance
before a license can be issued.

And I believe Mr. Clark saying, okay, the
-- that has been accepted for review, and.presumably,
if NRC finds some deficiencies, they will go back and
ask for some additional information. That is separate
from the surety instrument, i.e. a surety bond or a

letter of credit or cash, whatever might be put up.

The licensee is not required to have the
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. actual, financial mechanism in place until after the

license is granted and before operatiqns begin; So
the question here is: has the licensee, or the would-
be licensee, addressed financial assurance?_The staff
has said‘they have accepted it for review.

I don’t know what the criticisms are. I
don't hévé it right in front of me. There was one
criticism that costs wefen’t based on averaging costs
from other ISL facilities, and that is simply not an
appropriate allegétionq because, as we know,
everything is highly site-specific with ISL, and,
theréfpre, restoration’cost, which is the largest cost
of decommissioning, is going to be different because
of the ggoundwater chemistry and the groundwater
conditions.

So averaging things that were'done at
other ISL facilities is not relevant. Secondly, with
respect to lle.(2) disposal, the'regulationé of the.
NRC’'s requirements are that before you can begin
operations, even if you have a license,lyou.must have
a sigﬁed contract with a disposal facility to take
your 1lle. (2). The volumes of material generated on an
annual basis by ISL facilities are very, very small.

So if they don‘’t have an actual cost, I'm

sure that the contract that they have to submit to NRC
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will have an actual cost at that point.
CHAIR FROEHLICH: Mr. Parsons, do you wish
to add anythiﬁg to the --
MR. PARSONS: Welii, it just seems that the
argument I guess I just heard is that we will get to

it later, and it cannot form the basis for our

‘contention at this time. Wé“would, obviousiy, dispﬁte

that. And to the extent that the NRC regulations
require the bond estimate and thé -- to be in
application materials, it needs to be accurate.

I understand theabond doesn’t need to be
put in place until the operatibn actually begins. But
it seems to me that the argument made, again, would
never allow for a challenée to a bond. So if the bond
is inadequate at the time bperations begin, or if we
feel it 1is 1inadequate or not considering certain
aspects, when does that -- again, I think we are
setting up a situation where essentially it makes it
impossible to challenge at any time the bonding
calculation.

MR. THOMPSON: Not correct. Once again,
that is not correct, because, as we said -- ‘we
mentioned the HRI case. There the initial requirement

was an estimate for restoration of nine pore volumes.

If that is lowered -- if that is lowered,
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it requires a license amendment, and they can be --
that can be challenged. The bond is going to be
addressed on an annual basis. It will be raised or
lowered, depending upon.where you are in the process
at the timé. And the Commission has held that that is

adequate protection to assure adegquate financial

assurahcé} and that has been affirﬁedvby”tﬁé 10th

Circuit Court of Appeals.

MR. PARSONS: My understanding is that,
indeed, if the pore volumes required is lowered, it
would require additional review. But' if it’'s
increased, it is not élear to me that it would be
notice for an additional review, and the éoncern would
be -- certainly if the pore wvolume 1is l@wered, the
bond presumably would go down. If it’'s increased, the
bonding amount would go up.

And I think that would be where -- would
also raise potential concerns with the public that if
the reclamation is to be more intense or more robust,

to make sure that that is bonded for.

And I think in this contention we have

stated and identified specific elements that were not

included in the bonding calculation, and we think that

that supports a genuine dispute and a viable

contention.
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CHAIR FROEHLICH: Okay. And that would be
found exciusively I guess on page‘27 or the top of 28.
Is there somewhere else I should be looking?

MR. PARSONS: In the reply, at 31 anq 32.

CHAIR' FROEHLICH: Okay . -

MR. CLARK: Your Honor, can I make a quick
pbihéton - |

- CHAIR FROEHLICH: Sure. Mr. Clark?

MR. CLARK: -- contention? We would
object to including that discussion of -- the original
contention -- in the reply, the tribe sought to expand

this contention to include- Dr. Moran’s claims in
paragraphs 70 through 72 of his affidavit. Those were
not cited in the original contention, nor was the
substance of Dr. Moran’s claims set forth in any way
in Contention 5.

When the staff responded to Contention 5,
we did not. understand the tribe to be relying 6n Dr.
Moran’s claims that paragraphs 70 thrqugh 72 is the
basis for their contention. It is simply not there.
They claim, as Mr. Thompson éaid, Dr. Moran claims
that Powertech should have used some averaging with
ISL restoration costs for other well fields.

| If the Board looks at Contention 5, that

claim is not set forth in the contention itself.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18
19
20
21
22
23
24

25

227

CHAIR. FROEHLICH: It shows up in the
repiy, right?

MR. CLARK: It does show up in the reply,
but under Commission and gen?ral court precedent, é
reply can’t expénd the_scope of the original filing.
So we would object to the tribe’s claim as going
beyond the scope of a properly-filed --

MR. PARSONS: Just briefly in response, I
think you -- there is an allowance for what is termed
"émplifyingf a contention.

FCHAIR FROEHLICH: And I guess if we are
going to amplify, Mr. Parsons, you will have to focus
me on what paragraph, what sentence, what portion of

pages 27 and 28 are being amplified, so that we don’'t

‘get into that line of cases that talk about ambush?

MR. PARSONS: We wouldn’t want to gét
into --

CHAIR FROEHLICH: We wouidn’t want to get
into that, right.

MR. PARSONS:  Well, I think in the
discussion of what Criterion 9 requires that amounts
of funds insured essentially for all aspects, to cover
the costs of decommissioning—and reclamation of the

areas that are expected to be disturbed, and so we

think it is reasonably within that discussion. It is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW. )
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

228‘
a short discussion, but that is broad language quoted
from Criterion 9.

MR. PUGSLEY: I would join in the staff’s
objection_gn this and state, Your Honor, that if you
reaa the language in 27 and 28, the thrust of --
really, not the thrust, the entire contention is based
bh,what are called -- Quoﬁed.as gréssly underestimated
and insufficient estimates based on the fact that the
costs were projected out over until minor production
in 2012.

There 1s no mention here of any items
lacking. So I don‘t see what is being ampiified here.

CHAIR FROEHLICH: I guess the contentioﬁ,
as I read it, also talkéd about the length of the
restoration time, at least in the initial part of the
pleading.

MR. PUGSLEY: Yes. Well, it argues that
restoration times may be longer than expected, which
we addressed in our pleading regarding the annual
surety updates, and that has been endorsed by the
Commission and the 10th Circuit.

CHAIR FROEHLICH: Mr. Clark?

MR. CLARK: Your Honor, my final point, I
would ask the tribe to <clarify whether it 1is

presenting Dr. Moran'’'s opinion on this issue as expert
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opinion, because Dr. Moran -- we don’t question his

expertise in some areas, but financial assurance does

not appear to be within his expertise. At least it is
not apparent to us.
MR. PARSONS: To the extent this is

relevant at this stage, Dr. Moran’s vast experience in

workihg on mining issues around the world. In that
experience he - has dealt extensively with
reclamation/bonding issues. So I think based on his

experience he does qualify as an expert.

CHAIR FROEHLICH: Okay. Let’s move,
please, tov Contention 6. Contention 6 alleges
inadequate technical sufficiency of’the'application
and failure to present informétion.to enable effecﬁive
public review, resulting in a denial of due process.
Is this contention basically saying that the
application is somewhat disorganized, and, therefore,
is technically deficient?‘ Is tﬁat the gist of this
contention?

MR. PARSONS: I think it' is -- the
contention 1is based on a requirement 1in the

regulations and in NEPA, National Environmental Policy

‘Act, that information presented in this manner needs

to be written for instance in plain language and may

-- such that the public can readily understand the
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information provided.

And while I understand -- and as we. have
seen with some of the other technical issues that have
been raised, there are several areas of tne
application that address the same issues. And if you
look between the technical ‘report and the

environmentai‘report[ you kndw; that is 6)006Apages

\,
AY

where vyou  have information presented in Various
different places on the same issue.

And so the contention is not necessarily
that information isn‘t in there -- I mean, that'’s
contained in the other contentions, the previous
contentions, certainly. But for purposes of this
contention, it is more that the presentation and the
availability of the information within the document is
not up to the standards applicable in the law.

MR. PUéSLEY: Your Honor, if I ﬁay.

CHAIR FROEHLICH: Sure.

MR. PUGSLEY: There is precedent on this
in -- back in the HRI decision in 47 NRC 261, Judge
Block put a chart together of what were then called
areas of conéern, and the standard was germaneness, if
that’s a word. And in the chart there was a specific
- épecific language that said license application is
disjointed, incoherent, and contradictory.
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Aﬁd'whether it was germane, which is a

lower threshold than the current contention
admissibility réquirements, the language Judge Blsck
put in was, "No, this is not an objection to ths

action that will be licensed. This concern may be

discussed with the sfaff, which may consider how to

impfove the orderlinéss of‘thé heéfihglrecord that it
will assemble and file." So that’s the best precedent
we have.

CHATR FROEHLICH: Yes, Mr. Parsons, I
might agree with you that you have to jump around in
a 6,000-page appiication between the environmental
report, the technical rsportclthe‘other pbrtions of
the apéiication itself, and its supplement.

- But I'm not really aware of any legal

" precedent that says that even if you have to do that

that somehow the application itself is technisally
deficient. Do you have anything to support that
proposition? The fact that it’s lengthy, that a
nﬁmber of subjects are discussed both ‘in  the

application itself and in the technical report. Yes,

it i1s time-consuming sometimes, and, granted,
. difficult. I had my difficulties as well jumping
between.

But if they are addressing the matters
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that are required to be addressed, and if you look
within the four corners of the appliéation, including
thé ER and the TR, everything is there, is there any
precedent that séys we shéuld find this technically
deficient?

MR. PARSONS: What we have is statements

from federal régﬁlétibhs.w'hndér" the National

Environmental Policy Act, as stated, NEPA Regulatory
Guide 3.46, and NUREG-1569 that dictate and encourage
that the application be presented in a clear and
concise manner.

CHAIR FROEHLICH: Any guidance the staff
might be able to bring on this, as far as cases or
precedent that talk to the organization of or the
format of the length and the cross-referencing that we
have here?

MS. JEHLE: The staff would like to point
out that the CEQ regulations apply to federal agencies
rather than to the Applicant’s application. And then,
our NUREG applies to the staff. It gives the staff
guidance in its interpretation‘and what it expects
from that -- from the Applicant. And I don’t know of
any case law that would indicate there is an
organizational requirement on the application.

ADMIN. JUDGE BARNETT: So, for the
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Applicant, are there any ofganizational requirements
whatsoever?

MR. PUGSLEY: I terms of organizational
requirements, nét that I am aware of, other than
guidance that is in NUREG-1748 as to the recommended
format for an environmental report. And there is a
‘stéﬁéard.andeofﬁét'ieé'duidé‘tﬁafméddresses technical
-- would address technical reports, but those are not

express requirements. You are permitted, under

" Appendix A criteria) to propose alternatives to just

about -- to the process. So I wouldn'’t see those és
requirements.

ADMIN. JUDGE BARNETT: Okay. Staff, any
organizational requirements whatsoever?

MS. JEHLE: If the application were so
disorganized as to be incomprehensible to the staff,
yves, it would not be acceptable for review. But the
staff’s initial déterminétion that it was acceptable
for review found that it wasn;t incomprehensible. The
staff does not -- in its determination does not make
a statement as to the completeness of the application.

In fact, it anticipates requests for
additional information, and, in fact, has issued

requests for additional information, which the

Commission has found in several cases doesn’t indicate
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ﬁhere isAprima facie evidence of lack of completeness
or lackvof édequacy’by the staff requesting additional
information. | |

ADMIN. JUDGE BARNETT: But_}f thefe were,

like, missing page numbers - and -inconsistent page
.

numbers and hundreds of pages of the appendices, or

something like that, is that disorganized?

MS. JEHLE: I don’t think that that would
be sufficieﬁtly disorganized. If it’'s possible'for
the stéff to follow.the.application, whether page
nuﬁbers ‘are m;ssing or a particular exhibit is
misidentified; if -—

ADMIN. JUDGE "BARNETT: Are wé “talking
about hﬁndredslof page numbers missing?. |

MS. JEHLE: I'm not sure that it would

matter. I would have to see the sections Where
hundreds of pages were -- before I would advance an
opinion. But if it -- if the page numbers were in a

particular exhibit, probably not, you know, page

numbers that were missing, but it seemed sequential,

- but only if it became incomprehensible. And I think

the staff, in its 1nitial acceptance review,
determined that it was not.
ADMIN. JUDGE BARNETT: But the Petitioner

can’'t argue that it is incomprehensible to them?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13

14
15
16
17
i8
19
20
21
22
23
24

25

-theﬁselvés céhndt understand iE.

235
MS. JEHLE: No. I don’t think so.
ADMIN. JUDGE BARNETT: They have 60 days.
It's 6,000 pages. |
| MS; JE%&E: I think ~-- I think the
Commission egpects the Petiﬁioners to have either
éxpert support,'if it is so complicated that they
ADMIN. - JUDGE BARNETT: Well, they have
expert sgpport. He says it is incomprehensible to
him. | |
MS. JEHLE: I find that a sad admission.

But he only addresses I think five specific places

where tables are misidentified or page numbers are

incorrect. And I doﬁ’t think that rises to the level
of significant disorganization, certainly not in the
view of the staff.

ADMIN. JUDGE BARNETT: Thank you.

MS. JEHLE: And, ydu know, I think I might
just mention that to the -- in the tribe’s reply, to
the extent that they are adding additional basés to
this contention, the staff'would object to the use of
the RAIs to bolster their contention.

CHAIR FROEHLICH: Let’s move to
Contention 7, which alleges a failure to include in

the application a review of a plan for the disposal of
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lle.(2) Dbyproduct material. From the tribe’'s .

perspective, 1is this alleging a contention of
omission?

MR. PARSONS: Yes, it 1S

CHATIR FROEHLICH: Okay. And _what
regulations would you cite to this Board to requife a’
disposable §lan for theﬁassociated‘édnféﬁihanté that
you -- -

MR. PARSONS: As cited on page 31 of the
petition, and 35 of the reply brief, 10 CFR Part 40,
Appendix A, talks -- specifically- says, "“Every
applicant for a license to possess and use source
material in conjunction with uranium or thorium
milling, or byproduct material at sites" -- getting a
little irrelevant here. It says, JTO inclﬁde in the
license application proposed specifications relating
to milling operations and the disposition of tailings
or waste resulting from such milling activities."

And while I understand there is an
argument that the Appendix A issues do not -- that
they only apply to ISL where relevant, to the extent
that an ISL mine is going to create and have to
dispose of byproduct waste, that this provision of
Appendix A does indeed apply to require a plan for

disposing of such waste.
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CHAIR FROEHLICH: Okay. Applicant
response, ifII could?

MR. PUGSLEY: Your Hoﬁor, I believe that
Powertech’s response to this is thoroughly detailed in
our pleadings. We have extensive citations to parts
of the application that address this issue, as well as
the fact Ehat, as Mr. Thompsbn said eérliér,VWe érém
required -by NRC to have a contract in place with a
diéposal facility, an 1lle. (2) disposal facility, prior
to the commencemént of operations.

In addition, the Critericn12 of Appendix A
merely 1imposes a requirement under Commission
interpretation that an ISL facility must dispose its
lle.(2) byproduct material at a -- solid 1lle. (2)
byproduct material aﬁ an already -- at a licensed
lle. (2) facility, such as the White Mesa Mill in Utah
or the new waste control specialist facility in Texas,
etcetera.

But the provisions of our application that
are cited in the pleadings, most notably on page 52,
we believe addresses the issue at this stage of the
proposed action.

MR. THOMPSON: May I just add --

CHAIR FROEHLICH: Sure.

MR. THOMPSON: -- we are not dealing with
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tailings here, which is a whole different ballgame.
What we're talking about is small volumes of material,
filters, spent resins, that -- and the applicatipn
says that they are going to store these things until
it is feady for shipment, and they wili'ship it by an
appropriately licensed or certified contractor to a
licensed 1lle.(2) facility.

‘fhey cannot dispose of it onsite under
Criterion 2. It is not rocket science. It is pretty
straightforward.

CHATR FROEHLICH: This is a question for
the staff, please. Has the Commission spoken to the
gquestion of waste ffom an ISL-proposal?

MR. CLARK: In the context of Appendix A?

CHAIR FROEHLICH: Either from Appendix A
or, in general, has there been any guidance from the
Commissioh. or any cases where the Commission has
spoken to the disposal issue from an ISL operation?

MR. CLARK: Well, the chiefr guidance
provided by the Commission was in Hydro Resources --
I don’'t remember the CLI number -- but where they
acknowledged that not.all provisions in Appendix A
apply to 1ISLs, and that the many provisions in
Appendix A are directed toward tailings associated

with conventional mills.
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In the Commission’s language it was --.the

Commission directed the staff to apply those

provisions in Appendix A that essentially govern ISL

operations. And that -- as the Commission said, it is
on a case-by-case basis where the staff looks to see
whether the language in a particular criterion does

Addiﬁional guidance was provided'by Ehe
Presiding Officef in Hydro Resources. I do have the
cite, because the staff cited it in our response.

CHAIR FROEHLICH: Okay.

MR. CLARK: LBP-99-149 NRC 29. That
addressed -- in the staff’s view, that disposes of the
tribe’s first argument that 10 CFR 4031 (h) requires an
1lle.(2) disposal arrangement at this time. And we
quoted a block quotation in our response -- our answer
to the tribe, on page 39 of our answer. 4031(h) does
not apply to 1lle. (2) byproduct material assoqiated
with ISLs_for the reasoning sﬁated in the Presiding
Officer’s decision.

Likewisef if I could emphasize, the only
two regulatory criteria cited in the tribe’s
contention were 4031 (h) and.ériterion 1. Criterion 1,
if the Board looks at the language, that is clearly

directed towards tailings associated with conventional
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milling. And under Hydro, that would not sensibly.
govern ISL mining, so the staff would not apply
Criterion 1.

Those were the only two proviéions cited
in the tribe’s contention.

CHAIR FROEHLICH: Is there anything in the

'NEPA statute that would require an analysis of the

waste disposal issue?

MR. CLARK: NEPA would require possibly an
analysis by the staff. Nothing in NEPA would placg a
burden on the Applicant at this time to -- NEPA, as
the staff stated, does not impose substantive
requirements. So if there is no NRC requirement that
the Applicant provide a plan at this time, NEPA would
not require that.

CHAIR FROEHLICH: What would be the
applicability, if any, of staff NUREG-1569 to this
issue?

MR. CLARK: Again, Your Honor, the NUREG
would provide one way for Powertech to meet the
requirements of Part 40 and Appendix A. It would not
be the only way.

I beliéve that under NUREG-1569 it is
appropriate to include a plan for the disposal of

lle. (2) byproduct material with the application, or
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for the stafﬁ~to deal with it by 1icénse céndition;ﬂ
impose a liceﬁse condition requiring'that before the
Applicant can beQin opepatiops, or theﬁ the licensee,
that the licensee have the plan in place‘beforeighef
begin operation.

So it can be done one of_two ways. . I

believe that is consistent. And court’s indulgence if

I —-

MR. PUGSLEY: Your Honor, Section 6.2 of

 the SRP, we have a quote on page 51 of.Qur'pleading

that speaks directly to.ﬁhis.  It says,_“Thé review
should confirm tgat;thé 1icen$eé will haye an approved
decommissioning radiation proﬁection program in place
before the start of reciamation and cleanup work, and
that an acceptable agréement is in.place for offsite
disposal of 1lle. (2) byproduct material." ~Thét's
Section 6.2.1, page 6—15‘,4 of the SRP. |

| MR. THbMPSQN: And as far as NEPA is
concerned; it seems to me the generic environmental
impact statement; upon which Appendix A of Part 40 is

primarily based, addresses the disposal of 1le. (2)

’byproduct material from ISL facilities, and that is

reflected in Criterion 2, whiéh'says we don’t want a
whole lot of small disposal sites. You have to take
it to a licensed mill tailings disposai facility.
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MR. CLARK: Your Honor, if I could mention
that the staff did sepd an RAT to PoWertech inquiring
about their plans for disposal of 1lle.(2) byproduct
material. And it asked wheth?r they had a plan or
whether ;héy intended.to‘proceed.by‘license condition.

The RAI essentially noted that you either
need a. biéﬁ:moiziyéd are lééing‘ to have a license
condition requiring you to have a plan before you
begin operations. So it is consistent with the NUREG
to address i; one of those two ways.

CHAIR FROEHLICH: Okay. Because that --
as_Ivreéd through that NUREG-1569 I saw the phrase or,
I quote, "The reviewer shall examine the terms of the
approved waste disposal agreement, " which lgd me to
believe that the staff was looking for an approved
waste disposal agreement when it conducts its review.

MR. CLARK: That is not always the case.
I mean, set practice is to allow for imposing the plan
by license condition.

CHAIR FROEHLICH: Mr. Parsons, can you --

MR. PARSONS: I would just say a review
requires more than a promise from the company that we
will do it at a further time. We think that
Appendix A and the provisions cited in our briefing

with respect to NUREG require a plan to be in place --
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or, excuse me, a plan to be provided for the disposal
of this. I mean, it’s bénign'material. This‘is
material that should be treated carefully, and I think

there is a reason why there is a requirement for these

waste -- a plan for these wastes to be provided.

MR. PUGSLEY: Your Honor, we would echo
the staff’s view on the.'légal -- the reguiatofj‘"
provision cited by the tribe that they do not go to
this issue, which 1is 4031 and Criterion 1 of
Appendix A, but, further, this -- let me again
reiterate that itvis not as if Powertech provided an

application that just said, "Yes, we will dispose of

it offsite."

That’s -- we have extensive sections of
our reports cited on page 52 of our brief that -- let
me just make -- yés, 52, sir -- .that address these

issues. And it’s not as if -- and Section 4, as you
can see there, the environmental.report, two sections
in Section 4 which, by format, is the impact analysis
specifically directed towards this issue.

CHAIR FROEHLICH: Staff, in a number of
recent COL cases, which I realize are not ISL cases,
most particularly the Vogtle decision by the
Commission in CLI-09-16, as I read that deciéion in

the context of the COL, the Commission insisted that
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there be a statement of where the wasté will go at the
end of the project or during the life of the project,
and that be included with the application and subject
to review.

Is there any guidance 1in that .Vogtle
decision that you think would apply to ISLs?

MR. CLARK: Your Honor, I'm sorry, I'm not
immediately familiar with.Vogtle. I'll certainly look
at it as soon as I can. Could I ask Your Honor,
though, if that dealt with safety criteria, or was
that requirement imposed by Part 517

CHAIR FROEHLICH: Now you have me --

MR. CLARK:- ' Because my short answer would
be if the Vogtle -- requirement of Vogtle were a
safety requirement, there is no parallel provision --

CHAIR FROEHLICH: Okay.

MR. CLARK: -- applying to ISR operations.

If it 1is based on environmental criteria, or

- environmental regulations, it’s a different issue.

CHAIR FROEHLICH: My law clerk tells me it
was a Part 51 requirement.

MR. CLARK: Well, I would be interested in
hearing what the Commission said. Unfortunately, I am‘
not --

CHAIR FROEHLICH: That cite is CLI-09-16,
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the decision in Vogtlé, July 31, 2009.

MR. THOMPSON: What kind of waste is that
decision dealing with?

MR. PUGSLEY: Was it dealing with épent
fuel?

CHAIR FROEHLICH: Low level waste. This
was a low level wasté’ éioVéS‘éndﬂédﬁipmehE; tools and
such things.

MR. THOMPSON: Right. Well, I mean, the

Commission has mandated that lle.(2) can only go to a

licensed lle. (2) facility. It’'s  pretty
straightforward.
.CHAIR FROEHLICH: Let’s move on to

Contention 8. This contention speaks to requiring the
tribe to formulate the contention before an EIS is
released violates NEPA. I guess I need to ask the
tribe, where in I guess the Sierra case do we have
support for the timing requirement'that is the basis. .
of this contention?

MR. PARSONS: Well, the Sierra Club v.
Marsha, 1is that the case you are --

CHAIR FROEHLICH: Yes.

MR. PARSONS: Yes. That is one of the
citations pfovided. I think that the crux of this

argument, frankly, is not unlike the NHPA argument,
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that NEPA requires that the NEPA process begin --
again, similar language -- at the earliest possible
time.

In this case ~-- and I understand it is not
unigue to this case, but.with respect to this case,

there is review going on. The agency is engaged in a

déﬁaiied,enﬁironmeﬁtai reView;"éﬁd.uhdé£>ﬁhejﬁé£i6héi'

Envifonmental Policy Act, agencies are reqﬁired to
begin the NEPA process as soon as they begin that
detailed review.

CHAIR FROEHLICH: Staff, please confirm
for me that the NEPA statement and the comments aré
reviewed at a point in time before thé license 1is
issued?

MR. CLARK: Can I just --

CHAIR FROEHLICH: Sure.

MR. CLARK: -- Your Honor, to me this
seems more like Contention 9 than Contention 8, as
stated by Mr. Paréons. I just want to be clear we are
talking about --

CHAiR FROEHLICH: I was looking at
Contention 8, I guess the first paragraph that follows
the heading where the Sierra Club v. Marsh is cited,
and I believe that dealt with requiring the agency to

take a hard look, and so on, 1in recognition of a
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decision made without the information put before --

and the harm to NEPA seeks -- 1t talks about the

application of NEPA to the process, and, as I read it,

to the timing of that.
I think there was a concern here that the

tribe was somehow at a disadvantage because it

couldn’t put forward its NEPA contentions until -- at

this.point, it would have to come in, I thqﬁght, after
the SDEIS.

MR. CLARK: Oh, okay. Thank you. They
are closely related, 8 and 9, so --

MR. PARSONS: Yes.

MR. CLARK: ~- I just wanted to be sure.
Thank you. |

MR. PARSONS: There is‘several references
in NEPA to early as possible time. I think that is --
they may have some intersection and bolster eaCh
other, but understood that -- what the confusion.

CHAIR FROEHLICH: Would staff please
address the timeline of the NEPA review and the
opportunity for interested parties to raise their
concerns dealing with NEPA issﬁes consistent with the
statute itself and the cases that have been decided
under it?

MS. JEHLE: The staff has -- once it
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received the application began its review, which
includes the environmental review, and willvcu1minate
with the issuance of a final environmental impact
statement, which is down the road.

They have begun their environmental

review, and when they are ready to issue a draft EIS

it will be available for public comment. And those

comments, as always, will be reviewed, analyzed, and

addressed. They will be integrated into a final

supplemental EIS, and so there are several stages of

opportunity for public comment, and the tribe would be
able to amend or bring in new contentions based on the
staff’s EIS, supplemental EIS, should they find new
information. Yes?

CHAIR FROEHLICH: So in your answer I
think you said, "As always, this is the way the agency
staff and the agency conduct"”

MS. JEHLE: Procedures.

CHAIR FROEHLICH: -- "NEPA and complies
with the statute," is that correct?

MS. JEHLE: Correct.

CHAIR.FROEHLICH: So then, Mr. Parsons, my
question for you is, 1is not this contention a
challenge on the way the agency does, as always, to

use staff counsel’s phraseology, the way the
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Commission éonducts its NEPA review in all caseé?
MR. PARSONS: As I stated, thati.ﬁ may be
the case that other -- that they‘do conduct it in thié‘.
manner in'dther cases. i think ouf'conc?rn is with‘:

this case, and that, as applied.towthis application in

this proceeding, that the way'the NRC is going about .

conducting its NEPA analysis is contrary to the |

statute, particularly with respect. to the timing.
.So, and as a result, it puts the tribe in

a position in this case of . having to .develop

‘contentions without the benefit of the analysis that

the‘NEPA.process would provide. And then, again, this
concern of a liability later for the tribe, to the
extent that there is addition@l information provided

in the NEPA process, we don’t have the same ability to

admit contentions -- that is, they are discretionary
down the road -- whereas they are not at the front
end.

And so it sets ,up a process. It
essentially puts the cart ahead of the horse, and we

think that under NEPA that -- the way that the NRC is

. processing this application with putting the NEPA at

the back end is not consistent with the National
Environmental Policy Act.

MR. PUGSLEY: Well, if I may, Your Honor,
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this harkens back to the staff’s comment regarding the
fact.that NEPA imposes requirements on agencies and
not applicants, because the Commission’s regulations
say tha£ﬁthis proceedi§g is based on the Applicant’s

license application.

If we are talking about the earliest

 possible time that contentions could be filed |

regarding NEPA actions, which are taken by NRC staff,
the earliest pdssible time that can happen is when a
draf; NEPA document is issued. And the regulations at
2.335 specifically state that you can’‘t .challenge
these regulations, including 2.309(f)(2).

And the other point I would like to make
is, while Mr. Parsons says that the admission of
contentions later in the prbcess is discretionary,
well, they are discretionary now. So it is a matter
of, what are the Commission’s regulations for the
admissions of these contentions? And this -- if I'm
nét mistaken, the regulation at (f) (2) was promulgated
in 2004, and the time to address the viability of that
contention was then, not now.

CHAIR FROEHLICH: That regulation.

MR. PUGSLEY: Yes.

CHAIR‘ FROEHLICH: I thought I heard you

say "contention.®
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MR. PUGSLEY: Of the regulation, not the

contention. No.
CHATR FROEHLICH:l Okay. I think there .is

perhaps, among some  of the Petitioners, a

]

misunderstanding of the burden, and also the timing I

think of certain of these contentions. The burden is

no different when a contention is based on new

information. The burden it must meet is exactly the
same as it is now.

So if there is new information that was
not available to the Petitioners before that time, and
it shows up in the SDEIS, that is the time to raise
it. And the standard and the burden is exactly the
same. That is not a late contention.

MR. PUGSLEY: Thank you for that.

CHAIR FROEHLICH: ' Okay? Staff, can you
confirm that --

MS. JEHLE: Yes.

CHAIR FROEHLICH: -- my understanding bf
the regulation.

MR. PUGSLEY: Yes, sir. That’'s -- we
agree.

CHAIR FROEHLICH: The Applicant, my
understanding of --

MR. PUGSLEY: Yes.
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CHAIR FROEHLICH: Okay. Thank you.
Moving right éléng, Contention 9, failure
to consider connected actions. Again; this I think
goes to a timing question. I‘m wondefing if this is
indeed premature. Staff, can you qomment on the
procedure that the agency staff will undertake as it
relates to the coordination with other agencies?

)

- MR. CLARK: Your Honor, the staff is --

the NRC is the lead agency in the review of the "

Powertech,applicatibn, and we will consult with other
agencies, such as the Environmental Protection Agency,
and other relevant federal and state agencies. Those
cbnsultations are - some of them have begun, some of
them have yet to begin, but we will engage in those
consultations.

When we issued the final environmental
impact statément, and possibly when we issued the
draft EIS, some of those consultatiohs will Dbe
completed. At that time, we will put our findings
before the public, and they will have an opportunity
to challenge them under 2.309(f) (2).

Similar to -- I don‘t know if I'm going
%nto more than yoﬁ asked for --

CHAIR FROEHLICH: No, I want you to go

into -- and also address the timing of, you know,
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cohtentions based on ﬁhose consultations andqﬁaterials
that will be contained in the DSEIS.

MR. CLARK: Generally, when we issue the
draft supplemental EIS, génerally, under Commission
precedent, chtentiénS are timely filed within 25 days

of the release of new information. In fact, in this

case we have -- already have had a late-filed |

contention, so the Petitioners are aware of that
timeframe, and they will be able to take advantage of
that and file contentions challenging any conclusions
in the draft SEIS or the final SEIS that different
significantiy from conciusions in Powertech’s repoft.

We, at this time, are hesitant to provide
a timetable for release of those documents, frankly,
because 1 haven’'t consulted with the staff, and
appropriate staff people probably aren’t here to tell
us exactly when. We would be happy to get back to the
Board with that information, if anyone is interested
in a schedule for release of the draft SEIS. At this
time, we don’'t have that information. It will
probably be somewhere -- court’s indulgence'a second.

CHAIR FROEHLICH: Sure.

MR. CLARK: My hesitancy was justified..
In part, the release date will be related to

additional information we receive, for example, in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
© 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20
21
22
23
24

25

- 254

response to Powertech’s RAIs, based on that. We will

‘have to review that information carefully, and that

may affect the timetable. It should be roughly within

-—'it won’t be five years. ‘It should be within.a year
or so. |

MR.'PARSONS: Take your-time.

m_(iauéhtéilym_u“MMwmw“.H“;mu_u

MR. CLARK: We‘’ll take all the time we
need, but Qe appreciate that.

Your Honor, I'd turn to Crow Butte,
becausé Crow Butte was’ mentioned in the order
scheduling this oral argument.

‘CHAI_R FROEHLICH: Yes.

MR. CLARK: The Commission’s decision in
Crow Butte, CLI-09-09, is on point with respect to
Conténtion 9. And there the éommission.likewise found
that on issues arising under NEPA{'Petitioners shall
file contentions based on the environmental report,
and the Peﬁitioner can later amend those contentions
based on the -- based on conclusions in the\staff’s
environmental documenﬁ that differ significantly.

The Commission was merely repeating
language in 2.309(f) (2)., but that’s in the Crow Butté
decision, CLI-09-09, 69 NRC at 348 through 351. And

it is also in the other Crow Butte decision, CLI-09-
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12, 69 NRC at 566. In the staff’s view, there is
really nothing more to say on this issue.

CHAIR FROEHLICH: Well, let me Aavsk the
staff a numbér of questions relating to the fact that
we have a numbexr of NEPA' allegations, multiple
contentions, and we are dealing with a sovereign
entity. And I understand that the Commission has
evidently a strategy for outreaéh and communication
with Indian tribes potentially affectedﬁrwith the
uraﬁium recovery sites. Are you familiar with tha;
doéument, counsel?

MR. CLARK: Your Honor, I am not closely
familiar with it. I know that our staff are familiar
with that.

CHAIR FROEHLICH:  Okay.

MR. CLARK: May have to --

"CHAIR FROEHLICH: Fof the record, I am
referring to ADAMS.accession number ML 09 21 101 01.
And in this document it‘says it is -- the purpose of
the document is a strategy to articulate the U.S.
NRCfs approach to promote government-to-government
relations between itself and federally-recognized

Indian tribes that have no interest in, or may be

potentially affected by, NRC’s regulation of uranium

recovery facilities.
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So, in my quick reading, I thought this

‘might have application to the situation and the

Petitioner concérns of the tribe.
This document talks about the background
of the NRC's trust-responsibilities, and also leads in

and discusses how that affects recovery facilities..

. And it talks about extra efforts that the agency and

its staff are‘to undertake in deaiing with Indian
tribes. And I wanted to be sure that in this case
this strategy is.being implementeq as it affects the
Petitioher) the‘Oglala Sioux tribe.

The strétegy' talks about those things
could'happen‘at different steps along thekway in a.
liceﬁsing process.' And I wanted to know if the steps
that are articulated in this document have taken place
in this case or are scheduled to take place'as the
environmental documents are»prepared.

It says in the document that the process
bégins with a formal lettér of intent for planned

actibns that major license applications are to send

- one of these letters of intent to the NRC,‘and the NRC

will put such a letter of intent on the ADAMS system

and make it available to the public.

Was that done in this.case?

MR. CLARK: It was done, Your Honor.
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CHAIR FROEHLICH: = And this strategy

document goes on to say that in addition to the

website notification the NRC plans to phone or e-mail
federally-recognized Indian tribes in the area of the
proposed action to inform them of a matter of
potential interest as part of the tribal outreach
MR. CLARK: Your Honor, I believe it was

done. I know there were e-mails sent from the NRC

proje¢t manager for the Powertech application to

~counsel for the tribe in April 2009 informing counsel

of the receipt of Powertech’s application, and that
was publicly available.

And I want to clarify, it wasn’t present
counsel for the tribe.

CHAIR FROEHLICH: Okay. All right.

MR. PUGSLEY:  Your Honor, if I may
interject, please.

CHAIR FROEHLICH: Yes.

MR. PUGSLEY: While I agrée that this
Commission directive and policy initiative regarding
outreach is gn extremely important ope -—and I don‘t
think YOu will get any question from the company on
that -- with respect to antention 9, if you look at

the language of the initial pleading, the focus is on
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NRC as the lead agency for NEPA purposes, has failed
to engage other agencies.

And the only example offered in the

contention is Powertech’s filing of a Class 5 UIC

permit.i And that the tribe would be harmed, according
to the pleading, if NRC should continue to ignore the

While you did mention before; Your Honor,
that this is a question of timing, I would
respectfully suggest ifjj;a question of jurisdiction,
because EPA Class 5 permits are not in any way issued
by NRC. They are exclusively under ﬁhe purview of

EPA, in this c¢ase Region 8 for South Dakota, under the

Safe Drinking Water Act.

Commission precedent has shown that the
review of an NRC license is wholly independent, for
purposes of review, from things such as aquifer
exemptibns or UIC. Now, grant you, NRC has provisions
in its regulations that somehow are linked, such as
you have to do a Part 20 analysis on a deep disposal
well for potential radiation exposure.

But this 1is really a <question of

jurisdiction here, and the point is, when it comes to

‘the NRC review process, the only agencies that they

coordinate with are ones that have interests in terms
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of the land where the project is, sﬁch as like BLM;
there is an MOU between NRC and BLM'right nbw. But
the NRC review is its review. It is not NRC and BLM's
review. BLM would do its own review. EﬁA would do
its own review of a Class 5 permit.

And history hasv shbwﬁ - that in these
e“xampie's' EPA is an interested stakeholder. The agency
does sbeak with them, -but that is what they are in the
context of this application -- an interested
stakeholder, not a joint reviewing agency.

CHAIR FROEHLICH: I didn’t read the
contention that'narfowly. I believe the crux of it --
and correct me if I'm wrong, Mr. Parsons -- bﬁt it
alleges that at this'stage ther;.hasn’t been the
engagement of the other federal agencies that might'be
affected. 1Is that --

MR. PARSONS: Yes, that’s correct. And

just briefly, although there is independent permitting

~authority, the requirements of NEPA are such that even

though NRC does not have jurisdiction over a Safe
Drinking Water Act perﬁit, .they are required' to
analyze all connected actions regardless of who the
permitting -- even if there is no -- even if it 1is
just a private party conducting an activi;y, they have

to review that within the NEPA process as well. There
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is lot of case law on that.
I see some shaking heads over here, but I

have to tell you that NEPA is extremely comprehensive

.in its -- the scope of its review for environmental

impacts, particularly with respect to cumulative and
connected actions.

MR. PUGSLEY: But I think there is some
confusion here between what the practical effects of
EPA’'s review of Powertech’s Class 5 UIC permit is vis-
a-vis the Atomic Energy Act license application. And
essentially the Commission has interpreted NEPA, which
it is empowered to do, and basically its regulations
say that they are reviewing all aspects of this,
including the fact -- and if vyou go through
Powertech’s application it is full of discussions and
impact analysis associated with a deep disposal well
option.

So NRC is reviewing this information, but
the reference to the fact that NRC needs to follow Ehe
EPA permitting process for a Class 5 well -- well,
maybe they’1ll follow it, sure. Butat the same time,
it does not impact its final decision on whether to
issue an Atomic Energy Act license.

MR. THOMPSON: Let me just add, it will

follow it, because if Powertech’s only option was deep
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weli disposal or classified UIC dis?osal, and they
didn’'t get the permit, they would have to come back to
NRC, because NRC wouldn’t let them.begin operations.

Yes, it is taken into account.. There are

~alternatives proposed for disposal of lle. (2) waste.

And depending upon what they ultimately decide, if

they get a deep well, the environmental analysis and

the safety and health analysis associated with that by
EPA, with respect to groundwater contamination, NRC
isn’‘t going to countermand that. They are going to
say, "Okay, if EPA says you have the permit, you may
use it. If you don’t have the permit, you won'‘t."

And, in fact, NRC puts in its licenses for
ISL,V“If yvou don’t have an aquifer exémption, and you
don’'t have a UIC permit, you can’'t go forward." »

CHAIR FROEHLICH: Okay. Thank you. If
you have --

MR. CLARK: Oh, no.

CHAIR FROEHLICH: I wanted to go through
and sort of work with this strategy as it applies to
dealing with other federal agencies and'dealing with
Indian tribes in particular, and make sure that the
things that are outlined in the strategy are taking
place in the field.

MR. CLARK: Sure, I would be happy to,
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Your Honor. The staff’s view was that even if the
staff were not doing theée things the contention would
not be ripe until we release the document, but I would
be happy to discuss --
CHAIR FROEHLICH: Right.
MR.  CLARK: -~ the issues.
' CHAIR FROEHLICH: I’'m not --
MR. CLARK: Sure.
CHAIR FROEHLICH: I understand that it is
the intent during the process of the 1license

application review that all meetings for either safety

or environmental purposes, they will be publicly

noticed. And in addition to the public notice at

least 10 days before the meeting, the NRC will notify
the tribes, either by phone of e-mail, of any notices
of planned early meetings of potential interest on the
website. TIs that the --

MR. CLARK: That’s the policy, and, as
best I know, we have followed that. Thé meeting on --
we held a teleconfefence to discuss RAIs that went
out, and I believe some counsel here ﬁarticipated in
that call, some counsel for the Petitioners.

| MR. PARSONS: 1Indeed, I asked to be added

to that call at a very late date, and the staff

accommodated me at that time, so --
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CHAIR FROEHLICH: Okay} And I suppose to

the extent that it is part of the environmental

review, any scoping sessions, or whatever they are,

scheduled to be held will be, again, subject to the

public notice as well as the supplemental notice to

the federally-recognized tribes.

N ~ MR. CLARK: They will be, Your Honor. I

do not know at this time whether there will be an

additional scoping meeting. There was a meeting I

believe in June, almost this time last year, June 11, .

2009, omn the Dewey—Burdock. proposal at the time.
Maybe Powertech or Mr. Frénkel cén correct me, but I
believe there was a publip meeting on the receipt of
the initial application.

And because the supplement is réaily just
another 100 pages or so, I don't know if the staff has
yvet decided whether there will be another public
meeting, public scoping meeting for the supplemental
EIS. However, we will certainly hold it open for at
least 45 days to receive comments on the draft SEIS.

Also, as noted in our briefs, we posted
notices and ads in six western South Dakota papers in
January inviting'public comments on issueé to consider
in the EIS. | |

CHAIR FROEHLICH: Okay. Thank you.
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MR. PARSONS: Your Honor?
lCHAIR FROEHLICH: Yes.
MR. PARSONS: If I may, you stopped just
short of whgre I was hoping you’'d go, which is

distribution. - one of the bﬁllets here is

distribution of accepted license application. One of

CHAIR FROEHLICH: Okay.

MR. PARSONS: One of the issues we have
been going back and forth‘with NRC staff and, to some
extent, Powertech with is the failure of either NRC
staff or Powertech to provide any hard copies in any
locations other than Maryland, which, as you might
suspect, 1is not quite as convenient for the 1local
population here as it might be.

The tribe has not received a hard copy of
the application, and even though this document says
that following NRC'’s acceptance the applicant is
required to serve a copy of the application, minus
SNSI document, to the Chief Executive in the
municipality or county in which the facility is
located, we did some research and made several calls,
and were unable to confirm, and in fact received
information that neither Fall River County nor Custer

County had received any hard copies.
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P

- So we have great concern and‘the‘tribelé—
I met with the tribal government officialgfyesterday,
and they were very  concerﬁed. with ‘the fact- that

although there is a tribal college that has a uranium

program with students active in the issue, and the

tribal government offices in Pine Ridge are ‘very --

“the folks there are very -- government officials are

very interested in this project, as you see from our
pleadiﬁgs, we have not received any hard copies.

| And to the extent a motion is appropriate,
to ask for that indulgence, we would be happy to make
it.

CHAIR.FROEHLICH} In reference to‘the hard.
copy, it'comes from the Commission strategy document
or --

MR. PARSONS: It says on page 3 in the
middle, "Distribution of acceptéd license
application." It is our understanding that the iicense
appiications have been accepted.

MR. CLARK: Your Honor,lI would just baée
~-- I don’'t have the language in:front of me, bup.I
would reaa that different. I beliéve the distribution
that the iiceﬁse application has been accepted, we
send out an acceptanée letter to Powertech’s

executives informing them that their application has
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been accepted for detailed technical review. And that
is about an eight-page document. I think thét might
be -- again, I'don>t want to overstate -- |
MR. fARSONé: No, not at all.

MR. CLAﬁK: -- the staff’é position, but-

I think that might be what that’s referring to.

'MR. PARSONS:  Well, it does say,

"Following NRC's acceptance of-the application, the
applicant vis required to serve a copy of the
application, minus any information deemed sensitive
and non-public, to the Chief Executive of the
municipality or county in which the facility 1is
located.

"In the interest of outreach to the local
community, including area tribes, the NRC will
encourage the applicant to contact the local library

and make arrangements to distribute a copy of the

application, minus sensitive and non-public
information, to the 1local 1library for public
inspection.

“"While 1ocal library distribution is not
a regulatory requirement, library availability would
facilitate public accessibility for those who do not
have access to electronic files." And, frankly, we

have asked several times now that that be done and
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have been rebuffed; And I guess maybe si£ting here
today Powertech can aQree to provide a copy to the
Pine Ridge Reservation as well as the Oglala Sioux
College and -- excuse me, Oglala Lakota Colleée; and
also to the local governments here in Fall River and
Custer County.

' MR. PUGSLEY: Counsel, can I ask your

indulgence to peruse that document?

MR. PARSONS: Oh, absolutely.

MR. PUGSLEY: I don’t have‘it.

MR. PARSONS: Sure. Do you think that you
might have it, or -- | |

MR. PUGSLEY: I wish I could say I did.

MR. PARSONS: Third full paragraph.

MR. PUGSLEY: Yes.

MR. PARSONS: Okay.

(Pause.)

MR. PUGSLEY: Just for my infofmation
purposes, just because -- and I apologize for taking
so much time here. Because I'm not familiar with
this, I -- when was this issued? I just -- and this

is why I‘m pleading ignorance here.
CHAIR FROEHLICH: This is August 6, 2009.
MR. PUGSLEY: August 6, 2009. Okay. All

right. Well, we’ll -~ counsel, we will speak with our
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principals today. And if we reconvene tomorrow, which

it looks like we are probably going to, we can answer

your request then. X
MR. PARSONS: Wonderful.
MR. PUGSLEY: Okay?
MR. PARSONS:“Thaﬁk you.
~ MR. PUGSLEY: And I Ehé{rikf”izé’d for-sharing. |
MR. PARSONS : - Appreciate the
consideration.

CHAIR FROEHLICH: From the -Board’s
perspective, I would encourage the Applicant to make
copies of the application available to the affected.
tribes. I would encourage the staff to encourage the
Apﬁlicant; as the document‘séys here, to make this

available to -- in all manner that would facilitate

_public access for those who do not have access to

electronic files, consistent with the Commission’s

strategy for outreach of communication with Indian
tribes. ,
MR. ELLISON: Judge Froehlich, also, if
you could please expand that to local municipalities.
For example, Susan Henderson does not have a computer
and e-mail. She has no ability to‘get electronic

copies. And 1f it was <copied 1in the local

municipality of Edgemont, and there was a copy in Hot
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Springs, that would make it availabledtp - and'Custer

-- aVailable‘to hérvand Mr. Nye.

CHAIR FROEHLICH: Indeed.  The staff
document here -- of Commission’s recitatioﬁ of-tﬂe
staff respbnsibility,speaké_to provide to the Chief

Executive of the municipality or county in which the

with our principals and perhaps tomorrow report‘for
the record what actions we can take, and state on ﬁhe
record in this case that are in compliancg or tQ what
degree they are-in{compliaﬁéelwith the Commission’s
strategy.

I think we can do oné more éon;ention this

afternoon and start fresh with the Consolidated

' Petitiorders in the morning. Contention 10 deals with

the fact that the environmental report, the report

prepared by the Applicant, does not examine impacts of.

a direct tornado strike.

Let me ask Mr. Parsons, is this contention

facility is located, I think we call -- I will talk - |

supported by anything else other than the one-page

attaéhment to the petition denominated I think Tribe
Exhibit 117

MR. PARSONS: . I thinthhat was added to
demonstrate that this poteﬁtiai occurfence is not so

out of the realm of possibility to not be considered.
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- And so apart from the statements in the contention,

and the exhibit demonstrating that this kind of
preparedness is a common practice in the region, and
the requirements associatéd.with 40 CFR 1502) which isg
a CEQ regulation, that is the basis for the

contention.

CHAIR FROEHLICH: 1Isn’t the issue of [

tornadd strikes assessed or discussed in Section 7.5.5
of the technical report?

MR. PARSONS: I'm sorry. I don’t have
that in front of me.

CHAIR FROEHLICH: Well, perhaps I can ask
the apblicant.

MR. PUGSLEY: Yes, it is.

CHAIR FROEHLICH: Where, 1f at all, are
tornado strikes discussed in the application or your
technical report?

MR. PUGSLEY: Yes, sir. The Section 7.5.5
of the technical report addresses this issue in light
of NRC’s NUREG CR-6733 analysis of tornadg strikes and
ISL facilities. And as stated -- as quoted in the --
excuse me, I apologize.

Oh. As stated in page 58 of our
pleadings, basica}ly, fhat NUREG concluded that no

design or operational changes would be required for an
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ISR facility, but that chemical storage tanks should
be located far enough apart to prevent contact during

a potential tornado. So that is part of our

application.

CHAIR FROEHLICH: And the Fansteel case

requires examination of reasonably foreseeable

impacts. Is this a reasonably foreseeable impact from

the Applicant’s perspective? A tornado strike, I
mean.

MR. PUGSLEY: Well, from our perspective,
it is not based on NRC’é analysis, first and foremost.
And Fansteei also, mind vyou, Your Honor, 1is a
different type of facility, which is why NUREG/CR—
6733's analysis pertaining specificaily to ISLs,
rather than the Fansteel facility, which was not --

CHAIR FROEHLICH: Right.

MR. PUGSLEY: -- is particularly relevant
here.

CHAIR.FROEHLICH: Mr. Parsons, can.yoﬁ add‘
anything to the reasonably foreseeable impacts of
tornado strikes in this area in your pleadings?

MR. PARSONS: Yes. Aé cited on page 49,
Exhibits 3 and 4 to the reply, and on page -- sorry,
that’s on page 49, and on page 51, again, an

admonition for the Black Hills region of South Dakota
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from the. National Oceaﬁic.‘ and Athospheric
Administration, too( that facilitiés and people iﬂ
this region should have such‘pléns in place.

Pagé‘4§ discusses the -- of the reply,:

sorry} discusses the probability of such an event.

MR. PUGSLEY: Your Honor, I know while

you’'re looking -- I apologize, sir -- if we assume,

arguendo, that.a tornado strike would happen, if we

. say it is reasonably foreseeable under Fansteel, which

we"do not say’ it is, . but if you say it is,
NUREG/CR—6733.analyzed the potential impacts if it
were to happen. And it says, "No operational design
changes would be necessary."

So POwertech’s'yiew is that that speaks
directly to the contention.

CHAIR FROEHLICH: And the company has
stated that in the technical report the possibility or
the probability of a tornado strike is assessed in
aécordance with the reg. And this, I take it from
staff, is an issﬁe that will be addressed in the NEPA
dodaments that are being prepared as weli. Is that an
issue that is considered in the staff’'s NEPA?

MR. CLARK: Your Honor, in our review, the

staff will 1look at the reasonably foreseeable

consequences. And, as you can tell, there is some
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uncertainty over whether a. tornado strike or the
impacts of a tornado strike would be something the
staff has address, whether they would be reasbnably

foreseeable.

The tribe cites a provision in CEQ regs --

the Council on Environmental Quality regulations --

ééyihé-yoﬁ‘havé toAcoﬁsidef the iﬁpéété'whére"tﬁéf

would be catastrophic. That is something the staff
will certainly look at, but it may be the case the
staff decides the impacts are so slight, and,‘in
addition, that tornado strikes are simply not
reasonably foreseeable that I can’t say for éure it is
something the staff will consider.

But my guess is the staff‘—— given that it
is an issue raised in litigation, the staff will take
a close look at it.

CHAIR FROEHLICH: All right I don’t want
to‘pverstay our welcome in City Council Chambers.
They had asked that we wrap up today by 5:00 p.m. And
what I think we will do is start promptly at 9:00 a.m.
tomorrow, bathroom breaks prior to our convening, and
we will take wup the Consolidated Petifioners’
contentions seriatim. We stand adjourned..

(Whereupon, at 4:46 p.m., the proceedings

in the foregoing matter were adjourned.) -
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