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Dear Judge Rosenthal:

The Nuclear Regulatory Commission (NRC) in its Memorandum

and Order in this matter docketed May 30, 2007 requested that the

parties comment to the Atomic safety and Licensing Board (Board) on

the Board I s determination to defer ruling on all but one of the New

Jersey Department of Environmental Protection's (New Jersey)

contentions for hearing on the decommissioning plan (LBP-07-05, 65

NRC at

request.

) . This letter responds to the Commission's May 30
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New Jersey considers the Board's deferral of ruling to be

appropriate under the particular circumstances of this case. The

Board relied upon its experience in U.s. Army (Jefferson Proving

Ground Site), LBP-06-06, 63 NRC 167 (2006) and LBP-06-27, 64 NRC

_ (slip op. (2006)), in making the determination.

stated

...it seems patent to us that the same
analysis applies in £ull measure to the case
of New Jersey's challenges to the
decommissioning plan that is in issue here.
There is no aspect of that plan that is set in
stone and it is scarcely inconceivable that,
whether as the result of the Staff's review or
independent of it, the DP might undergo
significant revision that would have a decided
impact upon the New Jersey contentions now on
the table. LBP-07-0S, 65 NRC at , slip op.
at 25-26.

The Board

This matter involves the potential issuance of the first Long Term

Control License by the NRC. New Jersey submitted 17 contentions

which assert that the DP is seriously flawed, technically and

environmentally, and should be rejected by the NRC. The NRC Staff

submission to the Board took the position that eight of New

Jersey I S contentions are admissible in whole or part, and contested

nine of New Jersey's contentions. The Board found that New

Jersey's Contention 5 is admissible in its entirety. No party

contested the Board I s ruling on Contention 5. Contention 5 asserts

that the DP's dose modeling is not.accurate because it ignores the
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groundwater exposure pathway and other reasonable exposure

scenarios.

While the Board's ruling on Contention 5 was not, of

course, a ruling on the merits of the contention, that ruling,

along with the NRC Staff response on New Jerseyl.scontentions, plus

the contentions themselves, all demonstrate that the DP is

significantly flawed. Indeed, on March 19, 2007 NRC Staff sent to

Shieldalloy an extensive 14 part and 13 page Request for Additional

Information, Shieldalloy Metallurgical Corporation, Docket No.

04007102 (RAI), (ADAMS ML070780139) concerning the Environmental

Report in the DP . That RAI seeks information on alternatives

considered; costs and benefits; radon release rates and

radionuclide content; dose analysis calculations and assumptions;

justification for excluding groundwater as a potential exposure

pathway; and other technical and environmental issues. The NRC

Staff, given its expertise, may find other relevant issues which

Shieldalloy will have to address. An in depth technical and

environmental review may certainly result in revisions to the DP

which would obviate existing contentions and raise new contentions.

It is not desirable to hold a hearing under these circumstances.

For these reasons, in this particular case the Board'S

conclusion that the "DP might undergo significant revision ...11

which would in turn impact the issues on which a hearing is



requiredl is appropriate.

June 71 2007
Page 4

Indeed, New Jersey believes that NRC

Staff has sufficient technical and environmental bases to simply

reject the DP now, without further review. That would eliminate

the need for a hearing on New Jersey's contentions altogether.

Respectfully submittedl

By:
An, ~
Kenneth W. Elwell
Deputy Attorneys General

kwe/DD
c: All parties on enclosed service list
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