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UNITED STATES OF AMERICA 
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NRC STAFF RESPONSE TO STATE OF  
NEVADA’S REPLY TO RESPONSES TO MOTION 

INTRODUCTION 

 Pursuant to an order issued by the Pre-License Application Presiding Officer (PAPO) 

Board,  the staff of the Nuclear Regulatory Commission (Staff) hereby files its response to 

“State of Nevada’s Reply to the Responses to Nevada’s Motion for a Declaratory Order,” filed 

on August 9, 2007 (Nevada’s Reply).  Order (Schedule for Filing Responses to the Reply of the 

State of Nevada), Aug. 10, 2007.   For the reasons set forth below, Nevada’s Motion, as 

modified by its Reply, should be denied.  Further, the PAPO Board should defer any ruling on 

whether DOE’s document collection at initial certification satisfies the requirements of 10 C.F.R. 

§ 2.1003 until after DOE has submitted its certification. 

 

BACKGROUND 

 On July 24, 2007, Nevada filed “The State of Nevada’s Motion for a Declaratory Ruling 

to Define and to Compel Compliance by DOE with 10 CFR § 2.1003(a),” dated July 23, 2007 

(Nevada’s Motion).  Responses to Nevada’s Motion were filed by the Nuclear Energy Institute1 

                                                 

(continued. . .) 
1  “Answer of the Nuclear Energy Institute Opposing the State of Nevada’s Motion for a Declaratory Ruling 
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on August 2, 2007 and by the Staff2 and the Department of Energy (DOE)3 on August 3, 2007.    

A statement of support of Nevada’s Motion was filed by the Nevada Nuclear Waste Task Force 

on behalf of several organizations on August 3, 2007.4  On August 9, 2007, Nevada filed a 

motion requesting leave to file a reply and the accompanying reply.5  On August 10, 2007, the 

PAPO Board issued an order permitting the filing of responses to Nevada’s Reply by any of the 

potential parties who filed initial responses to Nevada’s Motion by August 20, 2007.  The Staff’s 

response is set forth below 

DISCUSSION 

 In its initial Motion, Nevada requested the PAPO Board rule that compliance with section 

2.1003 requires DOE “to make all its documentary material publicly available on the LSN, 

including those material technical studies and reports it plans to and knows it will rely on in the 

licensing proceeding.”  Nevada’s Motion at 10-11.6   In its Reply, Nevada claims to narrow its 

prayer for relief by suggesting that in determining whether DOE has complied with section 

2.1003, the “appropriate test is . . . whether the collection is substantially complete when DOE 

initially certifies.”  Nevada’s Reply at 2.   Nevada asserts that in order to be “substantially 

complete” DOE’s document collection must include “the basic substantive building blocks 
                                                 

(. . .continued) 

to Define and to Compel Compliance by DOE with 10 C.F.R. § 2.1003(a),” Aug. 2, 2007. 
 
2   “NRC Staff Response to State of Nevada’s Motion for a Declaratory Ruling,” Aug. 3, 2007 (Staff 
Response). 
 
3  “The Department of Energy’s Response to State of Nevada’s Motion for Declaratory Ruling,” Aug. 3, 
2007. 
 
4  “Statement in Support of the State of Nevada’s Motion for a Declaratory Ruling to Define and to Compel 
Compliance by DOE with 10 C.F.R. § 2.1003(a),” Aug. 3, 2007. 
 
5 “State of Nevada’s Motion for Leave to File Reply to Responses,” Aug. 9, 2007. 
 
6  See also id. at 41 (“10 C.F.R. § 2.1003(a) requires DOE to make electronically available on the LSN, at 
the time of its initial LSN certification, all Documentary Material which it knows or expects it will cite or rely 
on in the Yucca Mountain proceeding.”).  



 - 3 -

required of DOE’s application.”  Id.   Specifically, Nevada claims that documents such as 

Analysis Model Reports (AMRs) and the Total System Performance Assessment (TSPA) must 

be available on the LSN at the time of DOE’s initial certification.7  Id. at 3.   Nevada urges the 

PAPO Board to rule now, before DOE has even submitted its initial certification, that without 

certain documents or collection of documents, DOE’s initial certification cannot be in compliance 

with section 2.1003 because without these documents the ability to draft adequate contentions 

would be impaired.  See id. at 1, 3.   

 Nevada claims that the “substantially complete” test was suggested in the Staff’s 

Response.  Id. at 2.   Nevada, however, misunderstands the Staff’s Response.  The Staff, in its 

Response, did not agree with Nevada’s assertion that section 2.1003 requires DOE to make 

publicly available at the time of initial certification all documentary material it plans to and knows 

it will rely on if that documentary material is not in existence at the time of initial certification.  

Staff Response at 2-5.  The Staff acknowledged that there was an expectation that the majority 

of documents supporting DOE’s license application would be available on the LSN at the time of 

initial certification.  However, it was also clear that the Commission recognized that additional 

documentary material may be created after initial certification.  Id. at 4-6.  Further, it was not 

reasonable to expect DOE to stop all activities on the license application simply because it had 

certified its document collection.  Id.    

 The Staff recognized that it could be possible for DOE to certify its document collection 

at such an early point as to have “virtually no documentary material available and thereby defeat 

the purpose of the LSN rule.” Id. at 6 n.5.   A determination regarding the adequacy of DOE’s 

initial certification, however, would require a factual determination that DOE’s document 

                                                 

7  Nevada also asserts that not only does documentary material have to be available, but it has to be 
available in a ‘form usable by other proceeding participants.”  Nevada’s Reply at 3.  Nevada does not 
provide any further explanation for this assertion and it is not clear what relationship, if any, this 
assertions had to either its initial Motion or Reply. 
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collection was “substantially incomplete.”  Id.   In its Response, the Staff stated that at the time 

DOE certifies, the PAPO Board could entertain challenges asserting that the documentary 

material provided as a whole was insufficient to meet the requirements of section 2.1003.  Id. at 

7-8.  Such a determination should be based on the totality of the circumstances, such as the 

nature and amount of the documentary material that was available and the significance of the 

missing documentary material.  Id.  The Staff took no position on whether the lack of any 

particular document or set of documents on the LSN would render DOE’s initial certification 

inadequate prior to initial certification.   

 Here, in its Reply, Nevada asserts that compliance with section 2.1003 requires that 

documents such as AMRs and the TSPA must be available on the LSN at the time of DOE’s 

initial certification, presumably even if DOE has not created or finalized these documents at the 

time of initial certification.  See Nevada’s Reply at 3.   For the same reasons discussed in the 

Staff Response, Nevada’s revised position is incorrect.  The Commission expected that 

documentary material would continue to be created after initial certification, even material 

supporting the license application.  See Staff Response at 5, citing 69 Fed. Reg. 32836, 32843.   

The regulations provide for all participants to supplement their document collection with 

documents created after initial certification and DOE has an obligation to update its certification 

at the time it submits the license application.  See 10 C.F.R. §§ 2.1003(e); 2.1009(b). 

 Further, any determination regarding the adequacy of DOE’s document collection at 

initial certification should not be made until DOE has made such a certification.  As indicated in 

the Staff’s Response, it is possible that the issue Nevada raises will become moot.  Id. at 7.  

Moreover, such a determination should be based on the totality of the circumstances, such as 

the nature and amount of the documentary material that was available.  It is impossible to 

determine the impact of the absence of any particular document from the LSN on a potential 

party’s ability to formulate contentions until it is known what information is available to the 

potential parties.   Accordingly, Nevada’s Motion, as revised by its Reply, should be denied. 



 - 5 -

  

   

CONCLUSION 

 For the reasons discussed above, the PAPO Board should deny Nevada’s Motion as 

modified in its Reply.  The PAPO Board should defer any ruling on whether DOE’s document 

collection at initial certification satisfies the requirements of 10 C.F.R. §2.1003 until after DOE 

has submitted its certification.  

Respectfully submitted, 
 
 

          
 /RA/  
____________________ 
Marian L. Zobler 
Counsel for the NRC Staff 

 
Dated at Rockville, Maryland 
this 7th day of August, 2007
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