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UNITED STATES OFFICE OF SECRETARY

- NUCLEAR REGULATORY COMMISSION . RULEMAKINGS AND

ADJUDICATIONS STAFF

Before the Atomic Safety and Licensing Board

In the matter of '
ENTERGY NUCLEAR VERMONT YANKEE, LLC ) Docket No. 50-271-LR

and ENTERGY NUCLEAR OPERATIONS, INC. ) ASLB No.06-849-03-LR
Vermont Yankee Nuclear Power Station ) e _
License Renewal Application

NEW ENGLAND COALITION INC.’S (NEC) REPLY TO ENTERGY

AND NRC STAFF ANSWERS TO NEC’S LATE CONTENTION, OR

ALTERNATIVELY, REQUEST FOR LEAVE TO AMEND OR FILE A

m_(m__li’llo_N

I.  INTRODUCTION

NEC’s amended Conténtion'l satisfies cqntention amendment
.requirements of 10 C.F.R. § 2.309(f)(2), and the nontimely filing factors of 10
C.F.R.§2. 309(0)(1) weigh in favor of its admlssmn Amended Contentmn 1
also sat1sﬁes admlssmn requirements of 10 C.F.R. § 2. 309(1)(1) Entergy and
- the NRC Staffs arguments to the contrary are without ment.. |
II. - NEC ACCURATELY REPRESENTED THE STATUS OF
: ENTERGY_’S VERMQNT NPDES PERMIT. '-

As a preliminary mattér, NEC strongly denies Entergy’s baseless and
offensive allegaﬁon that NEC’s counsel intentionally misled the Board
regarding thg stahis éf Entergy’s'Vermont NPDES p'efmit, and its attendant
-suggestion that this alleged miérepréséntation ‘.‘belie(s) NEC’s ability to make .

. any xﬁeaningful cqnt_fibution” regarding the issues stated in NEC’s

Contention 1. See_ Entergy’s Ahéwer at 4, note 5, 8-9. On the contrary, NEC
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| accurately stated, both in its written submissions and at oral argument, that

Entergy’s amended NPDES permit, which expired on March 31, 2006,
remains temporarily in effect under Vermont law because Entergy filed a

timely application for renewal of this permit prior to its expiration. See, New

England Coalition, Inc.’s Reply to Entergy and NRC Staff Answers to Petition

for Leave to Intervene, Request for Hearing, and Contentions at 4; Transcript
of Oral Argument at 291792; NEC'’s Late Contention or, Alternatively,
Request For Leave to Amend or File a New Contention at 2.

Entergy may havé been confused about this issue at oral argument.

- Entergy Answer at n. 5. Itis a far leap, howevef, from Entergy’s confusion to

- NEC’s alleged intent_ional'effort to mislead. Indeed, NRC staff did not share

Entergy’s cbnfusion. Staff Answer at 15-16 (stating that NEC acknoWledges
that the amended permit remains in effect while on appeal). NEC’s counsel
misled no one, certainly not intentionally. | |

 Rather, Entergy raises this baseless accusation mérely to distract the

Board from the merit of NEC’s contention. Entergy should be far more

careful before making such serious, but baseless accusations. Further, 'any

confusion concerning the status of Entergy’s temporary permit resulted at
leaét in part from Entergy’s complete inabi]ity at oral érgument to explain its
legal status. 'Entergy’s astonishing ignorance of Vermont law and its permit
status compels NEC’s'partic_ipation to pz;ovicie information requisite to a

complete record.
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III. NEC SATISFIES CONTENTION AMENDMENT

' REQUIREMENTS OF 10 C.F.R. 2.309(f)(2), AND “NONTIMELY
FILING” FACTORS OF 10 C.F.R. 2. 309(c)(1) WEIGH IN FAVOR
OF ADMISSION. '

NRC precedent makes clear that requirements for the amendment of a

" petition to intervene are not to be strictly and rigidly construed. Permission

to amend éh’oul_d_ be liberally granted in recognition that “the participation of -
intervenors in licensing proceedings can furnish valuable assistance to the
adjudicatory procevss.” In the Matter éf Long Island Lighting Company
(Shorcham Nuclear Power Station, Unit 1), 33 N.R.C. 15, 40 (1991).
Permission to émend should Be_ granted where amendment will not _-
substantially delay the proceeding; even Where other factors stated in 10

C.F.R. 2.309(c)(1) may weigh against amendment. See, Houston nghttng

| and Power Company (South Texas Pro;ect Units 1 and 2), 9N.R. C. 644, 648-

649 (1979)(“[T]he key policy consideration for barring late intervenors is one
of fairness, viz., the public interest in the timely and orderly conduct of our,

proceedings.”); In the Matter of Puget Sound Power and Light Cofnpany

-(Skagit/Hanford Nucledr_ Power Project, Units 1 and 2), 16 N.R.C. 981, 985

(1982)(fact that l'atenéss‘ is not extreme, and will not substantially delay
proceeding _outwéighs fact that “balance of other factors tips slightly against

the Petitioner”).

A. NEC’s Contentlon 1 Amendment will not substantlallz delag |
this proceeding. - ,




N .

NRC precedent states that admission of a late contention will not. -

unreasonably delay the proceeding, per 10 C.FR. 2;309(0)(1)(vii), where it is

- admitted far enough in advance of the scheduled hejaf_ihg date to allow the

parties to conduct full discovery. In the Matter of Commonwealth Edison
Company (Braidwood Nuclear Power Station, Units 1 and 2), 21 NRC 609

(1985), 1985 WL 56935 (N.R.C.) at 15-16. The Board iﬁ this matter has not.

yet reached any decision regarding the admission of contentions, no hearing

date has been scheduled, and the discovery period has not started. NEC’s
amendment to Contention 1, introduced at this very early point in the

proceeding, will not cause substantial delay.

Further, there will be no delay because Entergy has already presented

its arginnents regarding its expire'd.permit amen&lment in its answer to

NEC’s Contention 1 and at oral argument. NEC’s new or amended

~conténtion simply conforms the original Contention 1 to the requirement that

- an envii'onmental contention be based on the Applicant’s Environmental

Report. 10 C.FR.§ 2 309(H)(2). Reference to the amended permit was absent -

. from Entergy 8 Envuonmental Report until 1ts J uly 28, 2006 Amendment 6.

B. NEC has good céuse to amend its Contention 1.
1. NEC timely filed when such filing was procedurally ripe.

Both Entergy and the NRC Staff argue that the 1nformat10n included
in Amendment 6 to Entergy s Envuonmental Report, which is the bas1s for -

NEC’s Contention 1 amendment, was previously available. Entergy and the



Staff then argue that NEC thetefbre does not have good cause ferAlete ﬁling,
pef 10 C.F.R. 2.309(c)(1)(i), and does not setisfy requirements.of 10 C.F.R.
2.309()(2). | | "

| This argument is without merit. NEC’s Contention 1 arises under
NEfA, and therasfore must be based on Entergy’s Environmentai Report. 10
C.F.R. 2..309(f)(2)(;‘0n issues arising under the National Environmental
Policy Act, the petitioner shall file contentions based on the applicant’s
environmental report.”). NEC’s amendment to Contention 1 to éddtess
Entergy’s reliance on its NPDES permit emendment, therefore, was not
procedui'aily rine until Entergy.amended its Environrnenta_l Report to
incorpbrete th_is information. NEC timely,. and with good cause, filed its
Contention 1 amendment within ten (iO) days of the date NEC received

notice of Entergy’s Amendment 6.

2. NEC’s Contentton 1 amendment approprtately and timely
responds to new information concermng the Clean Water
Act § 401 certification issue.
. Based on NEC’s prior filings in tln's xnatter, Entergy is on notice that
-its requested license extension cannot issue without a Clean Water Act § 401
cert1ﬁcat10n Astomshmgly, Entergy s Amendment 6 to its Enwronmental
Report nonetheless makes no mention of th1s issue. A § 401 certification for
the requested license term could be equival_ent toa § 316 determination, and

would address the 'cumulé._tive water quality impacts over the new 20-year

license term. See 1'.0 C.F.R. § 51.53(c)(3)(i1)(B) (316 determination or




equivalent permit required).1 As explained below, the expired permit does

not assess cumulative impacts. As any new permit’s five-year term will

expire before Vermont Yankée’s renewed 41icense-t.erm commences, a new
permit also will nof assess cumulative impécts over Vermont Yankee’s
twenty-year period of extended operation. Enteréy’s continued neélect of the
§ 401 certification rgquirement and its reliance_ instead on an expired,
te.mporary permit thgt,. on its face, requires further study to assess thé
‘discharge, is “new information” to which NEC a;ppropriatelsr and timeiy

responded.

C. There ére no other means by which NEC’s concerns stated in its

amended'Contention 1 can be addressed.

~

- Entergy argues that NEC’s interests in its amended Contention 1.can

be addressed in the Vermont Environmental Court proceeding concerning the

* appeal of Entergy’s NPDES permit, or through NEC'’s opportunity to

comment on the Nuclear Regulatory Commission’s (NRC) eventual

Environmental Impact Statement (EIS).

This is not the case. An NPDES permit has a five-year term. The

* Vermont Environmental Court proceeding concerning Entergy’s permit will -

not address the cumulative impacts of thermal dispharge during Vermont
Yankee’s twenty-yéar period of extended operation, and therefore is not an

adequate alternate forum. See, In the Matter of The Detroit Edison Company

! Additionally, Entergy has an independent obligation to obtain a § 401 certification, and the
NRC is jurisdictionally limited to acting in conformity with § 401 requirements. 33 U.S.C. §

© 1841; S.D. Warren v. State of Maine, 547 U.S. __, 126 S.Ct. 1843, 1846 (2006).
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. (Enrico Fermi Atomic Power Plant, Unit 2), 16 N.R.C. 1760, 1767 n.6 (1982)

(alterriate forum must promise a full hearing of the issues).

Nor can NEC fully address its.amended Contentioh 1 concerns through
co'rﬁment on the NRC EIS. NEC ié permifted to amend confentions or submit -
new contentions based on fhe EIS.orlﬂy where the NRC'’s conclusions differ
from those of the applicant.. 10 C.F.R. 2.309(f)(2)(“The_petitioner may amend
those contentions or file new contentions if there are dafa or conclusions in

the NRC draft or final environmental impact statement, environmental

, assessmenf-, or any supplements relating thereto, that differ signiﬁcéntly .

from the data or conclusions in the applicant’s documents.”). If the NRC’s

EIS affirms Entergy’s position regarding the impact of thermal discharges,

NEC will have no opportunity to dispute the NRC findings.

D. ‘NEC’s participation will assist in developing a sound record.

Entergy argues that NEC will not assist in developing a sound record, .
per 10 C.F.R. 2.809(¢)(1)(viii), because it has identified no special expertise
regardihg issues stated in.Conte_ntion 1. NEC is not required to identify

“special expertise”. South Carolina Electric & Gas Co. (Virgil C. Summer

' Nuclear .Station, Unat ‘1 ), TNRC 209, 212-213 (1978)(specialized education, or

relevant experience or ability unnecessary to favorable finding with régérd to
“assistancé in developing record”).
Rather, § 2.309(c)(1)(viii) requires only a statement of the issues a

petitioner plans to address, and identification of witnesses and evidence it



pléns to present. In the Matte_r of Kansas Gas & Electri¢ Company .(Wolf
Creek: Generating Statioﬁ, Unit No. 1), 19 N.R.C. 878 (1984), 1984 WL 49934
: (NRC) at 6 (“It is the abﬂity to contribute sound evidence . . . that is bf
significance in considering a late-filed petition to intervene.”). NEd’s initial
| 'Contention 1, and its proposed amendment to Contention 1, state the issues
- with which NEC is concerned. NEC has stated that it will offer tile
téstimony of Dr. Ross Joneé, a Research Fellow at the Environimental Studies
Program of Dartmouth College, with a Ph.D. in ecology/evolutionary ‘biology, _
whosé doctoral research focused on how changes in environmental conditions |
affect the short-term biological acclimation and long-term evolution of
aquatic invertebrates in streams and ri'vers.. Neither Entergy nor the NRC
Staff has challenged Dr. J ones’ qualifications to fcestify regarding NEC’s
“Contention 1. NEC has.speciﬁed thé contént_ of Dr. Jones’ antic,ipafed
testimony by submitting a Declaration of Dr Jones together with NEC’s
' initia_l petition to intervene. In satisfaction of the pétentially more
demanding § 2.309(c)(1)(viii) sténdard' for specification of witnéss testimony,
NEC submitted a second beclaration of Dr. J ones as an éttachment to its
| amended Contention 1, providing‘a:dditional detail concérning his anticipated
téstimoﬁy. NEC has.tl'iereby demqnstrated that 1t will contribute to the
: s.ound deveiopment of the rec%ord, as required per § 2.309(¢)(1)(viii).

Fuftﬁer, NEC's 'counsél-is familiar with the Clean Water Act and -

Vermont’s delegated program. As Entergy stated at oral argument, Entergy



hz;s no faﬁiiliarity with such law, and indéeld_ could not even explain the legal |
status of its permit. In cdntrast, NEC’s counsel, Ron Shems, has very
extensive experience with the Clean Water Act, having formerly served as the
Assistant Attorney Geﬁeral résponsible for most of Vermont’s Clean Water
Act issues. NEC will therefore assist in ensuring an accurate and complete
;ecord. |
Iv. NE‘_C’S NEW OR AMENDED CONTENTiON IS ADMISSIBLE.
Ignoring the standard for admis;sion of a contention, Entergy |
inapprqpriately raises straw-man argumenfs and jumps'_té the merits. .“[F]ull
adjﬁdicatory hearings are triggered only by those able to proffer at least some’
" minimal factual ;znd legal foundation in support'of; their contentions.” Duke |
 Energy Corp. l(Ocone'e Nuclear Station, Units 1, 2, and 3), 49 N.R.C. 328, 334
(1999)(emphasis-added). NEC raises méterial legal and factﬁal disputes —
namely, whether Entergy nﬁeets its obligation to either assess all impacts of
its propdsed thermal dischargé (eitﬁer by providing a state asse'ssmen_t or

conducting its own assessment), or whether there are significant gaps in the

assessment of Entergy’s proposed action.

A. ~ Amended Contention 1 does not challenge the validity of 10 _
C.F.R.§ 5_1.53(0)(3){ii)(§).' It disputes Entergy’s compliance with

this rule. ) :

Entergy and the NRC Staff first claim that NEC’s Amended

" Contention 1 is not admissible because it challenges the validity of 1.0 C.F.R.



8§ 5.1.53(c)(3)(ii)(B).' This is a straw man-afgument. NEC disputes'Entérgy’s
.compliance with this ;'ule, not the rule’s validity._

Section 51.53(c)(3)(11)(B) requires Enterg& to providg a copy of a
current Clean Water Act (CWA) § 316 determination, or alternatively, to
“assess the impact of the proposed a<_:tion on ﬁsh.” Id. There is no quesfiqn
that Entergy has fai_led to conduct its own curﬁulative impact analysis,

- particularly on migrating fish. Entergy insfead attémpts to portray an
expired permit that remains teﬁporarily ir; effect as a CWA § 316 |
determination. NEC cqn_tends that Entergy’s éménded Environmental
Report does not includé a CWA § 316 determination, curren_t-or otherwise.
This is obvipusly not a challenge to the rule, but a material dispute as to

-whether Entergy met the rule’s requirements.

B. "Entergy’s Aménded NPDES ermit is only a partial CWA § 316

variance because it does not approve the thermal discharge
durmg the period of time each year when anadromous smolt are
present in the river. - _

| Entergy argﬁes that NEC’s contention is vagﬁe and tilat no support is
" provided for the érgument that the amended NPDES 'permit.is: hof aCWAS§
316 determination: NEC, ﬁoWever, has clearly pointed out .th'at this permit-
_ stafes on its face that it is not a CWA § 316 deterr_xiination for the very -
sfr'éightforward reason fhat it appf.ovestherma_l discharge from Vermont
Yankee during only some times ‘of .the year. it doe's_ not approve Entergy’s

. pl;oposed thermal discharge from Vermont Yankee d-uring the period of time

. each year when anadromous smolt are present in the receiving river, leaving

10



| no assessment whatsoever of the impact of the thermal discharge on
protectibn and Iiropagation of anadromous fish as required by 10 C.F.R. §
51.53)@)E)(B). | |
‘Th.e Vermont Agency of Natural Resources (VANR) fouﬁd that it could

‘not assess impacts to migrating smolt based on available ir;formation, that
additional field study of this issue is needed, and that it could not thefefore
issue a full CWA § 816 variance. Regarding this issﬁe, the Amended Fact
Sheet 'aéco,mp‘anying Entergy’s permit plainly states: “Ho_wever, in order to
approve the requestéd increase in t_emperature, a predictive determination
‘also needed to be made that fhe proposed limits would ‘a'ssufe the i)rotection -
and propagation™ of fish. Amended Fact Shec_at at 4-5. The Amended Fact
Sheet goes on to conclude that, “thei'e was limited inf_ormation regarding
whether mfgrati_ng salmon sﬁolt would be impacted by the increased thermal
effluent limitations .. .. The reviewers concluded tha£ more information (i.e.:.
actual field studies) was né_eded to make this [316] determination and
therefpre the_Agéncy has not grantgd this portion of the Applicant’s amended

request.” Id. at 5 (emphasis added).

It ié plain on the face of Entergy’s amehded NPDES-pefmit that
VANR, due to 1ts inabiii_ty to assess '.i_mpaci.;s to anadromous émolt, necessarily:
could not make the_ eésential CWA § 316 ﬁnding that proposed limits woul'd
“assure the protection and propagation of a balanced incii_gen'oﬁs population of |

shellfish, fish, and wildlife.” CWA § 316, 33 U.S.C. § 1326(a). NEC has also

11



provided documentétion from fhe U.S.' Fish and Wildlife Service and expert
declarations to the same effect. Clearly,’this is a sufficient showing td raise a
-_ material dispﬁte concerning whether Entergy’s amended NPDES permit is -.a
CWA § 316 variance. '.
| In response to this argument, Eﬁtergy jumps to the inerits and relies

| on selectivé énd incomplete portions of the expired permit and accompanying
Aménded Fact Sheet to aﬁ‘gue that its expired permit is a 316 variance.?
Answer .at 11-17. Nons’ensicall&, Entergy qéﬁlplains that NEC “falsely”
assex;ts that the amended NPDES permit constitutes only a partial § 316
vafiance, Id. at 13, W@é, in the same paragraph, quoting the Amended Fact
Sheet as stating that it is a “partial approval of the Applicant’s 316(a)
demonstration report.” Given tliat the Amended Fact Sheet itself states that
the expired permit amendments are not a CWA § 316 determina;tion, ’
Entergy’s argument only further demonstrates a-matérial dispute to be
resolved after admission of the contention.

The NRC staff argument fhat the expired permit amehdments a.re
equivalent toa § 316 deférmination mefely elevates form ove.r subgtance. |
Staff Answer at 12-15. Indeed, tﬁe Staff astonishingly fails to make any
ment_ion of either CWA § 316’8 pﬁrpdse and function — protection-and
prbpagation of fish -- or of the VANR’s findings. Here, the VANR c'leai’l'y.

found and concluded that there was insufficient information to “assure

2 Tﬂe State of Vermont has had ample opportunity to state whether or not the water quality impact of 20
years of increased thermal discharge resulting from the requested license has been assessed by the expired
permit amendments. It has not. To the contrary, Vermont has adopted NEC’s Contention 1.

12



profectidn and propagation” of fish. Amended Fact Sheet at 4-5.‘ The denial
nf a'§ 316 variance i'egarding anadromous fish is not a § 316 determination.
NRC Staff also confuse a “currént CWA 316 determination” with an
.equi\;élent permit. Staff ansnver at 15-16. The expired NPDES permit
rgmains temporarily in effect. However a temporary permit or variance
‘denial is not enuivalent to a “current Clean Water Act 316”'determinati0n or
variance. For tne reasons explained above, the expired penmit that‘ remains
"tém‘pc.)rarily in effect is not equivalent, as it does not assure protection and
propagation of anadr'omo'us fish, as required by § .316.
In summar&, NRC rules clearly requiré that Entergy provide, not a

, “partinl” § 316 determination, or a denial of a § 316 variance, but an actual §
| 316 determination or vai’iance, or nlternatively, its own assessment. 10
C_.'F.R. § 51.53(0)(3)(ii)(B). An expired permit amendment fhat only partially
nddresses Entergy’s proposed and anticipatéd activities does not make thé
ﬁndings. requisite to a CWA § 316 determination, and is not a § 316
" determination or its equivalent. See 40 C.F.R. §125.73 (316 determination
must cpmpletelyAéssess cumuiatif/e impacts). Rafher, it leaves a glaring hole
“in the required environmental report. |

| | Indeed, § 316’s purpose is to aséure protection and propagation of ﬁsh. _
33 U..S.C. § 1326(a)(applicant mnst ‘.‘las'sure px;otection and propagation of
shellﬁsh,' fish and wildlife 'in and on the wateibody into -which.the discharge

is to be rnade.”). The shortcoming identified by VANR’s variance dénial,

13 .



which prevented VANR from granting the § 316 determination, was that .

impacts on migrating smolt were riot sufficiently studied and understood.

Amended Fact Sheet at 4-5. Because more study on migrating smolt is

needed, VANR has not dnd cannot find that protection and propagation of
fish is assured over the five-year life of any new NI;DES permit, much less
under the “proposed aéfion” - 26 years of inéreased thermal d;isc}iarge,
coin_mencing in 2012. There is no § 316 determi;lation, and hence there is a
mate_riél dispute. |

A perinit thé.t fails to assure protection énd prbpagation of fish is not
“equivalent” to a CWA §_3lé determination. Entergy does not provide any
other “equivalent” peljmit, such asa CWA § 401 Certification, and has not

performed its own assessment. Entergy fails to meet any one of the three

. options available under 10 C.F.R. § 51.53(c)(3)(i1)(B).

Further, 10 C.F.R. § 51.53(c)(3)(iv) requires that the Applicant’s’
;‘environmental report must contdin any new and significant information

regarding the environmental impacts of the license renewal of which the

i

' applicarit is aware.” Entergy cannot read this rule to encourage ignorance.
- Protection and propagation of migrating fish and the impact of increased

| thermal discharge is sighiﬁcant. As evidenced by the amended NPDES ,

fJermit submitted by Entergy, Entergy is clearly aware of the potential

cumulative impacts of its increased thermal discharge on anadromous

~
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(inigrating) fish such as s_had'and salmon. - Yet, it refuses to develop, much

less provide such information. Its environmental report is thus deficient. '

C. A partial CWA § 316 variance is inadequate to satisfy 10 C.F.R.
- §51.53(c)(8)(1i)(B) because Entergy has not amended its license
- renewal application to confine its thermal discharge to times -
when anadromous smolt are not present in the river. .

Enterg;v has not vconform'ed its license renewal application to the VANR
variaﬁce denial, continues to p.rop()se year-round increaéea thermal |
discharge, ana has aﬁpealed the denial of ifs requested variance. See
Attachment A af q 5 Nonetheless, NRC Staff make a somewhat diﬁicult-fo-
follow argument that: “There is no reason for the environmental repo;'t L. . to
discuss the impacts ofa variahqe that was not granted.” Staff Answer at 19.
Entergy ﬁnust either assess the impacts of its total proposed thermall_
discharge, or provide a §' 316 ';rariance or equivalent permifs to that effect. 16 -
| C.F.R.§ 51.53(c)(3)(ii)(B). It has done neither. VANR’s denial qf a variance |
1s not a variance or its equivaléqt.- Nor has Entergy “assess[ed] the impact of
the proposed action on fish.” Id. (emphasis added). Indeed, NEPA’s pufpose
© is to assess impacts of a proposed action, and Entergy must provide | ‘ |
significant information regarding the environmental impaéts of its Hcepsé |
renewal to'aésure an adequate EIS 10 C.FR. § 51.58(05(3)(iv). Therefore,
Enéergy fails to provide a‘ésuranc_e’ that its requ'esté'd license terms wiﬂ not
have aﬁ impa<_:t on protection and propagétipn of anadromoué fish, and
stands in violation of 10 C.F.R. § 51.53(c)(3)(iv). NEC raises a material

dispute regarding this rule’s interpretation and the effect of ANR’s actions. - |

15



~Fi1rther, the Sfaff argument taken to its next logical step would mean
that an applicant can wholly avoid 10 C.F.R. § 51.53(c)(8)(1ii)(B)’s obligations
- by failing to provide a state agency with snfﬁcient information on which to |
base a § 31.6' variance and then appending the denial. But, the rule requires
either a vai'1ance the equlvalent permit or an assessment of the pronosed” |
: action 10 C F.R. 51. 53(c)(3)(11)(B)(empha51s added) If the variance or
permit is denied, Entergy must assess its proposed action. It has not. Using
this same i)ackwards logic, an applicant can avoid environmental contentions
by simply. failing to provide information neeessdry i'or a ir_ariance and
attaching a denial in purported fulﬁllment of the rule’s obligations. He_re,
'th_e deniei resuited ﬁ'_om Entergy’s failure to provide sufficient ini'ormation to
_the VANR. This result, of course, is wholly contreiry to NEPA’s purpose and
the NRC rules that implement NEPA —rules that require an applicant to |
provide infomiatien sufficient for .the' NRC to take a “hard look” at impacts

and engage in informed decision-making. 10 C.F.R. Pt. 51.

. _D. Entergy’s amended NPDES permit does not address cumulative
impacts of the thermal dlscharge over the proposed period of
- Vermont Yankee’s extended operation,

Entergy cites VANR’ 5 pubhc responsiveness summary for the notion _
that its 316 demonstration considered cumulative impacts. Answer at 15-16.
However, the demonstration’s shortcoming was why more study was deemed

necessary and the 316 determination denied. Again, there is a material

dispute.
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F1nally, Dr. Jones declaration attached to NEC’s amended Contention
1 provides the requisite minimal showing that Entergy failed to sufficiently
study the cumulative impacts of its increased tllermal discharge. This expert -
. opinion is clearly shared by ANR and the U.S. Fish and Wildlife Service, all

disputing Entergy’s assertion that cumulative impacts were assessed by a

complete § 316 determination.

V. CONCLUSION

In sho'rt, Entergy’s environmental report must assess what Entergy
proposes to do, or alternatively, proyide the State’s assessment in the form of
a CWA § 316 variance or equ1valent permlt Entergy contmues to propose
the d1scharge for whlch VANR den1ed a variance, but prov1des neither a
var1ance, nor an alternate assessment as required by 10 C.F.R. §
51.53(0)(3)(iiXB). NEC raises material disputes.

- NEC’s Amended Contention 1 satisfies reqiu're_ments for amendment
and late-filing of a contention, and admissibility requirements of 10 C.F.R. §

2.309(f)(1). NEC’'s Amended Contention 1 sho_uld be admitted.

June 29, 2006 New Englan‘d Coalition

Km AL!/M Lq/il/ﬁl/‘ix/\/

Ronald A. Shems

. Karen Tyler (on the brief)
SHEMS DUNKIEL KASSEL & SAUNDERS PLLC

For the ﬁrm

Attorneys for NEC
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Attachment A

y

DOWNS RACHUIM MARTIN PLLC

ZACHARY R. GATES
zgates@dmm.com
Direct: (802) 451-2316
Fax: (802) 2584875

June 13, 2006

BY FIRST CLASS U.S. MAIL

Jacalyn M. Stevens, Court Manager
Vermont Environmental Court
2418 Airport Road, Suite 1

Barre, VT 05641

Re:  InRe: Entergy Nuclear Vermont Yankee Discharge Permit, Perrmt Number 3-1199
Docket No. §9-4-06 . ,

Dear Ms. Stevens:

Pursuant to the Court’s direction on May 24,2006 and June 9, 2006, please find enclosed a
Second Revised Statement of Questlons of Entergy Nuclear Vermont Yankee, LLC. Thank you

in advance for your assistance in this matter.

Sincerely yours,

é’ﬁ&ﬁ» %@mfé 14) Bl Pl (L, Wz? b))

Elise N. Zoli (pro Had'vice) / _Barbara Ripley, Es{.

GOODWIN PROCTOR LLP i _ DOWNS RACHLIN MARTIN PLLC
Exchange Place o 52 State Street

Boston, MA 02109-2881 " Montpelier, VT 05601-1072

(617) 570-1000 - (802) 225-5500

Enclosure

cc: Service List

28 VERNON STREET ® SUITE 501=POBOX 9 ™ BRATTLEBORO, VT ™ 053020005 * T: +1802.258.3070 ¥ F: +1.802.256.4875
BURLINGTON, VT ® ST, JOHNSBURY, VT ® BRATTLEBORO, VT  MONTPELIER, VT ® LITTLETON, NH ® WWW.DRM.COM



STATE OF VERMONT

ENVIRONMENTAL COURT
)
) |
In Re Entergy Nuclear Vermont Yankee ) .

Discharge Permit ) Second Revised Stmt. of Questions
Permit Number: 3-1199 ) Docket No. 89-4-06 ' '

)

)

SECOND REVISED STATEMENT OF QUESTIONS
OF ENTERGY NUCLEAR VERMONT YANKEE, LLC

Parsuant to Rule 5(f) of the Vermont Rules for Environmental Court Proceedings and the
Court’s direction on May 24, 2006 and June 9, 2006, appellant Entergy Nuclear Vermont
Yankee LLC (“Entergy”) hereby sets forth its Second Revised Statement of Questions to be
: detennmed on appeal. | . | |
lL “Whether thxs Court lacks Junsdxctlon to determine issues on appeal other than
~ those placed in question by the amendment to Permit No. 3- 1199 and whether issues that are not
releyar_lt to the detennmatlon whether Entergy has met its burden with regard to the 1°F thermal
‘ dis_eharge increase — including all iseaes that challenge the precxistiné conditions of Entergy’s _
NPDES pc.rmit — are outside tﬁe scope of this appeal, are raised inan antimelx and proce.durally'
incorrect manner, are inappropriate for resolution by this Court, and will serve only tounduly
| Ihinder. and delay these proceedings.

2. Whether this Court may assién par'.cy.status to any entity that did not file
Coniments on araﬁ Permit No. 371 199 and/or any entity that fails to raise issues within the
jurisdiction of the Envirenmental éoun and Agency of Natural Resources and re'I‘ating to the
' amendment to Permit No. 3-1199. . |
3. Whether VWQS 1-03, VWQS 2-04, VWQS 3-01, and/or other Vermont water

. quality standards may be apphed to Entergy s penmt request, or whether the apphcatnon of

aom e —atie
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VWQS 1-03, VWQS 2-04, VWQS 3-01, and/or other Vermont thermal water quality standards
to Entergy’s permit requests is contrary to law. |

4. . Whether Amended Discharge Permit No. 3-1199 may contain a provision that
' “[n]ofwithstanding the tcmperzittme limits in table 6.c abov;a, when the average hoxirly
temperature at Station 3 eqﬁals or exceeds 85°F,_ti1e permittee shall, as soon as possible, reduce
the thermal outpﬁt of thé discharge to th.e exfent that the avg:rége hourly temperature at Station 3
does not exceed 85°F,” Amended Permit No, 3-1199 Part LA.6c (hcrt;.inaftér, the “85°F Thermal
Limit"), and/or whether that 85°F Thermal Limit is contrary to law because Entergy has fully
and combletely met its burden, pursuant to CWA § 316(a) and 46 C.F.R. § 125.73(a), of .
establishing by a preponderance of the evidence that the alternative increased thermal discharge
will assure the protection and propagation c;f the balanced indigenous population.-

5. - Whether Amended Discharge Permit No. 3-1199 may contain a provision

approving the 1°F thermal dischargeduring the period of June 16 through October 14, but fail to

contain a provision approving the 1°F thermal di'scharge during the periéd of May. 16 through

June 15, see Arﬁended PermitNo. 3-1199 Part I.A.6_.c, and/or whethe; the restriction of the 1°f‘
| thermal discharge increase to the period of June 16 through October 14 is contrary to la\'v

because Eniefgy has fully and completely met its bu:de;l, pursuant to CWA_ § 316(a) and 40
§ CFR.§ 125.73(a), of establishing by a prcponderahce of the evidéﬁé; fhat the a}térnati?e _

increased thermal discharge will assure the protection and propagation of the balanced

indigenous population.

6. Whéthg:r Amended Discharge Permit No. 3-1 199, may contain a “Trend
Analysis,” Cc;n§isting of: -
_ a time series trend analysis consistent with the non-parametric
Mann-Kendall test that was used in the permittee’s § 316(a)

Demonstration in Support of a Request for Increased Discharge
Limits at Vermont Yankee Nuclear Power Station During May

-2



through October, dated April 2004 (Normandeau Assoc1at<$) The
trend analysxs shall statistically test for significant (p<0.05)

increasing or decreasmg trends in the annual total catch) per unit of
effort for each of the nine representative important species -
collected since 1991 according to the schedule and methods

required in the Fish section of Part IV. Each year’s annual report
shall include a long term trend analysis. Specifically this shall

include an analysis of the current and preceding years back through
1991.

Macroinvertebrates: The annual report required under Part 1.A.9
shall include a time series trend analysis consistent with the non-
parametric Mann-Kendall test that was used in the permittee’s §
316(a) Demonstration in Support of a Request for Increased
Discharge Limits at Vermont Yankee Nuclear Power Station
During May through October, dated April 2004 (Normandeau
-Associates). The trend analysis shall statistically test for
significant (p<0.05) increasing or decreasing trends in the annual
total catch per unit effort (numbers of orgs/basket/30 days of
deployment) for each of five macroinvertebrate abundance
measures: total abundance; ephemeroptera; trichoptera; diptera;
and crustacea. Analysis shall incorporate all rock basket data
collected at stations 2 and 3 since 1996 according to the schedule
and methods required in the Benthic Macroinvertebrate sectlon
of Part IV.

Amended Permit No. 3-1199 Part IV, p. 22, and/or whether the Trend Analysis required by

Amended Discharge Permit 3-1199 is contrary to law bccaﬁse Entergy has fully and completely

met its burden, pursuant to CWA § 316(a) and 40 C.F.R. § 125.73(a), of establishing by a
preponderance of the evidex'xce that the alternative intreased thermal discharge will assure the
protection and i)ropagaﬁon of the balanced indigenous populatidn. ‘.

1. Whether Aﬁxended bischarge Permit No. 3-1199 may vest thé Environmental
Advxsory Council (“EAC”) with oversight of the annual reports and studles rcqulrcd by the |
Trend Analys1s thereby xmpartmg to the EAC thc authority to modlfy the permit umlatcrally, '
abdlcatmg the regulator’s statutory responsxbxhty to issue and manage the permit. Amended

" Permit No. 3-1199 Part IV, pp. 22, 25.

Baetafies  Mamise e e s see s e
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Of counsel:

Bl 5. by fuskos, 12 31

ENTERGY NUCLEAR VERMONT
YANKEE, LLC

Bylts Attomcys,

b, Roipley (By oy )

Elise N. Zoli (pro hal+ice) J Barbara Ripley, Esq. 7
U. Gwyn Williams (pro hac vice) DOWNS RACHLIN MARTIN PLLC
GOODWIN PROCTER LLP 52 State Street

Exchange Place Montpelier, VT 056011072

Boston, MA 02109-2881 802.225.5500

617.570.1000 -

"Signed and dated in Montpelier, VT this
_I3% day of June, 2006

S1g1‘ed and dated in Montpelier, VT this
- [3=day of June, 2006

- A P be i es e ment b



CERTIFICATE OF SERVICE

I hercby certify that on June IS’L, 2006, I caused a true and correct copy of Entergy
Nuclear Vermont Yankee, LLP’s Second Revised Statcment of Questxons to be served upon the

followmg

. Catherine Gjessing, Esq. (Counsel for Agency of Natural Resources)

Warren Coleman, Esq. (Counsel for Agency of Natural Resources)

Patrick A. Parenteau, Esq. (Counsel for Connecticut River Watershed Councxl Trout Unlimited,
and Citizen’s Awareness Network)

David K. Mears, Esq. (Counsel for Connecticut River Watershed Council, Trout Unlimited, and

.- Citizen’s Awareness Network)

David Dean (Connecticut River Watershed Council)

Evan J. Mulholland, Esq. (Counse! for New England Coalition Nuclear Pollunon)

John Hasen (Counsel for Natural Resources Board/Water Resources Panel)

Daniel Dutcher (Counsel for Natural Resources Board/Water Rcsourcw Pancl)

James Matteau (Windham Regional Planning Commission)

7/ A VW YN, YW bk

Date - ' BarbaraRipley,Bsf /7 ¢
- DOWNS RACHLIN MARTIN pLLC
52 State Street
Montpelier, VT 05601-1072
802.225.5500

On behalf of Entergy Nuclear Vermont
Yankee, LLP )
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Eﬁtergj Nuclear Vermont Yankee, LLC
and Entergy Nuclear Operations, Inc.

(Vermont Yankee Nuclear Power Station)

Docket No. 50-271-LR
ASLBP No. 06-849-03-LR

CERTIFICATE OF SERVICE

I, Ron Shems, hereby certify that copies of the NEW ENGLAND COALITION, INC’S -
REPLY TO ENTERGY AND NRC STAFF ANSWERS TO NEC’S LATE CONTENTION, OR .

ALTERNATIVELY, REQUEST FOR LEAVE TO AMEND OR FILE A NEW CONTENTION-

in the above-captloned proceedmg were served on the persons hsted below, by U S. Mall first

- class, postage prepaid; by Fed Ex overnight to Judge Elleman and where 1nd1cated by an e—ma11 :

address below, by electronic mail, on the 25th day of August, 2006.

- Administrative Judge -

Alex S. Karlin, Esq., Chair

Atomic Safety and Licensing Board
Mail Stop T-3 F23 '

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

- E-mail: ask2@nre.gov .

Administrative Judge

Thomas S. Elleman

Atomic Safety and Licensing Board Panel
- 5207 Creedmoor Road, #101

- Raleigh, NC 27612

E-ma11 leman@eos ncsu.edu

Office of Commission Appellate Adjudlcatlon. A

Mail Stop: O-16C1 - ‘
U.S. Nuclear Regulatory Commission

- Washington, DC 20555-0001 -

* E-mail: OCA Amail@nrc.gov

Administrative Judge
Dr. Richard E. Wardwell -

Atomic Safety and Llcensmg Board Panel

Mail Stop T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: rew(@nre.gov:

_ Ofﬁce of the Secretary
- Attn: Rulemaking and Adjudications Staff

Mail Stop: O-16Cl1

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: hearingdocket@nrc.gov

Sarah Hofmann, Esq. :
Director of Public Advocacy

- Department of Public Service
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SHEMS DUNKIEL KASSEL &ASAUNDERS PLLC

RONALD A. SHEMS ) GEOFFREY H. HAND
. KAREN L. TYLER
ASSOCIATE ATTORNEYS

« BRIAN S. DUNKIEL*
ANDREW N. RAUBVOGEL

EILEEN I|. ELLIOTT

JOHN B. KASSEL
—_—_— OF COUNSEL

MARK A. SAUNDERS

August 25, 2006

Office of the Secretary
Attn: Rulemaking and Adjudications Staff -

Mail Stop O-16C1
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re:  Inthe Matter of Entergy Nuclear Vermont Yankee, LLC and Entergy
Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station),
Docket No. 50-271-LR, ASLBP No. 06-849-03-LR ’

Dear Sir or Madam:

Please find enclosed for filing in the above stated matter New England Coalition,
Inc.’s Reply to Entergy and NRC Staff Answers to NEC’s Late Contention or,
Alternatively, Request for Leave to Amend or File a New Contention.

Thank you for your attention to this matter.

. Sincerely,

Karen Tyler
SHEMS DUNKIEL KASSEL & SAUNDERS PLLC

Cc: attached service list
Enclosures (3)

91 COLLEGE STREET * BURLINGTON, VERMONT 05401
TEL 802 7/ 860 1003 - FAX 802 / 860 1 208 « www.sdkslaw .com

*Also admitted in the District of Columbia



