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In the Matter of

ENTERGY NUCLEAR VERMONT YANKEE, LLC  )Docket No.50-271-LR
and ENTERY NUCLEAR OPERATIONS, INC: )ASLB No. 06-849-03-LR

(Vermont Yankee Nuclear Power Station)

" NEC’s MOTION FOR LEAVE TO FILE A REPLY TO NRC STAFF ANSWER
TO NEW ENGLAND COALITION’S NOTICE AND MOTION TO ADOPT
- CONTENTIONS: TO ENTERGY’S ANSWER TO NEW ENGLAND .
COALITION’S NOTICE AND MOTION TO ADOPT CONTENTIONS: AND TO
ENTERGY’S ANSWER TO VERMONT DEPARTMENT OF PUBLIC
SERVICE’S NOTICE AND MOTION TO ADOPT CONTENTIONS

Pursuant to 10 C.F.R."§ 2.323(c), New England Coalition; Inc. (NEC) hereby
| moves for leave to reply to the »II:\IRC Staff Answer to NEC’s Notice of Adoption of |
_Contentions or Altemative Motion to Adopt _Contentions, dated June 15, 2006; to
| Entergy’s Answer to New Engl_and Coalition’s Notice and Motion to Adopt Co'ntentions,
dated June 20, 2006; and to Entergy’s Answer to the Vermont Department of Public
Serv1ce Notlce and Motlon to Adopt Contentlons, dated June 15, 2006. This
memorandum both dlscusses the ba51s upon Wthh the Atomlc Safety and Llcenslng
_Board (“the Board”) may grant NEC leave to reply, and sets forth the substance of the
= reply NEC requests that the Board consrder \
: | The.Board may grant»leaye \to filea repty_ whe'r'e'the moying partp demonstrates
: that it.could not".r'eason'ably have anticipated the argu‘mentsl- to whlch it seeks leave to
| reply In this 1nstance Entergy argues that adoptlon of contentrons after the deadhne for

ﬁhng a petltron for leave to 1ntervene constrtutes late ﬁlmg of contentrons The NRC
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Staff argue that a petitioner may adopt a contention only if admitted as a party to the
proceeding based on its initial petltion These purported requirements for adoptlon have
no apparent support in Nuclear Regulatory Commlsswn (NRC) regulatlons or precedent
and NEC could not for this reason have ant1c1pated them. Leave to reply is therefore
merited.
” I BACKGROUND

~On May 26, 2006, NEC, the State of Vermont, and the State of Massachusetts
each filed a Request_for Hearing and Petition for Leave to Intervene in proceedings .
.conceming the Vermont‘Yankee Nuclear Power Station license renewal. Each of these
parties submitted one or more contentions pursuant to _the requirements of 10 C.F.R. §
2.309. o

‘On June 5, 2006, the State of Vermont ISepartrnent of Public Service (“Di’S”)
filed a Notice and Motion to Adopt the contentions iiled by both NEC and the State of
Massachusetts. That same day; NEC filed a Notice of Adoption or Alternative Motion to
Adopt the contentions ﬁled byiboth the State of Vermo‘nt and the State of Massachusetts.

On June 15, 2006, the NRC staff (“the Staff”) filed an answer to NEC’s |
notice/rnotiOn to adopt conte’ntions,. stating that the Staff does no_t object to NEC’s_
Aadoption of Vermont and h'iasSachusetts’ contentions(provided that NEC is admitted asa

' party to these proceedings based on 1ts 1n1t1a1 petition and 1f Vermont or Massachusetts
is not admitted or wrthdraws from the proceedlng, NEC then demonstrates an
. mdependent abihty to litlgate any adopted contentlons NRC Staff Answer at 1. The

Staff further noted that_ NEC’s Notice of Adoptlon or Altemative Motlon to Adopt is



procedurally defective hecause NEC certiﬁ’es that it consulted with Vermont and
Massachusetts regarding its motion, but did not consult with Entergy or the Staff.

'OnJ une I5, 2006 Entergy Nuclear Vermont Yankee LLC and Entergy Nuclear
Operatrons, Inc (“Entergy”) filed an answer to the DPS motlon to adopt contentions.
 Entergy argues that the Board should deny the DPS motion to adopt NEC’s contentions

on the .grounds that adoption would constitute untimely ﬁli‘n—g of contentions without the
suf’ﬁcient justiﬁcation required by 10 CFR § 2.3.09(f)(2).. Entergy apparently does not
“object to DPS’ adoption of Massachusetts” contention. |
On June 20, 2006, Entergy filed an answer to NEC’S Notice and_Motion to Adopt
Contentions, objecting to I\IEC’s adoption of the DPS contentions. Entergy apparently
has no objection to NEC’s adoption of Massachusetts" contention. Entergy again argues
~ that adoption would constltute untlmely filing of contentlons w1thout the sufficient
Justlﬁcatlon required by 10 C.F.R. §2. 309(t)(2) Entergy further argues that NEC should
not be permitted to adopt the DPS contentions because NEC has no good cause for not
having proffered these contentlons itself; NEC has not asserted relevant expertlse or
expenence and NEC has not shown that DPS sponsorshlp is 1nsufﬁc1ent to protect
' NEC’s interests. | | |
o II BASIS FOR LEAVE TO FILE REPLY
: Sectlon 2.323(c), 10 C.F,R. § 2.323(0), provrdes that the rnoving party‘rnay be

) _granted ]eave to ﬁle a reply in cornnelling circurnstances such as Where the moving

. party demonstrates that 1t could not reasonably have antrcrpated the arguments to which it
| seeks leave to reply ” 10C. F R. § 2. 323(c) As dlscussed in Part III below in this

instance, both Entergy and the St_aff put forth arguments wrthout apparent support in the



governing regtilations orin Nuclear. Regulatory Commission (N RC_) orecedent. NEC
could not reasonably have anticipated such arguments, .and leave to file a reply is
therefore appropriate. |

NEC ackn_owledges that section 2.323(c) contemplates a reply by the moving

party. NEC is not the moving party with respect to the DPS motion to adopt NEC’s

‘contentions, but requests leave to reply to Entergy’s answer due to NEC’s strong interest

in DPS’ participation and support in bringing forward the concerns NEC has raised in its

contentions.

III. REPLY

/

LA NEC Replv to Entergv s Answers to New England Coalition s Notice and

Motion to Adopt Contentions, and to Vermont Department of Public

Service Notice and Motion to Adopt Contentions.

There is no basis in the Commission'regulations or the precedent cited in
Eritergy’s answers for the argument that adoption of contentions after the deadline for
filing a petition for intervention cons_tit_utes a late filing of contentions.

The Commission regulations address adoption of contentions in only one s'ection

: ,WhICh allows that a' requestor/petitioner may adOpt a contention, but must consult with

the sponsormg requestor/petltloner to de31gnate a representative to act for both parties

_ wath respect to the contention Thls sectlon in its entirety reads as follows

If two or more requestors/petltloners seek to co-sponsor a.
" contention, the requestor/petitioners shall jointly de51gnate a
representative who shall have authority to act for the -
‘requestors/petitioners with respect to that contention. Ifa - .
requestor/petitioner seeks to adopt the contention of another -
* sponsoring requestor/petitioner, the requestor/petitioner who seeks
* to adopt the contention must either agree that the sponsoring -
requestor/petitioner shall act as the representative with respect to ™
~that contention, or jointly designate with the sponsoring



act for the requestors/petitioners with respect to that contention.
10 C.F.R. § 2.309()(3). |

Th1s section addresses deithef the timing nor the orocess for adoption, but use of |
the tetm f‘tequestor/petitioner”_, as opposed to “party”, suggests that contention» adoption
is timeiy if made prior to the Board’s decision regarding 'admi‘s’sibility. Moreover, the
Board has held that a motion to adopt'contentions‘ ts timely if ﬁled within 10 days of the
date the contentions were filed, or at the latest, within 10 days after the Board admitted
the contentions. In the Matter of Entergy Nuclear Vermont Yankee, LLC, and Entergy
Nuclear Operations, Inc (V ermont Yankee Nuclear Power Station), ASLBP No. 04-832-
‘02-OLA (February 16, 2005) at 3 Both NEC and DPS filed timely notice/motions to
adopt within ten days of May 26, 2006, the date'.t)oth NEC and DPS filed petitions to
intervene. | | | -

The de0151on Entergy cltes for the proposmon that adoptlon of contentlons is

~ - subject to the late filing criteria stated in 10 CF.R.§2. 309(f)(3) is 1nappos1te This

| decision addresses an untlmely attempt to adopt contentlons more than ten days after
thelr adm1ss1on by the Board It does not concern the process or requlrements for tlmely
’ adoptlon of contentlons In the Matter of Houston nghtmg & Power Company, et al.
' (South Texas Project- Umts 1 and 2), ALAB-799 21*NRC 360 381-82 (1985).

- Entergy cites no ba51s for its claim that a requestor/petltxoner seeking to adopt
| contentmns must show good cause for not havmg 1n1t1a11y proffered such contentlons
1tse1f and demonstrate that sponsorshlp by another requestor/petltloner is madequate to

protect its mterests These requlrements are not to be found in the regulatlons or

precedent.



Fmally, Entergy alleges that NEC has not asserted expertlse or relevant

| experience sufﬁcrent to sponsor the DPS contentlons NEC has in fact amply

. demonstrated such expertlse and expenence. See New England Coalition’s Notice of
Adoption of Contentions, or in the Altematit'e, Motlon to Adopt, Contentions at § 4; NEC
Petition for Leal/e to Intervene; Request for Hearing, and Contentlons at Part 1.
Moreover, Commission precedent indicates that, while an adopting requestor/petitioner
must demonstrate its independent ability to litigate the -contention, this showing must be

'~ made only‘ upon the original sponsor’s departure from the proceeding. Adoption is
provisionally permitted, conditioned upon this s‘h.owing of .independent ability should the
need arise. See, Consolidated Edison Co. of New York & Entergy Nuclear Indian Point 2
LLC and Entergy Nuclear Operations, Inc. .(Indian Point, Units 1 and 2), CLl-01-19, 54
NRC 109, 131-133 ,‘(2601). | | | |

" B. “Reply to NRC Staﬁ' Answer to New England Coalltlon Notlce/ Motron to
Adopt Contentlon . .

_ There is no basis for the Staff’s argurrrent that onl)-' a requestor/petitioner that is
admitted asa party to the proceeding based on its lnitial petition (i.e,a
requestor/petltloner that 1mt1ally sponsors a contentron that is admltted) may adopt a
contentlon of another requestor/petrtloner Rather, the NRC regulatlons together with the

| 'NRC precedent clted in the Staff’ s Answer Consohdated Edzson Co of New York &
| _ Entergy Nuclear Indtan Pomt 2 LLC and Entergy Nuclear Operatzons Inc. (Indlan Pomt,
'Umts 1 and 2), LI 01 19 54 NRC 109 131- -133. (2001), establlsh only ﬁve |
requlrements for adoptlon of a contentlon (1) the adoptmg entlty must be a

“requestor/petitioner”, and therefore must have submitted a petition for intervention; )



-

the adopting requestor/petitioder frihu'st have stariding_to part101pate in the proceeding; (3)
the initial sponsor and the adopting requestor/petitioner rn_ust jointly designate a
representative to act with respect to the adopted content_ioh; (4) adoption must be tfrriely;
and (5) if the original sponsor withdraws, the adoptilng' requestor/petitioner must then
derrlonstrate its ihdependent ability to litigate the contention. |

The NRC regulations address adoption o'f contentions in only one section, which
allows that a “reqaestor/petitiorier’_’ may adopt a contention, but must consult with the
sponsoring requestor/petitioner to designate a representative to act for both parties with
respect to the contention. ThlS section inits entirety re_'ads as follows:

If two or more requestors/petitioners seek to co-sponsor a
contention, the requestor/petitioners shall jointly designate a -

representative who shall have authority to act for the
requestors/petitioners with respect to that contention. If a

. requestor/petitioner seeks to adopt the contention of another

sponsoring requestor/petltloner, the requestor/petltloner who seeks
to adopt the contention must either agree that the sponsoring
requestor/petitioner shall act as the representative with respect to
that contention, or jointly designate with the sponsoring
requestor/petitioner a representative who shall have the authonty to
act for the requestors/petltloners with respect to that contention.

10CER.§2. 309(0(3)

ThlS sectlon does not requrre that only those requestor/petltloners who submlt :
admlssxble contentrons in the1r 1n1t1a1 petltrons may adopt other contentrons On the

contrary, the use of the term requestor/petmoner as opposed to party suggests that

) adoptron of contentlons may take place before the Board de01des wh1ch contentlons are in

fact admlsSIble -

In the authonty the NRC staff cltes in 1ts answer to NEC, the Board’s decrs1on to

allow adoption of contentions dld not hmge on the adoptmg petltloner s submission of an

1)

A Y



admissible contention, because the Board had alreadylde‘eided the issue of admissibility .
at the time' it considered adoption. Rather, the “provisional” .aspect of the decision related
to the neeessity.that the adopting party later demonstrates_its independent ability to
litigate the contention upon the withdraw'al of the original sponsor. Coﬁsolidated Edison
Co. of New York & Entergy Nuclear Indian Point 2 LLC and Entergy Nuclear
Operatzons, Inc. (Indian Pomt Units 1 and 2), CLI-01-19, 54 NRC 109, 131 133 (2001).

Sectron 2. 309(f)(3) does not address the trmmg of adoptron, but, again, use of the
term ¢ requestor/petrtroner as opposed to arty’ , suggests that contention adoption is
“timely if made prror to the Board’s decrsron _regarding admissibility. See, Staff Answer at
3 (“The Commission’s reéulations do not appear to specify how or when arequest to
adopt avcontention' may be raised. The use of terms such as adoption of contentions of
‘another-'. .. requestor/petitioner,” houueuer; implies that a contention adoption reduest
would be tinlely lf made prior to any ruling on contentions.” (citation omitted)). In
addltron the Board has prevrously held that a motron to adopt contentrons should be filed
" within 10 days of the date the contentlons were ﬁled or at the latest within 10 days after
the Board admrtted the contentlons In the Matter of Entergy Nuclear Vermont Yankee,
.. LLC, and Entergy Nuclear Operatzons, Inc (V ermont Yankee Nuclear Power Statron),
/ASLBP No 04 832-02- OLA (February 16, 2005) at 3 |

Once a petrtroner seekmg to adopt a contentlon has establlshed satrsfactlon of the
| ﬁrst four above-stated requlrements for adoptlon ~-ie. that 1t has submrtted a petrtlon for
mterventron has standmg, has ﬁled a trmely notrce of adoptlon or motlon to adopt and
has consulted w1th the contentron s ongmal sponsor regardmg desrgnatron of a |

representatlve - adoptron should be approved, condrtroned only upon the petrtloner’s



later demonstration of independent ability to litigate the eontention in the event of its
original sponsor’s withdrawal. To interpret the rules otherwise could lead to the'odd
result that a Petitioner with a contention admitted in some narrow area of technical

expertise could adopt an environment or health contention of another Petitioner, but a

Petitioner that has submitted a related environmental contention that was not accepted

would not be able to adopt the other contention — regardless of his background or
expertise on the topic. - |

NECisa “netttroner” m th'ese 'proceedings and has estahlished standing, See NEC
Petition for Leave to Intervene (May 26, 2006); timely ﬁled its Notic’e-of Adoption of
Contentions, or in the Altemative, Motion to Adopt Contentions within ten days of the
date Vermont and Massachusetts ﬁled-the_ contentions; consulted with both Vermont and
Massachusetts, as required pursuant to 10 C.h.R. § 2.309(f)(3); and has attesteo that it has
the breadth and d-e'pth of ertpeﬁence and exnertise to independently litigate Vermont and

Massachusetts’ contentions should either state withdraw.! The Board should therefore

. approve NEC’s adoption of Vermovnt’s contentions, regardless of whether any of NEC’s

contentions set forth in its Petition for Leave to Intervene are admitted

Fmally, regardmg the Staff’ s argument that NEC’s Notrce of Adoptlon of

: Contentrons orin the Altematrve Motron to Adopt Contentrons is procedurally defective
due to NEC’s farlure to consult with the Staff and Entergy pursuant to 10CF.R.§
2. 323(a), NEC notes that the process for adoptlon of contentrons is not at all clear in the

’_ Comm1ssron regulatlons See Staff Answer at 3 (“The Commrss1on s regulatlons do not

! While an adoptmg requestor/petltloner must demonstrate its mdependent ablllty to litigate the contentxon
this showing must be made only upon the original sponsor’s departure from the proceeding. Adoptron is
provisionally permitted, conditioned upon this showing of independent ability should the need arise.

_Consolidated Edison Co. of New York & Entergy Nuclear Indzan Pomt 2 LLC and Entergy Nuclear

Operations, Inc. (Indian Point, Units 1 and 2), Supra.



. appear.to' specify how or whern a "'request to adopt a contention may be raised.”). It is not
clear that NEC was required to “move” for adoption of the contentions, and thus to
comply with Commission .rules governing.“rnotions.” NEC notes that it did satisfy
consultatlon requlrements of the Commlsswn regulatlon specxﬁcally addressmg adoptlon,
10C.F.R. § 2. 309(t)(3), by consultmg with both Vermont and Massachusetts

IV. '_ NEC HAS CONSULTED ALL PARTIES
Pursuant to 10 C.F.R. § 2. 323 (a), NEC has consulted or attempted to consult with
all parties to this proceedmg concerning thls motion. Vermont and Massachusetts have
no objection.. The Town of Marlboro has no Obj ection to NEC’s Reply to the NRC Staff
Answer to New England Coalition’s Notlce and Motlon to Adopt Contentions, or to
}Entergy s Answer to Vermont Depaxtment of Public Service’s Notice and Motion to
Adopt Contentions. 'Ihé Town of Marlboro did not respond to Counsel’s inquiry :
regarding NEC’s proposed Reply to Entergy s Answer to New England Coalltlon s
Notice and Motlon to Adopt Contentlons Entergy and the NRC Staff object on the |
grounds that, pursuant to 10 CFR 2.323, the moving party has no right to file a reply,
except as perm1tted by the presrdmg ofﬁcer when compelhng c1rcumstances have been
shown Entergy also obJects to the filing of a reply by any person other than the movmg
paﬁy. . - .
| | : V.' ' CONCLUSION . | . .
e NEC’s Motlon for Leave to Reply should be granted NEC’s adoptlon of
_ Vermont and Massachusetts contentions should be approved Vermont’s adoptlon of

NEC’s contentlons should be approved
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* June 22, 2006 New England Coalition
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Ronald A. Shems
Karen Tyler (on the bnei)
SHEMS DUNKIEL KASSEL & SAUNDERS PLLC

For the firm

Attomeys for NEC
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SHEMS DUNKIEL KASSEL & SAUNDERS pr1c

GEOFFREY H. HAND
KAREN L. TYLER
ASSOCIATE ATTORNEYS

RONALD A, SHEMS

BRIAN S, DUNKIEL*

ANDREW N, RAUBVOGEL
JOHN B. KASSEL EILEEN I. ELLIOTT
J— - OF COUNSEL

MARK A. SAUNDERS

June 22, 2006

Office of the Secretary

Attn: Rulemaking and Adjudications Staff
Mail Stop O-16C1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re:  Inthe Matter of Energy Nuclear Vermont Yankee, LLC and Entergy
Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station),
Docket No. 50-271-LR, ASLBP No. 06-849-03-LR

Dear Sir or Madam:

Please find enclosed for filing in the above stated matter New England Coalition’s
(NEC) Motion for Leave to File a Reply to NRC Staff’s Answer to NEC’s Notice and
Motion to Adopt Contentions, to Entergy’s Answer to NEC’s Notice and Motion to
Adopt Contentions, and to Entergy’s Answer to Vermont Department of Public Service’s
Notice and Motion to Adopt Contentions.

Thank you for your attention to this matter.

Sincerely,

fanr— Jyp—

Karen Tyler
SHEMS DUNKIEL KASSEL & SAUNDERS PLLC

Cc: attached service lisf
Enclosures (3)

©1 COLLEGE STREET - BURLINGTON, VERMONT 0540
“7.. 802 /860 1003 .... 802 /860 1208 www.sdkslaw .com



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Entergy Nuclear Vermont Yankee, LLC
and Entergy Nuclear Operations, Inc.

(Vermont Yankee Nuclear Power Station)

Docket No. 50-271-LR
ASLBP No. 06-849-03-LR

CERTIFICATE OF SERVICE

I, Ron Shems, hereby certify that copies of the NEC’s Motion for Leave to File A Reply

to NRC Staff Answer to New England Coalition’s Notice and Motion to Adopt Contentions; to

Entergy’s Answer to New England Coalition’s Notice and Motion to Adopt Contentions; and to

Entergy’s Answer to Vermont Department of Public Service’s Notice and Motion to Adopt

Contentions in the above-captioned proceeding were served on the persons listed below, by U.S.

Mail, first class, postage prepaid, and, where indicated by an e-mail address below, by electronic

mail, on the 22nd day of June, 2006.

Administrative Judge

Alex S. Karlin, Esq., Chair

Atomic Safety and Licensing Board
Mail Stop T-3 F23 ,

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: ask2@nrc.gov

Administrative Judge

Thomas S. Elleman :
Atomic Safety and Licensing Board Panel
5207 Creedmoor Road, #101

Raleigh, NC 27612

E-mail: elleman@eos.ncsu.edu

Office of Commission Appellate
Adjudication

Mail Stop: 0-16C1
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: OCA Amail@nrc.gov

Administrative Judge

Dr. Richard E. Wardwell

Atomic Safety and Licensing Board Panel
Mail Stop T-3 F23 .

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: rew@nrc_gov

Office of the Secretary
Attn: Rulemaking and Adjudications Staff
Mail Stop: O-16C1



U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-mail: hearingdocket@nrc.gov

Sarah Hofmann, Esq.
Director of Public Advocacy
Department of Public Service
112 State Street, Drawer 20
Montpelier, VT 05620-2601

E-mail: sarah.hofmann@state.vt.us

Mitzi A. Young, Esq.

Steven C. Hamrick, Esq.

Office of the General Counsel

Mail Stop O-15 D21

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: may@nrc.gov; schl@nrc.gov

Diane Curran, Esq.

Harmon, Curran, Spielberg & Eisenberg,
LLP

1726 M Street NW, Suite 600
Washington, DC 20036

E-mail: dcurran@harmoncurran.com

Callie B. Newton, Chair

Gail MacArthur

Lucy Gratwick

Marcia Hamilton

Town of Marlboro Selectboard
P.O.Box 518"

Marlboro, VT 05344

E-mail: chnewton@sover.net;
marcialynn@evl.net

Marcia Carpentier, Esq.

Jonathan M. Rund, Esq.

- Atomic Safety and Licensing Board Panel
Mail Stop T-3 F23 ,

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001
E-mail mxc7@nrc.gov; Jmr3@nrc.gov

Anthony Z. Roisman, Esq.
National Legal Scholars Law Firm
84 East Thetford Road

Lyme, NH 03768

E-mail:

aroisman(@nationallegalscholars.com

Matthew Brock, Esq.

Assistant Attoney General

Office of the Massachusetts Attorney
General

Environmental Protection Division

One Ashburton Place, Room 1813
Boston, MA 02108-1598

E-mail: matthew.brock@ago.state.ma.us

Dan MacArthur, Director
Town of Marlboro
Emergency Management
P.O. Box 30

Marlboro, VT 05344
E-mail: dmacarthur@jigc.org

. David R. Lewis, Esq.

Matias F. Travieso-Diaz

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street NW

Washington, DC 20037-1128

E-mail: david.lewis@pillsburylaw.com

matias.travieso-diaz@pillsburylaw.com




SHEMS DUNKIEL KASSEL & SAUNDERS, PLLC

et Jins b/q/,{mf«/j? f

Ronald A. Shems

Karen Tyler (admission pending)
91 College Street

Burlington, VT 05401

802 860 1003

802 860 1208 (fax)
rshems@sdkslaw.com
ktyler@sdkslaw.com

for the firm
Attorneys for New England Coalition, Inc.



