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MEMORANDUM AND ORDER

The NRC staff and the U.S. Department of Energy (“DOE”) have appealed the Pre-
License Application Presiding Officer (“PAPQ”) Board*s ruling that certain drafts of DOE*s
license application for a geologic repository at Yucca Mountain must be made available on the
Licensing Support Network (“LSN”).2 The NRC staff, but not DOE, has asked for a stay of the
effectiveness of that order pending a final Commission decision on the appeals. We deny the
NRC staff's stay application.

. BACKGROUND: LSN AND PAPO BOARD*S RULING
In June, 2005, the State of Nevada filed a motion to compel DOE to make available on
the LSN two particular drafts of its license application. Nevada asked that DOE be ordered to

produce the drafts on or before the date DOE “certifies” that it has made its relevant documents

' Commissioner Jaczko has recused himself from this matter, and did not participate in
today’s decision.

2LBP-05-27, 62 NRC __(Sept. 22, 2005).



electronically available.?
Under our regulations governing repository licensing proceedings (10 C.F.R. Part 2,
Subpart J), each participant must place on the LSN “all documentary material (including

circulated drafts but excluding preliminary drafts)”*

on which the participant intends to rely or
which are relevant. “Documentary material” includes “all reports and studies, prepared by or on
behalf of the potential party ... including all related ‘circulated drafts.”” A “circulated draft” is a
“nonfinal document circulated for supervisory concurrence or signature in which the original

"8 Neither “concurrence” nor

author or others in the concurrence process have non-concurred.
“concurrence process” is defined in the regulations.

Here, DOE’s contractor delivered a draft license application in July, 2004. After
undergoing an extensive agency review process, a second version was produced in September
2004. Nevada argued that these two documents constitute “circulated drafts” of relevant
“‘documentary material” that must be made available on the LSN at the time DOE certifies its
document collection as electronically available. In a lengthy opinion, the PAPO Board agreed
with Nevada.” The Board ordered Nevada to include the two draft license applications in the

LSN “no later than” the time of DOE’s initial certification.®

The NRC staff has already certified its document collection. DOE’s earlier effort to do

3See 10 C.F.R. § 2.1009(b) (each potential party must certify to the PAPO that it has
made available the documents identified in 10 C.F.R. § 2.1003). DOE must make its
certification at least six months prior to submitting its license application. 10 C.F.R. § 2.1003(a).

*10 C.F.R. § 2.1003(a).

®10 C.F.R. § 2.1001 (definition of “documentary material”).

® Id. (definition of “circulated draft”).

" LBP-05-27. Apparently, a third draft was produced in November 2004, but it is not
subject to the Board order. See id. at 1 n.1

8 See id. at 52-53.
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so proved unsuccessful.” Pursuant to a PAPO-issued “Case Management Order,” the NRC
staff has an ongoing obligation, on a monthly basis, to supplement its already-certified
document collection.™

Il. STAY DENIED
DOE and the NRC staff disagree with several aspects of the Board decision ordering

inclusion of the draft DOE license applications in the LSN. They focus on the meaning of the
term “circulated draft.” DOE argues that the draft applications in question were not “circulated,”
within the meaning of our rules, because they were not yet undergoing the formal “concurrence”
process used by that agency. Instead, DOE says, the drafts were only “preliminary” drafts,
explicitly excluded from mandatory inclusion in the LSN. The NRC staff takes no position on
whether or not the DOE draft applications are in actuality “circulated drafts,”"" but expresses
concern that the Board*s legal interpretation of the term will drastically expand the number of
documents all parties must place on the LSN, including the NRC staff.

The NRC staff asks us to stay the effectiveness of the Board*s order. The staff argues
that it needs relief, pending the outcome of our appellate review of the PAPO Board’s order, of
any obligation “to review its current process for identifying circulated drafts to determine whether
it needs modification to ensure it is in compliance with the PAPO Board’s Order.”*? For several

reasons, we find issuance of a stay, which the Commission treats as “an extraordinary equitable

° See U.S. Department of Energy (High Level Waste Repository), CLI-04-32, 60 NRC
469 (2004).

' U.S. Department of Energy (High-Level Waste Repository Pre-application Matters),
Second Case Management Order (Pre-License Application Phase Document Discovery and
Dispute Resolution), at 21-22 (July 8, 2005).

""See NRC Staff Appeal of LBP-05-27 and Application for a Stay, at 5 (Oct. 3, 2005).

2 Id. at 14.



remedy,”*

inappropriate and unnecessary.

First, the NRC staff's stay application fails to meet the “most important” of our stay
requirements — “irreparable harm.”'* The staff's process-driven concern — namely, that it will
have to review its files to consider whether documents meet the PAPO Board’s test for
“circulated drafts” — does not come close to irreparable harm in a legally meaningful sense. The
Commission has held expressly and repeatedly that “litigation expense, even substantial and
unrecoupable cost, does not constitute irreparable injury.”*® Having consistently kept to this
strict standard with licensees'® and with intervenors,'” we cannot relax it for the NRC staff.

Second, even if a document review by the NRC staff somehow could be considered
irreparable harm, the staff has not explained why a stay is necessary to avoid that harm. The

PAPO Board decision ordering production of the DOE draft license applications does not, as

such, require the NRC staff to do anything. The staff apparently feels that an earlier Board

'3 Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), CLI-
77-27,6 NRC 715, 716 (1977). Accord Nuclear Fuel Services, Inc. (Erwin, TN), LBP-04-2, 59
NRC 77, 79-80 (2004) (citing authorities). See also Cuomo v. NRC, 772 F.2d 972, 978 (D.C.
Cir. 1985).

" Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-9, 40
NRC 1, 7 (1994). Accord Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant),
CLI-01-11, 53 NRC 370, 393 (2001). Under our rules, in considering stay applications, we also
consider probability of success on the merits, harm to others, and the public interest. See
Sequoyah Fuels Corp., CLI-94-9, 40 NRC at 6. Our regulations codify these standards. 10
C.F.R. §2.342(e).

'* Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-84-17, 20
NRC 801, 804 (1984). Accord Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-02-11, 55 NRC 260, 263 (2002); Sequoyah Fuels Corp., CLI-94-9, 40 NRC at
6-7. See generally FTC v. Standard Qil Co., 449 U.S. 232, 244 (1980).

'® See, e.g., Sequoyah Fuels Corp, CLI-94-9, 40 NRC at 6-8; Three Mile Island, CLI-84-
17, 20 NRC at 802-805.

' See, e.g., Private Fuel Storage, CLI-02-11, 55 NRC at 262-64.
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order, on “case management,”'®

which requires monthly supplements of certified document
collections, compels the staff to reconsider its approach to “circulated drafts” to ensure
compliance with the PAPO Board’s newly-articulated definition. But there seems no reason why
the staff may not simply ask the PAPO Board to modify the case management order,
temporarily, to accommodate the staff’s resource concerns during the pendency of the current
appeals. Or, as Nevada suggests, the NRC staff seemingly has the option to withdraw its
certification, for the time being, while the Commission reviews the current appeals.'® This would
eliminate any need to file supplements. With self-help options available, there appears no
reason for the Commission to stay this Board order not even directed to the staff.

Finally, although we have suggested a willingness to consider issuing a stay, despite an
absence of real harm, where the chance of reversal on appeal is “overwhelming” or a “virtual

120

certainty,” not even the NRC staff suggests this is such a case. The staff says merely that "the

proper interpretation of the term 'circulated draft' is complex and a stay should be granted to

n21

maintain the status quo."*" We agree with the staff that the issues here are complex — the

Board wrote a 53-page opinion, and the parties (and a prospective amicus curiae) have

'® See note 10, supra.

¥ See State of Nevada’s Response to NRC Staff’s Appeal, etc., at 10 (Oct. 13, 2005).
The deadline for the NRC staff’s certification is 30 days after DOE’s certification — which has not
yet taken place. See 10 C.F.R. §§ 2.1003(a), 2.1009(b).

% See Sequoyah Fuels Corp., CLI-94-9, 40 NRC at 7.

21 NRC Staff Appeal of LBP-05-27 and Application for a Stay, at 14 (Oct. 3, 2005). The
Staff cited to Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559
F.2d 841, 844-45 (D.C. Cir. 1977) for the proposition that a tribunal may issue a stay when there
is a “difficult legal question and the equities in the case suggest that the status quo be
maintained.” In the instant case irreparable injury has not been demonstrated so as to raise
substantial equity concerns. As the Holiday Tours Court stated: “An order maintaining the
status quo is appropriate when a serious legal question is presented, when little if any harm will
befall other interested persons or the public and when denial of the order would inflict
irreparable injury on the movant.” Id. at 844 (emphasis added).
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provided us well more than a hundred pages of appellate briefs. But significant and difficult
issues do not justify a stay in and of themselves, absent a strong showing of irreparable harm.?
Where, as here, there is no irreparable harm whatever, the Commission is reluctant to rush to
judgment on the merits of an appeal before it has the opportunity to examine the Board*s ruling
and the parties* arguments in detail.
lll. CONCLUSION
For the foregoing reasons, the NRC staff’s application for a stay pending appeal is
denied.

IT IS SO ORDERED.

For the Commission

IRA/

Annette L. Vietti-Cook
Secretary of the Commission

Dated at Rockville, Maryland
this 21% day of November, 2005

22 See Sequoyah Fuels Corp., CLI-94-4, 40 NRC at 8.
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