October 7, 2005

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)
ENTERGY NUCLEAR VERMONT YANKEE, ) Docket No. 50-271-OLA
LLC and ENTERGY NUCLEAR )
OPERATIONS, INC. ) ASLBP No. 04-832-02-OLA
)
)

(Vermont Yankee Nuclear Power Station)

NRC STAFF’'S UNOPPOSED MOTION FOR EXTENSION OF TIME
(1) TO RESPOND TO THE LICENSING BOARD’S ORDER OF SEPTEMBER 30, 2005,
CONCERNING THE STATE OF VERMONT’S FIRST MOTION TO COMPEL, AND
(2) TO RESPOND TO THE STATE OF VERMONT'S SECOND MOTION TO COMPEL

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323, the NRC Staff (“Staff”) hereby requests (1) a nine-day
extension of time, until October 21, 2005, in which to respond to the Atomic Safety and
Licensing Board’s “Order (Regarding State of Vermont’s Motion of Aug. 31, 2005)” (“Order”),
dated September 30, 2005 (pertaining to the “Vermont Department of Public Service Motion to
Compel Production of Certain Staff Documents” (“First Motion to Compel”), filed August 31,
2005), and (2) a ten-day extension of time, also until October 21, 2005, to respond to the
“Vermont Department of Public Service Motion to Compel Production of Certain Staff
Documents (ll)” (“Second Motion to Compel”), filed September 29, 2005. In support of this
request, the Staff states as follows:

1. On August 31, 2005, the State of Vermont Department of Public Service (‘DPS”
or “State”) filed its First Motion to Compel, in which it sought to compel the production of three

documents listed on the Staff’s July 27, 2005, deliberative process privilege log. The Staff filed
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its answer in opposition to that motion on September 12, 2005." DPS subsequently filed a
request for oral argument or, alternatively, for leave to file a request to file a reply brief; the
Staff filed an answer in opposition to that motion on September 21, 2005; and DPS then filed a
motion for leave to file a reply brief in support of its Motion to Compel.?

2. On September 29, 2005, the State filed its Second Motion to Compel, in which it
sought to compel the production of 25 of the 38 documents listed on the Staff’'s September 6,
2005, deliberative process privilege log. Pursuant to 10 C.F.R. § 2.323, the Staff’s response to
the State’s Second Motion to Compel is due to be filed on October 11, 2005.

3. On September 30, 2005, the Licensing Board issued its Order, in which (a) it
directed the Staff to provide, on October 12, 2005, information concerning “the third
requirement - that a high ranking agency official personally reviewed the document and made
the decision to invoke the deliberative process privilege” (Order at 2), legal argument
concerning the applicability of this third element in NRC adjudicatory proceedings and the
adequacy of the rank of the individual(s) who personally reviewed these documents and made
the decision to invoke the privilege, and it directed the Staff to file the three documents for in
camera review; and (b) it directed the State to respond to the Staff’s legal brief, on October 19,
2005, limited to the issues specified in Paragraph 1.B of the Board’s Order concerning the third

requirement involved in the Staff’s invocation of the deliberative process privilege.

' “NRC Staff's Answer to Vermont Department of Public Service’s Motion to Compel,” dated

September 12, 2005.

2 See (1) “Vermont [DPS] Request for Oral Argument or, Alternatively, for Leave to File a Request
to File a Reply Brief,” dated September 15, 2005; (2) “NRC Staff’'s Answer to Vermont [DPS’s] ‘Request for
Oral Argument or, Alternatively, for Leave to File a Request to File a Reply Brief,” dated September 21,
2005; and (3) “Vermont [DPS] Motion for Leave to File a Reply Brief in Support of Its Motion to Compel,”
dated September 29, 2005. The Staff’s response to the State’s motion for leave to file a reply brief was due
to be filed on October 11, 2005; however, inasmuch as the Licensing Board has held that motion in
abeyance (Order, at 2), the Staff may defer filing its response, if any, to that motion.
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4, The Staff has commenced preparation of its responses to the Licensing Board’s
Order and the State’s Second Motion to Compel, but has found that a brief extension of time is
needed to permit the completion of those responses. Specifically, the undersigned Staff
Counsel has been and will be out of the office for several days during this period, due to
religious and federal holidays; in addition, Staff Counsel have been and will be required to
address other time-sensitive matters, including preparation of a response to a late-filed seismic
contention submitted by the New England Coalition in this proceeding, and other pressing
matters involved in other NRC adjudicatory proceedings. For these reasons, the Staff is unable
to complete its responses to the Licensing Board’s Order or the State’s Second Motion to
Compel within the time required.

5. Accordingly, the Staff has determined that it requires an additional period of nine
or ten days, respectively, until October 21, 2005, in which to file its response to the State’s
Second Motion to Compel and the Licensing Board’s Order of September 30, 2005. The Staff
respectfully submits that the filing of its responses on October 21 will not cause harm to any
other party or undue delay in the conclusion of this proceeding.

6. Counsel for the Staff has discussed this request with Counsel for the State and
Counsel for the Applicant. Counsel for the Applicant stated that he does not oppose this
request. Counsel for the State stated that they do not oppose this request, provided that the
State’s response to the Staff’s legal brief, required by the Board’s Order, be similarly extended
until October 28, 2005 (i.e., seven days after the filing of the Staff’s legal brief, as required by
the Board’s Order).

WHEREFORE, the Staff respectfully requests that the schedule for filing its responses
to the State’s Second Motion to Compel and to the Licensing Board’s Order be modified to

allow the filing of the Staff’s responses on October 21, 2005, and that the time for filing the
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State’s response to the Staff’s legal brief, established in the Board’s Order, be modified to allow
the filing of the State’s response on October 28, 2005.
Respectfully submitted,
/RA/
Sherwin E. Turk
Counsel for NRC Staff

Dated at Rockville, Maryland
this 7" day of October 2005
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