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The Honorable Nils J. Diaz
Chairman

Nuclear Regulatory Commission
11555 Rockville Pike

Rockville, MD, 20852

Dear Chairman Diaz:

I am writing regarding the recent announcement that the Commission has
temporarily suspended access to its usually publicly available ADAMS database
due to security concerns related to certain documents that were recently found
there. While | fully support efforts to ensure that terrorists cannot use documents
found on ADAMS that would materially assist them in carrying out attacks, | also
want to ensure that efforts to secure the ADAMS website do not unnecessarily
bar or restrict the public from fully participating in the Commission’s ongoing
regulatory activities. In particular, | ask that you aiso temporarily suspend all
non-essential Commission proceedings until public access is restored.

As you know, | have long been concerned that terrorists could use publicly
available materials to assist them in their efforts to attack America. | have
favored caution when deciding whether to release potentially sensitive but
unclassified documents regarding nuclear facilities or materials to the public, and
have always deferred to the Commission’s requests to withhold any
documentation or details when sensitive data is involved. However, | am also
concerned that since September 11, the Commission appears to have
unnecessarily limited public access and input to its activities, while providing
largely unfettered access to representatives of the nuclear industry. For

"~ example:

¢ On October 15, 2001, | wrote then-Chairman Meserve regarding the NRC
decision to remove all documents from its website pending a security
review (see
http://www.house.qov/imarkey/Issuesfiss terrorism Itr011015.pdf ). |
followed the Commission’s November 13, 2001 response (see
http:/Mww.house.qov/markey/lssues/iss terrorism_tr011115.pdf ) up with
a second letter with additional questions on November 15, 2001 (see
hitp:/mww.house.gov/markey/issues/iss terrorism 1tr011115a.pdf ) about
the basis for the Commission's withdrawal of certain information from its
website, and requesting an identification of all of the documents removed.
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« On December 9, 2002 | wrote you to express my concerns regarding
reports of secret meetings that occurred between the Commission and the
NEI, the lobbying group for the nuclear industry (see
hitp://www.house.gov/markev/lssuesfiss _nuclear 1tr021209.pdf), to
discuss potential upgrades to security at nuclear reactors (while non-
industry security experts were essentially barred from participating in the
process).

« On March 11, 2004, | wrote you regarding the Commission’s decision to
bar non-industry stakeholders with security clearances from obtaining
access to materials they required to prepare a petition to oppose an
licensee application, while granting industry stakeholders unfettered
access to such materials (see
http://www.house.gov/markey/issues/iss _nuclear Itr040311.pdf).

e On August 23, 2004 and October 12, 2004 | wrote you regarding the
Commission's decision to allow NEI, the lobbing group for the nuclear
industry, be placed in charge of testing guard forces at nuclear plants, and
allowing NEI in turn to hire Wackenhut to serve as a mock terrorist force to
test security at nuclear reactors, while keeping the results of those tests
secret (see
hitp://iwww.house.gov/markey/lssuesfiss_nuclear [tr040823.pdf and
hitp:/Mww.house.gov/markey/Issuesliss_nuclear_|tr040823.pdf).

| believe that a balance must be struck between security and public
access, but that in many cases since September 11" the Commission has failed
to strike a balance consistent with its responsibilities to the public. | am
concerned that the Commission may now be using security as an excuse to
further erode the public’s right to find out about and participate in the
Commission's activities. Consequently, | ask that you provide me with your
prompt responses to the following questions:

1) How long do you anticipate that access to ADAMS will be suspended?

2) In the months following 9/11, the Commission directed its Atomic Safety
and Licensing Boards to eliminate security contentions related to terrorist
threats from licensing proceedings because such threats were deemed
speculative. Does the Commission believe that the threat from terrorists
exploiting information found within ADAMS to be greater than that
postulated in those security contentions?

a) If so, why, and why did the NRC wait more than three years after 09/11
to take steps to address this threat?

b) If not, why is it necessary to bar public access to ADAMS while the
NRC staff reviews its documents for sensitive information?

3) Who at the Commission made the decision to bar public access to
ADAMS? NRC spokespersons have said it was a Commission decision,
but | have been informed that at least one Commissioner did not learn of




the decision until after it had been made and implemented. Is that true?
Please provide me with a complete description of the specific process
used by the Commission to make the decision to suspend access to
ADAMS. If the matter was voted on by the Commission, please indicate
how each Commissioner voted. If the matter was decided by the staff,
please indicate who on the NRC staff made the decision.

4) Will the Commission also suspend activity on all non-essential ‘
proceedings until after public access to ADAMS is restored? If not, why
not? After all, even though some of these proceedings may continue to be
noticed in the Federal Register, non-industry stakeholders may not be
able to obtain documentation that would normally be available in ADAMS
to assist them in preparing their input to the Commission.

5) WIill industry stakeholders continue to have access to ADAMS while
access to the public is suspended? Will licensees, for example, be using
the system to make any filings required pursuant to NRC regulations, or to
comment on or intervene into any rulemakings or other regulatory
proceedings by the Commission?

6) On November 15, 2001, 1 wrote and requested that you provide me with a
list of the actual documents that had been withdrawn from the NRC
website along with the rationale for doing so (see
http://www.house.qgov/imarkeviissues/iss terrorism itr011115a.pdf). On
March 4, 2002 you responded to my correspondence but did not provide
this list as it had not been completed
(hitp://www.house.qov/markey/lssuesfiss _nuclear Itr020325a.pdf). The
NRC never subsequently provided the promised documentation or
information. Why was it never provided? Please provide the information |
requested now.

7) Please provide a list of all documents that have been removed from
ADAMS pursuant to the Commission's recent announcement, along with
the rationale for doing so. Were any classified documents posted on
ADAMs? If so, why? If not, why are these documents being removed?

Thank you very much for your attention to this important matter. Please
provide your response by Friday November 19, 2004. If you have any questions
or concerns, please have your staff contact Dr. Michal Freedhoff of my staff at

202-225-2836.

Sincerely,

2.2 Neont

Edward J. Markey




