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OFFICE OF THE
SECRETARY
MEMORANDUM_FOR:—Victor—Stello+—Jdrs -
Acting Executive Director for Operations
Herzel H.E. Plaine, General Counsel
‘1 v :
FROM: QiSamuel J. Chilk, Secretary

SUBJECT: STAFF REQUIREMENTS - AFFIRMATION/DISCUSSION
: AND VOTE, 11:30 A.M,, THURSDAY, MARCH 13,
1986, COMMISSIONERS' CONFERENCE ROOM, D.C.
OFFICE (OPEN TO PUBLIC ATTENDANCE)

I. SECY-86-57A ~ Extension of the Comanche Peak Construction
Permit

The Commission, by a 4-1 vote, approved an order responding to a
request filed or January 31, 1986 by the Citizens Association
for Sound Energy, which sought Commission action in connection
with the extension of the Comanche Peak construction permit.

The order (1) denies both CASE's request for a halt to con-
struction and its request for the institution of a new con-
struction permit proceeding; (2) denies CASE's request for a
stay of staff's extension of CPPR-126; (3) rejects CASE's view
that significant hazards considerations are involved in the
extension of CPPR-126; (4) refers CASE's request for enforcement
action to the staff for consideration under 10 CFR 2.206; and
(5) refers CASE's request for a hearing to the Chairman of the
Atomic Safety and Licensing Board Panel for appointment of a
hearing board to rule on the hearing reauest and to conduct any
necessary hearings in accordance with Subpart G of 10 CFR Part
2.

Commissioner Asselstine disapproved the order, precferring an
alternative approach, and provide separate views,

(Subsequently, on March 13, 1986 the Secretary signed the
Order.)
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II.

SECY-85-333 - Prccedural Amendments to 10 CFR 60 Dealing

Wwith Site Characterization and the Participation of states

and Indian Tribes

The Commission {with Chajrman Palladino and Commissioners
Roberts, Bernthal and Zech agreeing) approved the procedural
amendments to 10 CFR Part 60 dealing with site characterization
and the participation of states and Indian tribes subiject to:

(1)

incorpqxa;ingﬂthe,tollowLng additionaluprouisions into-Part————

(2)

(3)

(4)

(5)

(6)

(7

60:

(a) Host states and affected Indian tribes have an
guestionable legal right to full party status,

(b} The NRC will review and concur in the necessity for
the use of all radioactive materials, including
radioactive tracers, on a case-by-case basis.

(c) The NWPA requirements that DOE defer the sinking of
shafts at least until such time as there has been an
opportunity for pertinent comments on shaft sinking to
have been sclicited and considered by DOE.

The definition of "Indian tribe” and "tribal crganization”
should remain as thev are defined in Part 60 anéd rot be
changed as proposed,

The attached chances should be incorporated.

On page 6, linc 4 of the first complete paragraph of the
rule chanage "new statute” to "KWPA",

On page 9, line 1 of the rule change "the responsibilities”
to "its obligations",

The Commission has agreed that this rulemaking should not
be held up to tie it in with the Part 51 changes., Accord-
ingly the last paragraph on page 9 should be edited to
read: .

"It is important to proceed with the present actions
without awaiting other changes to Part 51 that will be
prepared in the light of the NWPA This would allow for
changes related to ...."

The rulemaking package should also be reviewed to assure
that additional modifications needed for consistency with
the above changes are incorporated.



Commissioner Asselstine approved in part and disapproved in

part, he disapproved in that he would also have retained the
present requirements to issue the draft site characterization
analysis for public comment and staff analysis cf those comments
as well as the requirement for NRC review of DOE's site screening
and selection process, His separate views are attached and
should be published with the Federal Register Notice.

The final rule should be revised as noted and returned for
signature and publication in the Federal Register.
(EDO) (SECY Suspense: 4/18/86)

Attachments:
As stated

cc: Chairman Palladino
Commissioner Roberts
Commissioner Asselstine
Commissioner Rernthal
Commissioner Zech
Commission Staff Offices
PDR - Advance
DCS - 016 Phillips
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COMMENT NO. 6

Comment Surmary:

The ruie should state that the SCA will be pravided to CCE within 13
after NRC recefves an SCP and thas coaments related to shaft sinking
oroviced within S0 cays. )

A new seczicn should te acded putting irnea Pars 60 the NWPA schadule
requiremenss for NRC review of the lizense anplicas 1on This would emphasize
NRC's dual chbifgaticns <o conduct fes licensing prc 2ecings fn a full, fair arcd
csen manner, but alsc to reach {ts decisions in a %imely manner.

lespense:

The Ccmmission cdces nct believe 2 1 acvisable o cadify the timetables
.ﬁese reviews. We {ntergret the timeframes in the NWPA to be directory rather .
that'mandatcry. NRC estimazes thas the review ¢f an SCP of high guality and
csmpleteness will require S months, While NRC will enceavor %o complet2

reviews of the SCPs ancd iicense acolicaticn as prempily as fs cansistent with a

thorough review, the time required for review is highly cependent cn the
guality and completeness of the OCZ submiszzals.

Iwr

The provicing ¢f secarate ¢

smments related to shaft sinking after S0 cays wculd
rot be pracsical. The staff effort involved in the preparation and release of
such sescarate comments would significantly da2lay the release of the camplete

set cf comments on the SCP. [t {s pessible that such secarate comments csuld
nct be reieased much mere gsuickly znan could the entire se: of cormenss.

We reccgnize tnat many potential licensing questions related to shaf:
censtruction (a ;ritical path activity) mus: be acdcressed weil before the stare
of shaft constructicn and, in some fnstances, aver befsre SCP {ssuance. The |
NRC's abilisy to provide time]y comments and guidance ¢3 CCE cn shafi-related
acsfvities {s contingent on OCE scheduling effective interchange with NRC
nefore commitments and decisions are mace cn these acsivities, so trhas COZ can

consider and cdevelop satisfactory resoluticn of any NRC comment {n a manrer not
to celay CCE's schecdule.

[n any event, codifying such schedule provisions might leave the suffi
an ctherwise proper proceeding or review in question and subjezt %o i
cnallenge,
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CIMMENT NO. 25

corment Summary:

Contrary %o page 15 of SECY-24-263, NWPA Secticn 117 coes provide rew rights ¢
states to receive information, and to be able to comment on such information
and have such comment censidered and acted uosen by the Commissicn,

Resacnse:
The Commissjon agrees that to—seme—exters Section 117 of the NWPA mey—hava) (
es:ab\ishegﬁnew rights for the States to receive informaticn, commen: on such

informaszicn, and have such comments consicered, Since the prososed regulation
incorsorates tne language of Section 117, the States are assured thas NRC's
regulatory program will accsmmecate any such rights notwithstanding the
discussizn of Section 117 in the statement of ccnsideraticns.

B o —————————
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COMMENT NO. 27

Commers Summiry:

The term "semi-annual reports" in Section 60.18 (g) i,

ang the proposed rule require reports "not be less thaﬁ'ﬂ
[t is 1nappr~p'iate that the Commission waive its expectat
minimum reporting from DOE.

correzt as the Nh”(——--__-

rce every 6 rorths
{on fer mcre than th

Resconse:

As the ccmments nated, the rule deces require that "COE shall report not less
than crce every six menths" as required by the NWPA., Referring to such reports

as semi-annual dces not prevent CCE from making more frequent submissicns {f
appropriate.



CMMENT NO. 29

crment Summary:

Issues cculd be more readily braought 20 the (smnfssion's astenticn by
establishing a notice and public comrens grecess for tne NRC review ¢f the
semi-annual SCP? uccates.

Resconse:

site cnaracserizaticn, anc there will nos necessarily be an MNRC resccnse to the
CCZ document. The CCE semi-annual reccrts will go to States and trises as well

2$ NRC, angd S:azes anc Tribes may cemment cirectly to [CE cn then. A notice
arc pudblic commens procedure would Se 8o cu=c

Co cumtersome and create the po:en:€a1Aﬂ”’,,——’
for ynorocuctive Ceidys. However, the rule eswteliorsvice for gubiic comrent 5
the NRC rescenses to CCE by raving the Cirsztar invite ceommenss, aad~::is_h+‘~’}’,,,—~—

begr—dded—te~—tre—rrte, !
bI-TH
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COMMENT NG, 38

Commens Summary:

\ NRC shoulg fund State frvolvement §n reposfitery pIannfng becayse S:a:es'have
) hac aifficyley edtaining funds from CCE.

Resscnse:

The Cormisgicn expiatned, {n the preamble t3 the prepesed rule, that it
Lelievee Congress frtended thae CZ sheuld assume the Fecera) responsibilfsy

o for funging S:a:e-inyo!vement fn regesitory Planaing. The tsmmenter deoes nos

take fssue wien this view, If, as d22ears to pe d3reed, NWFA vests COE wish
this resoonsibility, the dPErCpriate aceion fer the Cemmission 1s to elimirase
| any incensistens or centrary Provisions fram fes regulazion, The cancern of
the State azzearg to be {25 lack of Cernfideace {n CCE's exercise of s funding
duthorisy, Ag 4p the case of Other Commenss of this nature, Giscussed above,
this 15 3 master fer the affecseq States to wCrk out wish DOE; ¢ ¢ not
Semething which the Cemmission g dutherized ¢o resolve or remecy. ‘It remafng
true that she Cenmissign may, §n aceropriace circumszan:es. turn to a State for

particular Servizes requires Ly NRC {n order to be able to Carry cut fts own
ST ing furceie

( 3 cns effe:tively. But, as was explafne¢ at the time the '
.--~\Q£223§£C rile was fssueq, this (g tess chcrac:erized 25 2 stancarg Precurement
dCL Vity ratner trapn 23 part of the resulatery SCheme for Imdlementasion of
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Separate Views of Commissioner Asselstine

1 approve the procedural amendments to 10 CFR Part 60 in part and disap-
prove in part. 1 believe the Commission has gone too far in deletina two
very importart previsions from the Commission's origiral procedural rule.
These two important elements are: (1) the requirerent for MRC review of
the Departmert c€ Energy's site screening and celecticn process for a
high-level radiocactive waste fepository; and'(Q) the recuirement for MRC
issuance of a draft site characterization analysis of DOE's site charac-

terization plan for public comment, and sta“c analveis cof those comments,

The Cormission issued its licersing procedures for a high-level radioactive
waste repository on Februéry 25, 1981, These licensing procedures included
NRC review of DOE's site screening ard selec4ion process and NRC issuance
or a draft site characterizetion eralysis for public comment., These were
two provisions which the Commission at the time censidered to be important
for it to carry out effectively its licensing resporsibility of a high~
level - lioactive waste repository. The Nuclear Vaste Policy Act (NWPA)
was enacted in 1282, The Congress was aware of NRC's high-level waste
licensiny procecures when it passed the MWPA, (Congress did not object to
thece important provisions. However, the Commission is now taking the
position that because these provisions are nct required by the NWPA, then
the Commission shoulcd delete them from its requlations. The fact that the

new law is silent as tn those two provisicrs dces not serve as a



Justification for deleting these provisions from the Commission's

requlations.

I believe the Commission should retain these two‘very important provisions
in 10 CFR Part 60. The Commission's health and safety and envircrmental
protectinn responsibilities warrant NRC review of DOE's site screening and
selection process. [ also believe that NRC issuance of its site character-
ization analysis for public comment will contribute to a more rignrous ard
thorcugh review of the DOE site characterization plans, which in turn, will
enhance public confidence. What the Commission considered important to
carry out its health and safety responsibilities in 1981 is %ti1l important

and has not been changed by the NWPA.



