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April 7, 2004

UNITED STATES OF AMERICA - . DOCKETED
NUCLEAR REGULATORY COMMISSION USNRC

April 13, 2004 (10:38AM)

Before the Atomic Safety and Licensing Board

. " OFFICE OF SECRETARY
In the Matter of ) RULEMAKINGS AND
. ) ‘ : ADJUDICATIONS STAFF
PRIVATE FUEL STORAGE L.L.C. =) . Docket No. 72-22
. ) . :
: (Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

APPLICANT’S MOTION FOR RECONSIDERATION OF THE MARCH 31, 2004
MEMORANDUM AND ORDER REGARDING PUBLIC DISCLOSURE OF CROSS-
EXAMINATION PLANS FOR CONTENTIONS UTAH E, UTAH R, AND UTAH S

Applicant Private Fuel Storage.L L.C. '(“Applicant” or A“.PFS”), respectfully requests -
reconsnderanon of the Memorandum and Order (Forwardmg Cross-Examination Plans) (March
31, 2004) (“Order™) by which the Atomlc Safety and Licensing Board (“Board”) forwarded for
publication the cross-exammatlon plans of PFS, the State of Utah (“State”), and the NRC Staff
regarding contentions Utah E/Confederated Tribes F, “Financial Assuranee,” Contentjon Utah R,"
. “Ernergency Plan,” and Contention Utah S, “Decommissioning.” In its Order, the Board stated
that none of the crosé—examinatioh plans are déemed to contained proprietary information.
However, some of the State’.s oross;examihatiori plans, not previousiy available to PFS, do |
contain information which the Board has found proprietary to PF S in similar circumstances. PFS
respectfully requests that this proprietary information be redacted from the State’s cross-
examination plans prior to their release to the public. |

Discussion
A motion for reconsideration is appropriate where a presiding ofﬁcer’s determinatio'n

overlooked or misapprehended (1) some legal principle or decision that should have controlling
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effect; or (2) some critical factual information. Private Fuel Storage, L.L.C. (Ind'ependent Spent' ‘

Fuel Storage Installation), LBP-00-31, 52 NR'CV34O, 342 (2000) (internal citations omitted)

(quoting Private Fuel Storage., L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-17,.
48 NRC 69, 73-74 (1998)). PFS ahows beldw that the Board was unaware of critical factual,

mformatlon regardmg the presence of confidential proprietary mformatlon in the State’s cross-

~ examination plans at the time of the March 31, 2004 Order. Thus the Board should reconsrder

its decnslon. ’

On March 31, 2004, the Board forwarded to the Secretary of the _Ccmmission for
inclusion in the public record the crosé-examination plans of PFS, the State, and the NRC Staff -
for Contention Utah E/Confederated'Tribes F, “Financial Assurance,” Contention ﬁtah R,
“Ernergency Plan,” and Contention Utah S, “Decommissioning” pursnant to 10 C.F.R.
§ 2. 743(b)(2) Citing a Jomt filing of the partxes, the Board stated that “none of [the p]ans] are
deemed to contam propnetary mformatron (Order at 1) Followmg issuance of the Board’s
Order, however, PFS identi.ﬁed?that several of the State’s cross-examination p]ans for Contention |
Utah E/Confederated Tribes F, “Financial As_surance,” (“Utah E”) do contain information
proprietary to PFS.? This Motion for Reconsideration requests that this proprietary information

be redacted from the State’s Utah E cross-examination plans prior to their release to the pub'lic.3

! Joint Filing of the Parties on Portions of Memorandum and Order (Rulmgs on Summary Disposition Monon and
Other Filings Related to Remand from CLI- 00-13), Partial Initial Decision (Contention Utah E/Confederated Tribes
F), Partial Initial Decision (Contention Utah S), and Cross-Examination Plans Regarding Contention Utah E That
Can Be Placed on the Public Record (July 3, 2003) (“Joint Filing”). -

2 Although the Board may have believed that the parties had exchanged their cross-examination plans prior to the
July 3, 2003 Joint Filing, in fact they did not do so.- Thus, PFS had not seen or reviewed the State’s cross-
examination plans before the Board’s March 31,2004 Order . 4

3 Following identification, PFS called the Secretary s Office and was advised that the documents had not been

placed into ADAMS, and that an e-mail would be sent requesting return of the cross-examination plans from those
parties not authorized to receive PFS confidential proprietary information. See electronic mail from Emile L. Julian, -
Office of the Secretary (April 1, 2004) PFS does not believe that any inadvertent disclosure that may have occurred
as a result of the Secretary’s service of the Order and the plans would constitute a waiver by PFS of its proprietary
information.



The proprietary information contained in the State’s cross-:examination plans for Utah E
consists of four ;ﬁes: (1) the amount of nuclear property ix;sufance that PFS intends to carry;
(2) the minimum initial-sized facility to be funded for ’con‘st.ruction under License Condition 1; -
?3) the total estimated cost for Phase I construction; and (4) gonstruction’_cost éstimates for
specific items. This proprietary information is cbnta_ihed in fhrée State cross-examination plans
_ fOI'VUt'c;h E: (1) PFS Witness John Parkyn on Nt_iclear Property Insurance; (2) PFS Witness John
Parkyn on PFS Constru‘cti'on Costs; and (3) PFS Expert Witness Hanson Pickerl on Nuclgar
Prbperty Insurance. Thé specific redactions sought by Pf S in'each cross-examination plan are
listed in Appendices A, B, and C to this mo.tiori.4 |
The idéntiﬁed information is pr.otected' from public discﬁosure by the Commissioﬁ’s' rules.
In anothe;r March 31, 2004 ruling,’ the Board fdund that “t.he amount of onsite property
insurance PFS intends to maintain Qualif[ies] as confidential financial or commefcial infonﬁation
under 10 C.F.R. § 2.’)90(b)(3)(i).” Disc]osuré/Redaction Order at 32. The-Board also found
“that disclosure of the minimum sized facility for purp'oses of satisfying [License Condition 1]
would lead to substaﬁtial competitive harm” and cbncludcd that this ‘;in'formation is subject to
protection as conﬁde.ntia]' or privi]éged cohmefcial or financial information under the first prong
of 10 C.F.R. § 2.790(b)(3);” 1d. ét 17. Fiﬁa]ly, the Board found thaf “information relative to the

bottom line construction costs is confidential or privileged commercial or financial information

“ PFS incorporates and relies upon the previously submitted affidavits and declarations of John Parkyn pursuant to
10 C.F.R. § 2.790 to support its requested redaction of the State’s cross examination plans. See Affidavit of John
Parkyn Pursuant to 10 C.F.R. § 2.790 (May 15, 2000); Declaration of John Parkyn Pursuant to 10 C.F.R. § 2.790
(September 25, 2000); Declaration of John D. Parkyn Pursuant to 10 C.F.R. § 2.790 (September 28, 2000);
Declaration of John D. Parkyn Pursuant to 10 C.F.R. § 2. 790 (December 4, 2000); Declaranon of John Parkyn
Pursuant to 10 C.F.R. § 2.790 (July 2,2003).

5 Memorandum and Order (Disclosure/Redaction of Evidentiary and Decxsxonal Materials Relatmg to Contentions
Utah E/Confederated Tribes F and Utah S; Adopting Transcript Corrections Relating to Contentions Utah
E/Confederated Tribes F and Utah S) (March 31, 2004) (“Disclosure/Redaction Order™).
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under the first prong of 10 C.F.R. § é.790(b)(3).” Id. at 18. Thus; the Board has already
deterrﬁ_iped that the information PF S seeks to redact from the State’s Ufah E cross-examination
plans is protected frorp public disclosure. |

PFS does not object to the puolication of the remaining poi‘tions of the Stafe’s c.ross-,
examination plahﬁ nor to the poblioation of the NRC Staff’s cross examinaﬁon plans.® |

Statement of NRC Staff’s and State of Utah’s Posmons on Motlon

Counsel for PFS has dlscussed the proposed redactions in Appendlces A,B, and C w1th_
counsel for the State and the NRC Staff and is authorlzed to represent as follows

The Staff does not object to the redactlons. proposed by PES to the State’s cro'ss_
examipation plans for Utah E set forth in Appendices A, B, and C. |

- Ae reflected in the Appendices, the':S'tat'e' does object to the redactions sooght by PFS and

requests that the State’s cross examioation plan§ be released in' their entirety. For reasons set |
forth in i;s'September 15, 2(5008 and October 11, 2000,9 filings, the State believes that the
information' fn tpe evidentiory pecord concemi'ng' ;he (1) the amount of nuclear property
insurance tbaf PFS intends to carry; (2) the minimum initial-siéed facility to be funded for

constructnon under License Condmon 1;and (3) the total estimated cost for Phase I construction

should be released and made avallable to the pubhc Moreover, says the State, any

¢ As previously stated in the Joint Filing at 2, PFS does not object to the pubhc release of its cross-examination
plans.

"Neither the Staff nor the State request any redaction of the cross examination p]ans on their own accord.

% State of Utah’s Request to Disclose Evidentiary Material Relating to the Hearing on Contention Utah
E/Confederated Tribes F and Request to Reply (September 15, 2000).

% State of Utah’s Reply to Applicant’s Response to State of Utah’s Request to Disclosure Evndentxary Material
Relating to the Hearing on Contention Utah E/Confederated Tribes F (October 11, 2000)

1% See also, State of Utah’s Response to Applicant’s Justxﬁcatxon for thholdmg Portions of' Memorandum and
Order (Ruhng on Summary Disposition Motion and Other Filings Relating to Remand From CLI-00-13), Partial
Initial Decision (Contention Utah E/Confederated Tribes F), and Partial Initial Decision (Contention Utah S) From
Public Disclosure (July 14, 2003); and State of Utah’s Objections to Applicant’s Proposed Redactions to Board
Memorandum and Order Ruling on Reconmderatlon of its Financial Qualifications Decisions (January 30, 2004)
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éonﬁdentia]ity claims may have been waived by the Secretary’s public release (even though |

-inadvertent) of the plans.'" In any event, the State believes that the requested redactions from the

cross-examination plans are obscure and their release will not result in any competitive harm to .
PFS.

Neither the Staff nor the State will be filing separate responses to this Motion for

Reconsideration.'?

Conclusion " -
For all the reasons discussed above, PFS requests the Board to reconsider its March 31, -
2004, decision regarding the State’s cross-examination plaﬁs for Utah E and to order redaction of -

the proprietary information identified herein by PFS before publication of the dqcumenté. '

Respectfully submitted,

Jay E. Silberg

Paul A. Gaukler

D. Sean Barnett

SHAW PITTMAN, LLP
~ 2300 N Street, N.W.

Washington, DC 20037

(202) 663-8000

Dated: April 7, 2003 ) . Counsel for _Privaté Fuel Storﬁge LL.C.

See April 1, 2004 e-mail from NRC “hearing docket™ to PFS service list (supra, note 3) requesting nine individuals
who were served with the cross-examination plans (but who did not otherwise have access to this information) to
return them. . _ : :

12 1f the Board were to issue a ruling on this Motion by early next week, the parties would incorporate any request
for review of the Board’s Order in any petitions for review filed with respect to of the Board's Disclosure/Redaction
Order. ' '
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of 4
PRIVATE FUEL STORAGELLC.

" (Private Fuel Storage Facility)

Docket No 72-22

~ ASLBP No 97 732-02- ISFSI

CERTIFICATE OF SERVICE

I hereby certify that copies of the Applicant’s Motion for Reconsideration of the

March 31, 2004 Memorandum and Order Regarding Public Disclosure of Cfoss-Exatnination'

Plans for Contentions Utah E, Utah R, and Utah S (without Appendices A, B and C which .

‘contam PFS Proprietary Informatlon) were served on the persons listed below (unless otherwise

noted) by e-mail with conforming copies by U S. Mall first class, postage prepald thls 7th day

of Apnl 2004

G. Paul Bollwerk II1, Esq., Chairman
Administrative Judge ‘
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: _EE@_QTLE’.Q_

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001 '

e-mail: PSL@nrc.gov

~. Dr. Jerry R. Kline

Administrative Judge
Atomic Safety and Licensing Board Panel

- U.S. Nuclear Regulatory Commission

* Washington, D.C. 20555-0001

e-man] JRKZ@nrc eov; kierry@verizon. net

*Qffice of Commission Appe]]ate
Adjudication
- U.S. Nuclear Regulatory Commlssxon

Washington, D.C. 20555-0001



Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Attention: Rulemakings and Adjudications

Staff
e-mail: earmgdocket@nrc gov

(Original and two copies)

Catherine L. Marco, Esq.
Sherwin E. Turk, Esq.
Office of the General Counsel
Mail Stop O-15 B18.
" U.S. Nuclear Regulatory Commission -
Washington, D.C. 20555
e-mail: pfscase@nrc gov

John Paul Kennedy, Sr Esq

David W. Tufts, Esq.

Confederated Tribes of the Goshute -
- Reservation and David Pete

Durham Jones & Pinegar -

"111 East Broadway, Suite 900

Salt Lake City, Utah 84105

e-mail:  dtufts@djplaw.com

Diane Curran, Esq.
Harmon, Curran, Spielberg &
. Eisenberg, LL.P. ~
' 1726 M Street, N.W., Suite 600
Washington, D.C. -20036

e-mail: dcurran@harmoncurran.com

Paul EchoHawk, Esq.
Larry EchoHawk, Esq.
Mark EchoHawk, Esq.
EchoHawk PLLC
P.0.Box 6119

Pocatello, ID 83205-6119

e-mail: paul@echohawk.com

* By U.S. mail only

Document #: 1392380 y.l
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* Adjudlcatory File

~. ‘Atomic Safety and Licensing Board Panel

U.S. Nuclear Régulatory Commission
Washmgton D.C. 20555-0001

Dcﬁlse Chancellor Esq.
Assistant Attorney General
Utah Attorney General’s Office

" 160 East 300 South, 5 Floor
. P.O. Box 140873 ‘

Salt Lake City, Utah 84114-0873
e-mail' dchancellor@utah.gov

Joro Walker, Esq.

Land and Water Fund of the Rockxes
1473 South 1100 East

Suite F

Salt Lake Clty, UT 84105

e-mail; lawfund@inconnect.com

" Tim Vollmann, Esq.

Skull Valley Band of Goshute Indians
3301-R Coors Road, N.W.
Suite 302

"Albuquerque, NM 87120

e-mail: tvollmann@hotmail.com

Paul A. Gaukler



