MAR 4 1985

Mr. Ben C. Rusche, Dfirector
Office of Civilian Radioactive
Waste Management _
U.S. Department of Energy
Washington, 0.C. 205885 ‘

(7]

Dear Mr. Rusche:

In response to your letter of January 15, 1985, I am pleased to provide the
enclosed NRC staff comments (Enclosure 1) on the preliminary draft Project
Decision Schedule. As you requested, we have focused our comments on the
accuracy, clarity, and completeness of the information presented, and have
addressed the expected duration of key proyras activities rather than the
actual dates shown for their completion. anticipate that the actual dates
ou will be proposing for NRC commitment will be provided in the Oraft Project
Becision Schedule, which [ understand will be issued after the Mission Plan is
finalized. With the exception of items noted in the enclosed comments, we
believe this preliminary draft provides the appropriate level of detail and
. contains the necessary NRC milestones and lead times. We would like to.note
that assuming timely rulemaking to conform 10 CFR Part 60 to NWPA, the total
time required under the NRC. recommendations is essentially the same as that
shown in the preliminary draft Project Decision Schedule.

Since the licensing process under 10 CFR Part 60 is central to the NRC
schedules and time requirements, we believe all the key steps in this process
should be identified in the Project Decision Schedule. Our comments on the
licensing process principally are aimed at identifying and clarifying these key
steps and times necessary to accomplish them. We previously have made similar
comments on the Oraft Mission Plan. We believe it is essential that the
Mission Plan and the Project Decision Schedule reflect a clear understanding of
this process.

The schedules presented in the preliminary draft assume a 10-month period for
NRC's preparation of final Site Characterization Analyses, in accordance with
the current procedural requirements of 10 CFR Part 60. Proposed amendments to
these requirements were published by NRC on January 17, 1985 and are provided
in Enclosure 2. We have estimated that these amendments would reduce the time
period for preparation of SCA's to § months. However, the 10-month schedule
should continue to be used for planning purposes until the schedular impact of
the final version of these amendments has been assessed.

NRC's position on schedules is based on two important assumptions. First, we

assume that adequate resources will be provided to the NRC to perform its
functions on schedule. However, as NRC has recently informed its Congressional
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cversight committees, OMB reductions have resulted in a shortfall in our
high-level waste program resources for FY86, which may cause a delay in DQE's
inftiation of shaft construction and in situ site characterfzation activities
as well as certain other delays. We will continue to assess the likely impact
of budget restraints on our ability to meet scbedules. and will keep you
informed of these impacts.

Second, our estimates for times necessary for NRC to perform its activities
presume that the ongoing interaction between cur agencies s successful. This
continuing action should result in timely issue identification and should
permit DOE to file a high-quality license application with infarmation
sufficient to serve as a basis for licensing decisions. Our schedules do not
provide for delays for rework or late accumulation of necessary information.

We recognize that the Project Decision Schedule shows key activities. We
believe its value would be enhanced if it noted that many subsidiary milestones
with opportunities for DOE/NRC interaction are necessary to successfully meet
these key milestones.

.One of the matters requiring our attention is timely .issue resclution. We

. dddressed this previously in our July 31, 1984 comments on the Draft Mission
Plan (Enclosure 3 of Mission Plan comments, p. 5). We are considering issue
resolution through rulemaking in advarce of the hearings required by 10 CFR
Part 60. If such resolutfon is planned, it may be appropriate in future
modifications to the Project Decision Schedule to include milestones for the
resolutfon of identified issues. We will be discussing this approach to issue
resolution with your staff,

Finally, I would like to note that our comments are based on the staff's
estimate of the required duration of NRC activities, including time for
Commission involvement as appropriate. We have begun discussions with the
Commission to address the planned duration of NRC high-level waste actions, but
have not yet obtained Commission endorsement of these estimates. Therefore,
the comments on specific milestones are subject to change in our comments on
the Draft Project Decision Schedule, which will be approved by the Commission
and signed out by the Chafrman.
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Thank you for gfving us the opportunity te pi}tfcipato fn this early stage of
developsent of the Project Decisfon ScheGule. Mr. Rodert E. 8rowning, Oirector
of the Dfvision of Waste Management, is the principal NRC staff contact for

discussion of these comments.
Sincerely,

(81gned) Join G. Davis

John G. Davis, Director
Office of Nuclear Matarial Safety

and Safeguards

Enclosures:

1. NRC Comments on Oraft
Project Decision Schedule

2. Proposed 10 CFR 60
Procedural Amendments .



ENCLOSURE 1

NRC Staff Comments
on
Preliminary Draft Project Decision Schedule
U.S. Department of Energy
Office of Civilian Radioactive Waste Management
January 1985

February 198%



I Specific Milestones -
1. Review of SCPs - It {s not clear what {s intended by the dates "7/86-8/87"

20

for milestone I-llc in Table S-11 (p. 80), Review and Comment on Site
Characterization Plans, and how they relate to the dates shown on p. 12
for issuance of Site Characterization Plans. This item should be
separated into indfvidual milestones for each of the sites to be
characterized for the first repository. As specified in Table 3 (p. S5),
NRC's fina) SCA's for these sites would each be fssued within ten months
of the date of issuance of each SCP, under existing regulations. Note
that under existing procedural requirements, NRC'y comments on the SCP's
will include either an opinfon that there s no objection to DOE's site
characterization program, or specific objections to DOE's proceeding with
characterization (10 CFR §60.11(e)).

Review of SCPs -~ The reference schedules for milestones 3d, e, and f in
Table 3 (p. 55) and Table S-11 (p. 82) should each be moved one month
earlier for consistency with the current 10 CFR Part 60. M{lestons 9¢c in
Table 2 (p. 49) correctly shows that NRC's review and comment would be
‘complete ten months ‘after DOE issues the SCP. Furthermore, the entries’
for milestones [II-3a, ¢, d, and f in Table 5-11 are not clear. Ve
recommend separate entries for-the first and second repositories, or
deletion of these milestones sinCe they repeat information in milestones
I-1lc and [I-9c.

Revision to Reg. Guide 4.17 - The preliminary draft states that a revision
of Reg. Guide 4.17 on the format and content of site characterization
plans will be issued in draft form in either December 1984 or January 198S
and in final form fn March 1985 (pp. 25, 30, 37, and 80). As stated in
letters dated Oecember 19, 1983 and April 20, 1984 from H.J. Miller, NRC,
te J.W. Bennett, DOE, this revision involves only minor changes which
principally serve to conform the July 1982 final version of Reg. Guide
4.17 with the slightly modified scope and terminology called for in NWPA.
Therefore, NRC belfeves that the existing guidance provides adequate
direction for DOE in preparing SCPs. We recommend that in the second
paragraph on p. 30, the fourth sentence be replaced by the following:

“The revision involves minor changes, and the current Reg. Guide 4.17
provides sufficient guidance for 00E's present purposes. NRC plans to
publish a draft revision of Reg. Guide 4.17 in March 1985, and issue its
final revision after the final rulemaking is completed to amend 10 CFR
Part 60 procedural requirements to conform with NWPA. This final
rulemaking is now scheduled for November 1985."
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Concurrence in Use of Radicactive Material - The preliminary draft
proposes for NRC to concur in the use of radicactive materfal at candidate
sites undergoing characterization by May 1987 for first repository sites
and by June 1991 for second repository sites (pp. 39, S1 and 80). Under
proposed procedural amendments to 10 CFR Part 60 (See enclosure 2), NRC's
site characterization analysis would include a determination on the
proposed use of radioactive material, 1f DOE's planned site
characterization activities include onsite testing with such material
(proposed 10 CFR §60.18(e)). NRC recommends separate listings for this
milestone for each candidate repository site undergoing characterfzation,
and that these schedules coincide with the proposed deadlines for
completing site characterization analyses for each site.

Review of MRS Proposal - Milestone 34c of Table 1 (p. 46) proposes for NRC
to review and comment on DOE's draft Monitored Retrievable Storage (MRS)
proposal within a one month time period, prior to DOE's submittal of the
proposal tc Congress. We recommend that & period of 6-8 weeks be
projected for the NRC review period to provide sufficient time for

" coordination of staff comments and review with the Commission prior to

. submittal to DOE.

Furthermore, we note media regorts of comments by O0E that submittal of
the proposal may be delayed as further consideration is given to the role
of MRS as part of an integrated waste management system. We suggest that
the Project Decision Schedule should reflect this potential delay, perhaps
in the discussion of MRS on page 18.

Revision of 10 CFR Part 60 - Table 5.11 proposes for NRC to revise its
criteria in 1985 based on EPA's high-level waste standards (p. 80). This
should be revised consistent with Table 1 (p. 45), where {t is stated that
NRC's revision will occur after EPA completes its final HLW standard.

In-Situ Testing in Salt - The schedule for in-situ testing which shows the
start of exploratory shaft construction in March 1987 in salt leaves only
a short period of testing to support the Oraft EIS. The Oraft Mission
Plan stated that 30 months would be available for exploratory shaft
construction and in-situ testing in salt: September 1986 to March 1989
(vol. I, p. 3-A-39, and Vol. II, p. 2-20). The first 19 months was for
shaft construction and the last 8 months was available for in-situ testing
(Vol. 11, p. 2=21). The Project Oecision Schedule would narrow the total
time for explaoratory shaft construction and in-situ testing to 24 months:
March 1987 to March 1989 (pp. 12, 37, and 40). Assuming the same 19
months for shaft construction as in the Oraft Mission Plan, only 5 months
would remain for in-situ testing with no ‘time for breakout, drift mining,
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and equipment fnstallatfon. This would appear to be an fnsufficient time
period to perform important in-situ tests in salt, such as heater testing
to investigate the repository-induced thermomechanical loadings on the
host rock and surrounding strata. .

The in-situ testing schedules should be addressed in the Final Mission
Plan, including a discussion of what DOE considers to be a sufficient time
period for testing, before DOE requests commitments to the Project
Decision Schedule.

DEIS Review = DOE proposes for NRC to submit comments on the Draft

Environmental Impact Statements for the first and second repository site

selections within 2 months of publication of each OEIS, and for NRC to
submit its preliminary comments on the sufficiency of site
characterization and the waste form proposal within 7 months of
publication of each QDEIS (pp. 40, S2, 80, and 81). The NRC staff does not
believe 2 months will be adequate for the completion of the DEIS review.
However, the staff currently intends to provide the prelimfnary

- gyfficiency comments at the same time as fts comments on the DEIS and:

believes both actions can be completed within four months of pudbifcation
of the DEIS, provided there s a thorough review and consultation process

throughout the site characterization phase.

Guidance on LA Content - The preliminary draft proposes for NRC to update
10 CFR §60.21 on the content of license applications by October 1986,
along with a Reg. Guide that is similar to Reg. Guide 1.70 Revision 3,
“"Standard Format and Content of Safety Analysis Reports for Nuclear Power
Plants" (milestone III-12a, pp. 61 and 82). NRC is currently considering
whether revisions to 10 CFR §60.21 are necessary. The Reg. Guide planned
will primarily provide guidance on the format for a license appliication,
as the content will be established through the prelicensing consultation
process. NRC will take action on development of this Reg Guide in FY87.

FEIS Adoption - The preliminary draft propcses for NRC to adopt DOE's
final environmenta) impact statements for the first and second repository
site selections by September 1990 and July 1997, respectively (pp. 42, $4,
80, and 81). These dates are both cnly one month after DOE's scheduled
submittal of license applications to NRC. NRC is currently developing
proposed amendments to 10 CFR Part S1 which will establish the procedures
for carrying out the Commissfon's NEPA responsibilities, including
adoption of the DOE EIS and the timing of this action within the license
review period. We recommend deletion of this milestone from the Project
Decision Schedule until such requirements are promulgated. If DOE feels
the EIS adoption should still be included in the Project Decision
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Schedule, we suggest modifying milestones [-24b (pp. 42 and 80) and II-23t
(pp. S4 and B81) so that the action required reads “review license
application, including adoption of EIS to extent practicable."

DOE should recognize that early interaction to discuss the intended scope
and content of the EIS may be necessary to facilitate NRC's later adoptior
of the EIS. Such discussions should be completed well in advance of the
planned issue date of the first OEIS.

Transportation - The transportation related activities diagrammed at the
bottom of Figure 1 (p. 4) should be explained in the text accompanying
Figure 1. In particular, the meaning of "performance specifications for
transportable casks® and “NRC issue design criteria” should be clarified.
Furthermore, Figure 1 contains transportation actions and decisions which
do not appear in the transportation program ailestones (Table 3, p. 61),
and therefore have no reference schedule. A schedule for these iteas
should be provided. Finally, the dates for milestons I1I-13e, "NRC revies
Safety Analysis Report Package,” do not agree between Table 3 (p. 61) and
Table 5.11 (p. 83). - . . . .

:franspﬁftaticﬁjPrﬁcndﬂrai Agreeﬁent - The task title for lflostdnc ITI-13

on page 82 should be modified-to clarify that this procedural agreement
deals with the certification process for transportation casks, as stated
on p. 61. The date of this agreement was 11/3/83, not 11/3/84 as
suggested on p. 82.

Tyographical Error - Under milestones [1I-Se and S5f on p. 82, the word
process” should be replaced by the word “possess.”



1I. Licensing Process -
1. Six major licansing activities need to be depicted in any doscriptfon'of

the NRC repository licensing process: 1) DOE submits license application;
2) NRC performs licensing review; 3) NRC authorizes repository
construction; 4) DOE submits updated license application; 5) NRC licensing
review; and 6) NRC grants l1icense to possess HLW. In several locations
the preliminary draft inaccurately describes this process and aust be
revised to accurately describe these steps: pp. 4, 9, 16, 19, 21, and 27.
Figures 2 and S (pp. 9 and 19) should be revised to show that the "NRC
License Review" continues on parallel track with “Construction and
Testing" until the beginning of repository operations. Further
clarification of NRC's licensing process can be found in our July 31, 1984
coun;;ts on the Draft Mission Plan (Encliosure 2 of Mission Plan comments,
p. 11).

Figures 4 and 7 (pp. 17 and 23) indicate that DOE will “"submit LA to NﬁC'
in 6/95 for the first repository and in 3/2003 for the sacond repository.
These milestones should be revised in accordance with 10- CFR"$§60.24 to

" -read “submit updated application to NRC."

With the change recommended i comment 2, Figures 4 and 7 (pp. 17 and 23)
indicate that D0E intends to update its license application to NRC
approximately half-way through the Phase 1 construction period for the
first repository and approximately halfe-way through the full facility
construction period for the second repository. NRC notes that although
such timing is not inconsistent with current licensing requirements, 10
CFR §60.41 requires NRC to reach a finding that construction has been
“substantially completed in conformity with the applifcaticn as amended" in
order for a license to be fssued to DOE. Such a stage will have to be
reached by the time the hearing process for the repository licensea begins.
Furthermore, DOE's update of the license applicatfon must demonstrate that
the facility has been constructed according to the design provided in the
initial license application (10 CFR §60.24(d)(2)). Oue to these
requirements, an update to the license application will be necessary when
construction of the facility is substantially complete. Beafore requesting
& commitment to the milestones in the Project Decision Schedule, DOE
should clarify in the Final Mission Plan what construction activities will
precede license application update(s) and what construction will remain to
be completed after the update(s) is/are filed.

NRC recommends adding two sentences to the footnote on p. 1S: “The term
"Construction Authorization Application” is used throughout the Project
Decision Schedule and should be consideréd synonymous with "License
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Application® as defined in 10 CFR $60.21. This application will be
reviewed under 10 CFR Parts 2 and 60."

Similarly, a sixth sentence should be added to the footnote on p. S5
regarding the proposed procedural amendpents to 10 CFR Part 60: “The
dates shown throughout the Project Decision Schedule for NRC's preparation
of SCAs are based on the current procedural rule.*

The preliminary draft 1ists Federal activities required under NWPA in
Tables 1 and 2, and other Federal technical activities in Table 3. Since
the licensing of geologic repositories is required under Section 121(b) of
NWPA, 1t would be useful to transfer milestones S and 6 of Table 3 (pp.
5?-57%1to Tables 1 and 2, where construction authorization milestaones are
also listed.

Figure 4 indicates that DOE will “submit LA amendment to NRC" in 6/98 for

Phase 2 of the first repository. This milestone should be revised to read

“submit application to amend license to NRC," since a licnnsn for Phasc 1
uld havo already bnen granted at that tilc.. -

Proposcd procedural amendmonts to 10 CFR Part 60 were pubtished fn the
Federal Register on January 17, 1985 (Enclosure 2). NRC recommends that
in the first complete paragraph on p. 28, the last four sentences be '
replaced with:

NRC published proposed revisions to the procedural rules on

January 17, 1985 to make the rules consistent with the Act. The
proposed revisions have not been reflected in the reference schedule.
It is assumed, however, that any changes made by NRC will not have
significant adverse schedule impacts.

Furthermore, we suggest substituting the following statement for the first
two sentences in the second complete paragraph on p. 28:

In addition to the procedural requirements of 10 CFR Part 60, the
licensing of & geologic repository is subject to NRC regulations in
10 CFR Part 2, "Rules of Practice for Domestic Licensing
Proceedings." These regulations establish the procedures for the
conduct of the licensing review by the Commission, including
adjudicatory hearings before the Atomic Safety and Licensing Board.



111. Othar Comments “
1.

The preliminary draft should be revised in saveral locatfons to reflect
the agreement bdbetween the Commission and the Director of DOE's Office of
Civilian Radfoactive Waste Management oh June 22, 1984 that the
preliminary determination of site suitability required under Section
114(7) of MWPA wil) be made after site characterization has been
completed. Revisions are required on pp. 4, 36, and 52, and a mflestone
for this action should be added on pp. 12 and 26. Also, §t should not be
indicated that Site Characterization Plans will De issued after this
preliminary determination is made (p. 37).

We reiterate comments provided to 0OE on the Draft Mission Plan (July 31,
1984, Enclosure 3, Comment # 1), regarding the need for additional

- information on the two-stage construction plan for the first repository.

The Final Mission Plan should include such information as the basis for
the Project Decision Schedule.

- Like thbioraft Mission Plan, the pralfn{ngry Oraft Project Decisfon
- Schedule divides the repository program into five major phases (p. 8).

The same terminology is used to distinguish between the fnftfal 400 metric
ton per year capacity facility (Phase 1) and the fulli-scale 3000 metric
ton per year capacity facility (Phase 2) planned by DOE for the first
repository. It would be helpful to use different terminology for these
two purposes (such as by calling the two first repository facilities
“Stage 1" and "Stage 2“).

Moreover, the references to Phase 3 and Phase 4 on pp. 15 and 16 should be
changed to Phase 4 and Phase S, respectively,

The preliminary draft provides a brief outline of the major activities
planned during Phase 2, the site characterization phase (p. 11, second and
third paragraphs). The discussion should be expanded to state that: '1)
development of repository designs will also occur during this phase; and
2) laboratory tasting of site samples will occur during this phase, as
well as laboratory testing to evaluate the performance of materials
planned for use as engineered darriers.

The preliainary draft describes the procedures for interaction and
preliminary consultation between DOE and NRC through the site
characterization period, and the procedural agreement between 0OE and NRC
that outlines such actfvities (p. 30, paragraph 2). We recommend adding
the following passage at the end of that paragraph:
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11.

Prior to SCP submission, DOE will be making decisfons on long
lead-time items related to exploratory shaft construction and
sealing, in-situ testing, hydrogeologic testing and other site

. investigations. As described in the procedural agreement, 00E will
meet with NRC to describe its plans for developing the information
necessary for satisfying NRC licensing requirements, and to obtain
NRC's views on the suffictency of these plans. This interaction
should allow timely NRC guidanca before decisions on long lead-time
items are made and major resources are committed in order to avoid
errors which could result in delays in the )icensing phase.

The preliafnary draft states that DOE must comply with both NRC's
technical criteria and EPA's standards for high-level waste reposfitories
(p. 24, third paragraph). It would be more accurate to state that 0OE s
required to comply with NRC's criteria alone (and DOE would theredy meet
EPA's high-level waste standards as they are fmplementad by NRC).

The procedures for updating the Project Decision Schedule, descrided on
pp. 6 and 7, appear to be acceptable with one exception. In case of the .

" ‘second type of update, described at the end of p. 7, the discussfon does

not indicate whether or not other agencies would be given an opportunity
to assess their ability to comply with updates initiated by DOE. Such
provisions should be added to the discussion on p. 7.

Figure 1 (p. 4) should be revised to reflect the possibflity that NRC
could deny the construction authorization or the license to receive and
possess waste.

On p. 29, the second sentence of the first paragraph should be revised to
read, “"Amendments for specific technical criteria related to HLW disposal
in the unsaturated zone were proposed in February 1984 and finmal
amendments are expected to be published in the spring of 1985."

It would be useful to explain the relationship between the Project
Oecision Schedule and 0OE's Transportation Business Plan listed on p. 61
(milestone 13b). Also, Figure 1 (p. 4) should indicate.how the timeline
for transportation activities is integrated with the repasitory
development timeline. ‘

The preliminary draft proposes for NRC to report to Congress and the
President on “analysis of activities undertaken to support a TEF" (pp. 4S
and 81). We assume this milestone refers to the requirements for such
reparts under Section 217(f)(3)(8), "as the Commission considers
appropriate. " .



FROM NRC's 1985 POLICY AND
17 . PLANNING GUIDANCE

2. The staff should contfnue to pursue cbtaining timely, accurate and
complete informatfon from the Executive Branch regarding exports so
that the Commissfon can carry out its internatfonal responsibflities.

3. Tﬁe Commission, as noted fn fts poﬁcy statement of August, 1982,
continues to belfeve in reducing to the maximum extent possidble the
use of highly enriched uranfum in both domestic and foreign reactors.

The staff should continue to review l{cense appliications in 1{ght of
this policy statement. v,

VI. CLEANING UP TMI-2

Policy

1. Expeditious and safe cleanup of the TMI-2 reactor s an fmportant NRC
riority. While direct responsibility for cleanup rests with the
icensee, NRC will provide oversight and, 1f necessary, directfon to

ensure decontamination of the facflfty as well as safe and timely
removal of radioactive products from the sfite.

2. NRC should work closely with Department of Energy (DOE) to obtain
, ”:ﬁch¥A§q; information on severe accidents that may be availadble from
“the MI-¢ core.. ~ =~ - ST S

Planning Guidance C -

1. NRC will continue monitoring site cleanup activities through the use
of a field office.

2. NRC should continue to closely monitor its agreement with DOE which
relates to the removal and disposition of solid nuclear wastes from
the cleanup of TMI-2. The objective of NRC's monitoring is to help
assure that the wastes are safely and expedftfously removed from the
site. NRC should also assist DOE in development of plans for the safe
and timely offsite disposition of the damaged core.

VII. MANAGING NUCLEAR WASTE

Policy

*1. The NRC High Level Waste Management Program fs critical to the success
of an urgent national task. NRC will provide the necessary
pre-licensing consultation and licensing and regulatory oversight for
the Executive Branch's program as required by the Nuclear Waste Palicy
Act of 1982 (NWPA), the Atomic Energy Act, Energy Reorganization Act,
and the Commission's regulatfons. NRC's programs will be directed to
an effective and efficient discharge of 4ts responsibilities based on
the premise that, in the absence of unresolved safety concerns, the
NRC regulatory program will not delay implementation of the Executive
Branch's program as reflected in the DOE project decision schedule.

If it becomes clear that these schedules cannot be maintained due to
the unavailability of resources or other factors, the staff will

- | - Enclosure 3
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3.

4.

1.

3.

4.

. Jead times are identified early in the planning process.

. -including Section ,§4(c) of the Atomic Energy Act.
Planning'suidance ' '

- 18 -

promptly {nform the Commission so that the required noti{fication of
DOE and the Congress can be made. :

The staff should continue to maintain .close communications with DOE, 732’
the states and affected Indian tribes so that required activitfes and

To the extent possible, and consistent with NRC's independent role,
system development required to support prdgrams to implement the NWPA
<hould be performed by DOE. NRC will continue fts technical program
to support the development of 1icensing criteria and evaluation

?othods. and the early {dentification and resolution of technfcal
ssues.

The NRC staff shall monitor the activiti:s assoctated with the '
{mplementatfon of the Low Level Radioactive Waste Policy Act and shall
apprise the Commission of any problems requiring Commission action
along with recommendations for each action.

Staff shall continue to implement Environmental Protection Agency
(EPA) standards in accordance with fts statutory responsibilitfes

The staff shall assess the need for a general memorandum of
understanding with DOE to specifically cover the NRC's interactions
with DOE in implementing the KWPA. Staff shall provide the results of
that assessment to the Commission by mid-198S.

The staff should review the existing and proposed regulations that are
covered by areas addressed by the NWPA, and make conforming changes as
necessary. When EPA standards are published, regulations should be
reviewed to determine whether any changes are required. ‘ :

The KWPA has established that nuclear utilities have the primary
responsibility for interim storage of spent fuel, pending repository
operation or avaflabiifty of monitored retrievable storage. The NRC
should review in a timely manner, consistent with safety and legal
requirements, utility proposals for adding spent fuel storage capacity
to assure that, in the absence of unresolved safety concerns,
regulatory actions do not affect reactor operation. NRC must also be
prepared to conduct licensing reviews specified by the NWPA for
Timited federal interim storage capacity of spent fuel which may be
proposed by DOE. The NRC should continue to develop the basis for
rulamakin? that would, to the extent practicable, enable use of dry
spent fuel storage casks without site-specific licensing reviews.

The staff shall continue development of regulations to implement the
EPA mil1l tailings standards for ¥roundwater protection. Efforts to
develop alternate concentration limits methodology Jjointly with EPA
shoyld receive high priority.
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J0CFR Part 80

Disposal of High-Leve! Radicactive
Wasts in Geologic Repositories;
Amendmaents to Licensing Procsdu

- AGENMCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing revisions i
procedures with respect to NRC revic
of license applications for disposal o
high-level radicactive waste in geolo
repositories. For the most part, the
cevisions reflect the provisions of the
Nuciear Waste Policy Act of 1982
particularly as they relate o site
characterization and the participatio
States and Indian tribes in the proce
of siting. licensing. and development
disposal tacilities.
OATES: Comment period expires Mai
18, 1988. Comments received after
March18 1985 wilt be considered il
practical to do s0. but assurance of
coansideration cannot be given excep
to commants filed oa or before that ¢
ADORESSES: Submit writlen comman
- .and suggestions to: Secretary of the
Commission. US. Nuclear Regulator
Commission. Washington. DC 20858,
Attention: Docketing and Service
- Branch. Copies of comments receive
may be examined at the Commissiot
Public Document Room. 1717 H Stre
NW.. Washington, DC.
FOR FURTMER BFORMATION CONTACT
Clark Prichard. Division of Radiatio
Programs and Earth Sciences. Office
Nuclear Regulatocy Research. US.
Nuclear Regulatory Commussion.
Washington. DC 28533. telephone t3
471586,
SUPPLEMENTARY INFORMATION: The
\uciear Regularory Commussion
iCommussion or NRC} in 1981
promulgated procedures for licensin
Depariment of Energy {DOE]} facalitu
for dispasal of high-lev el radioactive
wastes in geologic tepositortes (46 F
13971, February 28. 1981). More rece
Cungress has established a defimie
Federal pohcy for such disposal.
Nuclear Waste Policy Aet of 1962, P
L 973125, 2 U.S.C. 10101 (Waste Po
Actl. Section 121 of the Waste Pokic
Act directs the Commission. not late
than funuary 1. 1984, to promulgate
technical requirements and criteria |
. it will apply in approving or
. disapproving lg:;n‘se appﬁaﬁa% w
tespect to geo cepositories. The
Commission bas compled wilh this
. tequirement by peblishung [mal
technical cniens (48 FR 28914, June
1983}, The Commission ts now turmi

(7]



repositories. {3) NRC responsibilities
under the Nationa! Environmental Policy
Act (NEPA), (4) procedures and
standards for identifying categories of
material as high-leval radioactive
wastes. and (8) changes. especially with
respect (o content of the license
application. needed to conform the
licensing ures to the technical
critaria.! The present rulemaking:

. proposal deals with the first two of

these topics: because the two are 30
intertwined they will be treated
together.

Background

In 1974, when the Atomic Energy
Commission’s functions were divided
between the Energy Research and
Devejopment Admimstration (ERDA)
and te Nuclear Regulatory
Commission. Congress provided
generally that ERDA high-leve! waste
disposal facilities were to the subject to
NRC's regulatory and licensing authority
(42 U.S.C. 5842). NRC's role with respect
to such facilities remained unchanged
when the functions of ERDA were
transferred in 1977 t0 the new
Despa)nment of Energy (DOE) (42 U.S.C.
7181).

Although the Atcmic Energy Act
recognizes the interest of the States in
the peaceful uses of atomic energy and

[ssues pertainiag to NEPA will require
modificancns 10 10 CFR Part $1. Amendmenis to 10
CFR Part 51 10 reflect the Waste Policv Act wiil be
ke subsect of & subseguent rulemaking. However.
achions which the Comm:gsion may take *eistive 10
env:ronmental gssessements requited by the Waste
Policv Act are discyased later in tR:s statement.
Consideranon of the definition of HLW 13 reserved.
and the Commission anticipates gublication of an
advance nouce of 0~~30sed rulemaking on this topsc
1l coming monihy “ne suntent of eppicanon
sectunn w:i. De revigwed after issuance of DOE
sHing gu-- . *eg ynder tne Was: e Policy Act 10 take
such guice. “eq 1ntQ account f and as appropnate.
The Commussion wouid welcome suggestions from
nterested persons with respect 10 o1ner changes
tha! may be needed 1o reflect provisions of the
Waste folicy Act.

for State participation in the process for
siting. licensing. and developing auclear
waste storage or disposal facilities. NRC
Authorization Act for Fiscal Year 1970,
Pub. L. 93-801. Sec. 14(b). After
consultation with the States, the
Commission submitted ita report to

Congress in 1679. Means for Impro
State Participation in the Sit ving
Licensing and Development ahdom!

- Nuclear Weste Facilities,

reprinted in Nuclear Waste Isolation
Pilot Plant {WIPP): Oversight Heari
Before the Subcommittee on Onuiﬂt
and Investigations of the House Comm.
on Interior and Insular Affairs. 98th
Cong.. 18t Sess. $14-801 (1579) (the NRC
Report). The NRC Report. “Based on the
premise that State involvement in any
national nuclear waste management
program is a critical element in making
the program work."” included several
procedural and substantive
recommendations.

The value of such State involvement—
for the Commission as well as for the
States—was emphasized as the NRC
developed ¢ framework for licensing
geologic repositones for high-level
radioactive waste (10 CFR Part 60). The
first step in this process was the
Commission's publication of & Proposed
Genera!l Statement of Policy (43 FR
53889. November 17, 1978). This
document contemplated that the
Commission would make licensing
determinations before DOE commenced
construction of a repository shaft. DOE
wouid be encouraged. however, to

142 U.S.C. 2021 1s & codificaton of & 1959 statute
which sdded ¢ new Section 274 to the Atomic
Energy Act of 1954. Section 274 established
procadures and critenis for disconunuance of
Federal regulatory responsibilines with respect to
bypmduct. source. and specis! nuclear matenals
and the sssumption shereof by the Siates. However.
under Section 274, the regulation of high-level waste
dispasal for safery reasons remained & Federsl
responsibility. See Pacrlic Cas & Electric Co. v.
Energy Commigsion. 461 0.S. 190, 78 L.Ed.2d 782,
774 11083).
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- g review of its previously adopted the need for cooperation with the States  consult informally in advancs with NRC
3. Qn‘: objective is to reflect with respect to the control of radistion stafl. At this early s NRC would
the provisions of the Wasts Policy Act.  hazards, the Federal government was g;lnt out aspects of a location selected
In addition. however, the Commissionis  authorized to regulate the disposal of DOE which might require special
taking this opportunity to clarify its -leve! radioactive waste to protact attention or present special problems
procedures in the light of experience lic health and safety (2U.S.C. and NRC would help to define the kinds
gained over the past three years in 2021(c), 10 CFR 150.15). Nevertheless, of information needed for licensing
consultstions on the SCA reviews of the Act es the need for decisions. As noted, repository
DOE siting projects and in light of the cooperation with the States, Q US.C. construction (including sinking of the
extensive prelicensing interaction 2021(a), and it is Commission practica to  main repository shaft) would require
process now underway between NRC, consult with State and local licensing action. Site charactarzation
the states. and DOE governments on matters of comsion would continue during repository
Ths pﬂ.nc!&:! aspects of the licensing  interest.t . construction, wilh the data to be

procedures that the Commission has Rmvu:i:ﬁ that further legislative reviewed before issuancs of a license
under review concern (1) the role of guidancs d help to define authorizing eeceipt of radioactive
NRC during site screening and site appropriate forms of consultation and material. Upen ecmmencement of NRC'¢
characterization activities. {2) Stats. cooperation, Congress in 1978 diracted nformal review, NRC woould publish «
tribal. and public participation in NRC the Commission to prepare a report oo notice in the Federal , send
activities with respect to geologic means for improving the cpportunities copies of information submitted by DOE

to State and loca! officials, and offer to
meet with those officials to provide
information and explors possibilities of
their participation in the licensing

process.
Alter soliciting and considering views
the Comission next proceeded to issue a
rule. One t differenc
the policy statement was that DOB
would be permited to sink shafts and
engage in site charscterization activities
at depth before fotmal
ware commenced. DOE's
sits characterization plans would
nevertheless be reviewed In
considerabls detail in advance. with
opportunity for public comment on an
NRC draft site characterization analysis
The proposed rule incorparated detailed
provisions to ensure extensive
opportunities for State and public
participation. These procedures were
“designed to ellow affected States to
participata to the fullest extent possible
within the limits of the Commission’s
authority and the State’s own desires
and capabilities.” The Commission
observed. however, that "provisions for
State participation would be reviewed
in the light of any gerﬁnem statutory
changes that may be enacted.”
Moreover. it noted that the extent of
State participation may be affected by
legistative action on the matters
discussed in the NRC Report (¢4 FR
70408, December 6. 1978.

The final rule added provisions with
respect to notice to and participation by
Indian tribes. However, ingsmuch as
public comments on the proposed rule
pointed out no serious deficiencies in
the opportunities for State and public
participation. the provisions that had
been proposed were adopted without
material change (48 FR 13971, February
25. 1981).

Both the proposed rule and fina! rule
contemplated that DOE would
characterize several sites at depth.
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rimarily ¢0 as to enable the opportunity to identify and consider & characterization anaiysis 1o DOE. As
%onmimon to discharge its NEPA broad range of public concarns: this noted above. thase s were
responsibilities with respect would assist NRC in the preparation of @ designed to salicit comments that would
evaluation of altematives. With this in comprehensive and reasoned analysis. . assist NRC to prepars a comprehensive
mind. DOE would bave besn required. The site characterization repart would  and ressoned analysis.
as discussed below, to include include more than a descripticn of the ¢ Consultotion (6 80.81, § 00.64
information concerning ts site selection  site and the program to be-undertaken tg ¢ Consultauon (5 00.61. § 00.84fc))
process in ity site charscterization characterize the ability of the site to Under Part 60. NRC staff would
report to NRC. achisve waste isolation. It would also consult with State government and
The Existing Regulations - discuss “the method by which the site  Tribal officials. ou written requist. to
J was selected for site keep them tnformed of NRC views o1
The principal aspects of the existing characterization . . .and . . . & the progress efsite charscwrization and
licensing procedares that are of present  description of the decision rocess by ta notify them of NRC meetings and
interest relate to (1) submission of which the site was selected for consultations with DOE. NRC would
DOE s site characterization report. (2) characterization. Including the means respond 10 wyitten guestion or
public notice of receipt of the site used to obtain public. Indian tribal and  comments from these officials and
characterization report. (3) the States views during selection.” transmit sach mwponzes o DOE '
preparation of a site characterization Alternative media and sites at which Consultation would not be mited o site
analysis by NRC. (4) consultation DOE intends to carry out site charscterization. but could include &
between NRC and States and Indian characterization would be identified. review of NRC licensing procedures and
tribes. (S) participation in NRC reviews.  DOE's report on these topics would the type and scope of State and Tribal
and (8) procedures for the formal enable the Commission to consider activities in the license review permitted
hearing process. It will be useful to whether additional information mightbe by law as well.
review the preseat language of10CFR  needed by the Commission in L,
Part 60 with respect to these items discharging its NEPA responsibilities (48 . Proposals for State Participation
before turning to the changes that we FR 13572). . (55 00.62-84)
propose to edopt. 2 Notice and Publication (§ 6a.11) _The NRCReport (a218-24. 27-28)
1. Site Characterization Report (§60.11)  As directed by section 14{a) of the g::md b;mmh S of
NRGC requires. that DOE submit a site 1980 NRC Authorization Act. NRCrules:  ooceqy on the one Band and. on the
characterization reporf “as eariy s - piovide for notice to the Governorand oo ‘the aryingoutefen. -
possible after commencement of the State legislature of the State of umd..pmd‘nt State review™ of @
planning for & particular xeo!og*c proposed situs whenever & site proposal to store or dispose of nuclear
repository operations area. and priorto  characterization report is received. waste. The Report identified several

and required content of this report
ceflect the statutory directive in section
14{s} of the NRC Authorization Act for
1sao..mb. L. §5-801. which provides:

Ses 14{s) Any person. sgency. ot other
ennty proposing tc develop ¢ storage or
disposal facility. inctuding e test disposal
facality. for high-levei radioactive wastes. or
irradiated nuclesr reactor fuel shell sonly
the Commussion as sarly as postible gfter the
commancement of planning for & parucular
proposed fscility. Tha Commussion shall \n
turn noufy the Covernor and the State
legisiature of the State of proposed situs
whenever the Commussion has knawledge of
such proposal.

The Commission. in proposing its
licensing procedures, made spacific
reference to this statute and explained
that its ruie would “ensure that the
notice from the Depariment will. in fact.
imitiate & meaningful. substantive
review” (44 FR 70409). The site
charactenzauon report. together with
the NRC staff assessment thereof and
meeungs between NRC staff and State
otficials and other interested persons.
“assures an early opportun:ty for other
Federa! and State agencies and the
sublic to become involved in the *
decision making process” with respect
to DOE's site charactenzation and site
selection programs. fbid. The review
process would provide NRC ao

NRC would also (1) transmit copies of
the site characterization report to these
addressees. (2) provide similar notice to
local officials. tribal organizations. and
Govarnors of contiguous States. and {3)
publish in the Federal Register notice of
receipt of the gite characterization
report which. among other things, will
sdvise that governmental and Tribel
officials may request consultation with
NRC stafl.

3. Site Charoctesization Anclysis
{(§60.11)

The rules provide that NRC will
review the site charactenzation report
and prepare & draft site charactenzation
analysis which discusses the
information submitted by DOE. and that
a request for public comment on the
draft site characterization analyns is to
be published in the Federal Register:
copies are to be transmitted to the State
and local officials and Tribal
organizations who had previously
received notice under the rule. It was
anticipated that NRC would hold local
public meetings in the immediate area of
the site to be charactenzed. both to
disseminate information and to gbtain
public input. but this is not an explicit
requirement under the rule. After a
comment period of at least 90 days. NRC

~ would transmit 3 final site

reviews that be implementad
under existing law. These included
support from NRC in the form of
educstional or information services.
exchange of persannel under the
Intergovernmental Personnel Act. and

- contracts for technical services needed

by the Commission. Besides the

- activities that could be carried out undet

existing law. the Report (at 28]
recommended that the Congress
“establish & grant program to sllow the
States to participate more fully in the
Federal waste management program.”

Part 60 provides for State
participation in the review of a sile
characterization report and/or license
spplication. A proposal initiated by the
State would describe how the State
wishes 1o participate in the review and
how it plans to facilitate local
government and citizen participation.
and it would include funding estimates
of work to be done under contract with
the NRC. Subject 1o the svailability of
funds and legal constraints. NRC would
approve State proposals that it finds wi
enhance communications with the State
and contribute productively to NRC's
license review.

Under the State participation
provisions. proposals can be submitted
by any State "potenually affected” by



great detail pracedures for DOE to
consult and cooperate with the States
{and affected Indian tribes) with respect
to determining the suitability of an area
fora repository and with respect to
other ispues arising in connection with
the planning. siting. development,
coastruction. operation. or clogure of
such a facility (Sec. 117, 42 U.S.C. 10137).
DOE is directed to make initiel grants to
States with potentially acceptable sites
for a repository and. subsequently. to
provide further grants to any State in
which there is & site approved for
characterization (Sec. 116{c). 42 U.S.C.
10136). The latter grants are to enable
the States. among other things, to review
potential impacts of the repository upon
the State and its residents and to
provide infurmation to such residents
regarding the sctivities of DOE or the
Commussion with respect to the gite.
DOE is also directed to provide financial
and technical assistance tc a State in
which a repository is tc be located. after
NRC has issued a construction
authorization. in order to mitigate the
impacts of development of the
repository. /bid. The Waste Policy Act
also contains requirements that DOE
hold public hearings at several stages of
site selection and characterization [Sec.
112{b}2). 42 U.S.C. 10132 (nomination):
Sec. 113(b){2). 42 U.S.C. 10133
(chasacienzation): Sec. 114{a)(1). 42

review any other information on site
investigation and site characterization,
in order to allow early identification of
potential licensing issues for timel
resolution. Reviews will be carried out
in accord with the ural agreement
between NRC and DOE for interface
during site investigation and site
charscterization.®

While the Waste Policy Act
establishes new procedures for the high-
level waste management program. the
Commission remains entirely free to
consult with the States and Indian
tribes, at its cwn initiative or theirs,
with respect to any matter pertaining to
NRC's regulatory role. Although specific
channels are established for States and
Indian tribes to engage in consultation
and cooperation with DOE. these cannct
substitute for direct interaction with

IProcadural Agreemant between the U.S. Nuclesr
Regulatory Commission snd the U.S. Departmans of
Energy idenufying guiding principles for interface
dunng site mvesugauon and a1 charactenzation,
48 FR 38701, August 2S. 1963. The Procedurs!
Agresment 18 designed to assure that sn nformation
fines g maintained to facalitste ench sgency’s
sccemplishment of its responmbiliues relative to
site invesugation and charsctenzstion. The
Procedural Agreement 2iso grovides that DOE is to
actify potential host States ang affected indian
tnbes of technical mestings between DOE and NRC
techmeat staff end that DOE s to invite those States
and tnbes to antend. These technical meetings will
be open meetings. with membars of the public baing
permutted to attend as observers.
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siting of a repouitory, even'lf the U.S.C. 1013 (recommendation for "~ NRC with respect to this ‘e
;l;:mctm :epoma!;r:m isina development]]. The designation of a site  functions. Nevarthelass. :::nx?mimﬂau
differant State. By the same token, - - a8 suitable for application for & of the details of the Waste Policy Act
Indian tibes “potentially affected™ by construction suthorization will not be - highlights differences from Part 80 which
the siting of a repository msy submit effective over State cbjections except need to be taken into eccount. In
proposals for participation in the same pursuant to ¢ Congressional resolution  eddition. there are some changes—
manner as the States. _ wh{% thmc a;t:{ becomes lw (Sec. 118, garﬁmﬂ:ﬂymctwi:!h mg‘a to hu‘l!:ld;n? of
ing Procedures 42 US.C. 101 ) tate pation—that wo ve
¢ Formal Licansing ures The Wasts Policy Actreconfirms the  been desirable evan in the absency of
The NRC rules provide that notice of  gythority and responsibility of the the new legislation. The need for.
lv'dﬁ'% ::':nu (do«;l;‘m besring. Commissian to reviaw & specific revisions can be anilyzed using the
5&’&&» w?n.%? “" bumﬁ‘g:ﬂ“ repository proposal. punrg::n to th same beading as before.
il vibopiiieiione,  ReneBim it Setiommes ) su chmemimtin por
specific "q&‘j""’l‘:‘m for "°‘!§‘ !'° State  policy Act provides for Commission As i3 the case under the exis
and local o Ci“! (end to Triba be review prior 10 site characterization. as ::gdmm it is appropriate that
%&?&% e mtitory s to o), 10 wall as in ¢ formal licensing proceeding, mission of information about a site
GRICI-L108 Aleced Saes 4nd 1o o cesrmination i’ and plans for hareciaizatin of e it
X - sther a repository of & ¢ occasion for comme
Indisn "ibﬁ' desiring to participate 838 degien g1 o specified site wﬂr;r'gvldc NRC's initial substantive review.
party to " f’“mgpm " . ";Y'h adequate isolation of radicactive waste. Howevar. the Waste Policy Act specifies
g;"“:ﬂo" n::i‘ o m‘”’“‘- :ilr,nit :" The Waste Policy Act makes no specific & pumber of actions DOE must
y iso participa o ‘d';"‘ e provision for the Commission to engage  before such tnformation is required to be
capacity as provided by the regulation. {5 or independently review. the submitted to NRC. Further, the Waste
10CFR 2714. 2718, processes of site screening and Policy Act calls for NRC to review
The Noeded Ravisions Prescribed pertciputien i this election  which. ubdes 16 GER Part 85 wass e
pre participation in this selection w er was to
Pog:; X’;:h‘: &"Z?-:: ﬁ"ﬁ:ﬁ:ﬁﬁip . process comes in NRC's review and included in the DOE site
_ between the Federa} government and concurrence in guidelines for the . charactarization report.
' the State governmants, and between the recommendation of gites for repositories Under § 00.11, the site
respective Federa! agencies. with " (Sec. 112(a). 42 US.C. 10132). However.  characterization report was to be
respect to the disposal of high-leve] -  (he Commission will review DOE's draft  furnished to NRC “as early as possible
radioactive waste. The Act prescribes in  ¢ovironmental assessments asit would  aftar commencement of planning” for ¢

. particular repository. In contrast. the

Waste Policy Act requires that DOE first
nominate several sites (after holding
public hearings and consulting with the
governors of affectad States) and that
particular locations would then be
recommended as candidate sites which,
if approved by the President, would be
eligible for site characterization.

The new law marks this time—before
DOE proceeds to sink shafts—as the
point when the site characterization
plan is submitted. When the
Commission reviews this plan. the site
to be characterized will already have
been the subject of extensive scrutiny. It
will have been described in an
environmenta) assessment in which the
siting guidelines are applied and will
kave been discussed at public meetings
at which public comments will have
been solicited and received. It also will
have been reviewed by both DOE and
the President in the course of the
nomination approval process. Extensive
data gathering programs may have been
carried out in conjunction with these
activities.

DOE may very well need to make
choices and commitments in the course
of such data gathering that could have s
significant bearing upon the safety and
licensability of & repository. The drilling
of baoreholes for testing purposes. for
example. could affect the integrity of &
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repository that might be constructed at
the site. Close coordination between
DOE and NRC is therefors needed prioe
to submission of the site
characterization report so as to facilitate
the early identification of issues of
potential safety significance and s0 as to
afford an epportunity for NRC to
provide DOE with timely views.

Undar the Waste Policy Act. the
information which is to be submitted to
the Commission for review and
comment prior to site characterization is
similar to existing § 60.11. Both Part 60
and the statute call for DOE to describe
the site. the proposed site
characterization sctivities. a conceptual
mmitory design. and csrtain

'ormation with respect to waste form
or pa . However, several
categories of information which were
previously listed in § 60.11 are omitted
under the Waste Policy Act from the
required submission to NRC—~notably.
the method by which the site was
salected for site characterization. the
identification and location of aiternative
media and sites st which DOE intends
to conduct site characterization. and a

... dascription-of the decision process by

which the site was selected for
characterization (including the means
used to obtain public. Indian tribal and
State views during selecticn).

The Waste Policy Act still requires a
discussion of the omitted items. butin e
separate document called an
environmental assessment (Sec.
112{b)g2). €2 U.S.C. 16132). The
preparution of an environmental
sssessment is to be preceded by public
hearings held by DOE and consultation
by DOE with governors of affected
States. /bid. Although not required to do
so by the Waste Policy Act. DOE
intends to make environmental
assessments in draft form available for
public comment. All this occurs in
connaclion with the nomination of a site
pror lo Presidential review and
approval of a candidate site for site
characterization.

The Waste Policy Act makes no
provision for the Commission to
comment 1o DOE on its environmental
assessments or otherwise to participate
in the nomination process. It is
nevertheless the intention of the
Commission to review and comment on
the environmental assessments. as well
as other technical documents being
prepared by DOE. in order to assess on
2 continuing basis the information
collected to date and the program for the
development of additional information
for a potential license application.
However. the NRC staff wouid not
comment upon the methodclogy used by

DOE to compare sites or upon the
relative merits of one site against
another. Such & review by NRC is not
necessary to fulfill any of its statutory
responsibilities. Moreover DOE will be
selecting sites using guidelines in which
the NRC will havs slready.concurred.
We regard it as appropriate. however,
and mly consistent with the ebjectives
of the Waste Policy Act, for the NRC
staff to provide to DOE current
expressions of its visws on the quall

of the data available and the potintia
licensing issues that may be anticipated
and that may need to be addressed in
DOE's site investigation and site
characterization activities.

In view of the foregoing
considerations, § 60.11 needs to be
revised to change both the timing and
content of the DOE site characterization
report to conform to the Wasts Policy
Act. Despite these changes, however,
the Commission plans to be involved at
eurlier stages in raviewing dats
collected by DOE as well as its
programs for gathering additional data.
The instrument for accomplishing this—
namely, the Procedural Agreement
referred to above—is elready in place

“and is being implemented routinely.

2 Natice end Publication

The Waste Policy Act provides that:
“Before nominating a site. the Secretary
{of Energy} shall notify the Governor
and legislature of the State in which
such gite is located. or the governing
body of the affected Indian tribe where
such gite is located. as the case may be.
of such nomination and the basis for
such nomination™ (Sec. 112(b){1)XH). 42
U.S.C. 10132). Later. after public
hearings and a prescribed review
process involving Presidential approval.
DOE must submut site charactenzation
plans to those same officials. for review
and comment: concurrently. DOE is
required to submit such plans to NRC
(Sec. 113{b){1). 42 U.S.C. 10133).
Although publication of notice in the
Fndaﬁ Ragister is not required
expressly, DOE must make both the
environmental assessment and the site
characterization plan “available to the
public” [Secs. 112(b)(1}(G). 113(b)(2)(A).
42 U.S.C. 10132-33|. The Commission
anticipates that DOE will give nctice in
the Federal Registar as the means for
assuring adequate public availability of
these documents.

Since DOE is required to make it} site
charactenization plan available to State
and tnbal officials and to the public,
duplicative provisions may be remaved
from Part 60. Even so. however, it makes
sense for the Commission to publicly
acknowledge receipt of DOE's
submussion so as to provide netice of the

opportunity for consultation therson
with the NRC staff.

3. Site Characterization Analysis.

The Waste Policy Act requires. before
DOE proceeds to sink shafts ata
candidate site. that DOE submit its site
characterization plans to NRC (as well
a3 State and tribal officials) for review
and commaent (Sec. 113(b). 2 USL.
10133). Tha Commission believes that
Congress intended that DOE should
provide the plans sufficlently farin
advance so that comments may be
developed and gubmitted back to DOE
sarly enough to be considered when
shaft sinking occurs, and at alf time
&.;ﬁm:. As explained lbov:. this "

es &n ongoing working relationship
with DOE to assure that its data and
assessrnents are made available 10 NRC
88 they are developed. As slready
mentioned, NRC and DOE have. in fact,
developed a Procedural Agreement
under which NRC is to have access to
information «s it is generated and.
equally important. NRC is to comment
r‘:?uhrly to DOE with respect to this

ormation. . o

Thus. the Commission expects that
the principal means of evaluation will
be the interagency process that begins
early in DOE's consideration of a site.
When investigations have progressed
far enough to warrant sinking of shafts.
it is our expectation that NRC will
slready be adqustely informed with
respect to data generated to date and
that NRC's concerns would already
have been focused and brought 1o the
attention of DOE. Assuming this to be
the case. NRC should be in a position to-
complete 1ts review and provide
comments 16 DOE. &3 required by the
Waste Policy Act. in & prompt fashion.
The site characterization analysis would
be a continuing dynamic process, better
sutted for ongoing public input and NRC
review, rather than “freezing” the
comment and review process &t one
arbitrary point in time.

An ongoing public review process
would aiso facilitate DOE’s ability to
obtain comments on its site
characterization plan from the States
and Indian tribes as well. The Waste
Policy Act affords an opportunity for
these entities to enter intg writlen
agreements with DOE specifying
procedures for consultauon and
cooperation that could include early
review. Mareover. the NRC/DOE
Procedural Agreement assures that
States and Indian tribes will have an
oppartunity to be informed routinely
concerning the information made
svailable to NRC and NRC's comments
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thereon and ta attend NRC/DOE &‘h" t?::adt;s p:oxﬂéngi&ﬂﬁbn&c)émd 6. Forma! Licensing Procedures
technical meetings. . ose & ] aw. ep.

Under cxuun? 10 CFR Past 80. DOE's  97-785. Part | at 74. The proposed 'hrt: ‘:"l:-" Palicy Act incorporates
submission of site characterization " amendments contain conforming e basic F’:‘f‘l’;‘:ﬂ'&m which had
plans was 10 oceur. as already noted. language implementing this requizement,  O¢%3 dnmbn .l mmission’s
“as early as Pol;!'thh ofter for The Waste Policy Act charges DOE with c’:%“ﬂl.'d"h“‘" mfgmﬁf
::'3?2&".?,".‘;2:“@,,. Thers wu:o the responsibility to ‘consuit and subject to csrtuin deadlines. "in

assuranca that either NRC or cther
interested parties would have had prior
information about the site or any
opportunity lo make conerns known to
DOE. It was in this context that the
Commission determined that NRC
would prepare a draft site
characterization analysis for public
review and comment before developing
s statement of the agency’s views for
consideration by DOE.

Under the Waste Policy Act. however,
DOE’s submission comes after an
extensive period of interaction between
DOE and the States, affected Indian
tribes. and the public. and afler
Presidential review and approval of the
sites recommended for characterization.
By the time a site charscterization plan
is 1o be submitted for review and
comment, there should have been ample
" opportunity for NRC to have become

-acquainted with bot DOE's programs -

and the public’s concerns. Since
technical meetings under the Procedural
Agreement will be open. interested
parties will have an ¢pportunity to
follow the course of NRC activities and
to bring their concerns to the attention
of NRC. Further apportunities for public
involvement gre provided by law. since
DOE t also seek the comments of
the States and tnbes. and hold public
heanngs in the vicinity of the site. For
these reasons, together with the
scheduling mandates of the Waste
Policy Act. the Cammussion believes it is
no longer necessary to prepare a draft
site characlerization analysis on which
public comment is sought. The
Commussion particularly asks for views
on this proposed change.

1t should be emphasized. however.
that NRC will have been engaged in an
ongoing review of DOE's activities even
before submussion of a site
characterization plan and that the
comments of interested parties may be
submitted at any time for consideration
as a part of that review process.

4. Consultation

Under the Waste Palicy Act. the
Commuission 1s directed to provide
“timely and complete nformation
regarding determinalions or plans made
with respect to site charactenzation.
siing. development. design. licensing,
cons:ruction. operation. regulation. or
decommussioning” of a repositery. Sec.
117, 42 U.S.C. 10137 but this affords no

cooperate” with the States and Indian
tribes in an effort to resolve their
concerns sbout the safety, °
environmental. and economic impacts of
a repository. States may make o
comments and recommendations to |
DOE regarding any sctivities taken
under this subtitle.” and this may be
funded by grants from DOE [Sec.
118{c)(1){B)(v). €2 U.S.C. 10138]. DOE is
directed to take State and Indian
concerns into account “to ths maximum
extent feasible” (Sec. 117(b), Q US.C.
10137). Accordingly. in expectation that
States and tribes will communicate
directly with DOE with respect to its site
characterization plans. the provision
that the Director will respond to
Questians and comments of the States
and tribes on DOE's plans has been
deleted.

Howevar, the Commission has
consistently expressed its intention to
maintain d dialogue with the States, -
Indian tribes. and members of the
public. This intentign is unchanged. The
scope of such dialogue may
appropriately extend to any issue which
must be coasidered and resolved by
NRC in the discharge of its licensing
responsibilities.

8. Propasals for State Participation

Subpart C of 10 CFR Part 60 provides
for the filing of proposals by States and
Indian tribes for participation in reviews
of site characterization reports and
license applications. In response to such
proposals. NRC would consider
providing certain educationa!l or
information services and funding work
that the State proposas to perform for
the Commission. under contract. in
support of the review.,

With enactment of the Waste Policy
Act. authority to fund a broad veriety of
State activities. including grants to
enable s State "to review activities . . .
for purposes of determining any
potential econamic. social. public health
and safety. and environmental impacts”
of a repository has been vested in DOE.
Sec. 116{c){1){B)(i). 42 U.S.C. 10138:.“!
aiso Sec. 118(b)(2)(A)(i) (pertaining to
affected Indian tribes). The scope of
NRC assistance available may be
limited by this statutory direction.
However, other elements of Commission
support would not be affected as
explained in greater detail in the
section-by-section analysis below.

accordanca with the laws applicable te
such applications” (Sec. 114{d). ¢7U.S.C.
10134). Affectad States and Indign tribes
will be entitied W participate in the
licansing proasedings.

The new requirement that DOE and
NRC provide thoely and complete
information to the States snd tribes. Sec.
117(s). 42 U.S.C. 10137, would lpplr to
it st e
adjudicatory process. The presently
reflects this, and the-Commission finds
no need to modify the formal regulatory
structure for licensing activities at
geologic repositorties.

Section-by-Section Analysis

In light of the foregoing -
constderalions, the nm ssion is
proposing (o revise its licensing

with respect 1o disposal of
igh-level waste in geologic repositories.

" The following section-by-section -
. analysis provides additional -

explanatory infocmation. All references
are to Title 10, Chapter L. Code of
Federal lations. Other revisions.
including ¢ that may be needad to
conform with the Waste Policy Act's
provigions for environmentai reviews.
will be the subject of separate
rulemaking.

10 CFR Part 80, Subpart A

Section 60.2 Definitions.

The terms “Indian Tribe" and “Tribal
organization” would no longer appear in
Part 60 and the definitions of the terms
have therefore been deleted. The term
»affected Indian tribe.” as defined in the
Waste Policy Act. is the proper
designation for those entities that are
entitled to notice and other recognition
under the rule. The proposed rule
incorporates the statutory definition of
“affected Indian tribe.”

10 CFR Part 60. Subpart B

The sections in this subpart have been
renumbered 10 a3 to sllow for insertion
of sdditiona! general provisions. if
needed. st & future date.

Section 60.18 [formerly § 80.10] Site
charocterization.

No change.
Section 60.16-18 [formerly § 60.11/.

The former section § €0.11. capticned ’
“Site characterization report.” has been
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revised to conform to the Waste Policy
Act. It has been divided into three
sections in order to provide a cleare
editorial structure. .

The "site characterization report” has
been changed to g “site characterization
plan.” Note that this includes more than
DOE's “general plan for site
characterization activities:” conforming

+ to Sec. 113(b). 42 U.S.C. 10133. it must

qlso incorporate information on waste
form and packaging as well as a
conceptual repository design. The
change from “report” to “plan” better
conveys to sense that DOE ig describing
a program to obtain information which
can be used later to evaluate a site. as
opposed to & presentation of data which
would sllow & preliminary judgment as
to site acceptability. The NRC review
process st this stage is not directed to
advising DOE whether or not the site is
or is not satisfactory. but rather whether
or not the characterization program (1)
will generate data needed for arriving at
subsequent Iicensinf determinations
and (2] will adversely and significantly
affect the ability of the geologic
repository o achieve the prescribed
performance cbjectives.

‘Section 60.16 . Site charactetization
picn required. .

The requirement for DOE to submit a
site characterization report appeared in
§ 60.11(a). As before. the document {now
§ "plan”) is to be submuitted to the
Director of NRC's Office of Nuclear
Matenal Safe:v and Safeguards. The
purpose of the submission {“{or review
and comment ') 1s denived from the
Waste Policy Act. Similacly. the timing
of the submission (“before proceeding to
sink shafis”) reflects the new statutory
direction.

The regulation refers to
characterization at any ares which has
been approved by the President for site
charactenization. Such an area would be
2 "candidate site” as defined in the
Waste Policy Act. The reguiation aveids
that term. however. because it aiready
defines “site” in a different way.

Sec:ior 60.17 Contents of site
characterizat:on plen.

This section restates. with minor
changes. the information which the
Waste Policy Act requires to be
submutted o the Commussion for review
and comment.

Because Part 60 defines high-lesel
radioactive waste to include spent
nuclear fuel. the latter category of
Material 1s not referred to in § 60.17.

Consisient w.th other provisions of
Part 60. 1he term “geoicgic repasitory
OPerations area” {rather than “geologic
fepository” or “repository”) is emploved

when the context pertains to the area in
which waste handling activities ars
conducted. .

Part 80 defines “host rock™ as “the
geologic medium in which the waste is
emplaced.” Accordingly. the rule refers
to the waste-host rock relationship
instead of the relationship 8f the waste
form or packaging and the geologic
medium. The statute’s reference to the
“packaging” for the waste corresponds
to Part 60's “waste plckl?:." and the
proposed rule retains the latter teshn for
purposes of consistency. .

e Waste Policy Act requires DOE to
include in its general plan for site
characterization activities “any cther
information required by the'
Commission.” The Commission bas so
far identified only one such item—
namely information with respect to
quality assurance. Other information
may hereafter be found to be needed to
enable the Commission to determine
whether the proposed site
characterization activities aré
appropriate: if so. the Commission
would establish its requirement eithar
by rule (particularly if the information
would be valuable on a generic basis) or
by order in a particular case. Although
the Commission's obligations to observa
the statutory schedule must be heeded.
thers 13 no reason in principle why the
submission of other information could
not be ordered even after the site
charactenzation plan had been filed. if
required for the Commission to
discharge its review and comment
responsibilities effectively.

The Waste Policy Act's reference to
plans to control any adverse. “safety-
related” impacts from site @
characterization sctivities can be traced
to former §.60.11{a)(6)iii}. The
Commission’s concern originally was
that DOE address those aspects of site
characterization that (1) could be
significant with respect to radiclogical
safety prior to permanent closure or (2)
could affect the ability of the repository
to satisfy the performance objectives
pertaining tc waste isolation. The
proposed rule contains lan?uage that
reflects this construction of the statute.

The Commission recognizes that the
requested level of detail 1s not spelled
out precisely. Such items as “a
description of the area” and “a
conceptual design for the geologic
repository operations ares that takes
o account Likely site-specific .
requirements” must not be read in
isclation. They must be understood to
require sufficient detail for the
Commussion and other statutory
reviewers to be able to comment in an
informed manner. So construed. the
Commssion believes that they are

sufficiently clear: should additions!
information be needed. the Commission
would retain the option. by order. to
require further gubmissions.

As noted. the Commisasion has
included an explicit statement that the
site characterization plans should spell
out DOE's quality assurance programs.
Existing § 80.11 includes such language.
but it was not included in the  /
counterpart provision of the Wasle
Policy Act. However. since & principal
aim of site characterization is to develop
data that have been obtained and
documented in & fashion which will
support licensing findings. the NRC
review ghould be concerned with the
approach which DOE is taking to data
collection. recording. and retention as
well as to the content of the information
which DOE seeks to assemble. Because
of the importance it attaches to this item
the Commission considers an explicit
requirement for submission of
information on quality assurance
programs to be necessary.

We have also incorporated the
statutory requirement that DOE is to
include in its genera! plan a statement of
the criteria to be'used to determine .
suitability of the site for the location of a
repository. Because site characterization
will be a prerequisite for application of
some guidelines. see Sec. 112{b)(1)(E)ii).
42 U.S.C. 10132, we anticipate that the

- gite characterization plan will alao

include a description of how DOE will
use the information gathered during site
characterization to determine if the site
suitability guidelines are met.

The Waste Policy Act gpplies only
with respect to geclogic repositories that
are used. at least in part, for the disposal
of wastes from civilian auclear
activities. Sec. 8. 2 U.S.C. 10108. if DOE
were to develop & facility exclusively for
wastes from atomic energy defense
activities, it would nevertheless be
subject to licensing by NRC under the
Energy Reorganization Act. The
Commission has considered whether the
changes proposed herein, which are
largely responsive to the Waste Policy
Act. would be appropriste with respect
to such defense facilities. it appears that
the Commission. acting under amended
Part 60. could still effectively discharge
its health and safety responsibilities for
such defense waste facilines. But. in this
section. the provisions that prescribe the
contents of the site charsclenzation
plan need to recognize that defense-only
facilities would not have any applicable
siting criteria “developed pursuant to
Section 112{a) of the Nuciear Waste
Policy Act™: instead. in that case. the
rule requires that the site
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characterization bkn set out the siting site characterization plan and that he assessments will be reviewed—as other
criteria actually used by DOE. may also review and consider the DOE documents will be—for the

On snvironmental matters. the comments made in connection with the  purpose of early identification of
. situation is more complex. The Wasta public hearings which Doe’s is required  ‘potential licensing issues for timely

Policy Act limitations with respect to the
scope of the Commission’s
environmental responsibilities under
NEPA—which we would implement in
the modified procedures at the site
charactarization stage—would not apply
to & repository used solely for defense
wastes. Accordingly, the Commission
would expect to require that DOE
submit, with its site characterization
plan for a defense facility, those items of
information with respect to site
screening and selection that appear in
existing § 60.11(a) but which are not
included in this proposed rule. Because
the information relates to
implementation of NEPA. it would be
incorporated in revised 10 CFR Part 51
rather than Part 60.

Section 80.18 Review of sits
charocterization activities.

As under existing § 00.11(b). the
Commission will publish notice of
receipt of DOE's site characterization
. . plan. Although this may duplicate .
informition published by DOE. it will
serve to identify. to anyone interested,
appropriate points of contact within the
NRC staff. Since alternative areas are
not required to be identified in the site
characterization plan. the :gropoud rule
omits any reference (o such areas.
Language pertaining tc consultation has
been revised to conform with proposed
Subpann G

Simifrly. notwithstanding duplication
of notice by DOE. the Commission will
give direct notice to State and triba!
officials concerning receipt of DOE's site
characterization plan. Under the
proposed rules. this information would
be furnished to the officials entitled to
timely and complete information under
the Waste Policy Act. Because such
officials would already have received

copies of the site characterization plans °

from DOE. the notice from the
Commission would not be accompanied
by additional copies thereof. However. a
copy of the site characterization plan
would be placed in the pubic Document
Room. |Existing § 60.11 would require .
local officials. and also the gavernors of
cuntigucus States. to be afforded notice
from NRC. This requirement has been
daleted in the light of the new statutory
provisions.)

Four the reasons set oyt in the
discussion above. the proposed rule
omits the mandatory draft site
charsctserzation analysis described in
exising § 60.11. However. the pruposed
reie does provide that the Director mav
inv:te and ronsider comments on DOE's

to hold. Mareover. the Directar will
publish g notice of availability of e site
characterization analysis sad will invite
host States. affected Indian tribes and
all other interested persons to review
and comment thereon. Comments
recsived In respone to such invitation
will be reviewed by the Director: and
where the Director determines that there
are substantial new grounds for m
recommendation or stating objections to
DOE's site characterization program.
%si concerns will be expressed to

The Director’s review of the site
characterization plan is substantially
equivalent to the final site
characterization analysis prescribe by
existing § 60.11. The referencs to the
Director's “comments” raflects the
Waste Policy Act provision that the
information is submitted to the
Commission for “reviaw and comment.”
The proposed rule refersto e
“statement” of objections by the
Director. instead of a Director’s

- “opinion” of objections by the Director.’

instead of & Director's “opinion™; the
later term was unnecessarily equivocal.
It is intended that the objections would
be directed at the nature of the site
characterization activities beinf
proposed and not to the suitability of the
site as such: of course. if it appeared
that & particular site exhibited such a
profound deficiency that it could nat be
compensated for adequately in the light
of data from any site characterization
program. the Birector could object to the
program in its entirety, but the
Commission regards this as highly
improbable given the procedures prior to
submission of a site charactenzation
plan to NRC specified in the Waste
Policy Act.

The inclusion of a finding with respect
to the necessity of using radioactive
material implements the specific
direction in Section ¥13{c)(2)(A). 42.
U.S.C. 10133; the Commission has
previcusly concluded that the use of
source. special nuclear. and byproduct
material for purposes of site
charactenization does not require &
license. 10 CFR § €0.7. and there is no
reason to believe that the Waste Policy
Act was intended to change this view..

Since DOE is not required to prepare
an environmental impact statement with
respect to site charactenzahon. see Sec.
113(d). 42 U.S.C. 10132. the references in
references in existing § 60.11 to such
statement have been omitted. A footnote
to the text of the rule points cut.
however. that DOE's environmenta!

resolution.

The Waste Policy Act requires the
DOE report to the Commission (and to
State and tribal authorities) at least

_semiannually on the nature and extent

of site characterization activities dnd
the information developed from such
activities. The same concerns were
addressed in existing § 60.11(g). The
Commission believes the two
formulations ars essentially the same.
but that the more detailed version in the
NRC regulation provides a clearer
statement of the information that is
needed. Accordingly, the proposed rule
conforms closely to the Commission’s
urlilcl'.m!:!.1 Thmont (] cant change.
reflecting the adption of & statutory
directive to DOL. is that the provisions
are sow expressed in mandatory
{“shall™) terms. Alsa. the existing rule
includes a provision for submission of
additional reports on any topic. if
requested by the Director; as modified.

- such other topics must still be covered

as requested by the Director. butthe - -
information may be included in the
semiannual reports instead of
“gdditional” ones. The Director will
review the semiannus! reports and.
where appropriate on the basis of new
information contained therein, the
Director will make recommendations or
state objections with respect to DOE's
site characterization program. _

The proposed rule provides for the
Director to transmit to State and tribal
officials copies of all comments made to
DOE under § €0.18. This includes not
only the site charactenzation analysis
and comments on the gite
characterization plan. but also any other
comments which the Director chooses to
make by way of “expressing current
views.” Other correspondence betwean
NRC and DOE will be placed in the
Public Document Room. but will nct
routinely be distributed tc the
des:grated officials. The omussion of the
requircment that the Director consider
comments received from States in
accordance with § 60.61 ccnforms to the
changes 1n Subpart C. Such comments
may. however. be solicited and
reviewed as appropnate 1 individual
cases and. as noted. comments on the
site characterization analys:s will be
invited and will be reviewed. and such
review may be the basis for the directar
to express to DOE additional
recommendations or objections.

Except for some editorial changes.
othe provisions of §60.18 are the same
a8 enisting regulations.



and dismantlement of surface fecilities™
is used instead of the statutory term
“decommissioning.”

Soma ef the most significant
communications may consist of
determjnations made in the course of
licensing proceedings. Under our rules of
practice. parties on the service list in
such proceedings are required to be
served with notice of all relevant
pleadings. decisions. order. etc.
Accordingly. the Commission will use
this established procedure as the means
for providing information regarding
licensing acuons.

Section 80.62 Site review.

The Waste Policy Act astablishes o
s:ructure for the involvement of States
and affected Indian tribes. The proposed
rule therefore provides explicitly for
consultation with States and affected
Indian tnbes but omits mention of local
governments. (However. the
Comrmussion asnticipates. in light of the
Waste Palicy Act. see Sec.
116{c}(1)(B)(iv). 42 U.S.C. 10138, that the
States would establish appropriate
procedures to address local government
and citizen concerns.}

Since the concerns of the States and
affected Indian tribes will be dealt with
prnimarily under the statutory
consultaticn and cooperation
procedures. the Commisston bas

10 receive notice to attend NRC/
DOE meetings 20 as to enable them to
engage knowledgeably. on an early and
ongoing basis. in site characterization
reviews. .

The opportunity to request that the
Director consult with respect to the NRC
review of site characterization activities
is not limited to prospective host States.
T&e t:tdn;; t'ah which & Smelmny be
aftect ¢ prospective location
would. of course. be & factor for the
Director to consider in determining the
staff resources that would be made
available for purposes of such
consultation.

Section 60.83 Pugrticipation in license
reviews.

This section is & substitute for the
earlier §§ 60.62-80.65.

Section 60.83 acknowledges. first of
all. that State and local governments
and affected Indian tribes may
participate in license reviews as
provided in the Commission’s rules of
practice. Local governments are
mentioned in this context because they
may have standing. apart from the State
iz which they are located. to participate
i & licensing proceeding as @ party or
participate in & more limited capacity.
See 10 CFR 2.714. 2715(¢).

The regulation retains & provision for
& State or affected Indian tnbe to submit
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10 CFR Part 80. Subpart C eliminated reference to any consultation & proposal e facilitate ite participation
This swbpert deals with participasion activities by NRC that are more in the revisw of a site chacacterization
by State governments end Indien ibes appropriately and directly cartied out by  plan and/et license application. The
in the Commissicn's licensing and pre- DOE under those procedures. Thus, existing requiremnent that preposals be
licemsing activities. The rele of the consistent with the Waste Policy Act. submitted o later than 120 deys after
States and tribes I spository siting end  JUestions DOE's site - docketing of & licenae application has
development is sddressed in great detail characterization submiseions should be  been elimiontied: although early
‘by sevesal peovisions in the Nuciesr directed to DOE for its censideration submissions are desirable. we can
Wasta policy Act. While the and response. and notification readily concaive of cass in which
Commission finds that same changes in ““"mwcdb‘ posals submitted efter review of &
Subpert C ace needed bn light of those meﬁ"d . icense application cauld be
previsions. it remaine our intention to ?h mb’ hews um‘ﬁe implemantsd ia the mutes! interssts of
encourage close working relations with .li“ Ia’“éommi:l? v the preposixiy entity swd the
the States and tribes. The revisions end zgngl;ﬁo; ith hm::ud witp  Commiseion. The Sppes of services ot
designed to clarify the means by which- respect (o sits m“"" u.l : ) activities that JRT consider
this can be accomplished in & manner be encouraged. As now. information providing wauld ¢ those
conforming W the naw law. would be available routinely with educationa! er lnformation services and
Section 00.81 Provision of informotion  taspect to NRC's views an g  Telated actions that gre set cutin
b g""‘ existing § 00.82(d).
This section implements the of sits charactarization. on NR
et (o the Waste Policy Act procedures. and on the development of The Commission bas omitted those
mumaleSUSIO A P o e oot eiriag s e
. reviews. n
wﬂ: m ﬁ complets in!om:ign Although the Waste Policy Act does  State work in support of the license
ox:!in; s determing ‘Q!‘mumdm“ laml “' not provide formally for NRC activity ~  review. In light of the Waste Policy Act.
""u $ sofar Ccmmiuionp g rior to Presidential epproval of an area  funding of such work t improve the
app “'u:um :' from the 10T Site charactarization. and this is State's capacity to review a license
ety chircuriaton proporal s Doledinrrvised 0082 e wllbe DD g e
0 e stages a o
gxbmitt«i!:romthc entire life of site and site charscterization  Nuclear Waste Fund We do ot rule eut
. “dmu? e Ponsisientwith - in.accordance with ths Precedural | the possibility thet the NRC may
othnmdgeI:anu‘!.w.tbnpl:rnau - .mm:wu:mcm%o&m“ contrm\:ilhsuu Mﬁ‘:
e arase special provisions bas been made occasion for services that we
permanent closure. or decontamination  goreement for States and Indian tribes  may require in order to be able to

discharge our statutory respansibilities
effectively. The execution of such
contracts would be carried out under
established ment procedures and
would be subject to applicadle
limitations with respect to compatitive
bidding and avoidance of conflicts of
interest. See 41 CFR Chapter | (Federal
Procurement Regulations). A further
reason for handling such contracts
under the general procurement
regulations rather than Part 60 is that
the criteria for approval of proposals
(existing § 80.63. proposed § 60.63(d))
would be inappropriate when the
Commission's purpose is to acquire
services which it needs in discharging
its own reviewing functions.
Considering this limitation of the
scope of NRC activities under Subpart
C. the requirement {or gubernatorial
approval of & State proposal has been
eliminated as being unnecessary. The
information required to be included in

* the propasal kas also been modified to

conform to the limitation of scape. The
Waste Policy Act may have further
limited the opportunities for states to
receive fzam the NRC. the
Commission is of the view that Congress
intended that DOE should assume the
Federal responsibility for activities of
the types described in Sections 116 and
118 and that such sctivities should be
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financed out of the Nuclear Waste Fund
rather thmlogg NRC ap ro;:orituom.
Existing . perta
participation of tribes, has been
incorporated in the substantive
provisions epplicable to States. The
change has been made for editorial
reasons and is not intended to affect the
right of affected Indian tribes to
participate like the States in the
activities described In Subpart C.
Existing § 60.85. dealing with
coordination-of multiple proposals. has
been deleted. The Commission deems it
unlikely that multiple proposals of the
kinds considered eligible for acceptance
under Subpart C would present an
undus edministrative difficulties: the
criteria for approval of proposals
(especially the finding of "productive
contribution” to the license review)
would afford the Director adequate
discrstion to take into account the
desirability of avoiding duplication.

Section 80.86¢ Notice to States.

The Commission encourages the
Govemnor and legislature of a State to
jointly designate s single point of
contact to receive notice and
.. information from the Commission. This

section provides for notice to such
jointly designated nominees.

Section 80.65 Representation.

Under the present rule, the signature
of the Governor would serve to
document the authority pursuant to
which proposals were being submitted
to theCommission. Submissioas by
Indiad trides were to be accompanied
by documentation of the eligibility of the
tribe and the authority of its
representatives. This section is designed
to retain the principle of assuring that
representatives are properly identified.
With respect to States. a change is
needed to reflect the fact that proposals
_ will no longer need (o be signed by the
Governor. [n the case of Indian tribes.
the determination by the Secretary of
the Intenor that it is “affected”
eliminates the need for the Commission
to be concerned with its eligibility.

Commissioner Asselstine's Additional
Views

Commissioner Asselstine would
retain the present requirement in 10 CFR
60.11 for NRC review oi the site
screening and selection process which
DOE must now include 1n the
environmental assessments. He would
cite as the Commission's authonty to
review the draft enviconmental
assessments the Atomic Energy Act of
1954. as amended. the Energy
Reorganization Act of 1974. as amended.
the Naticnal Environmentai Palicy Act

of 1960, as amended. and the Nuclear
Waste Policy Act of 1962, and not just
the NRC/DOE Procedural Agreement.

Commissioner Asselsting would elso
retain the present requirement In-10 CFR
60.11 for NRC issuance of the draft site
characterization analyses-for public
comment.

Commissioner Asselstine would
sppreciste comment on whether these
two elements should be retained in the
Commission's regulations. -

Eavironmental Impact

Pursuant to section 121(c) of the
Nuclear Waste Policy Act. this proposed
rule does not require the preperation of
an enviconmental impact statement -
under section 102{2){c) of the National
Environmental Policy Act of 1960 or any
environmenta! review undsr
subparagraph (E) or {F) of section 102{2)
of such act.

Paperwork Reduction Act Statement

This proposed rule contains
information collection requirements that
ars subject to the Paperwork Reduction

.- Act of 1980 (¢4 U.S.C. 3501 at. seq.). This

rule has been submitted to the Office of
Management and Budget for review and
approval of the paperwark .
requirements.

Regulatory Flexibility Act Certification

In accordance with the Regulatory
Flexibility Act of 1980 (S U.S.C. 8a3(b)}.
the Commission certifies that this rule
will not, if promulgated. have a
significant economic impact on a
substantial number of small entities.
This proposed rule relates to the
licensing of only one entity, the U.S.
Department of Energy. which does not
fall within the scope cf the definition of
“small entities” set forth in the
Regulatory Flexibility Act.

" List of Subjects in 10 CFR Partéo -

High-level waste, Nuciear power
plants and reactors. Nuclear materials.
Penalty. Reporting and recordkeeping
requirements. Waste treatment and
disposal.

Issuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended.
the Energy Recrganization Act of 1974,

' as amended. the Nuclear Waste Policy

Act of 1982, and § U.S.C. 353, the
Nuclear Regulatory Commission
proposes to adopt the following
amendment to 10 CFR Part 60.

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

1. The authority citation for Part 60
continues to read as follows:

Authority=Secs. 51. $3. 62. 63. 5. 61, 161,
182, 183, 68 Stat. §29. £30. $32. §33. 933. 48,

$33. 884, as amended (42 U.S.C. 2071, 2073,
2002, 2089, 2008, 2111, 2201. 2232, 2230); sacs.
202, 208. 83 Stat 1244. 1246 (42 U.S.Q. 3842,
$348): secs. 10 and 14, Pub. L. 95-801. 92 Stat.
2991 (€2 U.S.C. 20214 and 5851); sdc. 102 Pub.
L 91-190. 83 Stat 853 (42 U.S.C. 4332): sec.
l:. P;xb. L. 07425, 98 Stat. 2228 (42 U.S.C.
10141). .

For the purposes of Sec. 223. 88 Stat. 058. as
amended {42 US.C. 2271), §§ 80.71 to 60.73
are issued under Sec. 1610. 68 Siat. 930. as
amended (42 US.C. 22010)). .

2. Section 60.2 is revised by removing
the definitions of “Indian tribe” and
“Tribal organization” and inserting. in
the appropriate alphabetical location. &
definition of ths term “affected Indian
tribe” to read as follows:

§60.2 Definitions.
As used n this part—

~Affected Indian tri.be" means an’
sflected Indian tribe as defined in the
Nuclear Waste Policy Act of 1982,

§60.10 [Medesignated as § 60.18]

3. Section 60.10 is Redesignated
§ 60.18.

§60.13 [Removed)
4. Section 80.11 is Removed.

S. Sections 60.16 through 60.18 are
added to read as follows:

§ 60.18 Site charactarization plan
required.

Before proceeding to sink shafts at
any area which has been approved by
the President for site charactenzation.
DOE shalil submit to the Director. for
review and comment, a site
characterization plan for such area.

§ 80.17 Contents of site characterization
pian.

The site characterization plan shall
contain— -
{a) A general plan for site
characterization activities to be
conducted at the erea to be
charactenized. which general plan shail

_include—

(1) A description of such area.
including informaticn on quality
assurance programs that have been
applied to the collection. recording. and
retention of information used in
prepanng such descnption.



(Y M4

Federal Register / Vol. 50. No. 12 / Thursday. [anuary 17. 1985 / Proposed Rules ‘

(2) A descriptian of such site
rharacterization activities. including the
fullowing—

(i) The extent of planned excavatiocs:
tii) Plans for any onsite testing with
radicactive or nonrediosctive material:

(ti} Plans for any iavestigation
activities that may aflect the capability
of such area to isolate high-level
cadicactive waste:

{iv) Plans to control any adverse
impacts from such site charactenization
activities that are important to safety or
thudtm important to waste isolatioa:
an .

(v} Plans to apply quality sssurance w
data collection. recording. and retertion.

{3) Plans for the decontamination and
decommissioning of such area. and for
the mitigation of any significant scverse
environmental impacts caused by site
characterization activities. if such area
is determined unsuitable for application
for a construction authorization for g
geclogic repository operations area:

(4) Criteria. developed pursuant to
section 112{a}) of the Nuclear Waste
Policy Act of 1982 {or in the case of &
geologic repository that is not subject to
the Waste Policy Act, such other siting

. eniteria as may have been used by

DOE]. to be used to determineé the ~
surtability of such area for the lovation
of a geologic repository: and '

{$) Any other information which the
Commussion. by rule or order. “equires.

(b) A description of the posunible
waste form or waste package for :=e
high-level radicactive waste to be
emplaced in such geologic repository. a
Jescription {to the extent practicabie) of
the reiationship between such wayie
form or waste package and the hest rock
at such area. and s descnipuon of the
activities being conducted by DOE with
respect to such possible waste form or
‘wasie gackage or thetr relationship: and

{c) A conceptual design for the
deciogic repository operanens 4rea that
takes :nto account likely site-spec:fic
reguirements.

§60.18 Review 0f site characterization
activities.

{a) The Director shall cause to be
oublished in the Federal Register a

0 uddftion 1o the raview uf site SNateuine 2ation
"W ey spec:fieg n (g section tRe Coummigsion
¢..emolates an oagoing review of other
(e manom on site irvestigation and 4te
« RaracterZanon. 1n order to sllow earv
waennficanon of porentidl hcanging 1osues ‘or nmeiy
eesotynion. This activily wal inciucs. ior exempie. 4
ren:ew of the etvironmantal agsessments preared
by DOE at the ume of site nomnatian. A procecural
agreement covenng NRC-DOE interface dusteg wee
nvestigation and sie chgrectenzahon has een
puttished n the Feders! Rapsatar. 48 FR 38701,
August 8. 1983,

autice that a site characterization plan
kas been received from DOE and-that 2
staff review of such plan has begun. The
aotice shall identify the ares to be
characterized and the NRC staff
members to be consulted foe further
information.

(b) The Director shall make a copy of
the site characterization plan available
at the Pubiic Document Room. The
Director shail also transmit copies of the
published notice of receipt to the
Governor and legislature of ghe Stats in
which the area tc be characterized is
located and to the governing body of
ary affected Indian tribe. In sddition.
the Ditector shall make NRC staff
avalable to consult with States and
«ffected Indian tribes as provided in
Subpart C of this part.

(c) The Director shall review the site
characterization plan and prepare & site
characterization analysis with respect to
such plan. In the preparation of such site
characterization analysis. the Directior
may invite and consider the views of
interested persons on DOE's site
characterization plan and may review
and coasider comments made in
E%‘Eumn with public hearings held by

- (d) The Dinctc;r shall provide to DOE

the site characterization analysis

_ together with such additional comments

as may be warranted. These comments
shall include either a statement that the
Director has no objection to the DOE's
site charactenzation program. if such 2
statement is appropriate. ot specific
objections with respet to DOE's program
far characterization of the area
concerned. [n addition. the Director may
make specific recommendations
gertinent to DOE's site characienzation
program.

(e) If DOE's planned s:te
characterization acuvities inctude onsite
testing with radicactive material. the
Director's comments shall include a
determunation regirding whether or aot
the Commission concurs that the
proposed use of such radicactive
matenal is necessary to provide daa for
*he prepargnion of the environmental
sepor:s required by law and for an
appiicaron to be submitted under
§ 60.22 of this part.

() The Dicector shall publish in the
Federal Registar a nouce of availability
of ine site characienzation analysis and
3 request for public comment. A
reasonadle penod. not less than 90 days.
shd. be ailowed for comment. Copies of
the site characterzauon analyses and of
the comments received shail be made
available at the Public Document Room.

(3) Duning the conduct of site
charactetization activities. DOE shall
regort not less than cnce every six

months to the Commission on the aa
and extent of such activities and the
information that has been developed
and on the progress of waste form ar
wauste package research and
development. The semiannual repoet
shall include the results of site
characterization studies. the
identification of new issues, pluns fo
additional studies to resolve new iss
elimination of planned studies no lo:
necessary. identification of decision
points reached and modifications to
schedules where appropriate. DOE o
aiso report its progress in developing
design of a geologic repository
operations area appropriate for the ¢
being characterized. noting when ke'
design parameters or features which
depend upon the results of site
charactarization will be established,
Other topics relatad to site
characterization shall alsc be coven
requested by tha Director.

(h) During the conduct of site
characterization activities. NRC staf
shall be permitted to visit and inspe«
the locations at which such activitie:
are carried out and to observe

_excavations, borings. and in site tas!

they are done. _ | _ i
(i) The Director may comment atq
time in writing to DOE. expressing
current visws on any aspect of site
characterization. [n particular. such
comments shall be made whenevar
Dicector. upon review of comments

. invited on the site characterization

analysis or upon review of DOE's
semiannual reports. determines that
there are substantial new grounds k
making recommendations ot stating
objecticns ta DOE’s site
charactetization program.

{i) The Director shall transmit ecp
of the site charactenzaticn analysis

~ all comments to DOE made by him

unrier this section to the Governora
legisiature of the State in which the
to be chdractenzed 1s located and &
governing body of any affected Indi
tibe. When transmitting the site
characterization analysis under this
paragraph. the Dicector shall invite !
addressees to review and comment
thereon.

{k) All correspondence between [
and the NRC under this section.
inctuding the reports described in
paragraph (g). shall be placed in the
Public Document Room.

(1) The activities described in
paragraphs (a) through (k) above
consutute informal conference betw
a prospective applicant and the sta!
described in § 2.101(a}(1) of this ch:
and are not part of a proceeding un
the Atomic Energy Act of 1954, as
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amended. Accordingly, neither the
issuance of a site characterization
analysis gor any other comments of the
Director made under this section
constitute 8 commitment to lssue any
suthorization or license or in any way
affect the authority of the Commission.
the Atomic Safety and Licensing Appeal
Board. Atomic Safty and Licensing
Boards. other presiding cfficers. or the
Dirsctor, in any such proceeding.

6. Subpart C is revised 10 read as
foliows:

Subpert C~Psrticipstion by State
Governmants snd Indian Tribes

§80.81 Provision of information.

{a) The Director shall provide to the
Govamor and legislature of any State in
which a geologic repository operations
srea is or may be located. and to the
governing body of any affected Indian
tribe. timely and complete information
regarding determinations or plans made
by the Commission with respect tc the
site characterization, siting.
development, design. licensing.

. comstruction. operation. regulation.

permanent closure, ¢r decontamination
and dismantemenm: of surface
facilities. of such geologic respository
cperations ares. .

{b) For purposes of this section. a
geologic repasitery operations area shall
be considered to be one which "may be
located™ in a State if the location thereof
in such State has been described ina
site characterization plan submitted to
the ission under this part.

(c) Notwithstanding paragraph (a). the
Director is not required to distribute any
document tc any entity if. with respect
tc such document. that entity or its
counsel is included on a service list
prepared pursuant to Part 2 of this
chapter.

(d) Copies of all communications by
. the Director under this section shall be
placed 1n the Public Document Room.
gg E_fopnes thereof shall be furnished to

§60.62 Site review.

{a) Whenever an area has been
approved by the President for site
charactenzation. and upon request of 2
State or an affected Indian tribe. the
Director shall make NRC staff avaiiable
to consult with representauves of sucn
States and tribes.

{b) Requests for consultaton sha!l be
made 1n wniting to the Director.

{c} Consultauion under th:s section
may include. .

(11 Keeping the parues informed of the

Director’ views on the progress of site
charactenzanon.

{2) Review of applicable NRC
ations. licensing procsdures,
schedules. and o'gpom:nmu for state
participation in the Commission's .

regulatory activities.
{3) Cocperstion in development of
roposals for State participation in
icense reviews.

§ 60.83 Participation in ficense reviews.

(a) State and local governments and
affected Indian tribes may participate In
license raviews as provided in Subpart

. G of Part 2 of this chapter.

(b} In addition. whenever an ares has
been approved by the Prasident for site
characterization. a State or an affected
Indian tribe may submit to the Director
a proposal to facilitate its participation
in the review of a site characterization
plan and/or license application. The
proposal may be submitted at any time
and shall contain & description and
schedule of how the State or affected
Indian tribe wishes to participate in the
review, of what services or activities the
State or affected Indian tribe wishes
NCR to carry out. and how the services
or aclivities proposed to be carried out-

" by NCR would contribute to such

participation. The proposal may include
educational or information services
(seminars. public meetings) or cther
actions on the part of NCR. such as
establishing additicnal putlic document
rooms or employment or exchange of
State personne! under the
Intergovernmental Personne! Act.

(c) The Director shall arrange fera
meeting between the representatives of
the State or affected Indian tnbe and the
NCR staff to discuss any proposal
submitted under paragraph (b) of this
section. with & view of identifying any
modifications that may contmbute to the
effective participation by such State or
tnibe.

{d) Subject to the availability of funds.
the Director shall approve all or part of
& proposal. as it may be medified
through the meeting descnibed above. 1f
it is determuned that:

(1} The proposed activities are
sustable 1n light of the type and

magnitude of impacts which the State or
- affected Indian tr:be may bear

{2) The proposed actvities {i) will
enhance communications between NRC
and the State or affected Indian tnbe {i1)
will make a productive and umely °
contribution to the review and (in) are
authorized by law. -

{e) The Director will advise the State
or affected Indian tnbe whether 1ts
proposal has been accepted or denied.
and if all or any part of proposal is
denied. the Director shall state the
reason for the demal.

(f) Proposals submitted under this
section. and responses thereto. shall be
gode available st the Public Document

m' -

§00.64  Notice to States.

If the Governor and legislature of &
State have jointly designated on their
behalf & single person or entity tor
receive notice and information fiof the
Commission under this part. the'!
Commission will provide such ndtice
and information to the jointly
designated person or entity instead of
the Governor and legislature separately.

§ 6068 Representation.

Any person who acts under this
subpart as a representative for g State

_ (or for the Govarnor or legislature

thereof] or for an affected Indian tribe
shall inciude in his request or ather
submission. or at the request of the
Commission. & statement of ths basis of
his authority to act in such
reprasentative capacity.

Dated st Washington. D.C. this 10th day of
january. 198S.

Far the Nuclear Régulatory Commission. .
Samuel }. Chilk, .
Secretary of the Commission.
{FR Doc. 85-1401 Filed 01-16-83: 8:45 am|
SILLNG COOR THI-01-4
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Excerpts from SECY-85-40,
1/31/85

. STAEE PROPOSAL FOR NRC
. HIGH-LEVEL A £R
N A LICY

Section Action

1)  112(b)(1)(E) Review and comment on DOE
draft Environmental
Assessments of potential
repository sites

2)  121(b)(2) " Revise Part 60 to confora
_ to EPA high-level waste )
standards

3)  113b)(1) Review and comment on DOE _ b . >
site characterization '

plans, waste form and . y

packaging, and conceptual ‘

repository design 3/

4) Review and Comment on
SCP updates

3/ Required content of Site Characterization Plans is currently being revised 1n proposed procedural amendments
to 10 CFR Part 60, approved by the Commission December 27, 1984 (SECY-84-253) Reg. Guide 4.17 will be revised
accordlngly to provide guidance on SCP contents, ,




5) 113(c)(2)(A) Concur in the use of
radioactive material in
site characterization

6) 114(a)(1)(D) Review and comment on draft
EIS on repository site
recommendation 6/

7 114(a)(1)(E) Preliminary comments on
sufficiency of site
characterization analysis
and waste form proposal

. for inclusion in license
application 6/

8) 115(9g) Comment to Congress on any
notice of disapproval by
State or Tribe

9) 114(c) | Annual Status veport to , i
Congress on application )

6/ The staff intends to include the preliminary sufficiency comments in its commants on the draft EIS.




10)

11)

12) -

13)

14)

15)

16)

114(d)

114(e)

134

135(a)(4)

135(a)(1)(A)

Decision on authorizing
repository construction

Grant license to receive
and possess waste

Amendments to license:
repository closure, license
teraination

Review and comment on
Draft Project Decision
Schedule

Hybrid hearing procedures
for expansion of onsite
storage capacity or
transshipment

License any modular storage
equipment or at-reactor
storage for the federal
interim storage program
(limited to 1900 metric
tons total)

Reach safety finding on any
proposa) to use existing
federa) facilities for
federa) interim storage

0




17)

18)

19)

20)

21)

22)

135(b)

137(a)

141(b)

141(d)

2172(1)(1)

217(£)(3)
(A) and (B)

Determinations on adequacy
of available spent fue)
storage capacity

Certify compliance of spent
fuel casks for transportation
to federal interim storage
facility

Consultation with DOE
and comment oOn
MRS proposal

License MRS, {if authorized

by Congress (proposed
amendments to 10 CFR Part
72 to be submitted to
Commission by February
1985)

HOU with DOE on Test
and Evaluation Facility

TEF Reports

(7]




23) 217(h)

24) 218(a)

If TEF is not collocated,
concur in decontamination
and decommissioning of
facility within 5 years of
initial operation

Commission may, by rule,
approve dry storage
technologies without, to
maximum extent practicable,
the need for additional site
specific approvals

-y



SEQUENCE AMD ESTIMATED SCHEDULES FOR HIGH-LEVEL MASTE ACTIONS
UNDER NWPA (ACTIONS IDENTIFTED BY ENCLOSURE 1 MILESTONE NUMBERS)

[ Y985 7 1986 7 YOBY 7 - Y988 7 — 1SB 7  T9%0 7
Site , ' - License
Screening Characterization of 3 sites. Application
>< - N ¢
FIRST REPOSITORY :
] 2 3,5 4 6,7 8
L e e S 2% 5 I o
Site Screening
SECOND REPOSITORY Y ‘ 3
A A
STORAGE AND .
TRANSPORTATION 1419 - 24 18
¥ V0 '
. NOTES: . KEY:
1. Review and comment on Draft Project Decision Schedule (-nestoue 13) s a=DOE ACTION
scheduled for May-July 1985. ) A=EPA ACTION
2. Milestones 12, 21, 22, and 23 are unscheduled. B
3. Amendments to 10 CFR Part 60 technical criteria and procedunl requirements NRC ACTIONS:

are also schépled for 1985 through 1988,
A. Second repository and monftored retrievable storage facility have mot yet been

(=STAFF ACTION (INFORM COMMISSION)

A=NMCCATIVE CANSEFMT



71991 7 1997 7 1953 7 Y904 ] 1995 7 1956 7 1597 ] 13568 ] 1999 ] 2008 [
. L \

- Construction
£ >
l.icensg Review »
FIRST REPOSITORY :
9 9_ 10 S n
Y B - 0
Construction
(.’ ........
License
Characterization of Sites Application License Review
!---x- 4
SECOND REPOSITORY k) :
3,5 4 6,7 . 8 . 9 9 10
[ B R § mmemmmmmeeeesens >y el [ [
15 (§). 16 (0). 17 (§). 20 (§) (unscheduled events)
<. ...... P il
STORAGE AND 4
TRANSPORTATION 1

RN



