
MAR 4 1985

Mr. eon C. Ruscho, Director
Office of Civilian Radioactive
Waste Management

U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Rusche:

In response to your letter of January 15, 1985, I am pleased to provide the
enclosed NRC staff comments (Enclosure 1) on the preliminary draft Project
Decision Schedule. As you requested, we have focused our comments on the
accuracy, clarity, and completeness of the information presented, and have
addressed the expected duration of key program activities rather than the
actual dates shown for their completion. I anticipate that the actual dates
you will be proposing for NRC commitment will be provided in the Draft Project
Oecision Schedule, which I understand will be issued after the Mission Plan is
finalized. With the exception of items noted in the enclosed comments, we
believe this preliminary draft provides the appropriate level of detail and
contains the necessary NRC.mil.estones and lead times. We would like to-note
that assuming timely rulemaking to conform 10 CFR Part 60 to NWPA, the total
time required under the NRC recommendations is essentially the same as that
shown in the preliminary draft Project Decision Schedule.

Since the licensing process under 10 CFR Part 60 is central to the NRC
schedules and time requirements, we believe all the key steps in this process
should be identified in the Project Decision Schedule. Our comments on the
licensing process principally are aimed at identifying and clarifying these key
steps and times necessary to accomplish them. We previously have made similar
comments on the Draft Mission Plan. We believe it is essential that the
Mission Plan and the Project Decision Schedule reflect a clear understanding of
this process.

The schedules presented in the preliminary draft assume a 10-month period for
NRC's preparation of final Site Characterization Analyses, in accordance with
the current procedural requirements of 10 CFR Part 60. Proposed amendments to
these requirements were published by NRC on January 17, 1985 and are provided
in Enclosure 2. We have estimated that these amendments would reduce the time
period for preparation of SCA's to 5 months. However, the 10-month schedule
should continue to be used for planning purposes until the schedular impact of
the final version of these amendments has been assessed.

NRC's position on schedules is based on two important assumptions. First, we
assume that adequate resources will be provided to the NRC to perform its
functions on schedule. However, as NRC has recently informed its Congressional
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oversight committees, OM8 reductions have resulted in a shortfall in our
high-level waste-program resources for FY86, which may cause a delay in DOE's
initiation of shaft construction and in situ site characterization activities
as well as certain other delays. We will continue to assess the likely impact
of budget restraints on our ability to meet schedules, and will keep you
informed of these impacts.

Second, our estimates for times necessary for NRC to perform its activities
presume that the ongoing interaction between our agencies is successful This
continuing action should result in timely issue identification and should
permit DOE to file a high-quality license application with information
sufficient to serve as a basis for licensing decisions. Our schedules do not
provide for delays for rework or late accumulation of necessary information.
We recognize that the Project Decision Schedule shows key activities. We
believe its value would be enhanced if it noted that many subsidiary milestones
with opportunities for DOE/NRC interaction are necessary to successfully meet
these key milestones.

One of the matters requiring our attention is timely issue resolution. We
addressed this previousty'in our July 31, 1484 comments on theDraft Mission'
Plan-(Enclosure 3 of Mission Plan comments, p. 5). We are considering issue
resolution through rulemaking in advance of the hearings required by 10 CFR
Part 60. If such resolution is planned, it may be appropriate in future
modifications to the Project Decision Schedule to include milestones for the
resolution of identified issues. We will be discussing this approach to issue
resolution with your staff.

Finally, I would like to note that our comments are based on the staff's
estimate of the required duration of NRC activities, including time for
Commission involvement as appropriate. We have begun discussions with the
Commission to address the planned duration of NRC high-level waste actions, but
have not yet obtained Commission endorsement of these estimates. Therefore,
the comments on specific milestones are subject to change in our comments on
the Draft Project Decision Schedule, which will be approved by the Commission
and signed out by the Chairman.

0
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Thank you for giving us the opportunity to participate in this early stag @t
development of the Project Docision Sche.ule. Mr. Robert E. Srownlng. Director

of the Division of Waste N&nage*ent, is the principal NRC staff contact for
discussion of these coments.

Sincerely,

(slow. ) :oeh 6. Dtesy

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

Enclosures:
1. NRC Comments on Draft

Project Oecision Schedule
2. Proposed 10 CFR 60

Procedural Amendnts.

V
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ENCLOSURE 1

NRC Staff Comments
on

Preliminary Draft Project Decision Schedule
U.S. Department of Energy

Office of Civilian Radioactive Waste Management
January 1985

February 1985
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}. Specific Milestones

1. Review of SCPs - It is not clear what is intended by the dates "7/86-8/87"
for milestone t-llc in Table 5-11 (p. 80), Review and Coement on Site
Characterization Plans, and how they relate to the dates shown on p. 12
for issuance of Site Characterization Plans. This item should be
separated Into individual milestones for each of the sites to be
characterized for the first repository. As specified In Table 3 (p. 55),
NRC's final SCA's for these sites would each be issued within ten months
of the date of issuance of each SCP, under existing regulations. Note
that under existing procedural requiroemnts, NRC % coments on the SCP's
will include either an opinion that there is no objection to DOE's site
characterization program, or specific objections to DOE's proceeding with
characterization (10 CFR S60.11(e)).

2. Review of SCPs - The reference schedules for milestones 3d, e, and f in
Table 3 (p. 55) and Table 5-11 (p. 82) should each be moved one month
earlier for consistency with the current 10 CFR Part 60. Milestone 9c in
Table.2 (p. 49) correctly shows that NRC's review and coint.would bo
complete ten.months afterDOE issues the SCP. Furthermore$ the entries
for milestones I1-3a, c, d, and f in Table 5-11 are not clear. We
recommend separate entries for-the first and second repositories, or
deletion of these milestones since they repeat information In milestones
I-llc and SI-9c.

3. Revision to Rea. Guide 4.17 - The preliminary draft states that a revision
of Reg. Guide 4.17 on the format and content of site characterization
plans will be issued in draft form in either December 1984 or January 1985
and in final form In March 1985 (pp. 25, 30, 37, and 80). As stated in
letters dated December 19, 1983 and April 20, 1984 from N.J. Miller, NRC,
to J.W. Bennett, DOE, this revision involves only minor changes which
principally serve to conform the July 1982 final version of Reg. Guide
4.17 with the slightly modified scope and terminology called for in NWPA.
Therefore, NRC believes that the existing guidance provides adequate
direction for DOE in preparing SCPs. We recommend that in the second
paragraph on p. 30, the fourth sentence be replaced by the following:
"The revision involves minor-changes, and the current Reg. Guide 4.17
provides sufficient guidance for DOE's present purposes. NRC plans to
publish a draft revision of Reg. Guide 4.17 in March 1985, and issue its
final revision after the final rulemaking is completed to amend 10 CFR
Part 60 procedural requirements to conform with NWPA. This final
rulemaking is now scheduled for November 1985."
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4. Concurrence in Use of Radioactive Raterial The preliminary draft
proposes for NRC to concur in the use of radioactive material at candidate
sites undergoing characterization by May 1987 for first repository sites
and by June 1991 for second repository sites (pp. 39, 51 and 80). Under
proposed procedural amendments to 10 CAR Part 60 (Soe enclosure 2), NRC's
site characterization analysis would incTud* a determination on the
proposed use of radioactive material, if DOE's planned site
characterization activities include onsite testing with such material
(proposed 10 CFR 160.18(e)). NRC recomends separate listings for this
milestone for each candidate repository site undergoing characterization,
and that these schedules coincide with the proposed deadlines for
completing site characterization analyses for each site.

S. Review of MRS Proposal - Milestone 34c of Table 1 (p. 46) proposes for NRC
to review and coiment on DOE's draft Monitored Retrievable Storage (MRS)
proposal within a one month time period, prior to DOE's submittal of the
proposal to Congress. We recommend that a period of 6-8 weeks be
projected for the NRC review period to provide sufficient time for
coordination of staff comments and rreview with the Commission prior to
submittal to OOE.

Furthermore, we note media reiorts of comments by OOE that submittal of
the proposal may be delayed as further consideration is given to the role
of MRS as part of an integrated waste management system. We suggest that
the Project Oecision Schedule should reflect this potential delay, perhaps
in the discussion of MRS on page 18.

6. Revision of 10 CFR Part 60 - Table 5.11 proposes for NRC to revise its
criteria in 1985 based on EPA's high-level waste standards (p. 80). This
should be revised consistent with Table 1 (p. 45), where it is stated that
NRC's revision will occur after EPA completes its final HLW standard.

7. In-Situ Testina in Salt - The schedule for in-situ testing which shows the
start of exploratory shaft construction in March 1987 in salt leaves only
a short period of testing to support the Oraft EIS. The Oraft Mission
Plan stated that 30 months would be available for exploratory shaft
construction and in-situ testing in salt: September 1986 to March 1989
(Vol. t, p. 3-A-39, and Vol. II, p. 2-20). The first 19 months was for
shaft construction and the last 8 months was available for in-situ testing
(Vol. II, p. 2-21). The Project Oecision Schedule would narrow the total
time for exploratory shaft construction and in-situ testing to 24 months:
March 1987 to March 1989 (pp. 12, 37, and 40). Assuming the same 19
months for shaft construction as in the Oraft Mission Plan, only 5 months
would remain for in-situ testing with no time for breakout, drift mining,
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and equipment Installation. This ;ould appear to be an insufficient time
period to perform Important in-situ tests in salt, such as heater testing
to investigate the repository-induced thermomechanical loadings on the
host rock and surrounding strata.

The in-situ testing schedules should be addressed in the Final Mission
Plan, including a discussion of what DOE considers to be a sufficient time
period for testing, before DOE requests comitments to the Project
Decision Schedule.

8. DEIS Review - DOE proposes for NRC to submit coments on the Draft
nvironmeintal Impact Statements for the first and second repository site
selections within 2 months of publication of each DEIS, and for NRC to
submit its preliminary coments on the sufficiency of site
characterization and the waste form proposal within 7 months of
publication of each DEIS (pp. 40, 52, 80, and 81). The NRC staff does not
believe 2 months will be adequate for the completion of the DEIS review.
However, the staff currently intends to proviIe the preliminary
sufficitency comments at the same time as Its coments on th DEIS and
believes both actions can be completed within four months of publication
of the DEIS, provided there is a thorough review and consultation process
throughout the site characterization phase.

9. Guidance on LA Content - The preliminary draft proposes for NRC to update
10 CFR 560.21 on the content of license applications by October 1986,
along with a Reg. Guide that is similar to Reg. Guide 1.70 Revision 3,
"Standard Format and Content of Safety Analysis Reports for Nuclear Power
Plants" (milestone III-12a. pp. 61 and 82). NRC is currently considering
whether revisions to 10 CFR §60.21 are necessary. The Reg. Guide planned
will primarily provide guidance on the format for a license application,
as the content will be established through the prelicensing consultation
process. NRC will take action on development of this Reg Guide in FY87.

10. FEIS Adoption - The preliminary draft proposes for NRC to adopt DOE's
final environmental impact statements for the first and second repository
site selections by September 1990 and July 1997, respectively (pp. 42. 54.
80, and 81). These dates are both only one month after DOE's scheduled
submittal of license applications to NRC. NRC is currently developing
proposed amendments to 10 CFR Part 51 which will establish the procedures
for carrying out the Commission's NEPA responsibilities, including
adoption of the DOE EIS and the timing of this action within the license
review period. We recommend deletion of this milestone from the Project
Decision Schedule until such requirements. are promulgated. If DOE feels
the EIS adoption should still be included in the Project Decision

I
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Schedule, we suggest modifying milestones I-24b (pp. 42 and 80) and II-23t
(pp. 54 and 81) so that the action required reads *review license
application, including adoption of EIS to extent practicable.'

DOE should recognize that early interaction to discuss the intended scope
and content of the EIS may be necessary to facilitate NRC's later adoptior
of the EIS. Such discussions should be completed well in advance of the
planned issue date of the first DEIS.

11. Transportation - The transportation related activities diagrammed at the
bottom of Figure 1 (p. 4) should be xplained in the text accompanying
Figure 1. In particular, the meaning of "performance specifications for
transportable casks" and "NRC issue design critoriaw should be clarified.
Furthermore. Figure 1 contains transportation actions and decisions which
do not appear in the transportation program milestones (Table 3, p. 61).
and therefore have no reference schedule. A schedule for these items
should be provided. Finally, the dates for milestone III-13e, "NRC reviet
Safety Analysis Report Package," do not agree between Table 3 (p. 61) and
Table 5.11 (p. 83).

12. Transportation Procedural Agreement - The task title for milestone 1I1-13a
on page 82 should be modified-to clarify that this procedural agreement
deals with the certification process for transportation casks, as stated
on p. 61. The date of this agreement was 11/3/83. not 11/3/84 as
suggested on p. 82.

13. Toaraphical Error - Under milestones IIt-So and Sf on p. 82, the word
process" should be replaced by the word possess
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UI Licensino Process

1 Six major licensing activities need to be depicted in any description of
the NRC repository licensing process: 1) DOE submits license application;
2) NRC performs licensing review; 3) NRC authorizes repository
construction; 4) DOE submits updated license application; 5) NRC licensing
review; and 6) NRC grants license to possess HLW. In several locations
the preliminary draft inaccurately describes this process and must be
revised to accurately describe these steps: pp. 4, 9, 16, 19, 21, and 27.
Figures 2 and 5 (pp. 9 and 19) should be revised to show that the NNRC
License Review' continues on parallel track with *Construction and
Testing" until the beginning of repository operations. Further
clarification of NRC's licensing process can be found in our July 31, 1984
commnts on the Draft Mission Plan (Enclosure 2 of Mission Plan coaents,
p. 11).

2. Figures 4 and 7 (pp. 17 and 23) indicate that DOE will "submit LA to NRC"
in 6/95 for the first repository and in 3/2003 for the second repository.
These milestones should be revised in accordance with 1OCFR 160.24 to
read "submit updated application to NRC."-

3. With the change recommended in comment 2, Figures 4 and 7 (pp. 17 and 23)
indicate that DOE intends to update its license application to NRC
approximately half-way through the Phase 1 construction period for the
first repository and approximately half-way through the full facility
construction period for the second repository. NRC notes that although
such timing is not inconsistent with current licensing requirements, 10
CFR 660.41 requires NRC to reach a finding that construction has been
"substantially completed in conformity with the application as amended" in
order for a license to be issued to DOE. Such a stage will have to be
reached by the time the hearing process for the repository license begins.
Furthermore, DOE's update of the license application must demonstrate that
the facility has been constructed according to the design provided in the
initial license application (10 CFR 660.24(b)(2)). Due to these
requirements, an update to the license application will be necessary when
construction of the facility is substantially complete. Before requesting
a comitment to the milestones in the Project Decision Schedule, DOE
should clarify in the Final Mission Plan what construction activities will
precede license application update(s) and what construction will remain to
be completed after the update(s) is/are filed.

4. NRC recommends adding two sentences to the footnote on p. 1S: "The term
"Construction Authorization Application" is used throughout the Project
Oecision Schedule and should be considered synonymous with "License
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Application as defined in 10 CFR S0.21. This application will be
reviewed-under 10 CFR Parts 2 and 60."

Similarly, a sixth sentence should be added to the footnote on p. 55
regarding the proposed procedural aaendpents to 10 CFR Part 60: "The
dates shown throughout the Project Decision Schedule for NRC's preparatlon
of SCAs are based on the current procedural rule."

5. The preliminary draft lists Federal activities required under NWPA In
Tables I and 2, and other Federal technical activities In Table 3. Since
the licensing of geologic repositories is required under Section 121(b) of
NWPA, it would be useful to transfer milestones 5 and 6 of Table 3 (pp.
56-57) to Tables 1 and 2, where construction authorization milestones are
also listed.

6. Figure 4 indicates that DOE will 'submit LA amendment to NRC" in 6/98 for
Phase 2 of the first repository. This milestone should be revised to read
"submit application to amend license to NRC," since a license for Phase 1
would have already been granted at that time.

7. Proposed procedural amendments to 10 CFR Part 60 were published In the
Federal Register on January 17, 1985 (Enclosure 2). NRC recommends that
in the first complete paragraph on p. 28, the last four sentences be
replaced with:

NRC published proposed revisions to the procedural rules on
January 17, 1985 to make the rules consistent with the Act. The
proposed revisions have not been reflected in the reference schedule.
It is assumed, however, that any changes made by NRC will not have
significant adverse schedule impacts.

furthermore, we suggest substituting the following statement for the first
two sentences in the second complete paragraph on p. 28:

In addition to the procedural requirements of 10 CFR Part 60. the
licensing of a geologic repository is subject to NRC regulations in
10 CFR Part 2, "Rules of Practice for Domestic Licensing
Proceedings." These regulations establish the procedures for the
conduct of the licensing review by the Commission, including
adjudicatory hearings before the Atomic Safety and Licensing Board.
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Irr. Other Coments

1. The preliminary draft should be revised in several locations to reflect
the agreement between the Coamission and the Director of DOE's Office of
Civilian Radioactive Waste Management oh June 22, 1984 that the
preliminary determination of site suitability required under Section
114(f) of NWPA will be made after site characterization has been
completed. Revisions are required on pp. 4, 36, and 52, and a milgstono
for this action should be added on pp. 12 and 26. Also, it should not be
indicated that 5ite Characterization Plans will be issued after this
preliminary determination is made (p. 37).

2. We reiterate comments provided to DOE on the Draft Mission Plan (July 31,
1984, Enclosure 3. Coment # 1), regarding the need for additional
information on the two-stage construction plan for the first repository.
The Final Mission Plan should include such information as the basis for
the Project Decision Schedule.

3 Like the Draft Mission Plan, the preliminary Draft Ptoject Decision
Schedule divides the repository program into five maJor phases (p. 8).
The same terminology is used to distinguish between the initial 400 metric
ton per year capacity facility (Phase 1) and the full-scale 3000 metric
ton per year capacity facility (Phase 2) planned by DOE for the first
repository. It would be helpful to use different terminology for these
two purposes (such as by calling the two first repository facilities
"Stage 1" and "Stage 2").

Moreover. the references to Phase 3 and Phase 4 on pp. 15 and 16 should be
changed to Phase 4 and Phase 5, respectively.

4. The preliminary draft provides a brief outline of the major activities
planned during Phase 2. the site characterization phase (p. 11, second and
third paragraphs). The discussion should be expanded to state that: 1)
development of repository designs will also occur during this phase; and
2) laboratory testing of site samples will occur during this phase, as
well as laboratory testing to evaluate the performance of materials
planned for use as engineered barriers.

S. The preliminary draft describes the procedures for interaction and
preliminary consultation between DOE and NRC through the site
characterization period, and the procedural agreement between DOE and NRC
that outlines such activities (p. 30, paragraph 2). We recommend adding
the following passage at the end of that paragraph:
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Prior to SCP submission. DOE will be making decisions on long
lead-time items related to exploratory shaft construction and
sealing, in-situ testing, hydrogeologic testing and other site
investigations. As described in the procedural agreement, DOE will
meet with NRC to describe its plans for developing the Information
necessary for satisfying NRC licensing requirements, and to obtain
NRC's views on the sufficiency of these plans. This interaction
should allow timely NRC guidance before decisions on long lead-time
items are made and major resources are committed in order to avoid
errors which could result In delays in the licensing phase.

6. The preliminary draft states that DOE must comply with both NRC's
technical criteria and EPA's standards for-high-level waste repositories
(p. 24, third paragraph). It would be more accurate to state that DOE is
required to comply with NRC's criteria alone (and DOE would therebyameet
EPA's high-level waste standards as they are implemented by NRC).

7. The procedures for updating the Project Decision Schedule, described on
pp. 6 and 7, appear to be'acceptable with one exception. In case of the
'second type of update, described at the end of p. 7, the discussioq does
not indicate whether or not other agencies would be given an opportunity
to assess their ability to comply with updates initiated by DOE. Such
provisions should be added to the discussion on p. 7.

8. Figure 1 (p. 4) should be revised to reflect the possibility that NRC
could deny the construction authorization or the license to receive and
possess waste.

9. On p. 29. the second sentence of the first paragraph should be revised to
read, "Amendments for specific technical criteria related to HLW disposal
in the unsaturated zone were proposed in February 1984 and final
amendments are expected to be published in the spring of 1985."

10. It would be useful to explain the relationship between the Project
Cecision Schedule and DOE's Transportation Business Plan listed on p. 61
(milestone 13b). Also, Figure 1 (p. 4) should indicate how the tim*line
for transportation activities is integrated with the repository
development timeline.

11. The preliminary draft proposes for NRC to report to Congress and the
President on "analysis of activities undertaken to support a TEF" (pp. 45
and 81). We assume this milestone refers to the requirements for such
reports under Section 217(f)(3)(8), "as the Commission considers
appropriate."
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2. The staff should continue to pursue obtaining timely, accurate and
conplete information frou the Executive Branch regarding exports so
that the Comission can carry out its international resoonsibilities.

3. The Commission, as noted in its policy statement of August, 1982,
continues to believe in reducing to the maximum extent possible the
use of highly enriched uranium in both domestic and foreign reactors.
The staff should continue to review license applications in light of
this policy statement.

VI. CLEANING UP TMI-2

Policy

1. Expeditious and safe cleanup of the TMI-2 reactor is an important NRC
priority. While direct responsibility for cleanup rests with the
Licensee, NRC will provide oversight and, if necessary, direction to
ensure decontamination of the facility as well as safe and timely
reIoval of radioactive products from the site.

2. NRC should work closely with Department of Energy (DOE) to obtain
technical inforuation on severe accidents that may be available from
the THI 2 core. I

Planning Guidance

1. HRC will continue monitoring site cleanup activities through the use
of a field office.

2. NRC should continue to closely monitor its agreement with DOE which
relates to the removal and disposition of solid nuclear wastes from
the cleanup of THI-2. The objective of NRC's monitoring is to help
assure that the wastes are safely and expeditiously removed from the
site. NRC should also assist DOE in development of plans for the safe
and timely offsite disposition of the damaged core.

VII. MANAGING NUCLEAR WASTE

Policy

*1. The NRC High Level Waste Management Program is critical to the success
of an urgent national task. NRC will provide the necessary
pre-licensing consultation and licensing and regulatory oversight for
the Executive Branch's program as required by the Nuclear Waste Policy
Act of 1982 (NWPA), the Atomic Energy Act, Energy Reorganization Act,
and the Commission's regulations. NRC's programs will be directed to
an effective and efficient discharge of .ts responsibilities based on
the premise that, in the absence of unresolved safety concerns, the
NRC regulatory program will not delay implementation of the Executive
Branch's program as reflected in the DOE project decision schedule.
If it becomes clear that these schedules cannot be maintained due to
the unavailability of resources or other factors, the staff will

Enclosure 3
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promptly inform the Commission so that the required notification of
DOE and the Congress can be made.

2. The staff should continue to maintainL.close communications with DOE,
the states and affected Indian tribes so that required activities and
lead times are identified early in the planning process.

3. To the extent possible, and consistent with NRC's independent role,
system development required to support pr6 rams to implement the NWPA
ihould be performed by DOE. NRC will continue its technical program
to support the development of licensing criteria and evaluation
methods, and the early identification and resolution of technical
issues.

4. The NRC staff shall monitor the activitits associated with the
implementation of the Low Level Radioactive Waste Policy Act and shall
apprise the Conmission of any problems requiring Commission action
along with recommendations for each action.

5. Staff shall continue to implement Environmental Protection Agency
(EPA) standards in accordance with its statutory responsibilities
including.Section 84(c) of the Atomic Energy Act.

Planning Guidance

1. The staff shall assess the need for a general memorandum of
understanding with DOE to specifically cover the NRC's interactions
with DOE in implementing the NWPA. Staff shall provide the results of
that assessment to the Commission by mid-1985.

2. The staff should review the existing and proposed regulations that are
covered by areas addressed by the NWPA, and make conforming changes as
necessary. When EPA standards are published, regulations should be
reviewed to determine whether any changes are required.

3. The NWPA has established that nuclear utilities have the primary
responsibility for interim storage of spent fuel, pending repository
operation or availability of monitored retrievable storage. The NRC
should review in a timely manner, consistent with safety and legal
requirements, utility proposals for adding spent fuel storage capacity
to assure that, in the absence of unresolved safety concerns,
regulatory ictions do not affect reactor operation. NRC must also be
prepared to conduct licensing reviews specified by the NWPA for
limited federal interim storage capacity of spent fuel which may be
proposed by DOE. The NRC should continue to develop the basis for
rulemaking that would, to the extent practicable, enable use of dry
spent fuel storage casks without site-specific licensing reviews.

4. The staff shall continue development of regulations to implement the
EPA mill tailings standards for groundwater protection. Efforts to
4evelop alternate concentration limits methodology jointly with EPA
should receive high priority.



Federal Register IVoL 30. No. 12 1 IThursday. January 17. 1983 / Propose4 RuleS 2
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a review of its previously adoptet
procedures. One objective Is to nflec
the provislons of the Waste Policy Act.
In addition. however. th Commission Is

takig tis ppotunity to Clarify its
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*NRC's reguatory azid licensing authority
(42 U..C. 58421. NRC's role with respect
to such facilities remained unchaned
when the functioms of ERDA wexe
transferrd in 19?? to the new
Departmnent of Energy (DOE) (42 U.S.C.

,x~of

AIthough the Atomic Energy Act
rtcogwzes the interest of the States in

the peaceful Rses of atomc energ and

disposal pte swner to N thA ui tewt to
N 'odfcrtgnultory 10 Ctl hr! i1 A.sendsing a to it
CFR UtS.C. SW).iec the ast Polith Act ill bet

e subceca ofai subesquent ule ang newier.
atons which the Commisson of taye etatiVe to
ens:.-onmefitaI assessemenwts required by tbe Waste
Poiev Act artt distcussted lacer in mut sstaeent.
Considerredin of the dthi ton of HLU is reserved
and the Comshon t nhecipates pubation of n
ads ance notice of o-ocsee rulemkiln5 on this topic
in coming monites njnrenst of tppi catiOn
setinofi it e oe t iewed after i. Amendme of tOE
iting guP art undS r nct Waste Policy Act to bae

stuch uie.e itof ase ccount i nutd as apprononte.
T whichh Cossion wruedwtlcome ugesntons from

intertted aermions wisth selterin to hier changes
tht may be Coded to rnelct pi 'Siaon, of the
Wstei poi.cy Act

the ned for cooperation with the States
ith respect to th control of radiation

hazards. the Federal government was
authorized to regulate the disposal of
hih4evel radioactive waste to protect
pulic health and safety L42 USC.
2 (c) 10 C'R 150.1 5). evrtheless.
the A coge the nee for
cooperation wth the States. 42 U.SC.
2021(a and It Is Commission practice to
consult with State and local
goverwments on matters of comaon
interest.,

R that futher legislative
guidn d help to defte
appropriate forms of consultation and
cooperation. Conges In 197 directed
the Commission to prepare a report on
means for improving the opportunities
for Se partipon In e prcess for
siting licensing, and developing nuclear
waste storage or disposal facilities. NRC
Auhorization Act for Fisca Yer 1871.
Pub. L 5-01. Se 14(b. After
consultation with the State&
Commission submitted its report to
Congress in 979. Moans for Imprmvig
State Prticipotion in tshe Sitf
Licensin and Deelopment of Fderal
Nuclear Waste Facilitie NUREG-053L
reprinted in Nuclear Woste Iolation
Pilot Plant (WlPP): Oveaetf H
Before the Subcommittee on Ovewi
and Investigations of the House Comm.
on Interior and InsularAffairs. 96th
Cong. 1st Sess. 514W41 (1979) (the NRC
Report). The NRC Report. 1ased on the
premise that State Involvement in any
national nuclear waste management
program is a critical element in making
the program work." included several
procedural and substantive
recommendations.

The value of such State involvement-
for the Commission as well as for the
States-was emphasized as the NRC
developed a framework f6r licensing
geologic repositories for high-level
radioactive waste (10 CIR Part 60). The
first step in this process was the
Commission's publication of a Proposed
General Statement of Policy (43 FR
53869. November 17, 11). This
document contemplated that the
Commission would make licensing
determinations before DOE commenced
construction of a repository shaft. DOE
would be encouraged. however. to

'42 U.S.C =2 is a codification of a 1159 statute
which added a new Section 374 to the Atomic
Energy Act of U54. Section 2J4 established
procadum and cntena for discontirnance of
Federal rep' ator' responscbilities with tespect to
byprnduct. source. and special nuclear materials
end the assunonon tther( by the States. Howevur.
under Section V 4. the trqiacion of high-level waste
disposal for safety reasons remained a Federal
reponscbility. See P1c0aic Coa £ ecutrc Co. e.
Eeb ' Comi.ss'A on 461 U.S. iM 73 L£4.Zd ?3
7?4 119U31.

consult Informally In &av with NRC
sta& At this ea stae NRC would

int cat aspects of a location selectedU DOE which might require special
attention or present special problems
and NRC would help to define the Idnds
of Information needed for licensing
decisions. Ai note" repository
contruction (including sinking t the
mi repository shalt) would rwulre
iceing acton Ste aacteation

wrould eonti~~n repository
consuctico w* t dt to be
reviewed bedm luanace of a license

torizing e-g*t of radioactive
material. Upemommencaent of NRCg
Informal reviuw. NRC would publish a
notice In th Fer Register, send
copies of Information submitted by DOE
to State and local offidals, and offer to
meet with those officials to provide
Information and explore possibilities of
their participation In the licensing

After solicitin and considering views
the Comisslon next proceeded to issue a
proposed rude. One sni iat ifferenci

W policy statemnt was that DOE
would be permited to sink shafts and
eng in site Characterization activities
at depth before fotmal U _lc ing
proceedings were commenced.DOOFs
site characterization plans would'
nevertheless be reviewed In
considerable detal in advance. with
opportunity for public comment on an
NRC draft site characterization analysis
The proposed rule incorporated detailed
provisions to ensure extensive
opportunities for State and public
prticipaion. thes procedures were
"designed to allow afected Sttes to
prcipate to the fullest extent possible
within the limits of the Commission's
authority and the State's own desires
and capabilities." The Commission
observed. however, that "provisions for
State paticpation would be eviewed
in the ligt of any pertnent statutory
changes that my be enacted."
Moreover it noted tt the extent of
State participation may be affected by
legislative action on the matters
discussed In the NRC Report (44 FR
70 December 6.191

The final rule added provisions with
respect to notice to and participation bi
Indian tribes. However, inasmuch as
public comments on the proposed rule
pointed out no serious deficiencies in
the opportunities for State and public
participation. the provisions that had
been proposed were adopted without
material change (46 FR 13971. February
25. 1981.

Both the proposed rule and final rule
contemplated that DOE would
characterize several sites at depth.
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primarily so as to enable the
Co sion to dischare lbs N A
rewibi~ s ith respet to

uton ftitiv. Wi the in
mind. DOE would have bow ree
as discussed below. to bcude
information concerning Its ite selection
proess i its site characterization
report to NRC.
The Estng RWSulation

The pVrncpWA aspects of the existing
licensing procednres that are of present
interest reLate to (1) subuission of
DOEF site charscteriuation report. (2)
public notice of receipt of the site
characterization report. (3) the
pre7artion of a site characterization
anal is by NRC. (4) consultation
between NRC and States and adian
tribes. (5) participation in NRC reviewL
and (6) procedures for the formal
heari ngrocess. It will be useful to

eew t psent language ofto CFR
Part 60 with respect to these items
before turning to the changes that we
propose to adopt.
*. Site Charactenzation Report (5 60 ttt

NRC nquires that DOE submit a site
characterization ceporl "as early es
possible after commencement of
planing for a particular geologic
repository operations area. and prior to
site characterization." Both-the timing
and required content of this report
reflect the statutory directive in section
14(al of the NRC Authorization Act for
198 Pub. L 95-0. which provides:

S. 14(a) Any person. agency. ot other
entity proposing to develop a storage or
disposal facility. ifchudint a test dspoal
facility. for high4evel radoactive wastes. or
irradiated nttclear reactor hual shall tooy
the ComamsLon as early as psibl, after the
commencement of planu4 for a particular
proposed facility. Thu Commiaaion shall in
turn notify the Governor and the State
legislature of the State of proposed situs
whenever the Commission has knowledge of
such prmposal.

The Commission. in proposing its
licensing procedures. made specific
reference to this statute and explained
that its rile would -ensure that the
notice from the Department will, in fact.
initiate a meaningful substantive
revwew (44R 1*0409). The site
characterization report, together % .;th
he NRC staff assessment thereof and

meetings between NRC staff and State
otficials and other interested persons.
' 4"sures an early opportunty for other
Federal and State agenctes and the
Public to become involved in the
dcitslon making process" with respect
to DOE's site characterization and st:e
Selection programs. ibid The review
Process would provide NRC an

opportunity to identify and consider a
broad tae of public concerns; this
would assist NRC in the preparation of a
comprehenslvC and reasoned analysis.

T. site charcterization rprt would
Include more than a description of the
site and the program to be-undertaken to
characterize the ability of the site to
achievewaste Isolation, It would also
discuss *'th method by which the site
was selected for site
characterization... and ... ,a
description of the eciion procss by
which the site was selected for
characterization. including the means
used to obtain public, Indian tribal and
States views during selection."
Alternative media and sites at which
DOE intends to carry out site
characterization would be Identified.
DOE' report on these topics would
enable the Commission to consIder
whether additional information might be
needed by the Commission in
discharging its NEPA responsIbilities (46
FR 139r2).
2 Notice and Publication if ea I)

As directed by section 14(a) of the
190 NRC Authorization Act. NRC rules
ptovid for notice to the Governor and
the State legislature of the State of
proposed situs whenever a site
characterization report is received.
Although not required to do so by law.
NRC would also (1) transmit copies of
the ste eharacterization report to these
addresses. (21 provide similar notice to
local officials, tribal organizations. and
Governors of contiguous States. and (3)
publish in the Federal Register notice of
receipt of the site characterization
report which. among other thlings. will
advise that governmental and Tribal
officials may request consultation with
NRtCstaff.
3. Site Choracte.-ization .4ncIysis
(560.1t1

The rules provide that NRC will
review the site characterization report
and prepare a draft site characterization
analysis which discusses the
information submitted by DOE and that
a request for public comment on the
draft site characterization analysis is to
be published in the Federal Register
copies are to be transmitted to the State
and local officials and Tribal
organizations who had previously
received notice under the ue. It was
anticipated that NRC would hold local
public meetings in the immediate area of
the site to be characterized, both to
disseminate information and to obtain
public input, but this is not an explicit
requirement under the rule. After a
comment period of at least go days. NRC
would transmit a final site

characterization analys to DOE As
noted above. these procodes wan
designed to solicit comments that wovW
assist NWC to prepare a comprahena
and nsoed anaysi
4. Coflsuhoton (J&1UL f A6((a/)

Under Part GM NRC staff would
consult with State goverument and
Tribal offidal an written requist. to
keep them Idome of NRC vins on
the processeie of aracterizatim and
to not* them o C weeting and
consultetow wlih DOQL NC Would
respond to wit einton or
comments X u e ials and
transmit such _so~es to DOEL
Consutati. Wtod not be limited to s#*
characterztd= but could include a
review of NRC licensing procedures and
the type and scope of State andbtial
activities in the licens review permitted
by law as walL
8. Proposalsfobr Stoat Pancpadton

The NRC Report (at 1824. V-0)
distingished between Impvement or
State porticiuaion in the NRC reve
processaon t onhandand. on te
Ott. the carrying out of an1
-independent State review" of a
proposal to store or dipose of nuclear
waste. The Report identified several
avenues for State participation in NRC
reviews that could be implemented
under existing law. These included
support from NRC in the form of
educational or information services.
exchange of personnel under the
Intergovernmental Personnel Act. and
-contracts for technical services needed
by the Commission. Besides the
activities that could be carried out unde:
existing law. the Report (at 281
recommended that the Congress
'establish a grant program to allow the

States to participate more fully in the
Federal waste management program.'

Part oO provides for State
participation in the review of * site
characterization report and/or license
application. A proposal initiated b Xth
State would describe how the State
wishes to participate in the review and
how it plans to facilitate local
government and citizen participation.
and it would include funding estimates.
of work to be done under contract with
the NRC. Sobject to the availability of
funds and legal constraints. NRC would
approve State proposals that it finds wi
enhance coutmuncations with the State
and contr9ute productively to NRC's
license review.

Under the Sate pariPirtpaton
provisions. proposals can be submitted
by any State "potentilly affecied" by

I
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" Xprcio repet duI In a

different State. By the siam tokn
Indian tribs 'potntitfl acted by
the stlag of a repotofy my submit
propo rls frpdticipation in dh same
manner as thi States.
a Formc Licensing Procedures

Th. NRC rules provide that notice of
specified events (docketing. heauing
propoed Issuance of license. issuance
of license) will bepublished In the
Ed Rsstau; m re dditional

specific requirements for notice to State
and local officials (and to Tribal
organizations if a repository Is to be
located within an Indan reservation). 10
CFR £10l-£L0 Affected States and
indian tribes desiring to participate s a
party to a licensing proceeding may
petition for leave to intervene: and they
may also participate in a more limited
capacity as provided by the regulation.
10 CFR M. £71L
The Needed Revisios

One of the purposes of the Waste
Policy Act Is to define the relationship-
between the federal governent and
the'State.governments. and between the'
respective Federal agencies. with
respect to the disposal of high-level
radioactive waste. The Act prescribes in
great detail procedures for DOE to
consult and cooperate with the States
(and affected Indian tribes) with respect
to determining the suitability of an area
for a repository and with respect to
other isues asing In connection with
the planning. siting. development.
construction. operation, or closure of
such a facility (Sec. 117. 42 U.S.C. 1037).
DOE is directed to make initial grants to
States with potentially acceptable sites
for a repository and. subsequently, to
provide further grants to any State in
which there is a site approved for
characterization (Sec. 116(c). 42 U.S.C.
10136). The latter grants are to enable
the States. among other things. to review
potential impacts of the repository upon
the State and Its residents and to
provide information to such residents
regarding the activities of DOE or the
Commission with respect to the site.
DOE is also directed to provide financial
and technical assistance to a State in
which a repository is to be located. after
XRC has issued a construction
authorization, in order to mitigate the
impacts of development of the
repository. Ibid. The Waste Policy Act
also contains requirements that DOE
hold public hearings at several stages of
site selection and characterization (Sec.
1121b);21 42 U.S.C. 10132 (nomination).
Sec. 1131b)(21 42 U.S.C. 10133
Icha;acterizationj: Sec. 114ta)11. 42

U.S.C. MU (recommendation for
development*t The designation of a site
as suitable for appliation for a
construction authorization will not be
effective oarm State objections except
pursuant to a Congressional resolution
which threafter becomes It* (Slc. l
42 USC. 10125).

The Waste Policy Act reconfirm the
authority and responsibility of the
Commission to review a specific
repository proposal pursuant to t.
Atomic Eneqry Act. in order to protect
the public health and safety. The Waste
Policy Act provides for Commission
review prior to dite characterization, as
well as in a formal licening proceeding.
and for a Commission determination as
to whether a repository of a particular
design ata specified site wig provide
adequate isolation of radioactive waste.
The Waste Policy Act maks no specific
provision for the Conmmisson to egge
in. or independently review, th
processes of site srening and
selection. The Commission s only
prescribed participation In this selection
process comes in NRCs review and
concurrence In guidelines for the
recommendation of Cites for re positories
(Sec. t1() 42 U.S.C. 10132). However.
the Commission will review DOEs draft
environmental assesiments as it would
review any other information on site
investigation and site characterization
in order to allow early identification of
potential licensing issues for timel
'resolution. Reviews will be car deout
in accord with the procedural agreement
between NRC and DOE for interface
during site investigation and site
characterization'

While the Waste Policy Act
establishes now procedures for the high.
level waste management program. the
Commission remains entirely free to
consult with the States and Indian
tribes. at its own initiative or theirs.
with respect to any matter pertaining to
NRCs regulatory role. Although specific
channels ar established for States and
Indian tribes to engage in consultation
and cooperation wnth DOE these cannot
substitute for direct interaction with

Piocadunal Agreement between the U.S. Nuclear
Itglqatory C..imision and the U.S. DePtrtneni of
Energy denufting guiding principlea for interface
during stue investigaton end ste charscteiuataon.
45 FR 3170. August 25L1113h. The rcedur
Agreement is dastned to asvzw that an tiformation
0l1w ma manuained to bfa1iitate each agncy l

accompi1shment fit rponutbilute r1`a1rV4 to
site tivestigataon and characterization. The
Procedural Ageement Cm provides tial OWE is to
notify potential host States and effected Indian
tnbss of technical meups between DOE and NRC
technical staff and that DOE is to invte those States
and timbes to attend. These technical metingns will
be open meetings. with members of the public being
permitted to attend a observers.

NRC with respect to this aency's
functions. Nevertheless, an examination
of the details of the Waste Policy Act
h4illghts differeces from Part 0 which
ned to be taken into account. In
addition there ae soe changes-
particularly with respect to funding of
State participation-that would have
been desirable even In the absencg of
the new leilatio The need for.
revisions can be anilyzed using te
same headin as befor
1. Sie Chameigro n Report

As Is the ea".under the existing
reulations It I propriate that th
submission of Wiformation about a site
andpla for characterization of the site

l be the occasion for commencing
NRCs initial substantive review.
HIowever. the Waste Policy Act specifies
a number of actions DOE must take
before such information to required to be
submitted to NRC. Further, the Waste
Policy Act calls for NRC to review
information of narrower scope than that
which. under 10 CFM Part 0 was to be
included In the DOE site
characterization report

Under I SM.L the site
characterization report was to be
furnished to NRC "a early as possible
after commencement of planning" for a
particular repository. In contrast. the
Waste Policy Act requires that DOE first
nominate several sites (after holding
publichearisa d consulng with the

oernors of afed State and that
parular locations would then be
recommnended as candidate sites which.
if approved by the PresidenL would be
eligible for site characterization

The new law marks this time-before
DOE proceeds to sinkc shaftsa~s the
point when the site chaactezation
plan is submnitted. When the
Commission reviews this plan. the site
to be characterized will already have
been the subject of extensive scrutiny. It
will have been described in an
environmental assessment in which the
siting gidelines are applied and will
have been discussed at public meetings
at which public comments will have
been solicited and received. It also will
have been reviewed by both DOE and
the President in the course of the
nomination approval process. Extensive
data gathering programs may have been
carried out in conjunction with these
activities.

DOE may very well need to make
choices and commitments in the course
of such data gathering that could have a
sigificant beag upon the safety and
licensability of a repository. he drilling
of borehols for testing purposes for
example. could affect the interity of a
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repository that might be constructed at
the site. Caose coordination between
DOE and NRC is therefore eeded prior
to submission of thb dte
characterization report so as to acilitate
the ery Ientificatioe d as of
potentia safety signllfcn and so as to
afford an opportunity for NRC to
provide DOE with timely views.

Under the Waste Policy Act. the
information which is to be submitted to
the Commission for review and
comment prior to site characterization Is
similar to existing I .11. Both Part 6o
end the statute call for DOE to describe
the site. the proposed site
charactterization activities, a conceptual
repository design, and certain
information with respect to waste form
or packaig However. several
categories of Wormation which were
previously listed in I 60.11 are omitted
under the Waste Policy Act from the
required submission to NRC-notably.
the method by which the site was
selected for site characterization. the
Identification and location of alternative
media and sites at which DOE Intends
to conduct site characterization. and a
description of the decision process by
which the site was selected for e
characterization (including the means
used to obtain public. Indian tribal and
State views during selectionl.

The Waste Policy Act still requires a
discussion of the omitted items. but in a
separate document called an
environmental assessment (Sec.
112(b)N;). 42 U.S.C. 10132). The
prepamtion of an environmental
assessment is to be preceded by public
hearings held by DOE and consultation
by DOE with governors of affected
States. Ibid. Although not required to do
so by the Waste Policy Act. DOE
intends to make environmental
assessments in draft form available for
public comment. All this occurs in
conniection with the nomination of a site
prior to Presidential review and
approval of a candidate site for site
characterization.

The Waste Policy Act makes no
provision for the Commission to
comment to DOE on its environmental
assessments or otherwise to participate
in the nomination process. It is
nevertheless the intentlon of the
Commission to review and comment on
the environmental assessments. as well
as other technical documents being
prepared by DOE. in order to assess on
a continuing basis the information
collected to daie and the program for the
development of additional information
for a potential license application.
However. the NRC staff would not
comment upon the methodology used by

.

DOE to compare sites or upon the
relative merits of one site against
another. Such, review b NRC Is not
necessary to fulfill an lts statutory
responsbtil~tes. Moreover DOE Zwill
selectig sites usguideln In which
the NRC will have already~oncurred.
We regard it as appropriat however.
and fully consistent with the objectives
of the Waste Policy Act, for the NRC
staff to provide to DOE current
expressions of Its views on the qualit
of the data available and the potintial
licensin Isuves that may be nticipated
andthat may n eed to be addressed In

DOEs site nvestigton and site
characterIzation activities

In view of the foregoing
considerations I 0.11 neetsa to be
revised to change both the timing and
content of the DOE site characterization
report to conform to the Waste Policy
Act Despite these changes. however.
the Commission plans to be involved at
earlier stages in reviewing data
collected by DOE as well as Its
programs for gathering additional data.
The instrument for accomplishing this-
namely, the Procedural Agreement
referred to abov-s aleady In pl
and I being implemented routinely.
Z. Nodice andPublication

The Waste Policy Act provides that:
"Before nominating a site, the Secretary
lof Enery) shail notify the Governor
and legisature of the State in which
such site is located, or the governing
body of the affected Indian tribe wvhere
such site s located s the case may be.
of such nomination and the basis for
such nomination" (Sec. 112b)(bKIIH 42
U.SC. 1032). Later. after public
hearings and a prescribed review
process involving Presidential approval.
DOE must submit site characterization
plans to those sme officials, for review
and commentk concurrently. DOE is
required to submit such plans to NRC
(Sec. 113(b)(1). 42 U.S.C. 10133).
Although publication of notice in the
Ftee Register is not required
expressly, DOE must make both the
environmental assessment and the site
characterization plan available to the
public" (Secs. 112(b)(1)(G). 113(bl(21(A).
42 U.S.C. 10132-331. The Commission
anticipates that DOE will give notice in
the Federal Register as the means for
assuring adequate public availability of
these documents.

Since DOE is required to make iti site
characterization plan available to State
and tribal officials and to the public.
duplicative provisions may be removed
from Part 60. Even so. however, it makes
sense for the Commission to publicly
acknowledge receipt of DOEs
submission so as to provide notice of the

opportunity for consultation thereon
with the NRC staff.

. Site Charcterzation Analysiy

The Waste Policy Act requires. before
DOE proceeds to sink shafts at a
candidate site. that DOE submit Its site
chaaterization plans to NRC (as well
as State end tribal officials) for review
and comment (Sec. 113(b). 42 U.S.C.
10133) The Commission believei that
Congress intended that DOE should
provide the plans sufficlently far in
advance so that comments may be
developed and submitted back to DOE
early enh to be considered when
shaft sinking occurs. and at al1 time
thereafter. As xplained above, this
implies an ongoing working relationship
with DOE to assure that Its data and
assessments ar made available to NRC
as they are developed. As already
mentioned. NRC and DOE have. in fact.
developed a Procedural Agreement
under which NRC is to have access to
Information as It is generated and.
equally important. NRC is to comment
rularly to DOE with respect to this
Information.

Thus. the Commission expects that
the principal means of evaluation will
be the interagency process that begins
early in DOEs consideration of a site.
When investlgtioni have progressed
far enough to warrant sinking of shafts.
it is our expectation that NRC will
already be adquately informed with
respect to data generated to date and
that NRC's concerns would alrdy
have been focused and brought to the
attention of DOE Assuming this to be
the case. NRC should be in a position to
complete its review and provide
comments to DOE. as required by the
Waste Policy Act in a prompt fashion.
The site characterization analysis would
be a continuing dynamic process. better
suited for ongoing public input and NRC
review, rather than "freezing" the
comment and review process at one
arbitrary point in time.

An ongoing public review process
would also facilitate DOE's ability to
obtain comments on its site
characterization plan from the States
and Indian tribes as well. The Waste
Policy Act affords an opportunity for
these entities to enter into written
agreements with DOE specifying
procedures for consultation and
cooperation that could include early
review. Moreover, the NRC/ DOE
Procedural Agreement assures that
States and Indian tribes will have an
opportunity to be informed routinely
concerning the information made
available to NRC and NRC's comments
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thereon and to attend NRC/DOE
technical meetings.

Under existing 10 CM Padt 1 DOEs
submission of site characterizatlon
plans was to occur. u e dy noted
as early as possible after

commencement of planning" for a
particular repository. There was no
assurance that either NRC or other
interested panies would have had prior
information about the site or any
opportunity to make conerns known to
DOE It was in this context that the
Commission determined that NRC
would prepare a draft site
characterzation analysis for public
review and comment before developing
a statement of the agency's views for
consideration by DOE

Under the Waste Policy Act. however.
DOEs submission comes after an
extensive period of interaction between
DOE and the States. affected Indian
tribes. and the public, and after
Presidential review and approval of the
sites recommended for characterization.
By the time a site characterization plan
is to be submitted for review and
comment. there should have been ample
opportunity for NRC to have become
-acq~ainted with both DOEs programs
and the public's concerns. Since
technial meetings under the Procedural
Agreement will be open. interested
partns will have an opportunity to
follow the course of NRC activities and
to bring their concerns to the attention
of NRC. Further opportunities for public
involvqment are provided by law. since
DOE wt also seek the comments of
the States and tibes. and hold public
heanngm in the vicinity of the site. For
these reasons. together with the
scheduling mandates of the Waste
Policy Act, the Commission believes it is
no longer necessary to prepare a draft
site characterization analysis on which
public comment is sought. The
Commission particularly asks for views
on this proposed change.

It should be emphasized, however.
that NRC will have been engaged in an
ongoing review of DOEs activities even
before submission of a site
characterization plan and that the
comments of interested panics may be
submitted at any time for consideration
as a part of that review process.
4. Consultotion

Under thp Waste Policy Act, the
Commission is directed to provide
timely and complete information

regarding determinations or plans made
with respect to site characterization.
siting. development. design, licensing.
construction, operation. regulation, or
decommissioning" of a repository. Sec.
It. 42 U.S.C. 103. but this affords no

rights to States and Indian tribes beyond
those alrady provided In law. HIL Rep.
97-465 Part I at 74. The proposed
amendments contain conforming
language Implementing this requttement.
The Waste Policy Act charges DOE with
the responsibility to "couslt and
cooperate" with the States and Indian
tribes in an effort to resolve their
concena about the safety.
environmental and economic Impacts of
a repository. States may make %
comments and recommends tiona to,
DOE regarding any activities taken
under this subtitle." and this may be
funded by pants from DOE (Sec.

(c){(1MD)(v) a42 U.S.C 0M16). DOE is
directed to take State and Mian
concerns into account "to the maximum
extent feasible' (Sec. 117(b 42 U.S.C.
10137). Accordingly. In expectation that

States and tribes will communcte
directly with DOE with respect to its site
characterization plan the provision
that the Director will respond to
questions and comments of the States
and tribes on DOEs plans has been
deleted.

However, the Commission has
consistently expressed its intention to
maintain d dialogue with the States;
Indian tribes and members of the
public. This intention is unchanged. The
scope of such dialogue may
appropriately extend to any issue which
must be considered and resolved by
NRC in the discharge of its licensing
responsibilities
S Proposal for State Participation

Subpart C of 10 CFR Part a provides
for the filing of proposals by States and
Indian tribes for partiipehon in reviews
of site characterization reports and
license applications. In response to such
proposals. NRC would consider
providing certain educational or
information services and funding work
that the State proposes to perform for
the Commission, under contract. in
support of the review.

With enactment of the Waste Policy
Act. authority to fund a broad variety of
State activities. including prants to
enable a State "to review activities.
for purposes of determining any
potential economic. social. public health
and safety. and environmental impacts"
of a repository has been vested in DOE
Sec. 42G1c)11E)(i4 U.S.C. 10136: see
also Sec. 118(bJ(2)(AI(i) (pertainingto
affected Indian tribes). The scope of
NRC assistance available may be

limited by this statutory direction.
However, other elements of Commission
support would not be affected as
explained in greater detail in the
section-by-section analysis below.

A FOrmalt Lcmnsmg Procedures
The Waste Policy Act incorporates

the basic licensing structure which had
bese described In the Commission's
regulation It expressly provides for
consideraton of a DOE application.
subject to certain dealines. 'n
accordance with the laws applicable to
such applications (Sec. l1ld). 4U.S.C.

0134). Affected States and Inditn tribes
will be entitled to participate in Ue
licensing proceedings.

Tbe new squirment that DOE and
NRC provide tWdy end complete
information to the States and tribes. Sec
117(4*. 42 U.C. 10127. would pply to

infcent sltone in the forms
edbdicato proces. The nule presently
reflects this. and tbe-Commission finds
no need to modify the formal regulatory
structure for licensi activities at
geologic repoaitories.
Secto-y.Secfon Analsis

In ght of the foregoing
considerations the onmisalon is
proposing to revise ts licensing

r e with respect to disposel of
ml waste oa rooic repositories.

The following ection;by-ection
analyst provides additional.
explanatory infornation. Al references
are to Title 10 Chapter L Code of
Federal Regulations. Other revisions
including changes that may be needed to
conformn with the Waste Policy Acrs
provisions for environmental reviews.
will be the sublet of separate

rulemaking.
1O CFW Part ea Subpart A

Section 602 Definitions.
The terms -Indian Tribe" and "Tribal

organization" would no longer appear in
Part G0 and the definitions of the terms
have therefore been deleted. The term
"affected Indian tribe." as defined in the
Waste Policy Act is the proper
designation for those entitles that are
entitled to notice and other recognition
under the rule. The proposed rule
incorporates the statutory definition of
.affected Indian tribe."
10 CFR Part ea Subpart B

The sections in this subpart have been
renumbered so as to allow for insertion
of additional general provisions, if
needed. at a future date.
Section aa1lsformerly f 60.10/ Site
characterization

No change.
Section 60.16-158 formerly S 60 Ial.

The former section I eoIu. captioned
"Site characterization report." has been
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reviled to conform to the Waste Polic)
Act. it has been divided into three
sections in order to provide a clearer
editorial structure.

The site characterization report" has
been changed to a 'site characterization
Plan." Note that this includes more than
DOEW "general -plan for site
characterizatton activttiths;" conforming
to Sec 113tb). 42 U.S.C. 10133. i must
also incorptorae Information on waste
form and packaging as well as a
conceptual repository design. The
change from "report" to 'plan" better
conveys to sense that DOE is describing
a program to obtain information which
can be used later to evaluate a site. as
opposed to a presentation of data which
would allow a preliminary judgment as
to site acceptability. The NRC review
process at this stage is not directed to
advising DOE whether or not the site is
or is not satisfactory, but rather whether
or not the characterization program (1I
will generate data needed for arriving at
subsequent licensing determinations
and (21 will adversely and significantly
affect the ability of the geologic
repository to achieve the prescribed
performance objectives.
Section 60.16. Site choracteiizanion
picn rmquired .

The requirement for DOE to submit a
site characterization report appeared in
I 600l1al. As before. the document (now
a "plan") is to be submitted to the
Director of NRC's Office of Nuclear
Matenal Safem and Safeguards. The
purpose of the submission ("for review
and comment 1 is derived from the
Waste Policv Act. Similarly, the timing
of the submission ("before proceeding to
sink shafts") reflects the new statutory
direction.

The regulation refers to
characterization at any area which has
been approved by the President for site
characterization. Such an area would be
a "candidate site" as defined in the
Waste Policy Act. The regulation avoids
that term. however, because at already
defines "site in a different way.
Secion 60.17 Contents of site
c:harocterizotion plan.

This section restates, with minor
changes, the information which the
Waste Policy Act requires to be
submitted o the Commission for review
and comment.

Because Part 60 defines high-leei
radioactive wisie to include spent
nucledr fuel. ihe latter category of
material is not referred to in 5 60.1.

Consisien: % ih other provisions of
Part Go. ihe !erm geolcgic repository
OPtritions arei Irather ihdn "geologic
repository. or repository') is employed

when the context pertains to the area in
which waste handling activities are
conducted.

Part 0 defines host rock as "the
geologic medium in which the waste is
emplaced." Accordingly. the rule refers
to the waste-bost roc relationship
instead of the rlationship dtthe waste
form or pack&ing and the geologic
medium. The statute's reference to the
'packagin for the waste conesponds
to Part 00s "waste package." and the
proposed rule retains the latter tefn for
purposes of consistency.

The Waste Policy Act requires DOE to
include in its general plan for site
characterization activities "any other
information required by the
Commission." The Comtission has so
far identified only one such item-
namely information with respect to
quality assurance. Other information
may hereafter be found to be needed to
enable the Commission to determine
whether the proposed site
characterization activities arE
appropriate: if so. the Commission
would establish its requirement either
by rule (particularly if the Information
would be valuable on a generic basis) or
by order in a particular case. Although
the Commission's obligations to observe
the statutory schedule must be heeded.
there is no reason in principle why the
submission of other information could
not be ordered even after the site
charactenzation plan had been filed. if
required for the Commission to
discharge its review and comment
responsibilities effectively.

The Waste Policy Act's reference to
plans to control any adverse. "safety.
related' impacts from site V
characterization activities can be traced
to former I 60.11(a)(6)(iii). The
Commission's concern originally was
that DOE address those aspecti of site
characterization that 11) could be
significant with respect to radiological
safety prior to permanent closure or (2)
could ffect the ability of the repository
to satisfy the performance objectives
pertaining to waste isolation. The
proposed rule contains language that
reflects this construction of the statute.

The Commission recognizes that the
requested level of detail is not spelled
out precisely. Such items as "a
description of the area" and "a
conceptual design for the geologic
repository operations area that takes
into account likely site-specific
requirements" must not be read in
isolation. They must be understood to
require sufficient detail for the
Commission and other statutory
reviewers to be able to comment in an
informed manner. So construed. the
Commission believes that they are

sufficiently clear. should additional
information be needed. the Commission
*ould retain the option. by order. to
require further submissions.

As noted. the Commission has
included an explicit statement that the
site characterization plans should spell
out DOE's quality assurance programs.
Existing I 00.11 Includes such language.
but It was not included In the f
counterpart provision of the Wase
Policy Act. Ho' ver. since a principal
aim of site characterization is to develop
data that have been obtained and
documented in a fashion which will
support licensing findings, the NRC
review should be concerned with the
approach which DOE is taking to data
coilection. recording, and retention as
well as to the content of the information
which DOE seeks to assemble. Because
of the importance it attaches to this item
the Commission considers an explicit
requirement for submission of
Information on quality assurance
programs to be necessary.

We have also incorporated the
statutory requirement that DOE is to
include in its general plan a statement of
the criteria to beusud to determine
suitability of the site for the lcbation of a
repository. Because site characterization
will be a prerequisite for application of
some guidelines. see Sec. 112(b)(1I(E)XI).
42 U.S.C. 10132. we anticipate that the
site characterization plan will also
include a description of how DOE will
use the information gathered during site
characterization to determine if the site
suitability guidelines are met.

The Waste Policy Act applies only
with respect to geologic repositories that
are used. at least in part. for the disposal
of wastes from civilian nuclear
activities. Sec. . 42 U.S.C. I0108. If DOE
were to develop a facility exclusively for
wastes from atomic energy defense
actvities. it would nevertheless be
subject to licensing by NRC under the
Energy Reorganization Act. The
Commission has considered whether the
changes proposed herein, which are
largely responsive to the Waste Policy
Act. would be appropriate with respect
to such defense facilities. it appears that
the Commission. acting under amended
Part 60 could still effectively discharge
its health and safety responsibilities for
such defense waste facilities. But. in this
section. the provisions that prescribe the
contents of the site charisctenzation
plan need to recognize that defense-only
facilities would not have any applicable
siting criteria -developed pursuant to
Section 112(a) of the Nuclear Waste
Policy Act": instead. in that case. the
rule requires that the site

J L
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characterization plan set out the siting
criteria actually used by DOE

On environmental matte the
situation is More complex The Waste
Policy Act Ilimtations with respect to the
scope of the Commission's
environmental responsibilities under
NEPA-Which we would implement in
the modified procedures at the site
chancterization state-would not apply
to a repository used solely for defense
wastes. Accordingly. the Commission
would expect to require that DOE
submit. with its site characterization
plan for a defense facility. those items of
Information with respect to site
screening and selection that appear In
existing I 6O1(a) but which are not
included in this proposed nile. Because
the information relates to
implementation of NEPA. it would be
incorporated in revised 10 CFR Part S1
rather than Part a0
Sectian 6218 Reviewaof it
chractenrition activities.

As under existing I O11bt. the
Commission will publish notice of
receipt of DOEs site characterization
plan. Although this may duplicate
informition publiihed by DOE it will
serve to identify, to anyone interested.
appropriate points of contact within the
NRC staff Since alternative areas are
not required to be identified in the site
characterization plau. the proposed rule
omits any reference to such areas.
Lanpgae pertaining to consultation has
been revised to conform with proposed
Subpart C.

Simifrly notwithstanding duplication
of notice by DOE. the Commission will
give direct notice to State and tribal
officials concerning receipt of DOE's site
characterization plan. Under the
proposed ruesL this information would
be furnished to the officials entitled to
timely and complete information under
the Waste Policy Act. Because such
officials would aldea4 have received
copies of the site characterization plans
from DOE the notice from the
Commission would not be accompanied
by additional copies thereof However. a
copy of the site characterization plan
would be placed in the pubic Document
Room. ;Existing 60.11 would require
local officials. ard also the governors of
cuntigucus Staes. to be afforded notice
from NRC. This requirement has been
deleted in the light of the new sttutory
provisions.)

For the reasons set ou! in the
discussion above, the proposed rule
omits the mandatory draft site
chdrscteipzation analysis described in
exis::ng i 60.11. However, the proposed
rmie does provide that the Director mav
in' :1,' ..nd rnsider comments on DOEs
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site characterization plan end that he
may also review and confider the
comments made in connection with the
public herbi which Does Is required
to hold. Moreover. the Director will
publish a notice of availability of a site
hmaacterizetion analysis sd will invite

host States. affected Indian tribes and
all other Interested persons to review
and comment thereon. Comments
received In resone to such Invitation
will be revlewed by the Director nd
where the Director determines that there
ar substantial new pounds for making
recommendation or stating objections to
DOEs site characterization progrm.
these concerns will be expressed to
DOE

The Directors review of the site
characterization plan is substantially
equivalent to the final site
characterization analysis prescribe by
existing 1 0.11. The reference to the
Directors "comments" reflects the
Waste Policy Act provision that die
information is submitted to the
Commission for review and comment"
The proposed rule refers to a
'statement" of objections by the
Director. instead of a Directoes
"opinion" of objections by the Director.
instead of a Directors -opirtion": the
later tm was unnecessarily equivocal
It is intended that the objections would
be directed at the nature of the site
characterization activities being
proposed and not to the suitability of the
site as such. of course. If it appeared
that a particular site exhibited such a
profound deficiency that It could not be
compensated for adequately in the light
of data from any site characterization
program. the Director could object to the
program In its entirety, but the
Commission regards this as highly
improbable given the procedures prior to
submission of a site characterization
plan to NRC specified in the Waste
Policy Act

The inclusion of a finding with respect
to the necessity of using radioactive
material Implements the specific
direction in Section 131c1(2(A). i2.
U.S.C. 10133 the Commission has
previously concluded that the use of
source. special nuclear, and byproduct
material for purposes of site
characterization does not require a
license. tO CR I W0.7. and there is no
reason to believe that the Waste Policy
Act was intended to change this view.

Since DOE is not required to prepare
an environmental impact statement with
respect to site characterization. see Sec.
1131d). 42 U.S.C. 10133. the references in
references in existing I 60.11 to such
statement have been omitted. A footnote
to the text of the rule points out.
however, that DOEs environmental

assessments will be reviewed-as other
DOE documents will be-for the
purpose of early identification of
potential licensing issues for timely
resolution.

The Waste Policy Act requires the
DOE report to he Commission (and to
State and tribal authorities) at least
semiannually on the nature and extent
of sits characterization activities dnd
the information developed from such
activities. The same concerns were
addressed In existing I 60.11W). The
Commission believes the two
formulations are essentially the same.
but tha th. more detailed version in the
%RC regulatlon provides a deearer
statement of the information that is
needed. Acydingly. the proposed rule
conforms closely to the Commission's
earlier rule. The most sfiant change.
reflecting the adption of a statutory
directive to DOE is that the provisions
are now expressed in mandatory
("shall") terms. Also. the existing rule
includes a provision for submission of
additional reports on any topic. if
requested by the Director: as modLfed.
such other topics must still be covered
as requested by the Director, but the
information my be included in the
semiannual reports instead of
"additional" ones e Director will
review the semiannual reports and.
where appropriate on the basis of new
information contained therein, the
Director will make recommendations or
state objections with respect to DOE's
site characterization program.

The proposed rule provides for the
Director to transmit to State and tribal
officials copies of all comments made to
DOE under I 60.18 This includes not
only the site characterization analysis
and comments on the site
characterization plan. but also anv other
comments which the Director chooses to
make by way of "expressing current
views." Other correspondence between
NRC and DOE will be placed in the
Public Document Room. but will not
routinely be distributed to the
desigrated officials. The omission or the
requirement that the Director consider
comments received from States in
accordance with f 60.6t conforms to the
changes in Subpart C. Such comments
may. however, be solicited and
reviewed as appropriate in individual
cases and. as noted. comments on the
site characterization analysis will be
invited and will be reviewed, and such
re% iew may be the basis for the director
to express to DOE additional
recommendations or objections.

Except for some editorial chances.
othe provisions of 160.16 are the same
.s existing regulations.
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10 CFE Pastf0t Subp= C
Tk - ders Wth puzti p am

by State govenments andu tribe
in the Commisuion's licensing and pre.
bcinkq agttvld. TM rob d th
States and vibes to adS
.developmt is d t tai
by severa provislom i h
Waste policy Act.While the
COMMisdahn bids that mm. changs in
Subpart C am neded is light of those
priniulos. t remains or intenion to
encole dose woring relations with
the Stides and tribes. Mm revisions and
designed to clarify the means by which
this can be accomplished in a mner
conforming to te caw law.
Section OM Povwiskn of information

This section implements the
requirement in the Wast. Policy Act.
Se 1171[a 42 U.SC. 101. that NRC
furnish timely and complete information
to host Stat.s and Indian tribes

rding its deteriations or plans. It
applies inofar as Commnission

sponsIbilitIes are coner fom the
tfm a site charcterizatlo proposal bs
submitted throughout the entire life of
the repository through
"decomini nihg. Condsitent with
other usee in Part K the phrase
'permanan closure. or decontamination
and dismantlement of surface facilities'
is used instead of the statutory term
"decommissioning."

Some of the most significant
communications may consist of
determinations made in the course of
licensing proceedings. Under our rules of
practice. parties on the service list in
such proceedings ar required to be
served with notice of all relevant
pleadings. decisions, order. etc.
Accordingly, the Counmiuolon win we
this established procedure as the mns
for providing information regarding
licensing actions.
Section W-82 Site review.

The Waste Policy Act establishes a
structure for the involvement of States
and affected Indian tribes. The proposed
rule therefore provides explicitly for
consultation with States and affected
Indian tribes but omits mention of local
governments. (However, the
Commission anticipates in light of the
Waste Policy Act. see Sec.
tI6Icl(Il(B)liv). 42 U S.C. 10136 that the
States would establish appropriate
procedures to address local government
and citizen concerns.J

Since the concerns of the States and
affected Indian tribes will be de&lt with
primarily under the statutory
consultation and cooperation
procedures. the Commission has

elimineted lune to any conaution
activities by NW that are mor
appropriately and diectly carried out by
DOE under tose procedurs. Thus.
consistent with th@ wste oicy Ac.
quetios cancII DOE' ite
characte'rizatoel mubomsOns should be
directed to DOE br Nb cotbderadon
and response. and notification
concernkm 3C itkp or
consultations with DOE shoold be
provided by DO. Notwithstanding
thes chns. however. It remaineihe
policy of the Commission that
consultation with lnteresd perte wih
respect to site cracurlzallon should

eoUr . ODW. Ifo tion
would bavilaeblbe routlnehr th
respect to NRC's views on1 proess
of site charatersaon, on &1C
procedues and on the drvelopment of
proposals for participation In hcnse
reviews

Although the Waste Ptlicy Act does
not provide formally for NRC activity

rior to Prasideni al approval of an area
for mite characterization and this is
noted in revised I M.2 thea will be
cooridinatin durIng the earlier ages of
sit sambLng and ie chamcterizeion.
h aceordanca wlth.tds Pre a

nt between NRC a WDO
cal proviss ha en mde in that

ageement fr 54tt and Indian tribes
to rcetive notie and to attend fNRC/
DOE meetings so as to enable them to
enage kwledgably. on an early and
ongoing basis. in sit. characterization
revieWs.

The opportunity to request that the
Director consult with respect to the NRC
review of sIte dcactesation activities
Is not limited to prospective host States.
The etnt to which a State may be
affected by the prospective location
would. of coum. be a factor for the
Director to conside in determining the
staff resources that w ld be made
available for puposes of such
consultation.
Section eaw atkrupartion Jn license
reviews.

This section is a substitute for the
earlier 1 60.62-40.65

Section 600.63 acknowledges, first of
all. that State and local governments
and affected Indian tribes may
participate in license reviews as
provided in the Commission's rules of
practice. Local governments are
mentioned in this context because they
may have standing. epart from the State
in which they are located, to participate
in a licensing proceeding as a party or
participate in a more limited capacity.
See 10 ClR 274. 2.715(c).

The regulaton retains a provision for
a State or affected hidia tnbe to submit

a proposal to failtat imipatcipauo
in the rvw of a* c n e
plan antdhe license applscation. Th
existing rq"WreTM tat reposals be
submitted co late, than 1 dayrs aler
docketing of a tle application has
been climated: a'thea& early
submission are desirable. we can
readily conceive of cams in which
proposals umttd aftr miv w a

implemerilautI e stuellats of
the prepowf saty sd the
ComAM inim vree of services or
activities thsttUlght cosider

eduatlor im n services and
related action tht ar st ou in
existing I 0.2d.

The Commission has omitted those
portions of exsting I 0.Ul6c) that
contemplate Commission fundinS of
State work In sppot of the license
review. In gHt of the Waste Policy Act.
funding of aci work to improve dte
Slates' capaty to review a en"s
application Is a bpO lity l DOE
*a it is to be fiac out of the
Nuclear Was Fan. We do not rs Vt
the pqbili that the NRC my
contract with sta govmrnents an
occasion for particulr services that we
may require in order to be able to
discharge our statutory responsibilIties
effectively. TIn ImIution of such
contracts would be curried out under
estabhed procurneent procedures and
would be subledt to apPlicabWe
limitations wth respect to comptitie
bidding and avoidance of conflicts of
interest. See 41 CFR Chapter I (Federal
Procurement Regulations) A further
reason for handling such contracts
under the general procurement
regulations rather than Part 60 i that
the criteria for approval of proposals
(existing I 00.63. proposed I 6063(d))
would be inappropriate when the
Commission's purpo"e is to acquire
services which It needs in discharging
its own reviewing functions.

Considering this limitation of the
scope of NRC activities under Subpart
C. the requirement foe gubernatorial
approval of a State proposal has ben
eliminated as being unnecessary. The
information required to be included in
the proposal has also been modified to
conform to the limutation of scope. The
Waste Policy Act may have further
limited the opportunities for states to
receive funding fro the NRC. the
Commission is of th view that Congress
intended that DOE should assume the
Federal respoysibit for activities of
the types dascribed In Sections 116 and
118 and that such actvite should be
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financed out of the Nuclear Waste Fund
rather than out of NRC appropriations.

Existing 1 60.4. Ptrinino to
pataon of Ian trshas been

incorporated tn the substantive
provisions applicable to States. The
change has been made for editorial
reasons and is not intended to affect the
right of affected Mndian tribes to
participate like the States in the
activities described in Subpart C.

Existing I W06S dealing with
coordinationrof multiple proposals. has
been deleted. The Commission deems It
unlikely that multiple proposals of the
kinds considered eligible for acceptance
under Subpart C would present any
undue administrative difficultis; the
criteria for approval of proposals
(especially the finding of "productive
contribution' to the license review)
would afford the Director adequate
discretion to take into account the
desirability of avoiding duplication.
Section 80E. Notice to States.

The Commission encourages the
Governor and legislature of a State to
jointly designate a dingle point of
contact to receive notice and
information from the Commission. This
sacdon provides for notice to such
jointly designated nominees.
Section 60.5 Representation.

Under the present rule. the signature
of the Governor would serve to
document the authority pursuant to
which proposals were being submitted
to theCammission. Submissions by
Intdia tribes were to be accompanied
by documentation of the eligibility of the
tribe and the authority of its
representatives. This section is designed
to retain the principle of assuring that
representatives are properly identified.
With respect to States. a change is
needed to reflect the fact that proposals
will no longer need to be signed by the
Governor. In the case of Indian tribes.
the determination by the Secretary of
the Interior that it is "affected"
eliminates the need for the Commission
to be concerned with its eligibility.
Commissioner Asselstine s Additional
Views

Commissioner Asselstine would
retain the present requirement in 10 CFR
6011 for NRC review of the site
screening and selection process which
DOE must now include in the
environmental assessments. He would
cite as the Commission's authority to
review the draft environmental
assessments the Atomic Energy Act of
1954. as amended. the Energy
Reorganization Act of 1974. as amended.
the National Environmental Policy Act

of 196. as amended, and the Nuclear
Waste Policy Act of 19M and not just
the NRC/DOE Procedural Agreement.

Commissioner Asselstine would also
retain the present requirement in .10 CFR
0.11 for NRC issuance of the draft site
characterization analysefor public
comment.

Commissioner Asselstine would
appreciate comment on whether these
two elements should be retained in the
Commission's regulations.
Envl ntal Impact

Pursuant to section 121(c) of the
Nuclear Waste Policy Act. this proposed
rule does not require the preparation of
an environmental impact statement
under section 102(2Xc) of the National
Envfronmental Policy Act of 199 or any
environmental review under
subparagraph (E) or (F) of section 102(2)
of such act.
Paperwork Reduction Act Statement

This proposed rule contains
information collection requirements that
are subject to the Paperwork Reduction

..Act of 190 (44 U.S.C. 35S1 et. eq.). This
rule has been submitted to the Office of
Management and Budget for review and
approval of the paperwork
requirements.

Regulatory Flexibility Act Certification
In accordance with the Regulatory

Flexibility Act of 198 (a U.S.C. 6S0(b)
the Commission certifies that this rule
will not. if promulgated. have a
significant economic impact on a
substantial number of small entities.
This proposed rule relates to the
licensing of only one entity. the U.S.
Department of Energy. which does not
fall within the scope of the definition of
"small entities" set forth in the
Regulatory Flexibility Act.

List of Subjects In 10 CFR Part Go0

High-level waste. Nuclear power
plants and reactors. Nuclear materials.
Penalty. Reporting and recordkeeping
requirements. Waste treatment and
disposal.
Issuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954. as amended.
the Energy Reorganization Act of 1974.
as amended the Nuclear Waste Policy
Act of 1982 and 5 U.S.C. 553. the
Nuclear Regulatory Commission
proposes to adopt the following
amendment to 10 CFR Part 60.

PART GO-DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

1. The authority citation for Part 60
continues to read as follows:

Authurtly-Secs. St. 53. IL63.65. el. 161.
19L Ift " Stat. 92n.30 932. 5 641
ML 664. as amended (42 U.S.C. 2071. 20
20M M.03. M9. 221.22 2= : sec.
202.20SL 4 Stat. t244. 124(42 U.s.a 5M
54): sec. 10 and 14. Pub. L 65-8011.2 Stat.
251 (42 U.SC =a and 585t: sc 102. Pub.
L in-t906 3 Stat 53 U42 U.S.C. 4332): sac.
UI. Pub. L P.425 so Stat. =23U(42 U.S.C.
10141).

for the purposes of Sc. 223M Stat 651 as
amended (42 USC 2273.1 t 71 to 60.to
an issued under Sec. laZi. Go Stat. 950. as
amended (42 uSC 22LIo=

2 Section 60.2 is revised by removing
the definitions of "Indian tribe" and
'Tribal organization' and inserting. in
the appropriate alphabetical location. a
definition of the term "affected Indian
tribe' to read as follows:

Ifu 0eftuona.
As used In this part-

.* * !

,*Affected Indian tribe" means an
affected Indian tribe as defined In the
Nuclear Waste Policy Act of 16
* * * 0 0

1010 (IedesNrated as I 60.11
3. Section 60.10 is Redesignated

{ 160.5

4. Section 60.11 is Removed.
5. Sections 60.16 through 6016 are

added to read as follows:
1 Site chwrctortzation plan

Before proceeding to sink shafts at
any area which has been approved by
the President for site characterization.
DOE shall submit to the Director. for
review and copiment a site
characterization plan for such area.

l 6017 Contents of site chsarcttztison

The site characterization plan shall
contain-

(a) A general plan for site
characterization activities to be
conducted at the area to be
characterized. which general plan shall
include-

(II A description of such area.
including information on quality
assurance programs that have been
applied to the collection, recording. and
retention of information used in
preparing such description.
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(2) A description of such site
characterization activities. including the
fI llowints-

(ii The extent of planned excavations;
tiil Plans for any onsite testi with

radioactive at nomdloactive material:
(liii Plans for any invustip lion

activities that may affct the capability
of such area to isolate high-level
radioactive waste:

(iv) Plans to control any adverse
impacts from such site characterzation
activities that are important to safety or
thdt are Important to waste isolation:
and

(vI Plans to apply quality assurance to
data collection. recording, and retention.

(31 Plans for the decontamination and
decommissioning of such area. and for
the mitigation of any significant adverse
environmental impacts caused by site
charactenzation activitIes. if such area
is determined unsuitable for application
for a construction authorization fr a
teologic repository operations area:

(4) Criteria, developed pursuant to
section 12tal of the Nuclear Waste
Policy Act of 1982 for in the case of a
geologic repository that is not subject to
the Waste Policy Act such other siting
criteria as may have been used by
DOE). to be used to determine the
suitability of such area for the lkit mion
of a geologic 'rpository: and

l5) Any other information which the
Commission, by rule or order. ?equires.

(bl A description of the possible
waste form or waste package for :he
high-level radioactive waste to be
empla~ced in such geologic repository. a

Jescriptnon ito the extent practicabiel of
the reiationship between such wasve
form or waste package and the hcst rock
at such area. and a description of the
jiciv:::es being conducted by DOE with
respect to such possible w-aste form or
wvs;e ;ackage or their relationship: and

rcl A conceptwal design for the
ieciogic repos;tory aperations area that
:.,kes :nto account likely site-spec-fic
rmquirements.

960.13 Review ofite dwu"ctwtzston
actilfthm I

'al The Director shaU cause to be
oublished in the Federa Ragister a

In .ML*IIOA Ito 1e`1vIew ut 5 th :Vhdtf.14-10-u g9n
.. - . p49c:fiEU n A , MR u lon !fte C.1,1itMISiiiu

c. . imsaldos an o0ainst reiew f otamer
trfc rnaimnt on site snvestiiation erd 'i!"

* "ar~aerwatiaon. ' order to allow peunv
aenilficaiion of palet"il, licensing issues for 1imeir

resouation. This activity will inducte, tr atdempit. A
m% :ow 'if the anvironmantai asusw nts prelareit
b OOE at thc time of site notttnlamm A pv ccaurnei
drn nt f w otrin NRI-cOOE itnerlsce duute site
P.Westitqsitou and IIII zI ectomiltton has ::motn
puotsned in the Fdtadl ROPm. 46 FR J1?0t.
kutst st . I1d.

notice that a site characterization plan
has been received from DOE an. that a
staff review of such plan has begun. The
notice shall identify the area to be
characterized and the NRC staff
members to be consulted focfurther
information.

fbi The Director shall make a copy of
the site characterization plan available
at the Public Document Room. The
Director shall also transmit copies of the
published notice of receipt to the
Governor and legislature of the State in
which the area to be characterized is
located and to the gove"ing body of
ary affected Indian tribe. In addition.
the Director shall make NRC staff
available to consult with States and
.ffected Indian tribes as provided In
Subpart C of this Par

(cl The Director shall review the site
characterzatton plan and prepare a site
characterization analysis with rspect to
such plan. In the preparation of such site
characterization analysis. the Directior
may invits and consider the views of
interested persons on DOE's site
characterization plan and may review
and consider comments made in
connection with public hearings held by
DOE
* fd) The Director shell provide to DOE
the site characterization analysis
together with such additional comments
as may be wfftanted. These comments
skall include either a statement that the
Director has no objection to the DOEs
site characterization program. if such a
sttrement is appropriate, or specific
objections with respet to DOEs program
for characterizationof the area
concerned. In addition the Director may
make spec;fic recommendations
perninent to DOEs site characterization
program.

(e) If DOEs planned site
characterization acn oites include onsite
testing with radioactive nmaterial, the
Director's comments shall include a
determination regarding whether or act
the Commission concurs that the
proposed use of such radioactive
material is recessary to provide dama for
he preraranion of the environmental

t-ports required by law and for an
appilci!:on to be submitted under
9 6n :2 of this part

(F) The Director shall publish in the
Federal Register a notice of availability
of tne site charac:enzation analysis and
a request for public comment. A
?easonable period, not less than 90 days.

sh. be ailowed for comment Copies of
the site characterization analyses and of
the comments received shall be made
available at the Public Document Room.

(SI During the conduct of site
characterization activities. DOE shall
revort not less than once every six

months to the Commission on the as
and extent of such activities and the
inforMation that has been developed
and on the progress of waste form at
waste package research and
des elopmentL The semiannual report
shall include the results of site
characterzation studies, the
identification of now issues. plains fc
additional studies to resolve now isa
elimination of planned studies no lot
necessary, identification of decision
points reached and modifications to
schedules where appropriate. DOE s
also report its progress in developini
design of a geologic repository
operations area appropriate for the I
being characterized. noting when kt:
design parameters or features which
depend upon the results of site
characterization will be established.
Other topics related to site
characterization shall also be covenr
requested by the Director.

(hl During the conduct of site
characterization activities. NRC sa
shall be permitted to visit and insp
the locations at which such activltei
are caried out aMnd to observe
excavations borings and in sie tes
they are -done.

(i) The Director may comment at
time In writing to DOE expresaing
current views on any aspect of site
charactenration. In particular. such
comments shall be made whenever I
Director. upon review of comments
invited on the site characterization
analysis or upon review of DOE1s
semiannual reports. determines that
there are substantial new grounds k
making recommendations or stating
objections to DOE's site
characterization program.

Hi) The Director shall transmit cop
of the site characterization analysis
all comments to DOE made by him
under this section to the Governor a
lsts!ature of the State in which the
to be characterized is located and tc

ove rning body of any affected India
tribe. When transmitting the site
characterization analysis under this
paragraph. the Director shall invite I
Addressees to review and comment
thereon.

(ki All correspondence between I
and the NRC under this section.
including the reports described in
paragraph (Sg. shall be placed in the
Public Document Room.

(I) The activities described in
paragraphs (a& through (k) above
constitute informal conference berv
a prospective applicant and the stal
described in I 21Ol(al(l) of this chi
and are not part of a proceeding un
the Atomic Energy Act of t954. as
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anmended. Accordingly. neithur the
isumance of site cbaracterization
analysis nor any other comments of the
Director made under this section
constitute a commitment to Issue any
authorization or license k In any way

iffect the authority of the Commission.
the Atomic Safety and Ucensing Appeal
Board. Atomic Safty and Licensing
Boards. other presiding officers, or the
Director. in any such proceeding.

8. Subpart C Is revised to read as
follows:

I e C-,tlc n b State
Govennts anhnin TIbe

SNI Pievisla of k tonnoc.
(a) Th Director shall provide to the

Governor and legislature of any State in
Which A geoloic repository operations
area Is or may be located, and to the
governing body of any affected Indian
tribe, timely and complete information
regarding determinations or plans made
by the Commission with respect to the
site characterization, siting.
development, design. licensing.
Construction. operation. regulation.
permanent cdosure. or decontamtnation
and dismandemenmi of surface
facilities, of such geologic respository
operations area.

Ib) For purposes of this section. a
geologic repository operations area shall
be considered to be one which may be
located' in a State if the location thereof
in such State has been described in a
site characterization plan submitted to
the Cohnmission under this part.

(c1 Notwithstanding paragraph (a). the
Director is not required to distribute any
document to any entity if. with respect
to such document. that entity or its
counsel is included on a service list
prepared pursuant to Part 2 of this
chapter.

(d) Copies of all communications by
the Director under this section shall be
placed in the Public Document Room.
and copies thereof shall be furnished to
DOE

I 60.62 St review.
(a) Whenever an ares has been

approved by the President for site
characterization, and upon request of a
State or an affected Indian tribe, the
Director shall make NRC staff available
to consult with representatives of sucn
States and tribes.

lb! Requests for consultation sha!l be
made in writing to the Director

(cl Consultation under this section
mav include.

61] Keeping the parties informed of the
Director views on the progress of site
charactenzatIon.

(2) Review of applicable NRC
reiuIations. licensing procedures.
scheduls. and opportunities for state
participation In the Commission's
regulatory activities

13) Cooper tion in development of
proposals for Slate participation in
license reviews.

is3 rwctlpaon llc a.
(a) State and local governments and

affected Indian tribes may participate in
license reviews as provided in Subpart
G of Part 2 of this chapter.

Ibl In addition. whenever an area has
been approved by the President for site
characterization, a State or an affected
Indian tribe may submit to the Director
a proposal to facilitate its participation
in the review of a site characterization
plan and/or license application. The
proposal may be submitted at any time
and shall contain a description and
schedule of how the State or affected
Indian tribe wishes to participate In the
review, of what services or activities the
State or affected Indian tribe wishes
NCR to carry out. and how the services
or activities proposed to be carried out
by NCR would contribute to such
participation. The proposal may include
educational or information services
(seminars, public meetings) or other
actions on the pan of NCR. such as
establishing additional public document
rooms or employment or exchange of
State personnel under the
Intergovernmental Personnel Act.

(c) The Director shall arrange for a
meeting between the representatives of
the State or affected Indian tribe and the
NCR staff to discuss any proposal
submitted under paragraph (b) of this
secton. with a view of identifying any
modifications that may contribute to the
effective participation by such State or
tribe.

(dl Subject to the availability of funds.
the Director shall approve all or part of
a proposaL as it may be modified
through the meeting described above, if
it is determined that:

(1I The proposed activities are
suitable in light of the type and
magnitude of impacts which the State or
affected Indian trrbe may beari

I I The proposed activities Mii will
enhance communications between NRC
and the State or affected Indian tribe fit)
will make a productive and timely
contribution to the review and (int) are
authorized by law.

(e1 The Director will advise the State
or affected Indian tribe whether its
proposal has been accepted or denied.
and if all or any part of proposal is
denied. the Director shall state the
reison for the dental.

(I Proposals submitted under this
section. and responses thereto. shall be
made available at the Public Docuntent
Room.

a"N Notice to State.
If the Governor and legislature of a

State have jointly designated on their
behalf a sngle person or entity tor
receive notice and information fMAn the
Commission under thi part. the'!
Commission will provide such ndtice
and information to te jointly
desit td person or entity instead of
the Goernor and legslature separately.

Any person who cts under this
subpat a a epresentative for a State
(or lor thc Governor or legislature
thereo or for an aected Indian tribe
shall Incude In equest or other
submission. or at h rqust of the
Commission. ltatemnt of the basis of
his authority to act in such
representative capacity.

Dated at Washington. D.C. this 10th dal of
lanuary. ie

For the Nudekar Rgulary Cqmmission.
Som 1. OCD6

Seaettsra ef te Commiwioa.
(FR Doc. 65-1402 Filed 01-164l5 1:14 *ml
1.1.1101 eOM MMShe
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Excerpts from SECY-85-40,
1/31/85

* STAFF PROPOSAL FOR NRC
HI GH-LEVEt STE CTIOMNS UDER

THE NULEAR WASTE POLICY _C

Section Action

I) 112(b)(1)(E)

2) 121(b)(2)

3) 113(b)(1)

Review and co me nt on DOE
draft Environuental
Assessments of potential
repository sites

Revise Part 60 to conform
to EPA high-level waste
standards

Review and co ement on DOE
site characterization
plans, waste form and
packaging, and conceptual
repository design 3/

b

.,

4) Review and Coment on
SCP updates

3/ Required content of Site Characterization Plans Is currently being revised In proposed procedural amendments
to 10 CFR Part 60, approved by the Commission December 27. 1984 (SECY-84-263). Reg. Guide 4.17 will be revised
accordingly to provide guidance on SCP contents.
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5) 113(c)(2)(A)

6) 114(a)(1)(°)

7) 1l4(a)(1)(E)

B) 115(g)

9) 114(c)

Concur In the use of

radioactive material In

site characterization

Review and cement on draft

EIS on repository site

recomendation 6/

Preliminary coements on
sufficiency of site
characterization analysis

and waste form proposal
for inclusion In license
application 6/

Cement to Congress on any

notice of disapproval by

State or Tribe

Annual Status report to

Congress on application

II

b6 The staff Intends to Include the 
preliminary sufficiency coments 

In its eoments on the draft EIS.
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10) 114(d) Decision on authorizing
repository construction

Crant licens, to receive
and possess waste

Amendments to license:
repository closure, license
termination

13) 114(e)

14) 134

15) 135(a)(4)

Review and coement on
Draft Project Decision
Schedule

Hybrid hearing procedures
for expansion of onsite
storage capacity or
transshipment

License any modular storage
equipment or at-reactor
storage for the federal
interim storage program
(limited to 1900 metric
tons total)

.,

16) 135(a)(1)(A) Reach safety finding on any
proposal to use existing
federal facilities for
federal Interim storage
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17) 135(b)

18) 137(a)

19) 141(b)

20) 141(d)

21) 217(f)(1)

22) 217(f)(3)
(A) and (6)

Determinations on adequacy

of available spent fuel

storage capacity

Certify compliance of spent

fuel casks for transportation

to federal Interim storage

facility

Consultation with DOE

and comment on

MRS proposal

License MRS, If authorized

by Congress (proposed

amendments to 10 CFR Part

72 to be submitted to

Commission by February

1985)

MOu with DOE on Test

and Evaluation Facility

TEF Reports

Ig
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23) 217(h)

a 24) 218(a)

If TEF Is not collocated,
concur in decontamination
and dec:mIssioning of
facility within 5 years of
Initial operation

Comission may. by rule.
approve dry storage
technologies without, to
maximu extent practicable,
th need for additional site
specific approvals
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SEQUENCE AItM ESTIPATED SCHEODUES FOR WGRALEVEL WASTE ACTIONS

UNDER WA (ACTIONS IDENTIFIED BY ENCLOSURE I MILESTONE NDIERS)

7 INS 7 HoS 19B7 _7 . HE 7 109 1 1990 -7

Site
Screening

License
ApplicationCharacterization of 3'sites.

FIRST REPOSITORY

SECOND REPOSITORY

STORAGE AND
TRANSPORTATION

1 2 35 64 6,7 8

Site Screening

2

14 19 24 la

NOTES:

1. Review and cament on Draft Project Decision Schedule (milestone 13) Is

scheduled for Nfay-July 1985.
2. Milestones 12. 21, 22, and 23 are unscheduled.
3. Amenments to 10 CFR Part 60 technical criteria and procedural requirements

are also schftled for 1985 through 1988.
4. Second repository and monitored retrievable storage facility Mv mot yet been

KEY:

,-OE ACTION
&-EPA ACTION

NRC ACTIONS:
OnSTAFF ACTION (INFORM COWNISSIOW)

A=IWCATIVC r(MFUT
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/ 91_/ 1§ 93 94/ 19 M 1 19 M / I -=

Construction
4-----------_-_--------------------- "

License Review-_ _ _ ---- ---- ----- ----- ___t__----

FIRST REPOSITORY
9 9 In 11

0 0

License
appl ication

Construction

LMcmase ReviewCharacterization of Sites

SECOND REPOSITORY

STORAGE AND
TRFNSPORTATION

3.5 4 6-- a to
e ----------------

15 (i). 16 (9). 17 (0). 20 ( (unsceduled events)

- __________ ________ n_*__ _______________


