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: SUMMARY The Nuclear Regulatory Commlssion (NFlC) is amendmg the lrcenslng,
- _,lnspectlon and annual l‘ees charged to lts appllcants and lrcensees The amendments are
E necessary to implement the Omn’bus Budget Reconc:llatron Act of 1990 (OBRA-QO), as
- ;'amended whrch requnres that the NRC recover approxnmately 94 percent of lts budget authonty
R -in flscal year (FY) 2003 less the amounts appropnated from the Nuclear Waste Fund (NWF)
. “The amount to be recovered for FY 2003 is approxlmately $526 3 millron

S S

' EFFECTIVE DATE ;V(Insert date 60 days'_atter publlcatlon).vf; e :

: ADDRESSES The oomments recelved and the agency work papers that support these f’ nal

; changes to 10 CFR Parts 170 and 171 are avallable electronlcally at the NRC’s Publrc Electromc ‘



Readrng Room on the Intemet at ngjlwww nrc gov/readmg-rm/adams htm From thrs site, the, _’ :
public can gam entry mto the NRC's Agencyw:de Documents Access and Management System |

(ADAMS) whrch provrdes text and image frles of NRC’s publrc documents For more

lnformatlon. contact the NRC Publlc Document Room (PDR) Reference staff at 1-800-397-4209 | - -

or 301-41 5-4737 or by emarl to pdr@ nrc govI lf you do not have access to ADAMS or |f there . N

- '7 o are problems in accesslng the documents located in ADAMS contact the PDR

iy

Comments recerved may also be viewed vra the NRC's interactlve rulemakrng websrte e

(htth/ruleforum Ilnl gov) Thls slte provides the abrltty to upload comments as i les (any format) o .

lf your web browser supports that functron For lnformatron about the lnteractrve rulemaklng stte, L -

contact Ms Carol Gallagher. 301415-5905 e-mail CAG@nrc gov

_ For a penod of 90 days after the effectlve date of thls f' nal rule. the work papers may also: | _
be examlned at the NRC Publnc Document Room Room 0-1 F22 One Whlte Flint North 1 1555 -
Rockvnlle Pike, Rockvrlle. MD 20852-2738 ' | BRI

FOR FURTHER INFORMATION CONTACT Ann Norrls telephone 301 -415-7807 or Tammy
Croote. telephone 301 -41 5-6041 Off' ce of the Chlef F‘nancral Offrcer. u. S Nuclear Regulatory |
Commrssron, Washrngton, DC 20555-0001.' ST
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| “For FYs 1991 through 2000 OBRA-QO as amended required that the NRC recover -
Ok lapproximately 100 percent of its budget authonty, less the amount appropnated from the u.s.
o Department of Energy (DOE) admrnlstered NWF by assesslng fees To address falmess and
e - : equity concerns ralsed by the NRC related to charging NRC l:cense holders for agency
budgeted costs that do not provrde a dlrect benel” t to the licensee the FY 2001 Energy and ‘
Water Development Appropriations Act amended OBRA-90 to decrease the NFiC's fee recovery .

e anount by 2 percent per year beglnnlng in FY 2001 until the fee recovery amount is 90 percent

in FY 2005 As a result the NHC Is required to recover approximately 94 percent of |ts FY 2003 , "

budget authonty, less the amounts approprrated from the NWF through fees ln the Energy and o
L Water Development Approprlatron Act, 2003 contamed |n the Consolidated Appropnaﬂons ' S
W Res°'”“°"- 2003 (Pub. L. 108-7). Congress appropnated $584 6 mlllion to the NRC for FY 2003 |

Thrs sum lnC|UdeS $24 7 m’llion approprlated from the NWF The total amount NRC is requrred ' B

to recover ln fees for FY 2003 rs approximately $526 3 mlllion




The NRC assesses two types of fees to meet the reqdrrements of OBRA-QO as o

amended Frst Iicense and lnspection fees estabilshed in 10 CFR Part 170 under the authonty |

of the independent Off‘ ces Approprlatxon Act of 1952 (IOAA). 31 U S C 9701 recover the

NRC's costs of provrdmg speclal beneﬁts to fdentrfrable appircants and Ircensees Examples of R

the servrces provrded by the NRC for which these fees are assessed are the revnew of S
applications for new Iicenses, and for certain types of existmg t'censes, the revnew of renewal
apphcatrons the review of amendment requests and inspections Second annuai fees

estabisshed in 10 CFR Part 171 under the authonty of OBRA-QO recover genenc and other

regulatory costs not othenmse recovered through 10 CFR Part 170 fees

- | The NRC pubhshed the FY 2003 proposed fee rufe on Apnl 3 2003 (68 FR 16374) to
sohcit pubhc comment on its proposed revrsrons to 10 CFR Parts 170 and 171 The NHC
recelved 26 comments dated on or before the ciose of the comment penod (May 5 2003) and
several addltnonat comments thereafter. for a total of 32 comments that were consrdered in this
fee rulemakmg The comments have been grouped by issues, and are addressed in a collectrve
response | S |
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A}"'Leg"‘al Issues. D

| »":iA"'_‘_;.'ftnformation Provided by'NFfC in Suggort of Prog' osed'Fiulve.f'f' e




Camment Several commenters urged the NFtC to provrde licensees and the publrc wrth a

'more detarled explanatron of the actmtles and assocuated costs that form the basrs for NRC'
- ~fees Some commenters stated that the NFtC should provide specrf‘ c accounttng of the major -
. ,elements that compnse the annual fee, tncludxng detalled informatlon on the outstandlng major__i :
| -'A'oontracts. thelr purpose. and thetr costs Other commenters indrcated that thrs rnformatron

should also be avallable for part 170 fees cla:ming it is dxff cult to understand exactly what fs

included m the hourly rate One of these commenters also stated that more detanled mformatlon ,

o on the total costs assocrated wrth each component cf reactor regulation and all other generfc

L costs would allow stakeholders to provrde more effectrve feedback on the efficlency of NFtC’

3 regulatory actlvmes and would propel the Commlssron to exercise tts authonty to promote -

o increased flscal responsiblllty

Several commenters ralsed ooncerns that the NRC could not specrflcally ldentrfy where -

'?resources are being apphed as the agency identlf’ ed approxlmately 76 percent of the NRC’ g
i budget for recovery under part 171 and only 24 percent under the dlscrete fee provisrons of part o

| : 7170 These commenters stated thls meant that the NRC could only identlfy 24 percent of its

B :} expendltures as dnrectly supportrng the llcensees and that netther NRC nor mdustry

management can determlne whether appllcable rescurces are belng applred to appropnate L
E "_pnontnes in such a case These commenters further stated that the aggregatton of a substantral S

L ff'portron of non-dlscrete expendltures to be recovered through part 171 fees makes it wrtually

mpossnble for licensees to understand and comment on the approprtateness of these

o expendntures and that the NRC should revrse parts 170 and 171 to di scretely allocate genenc SR S

E ‘f’fprogram costs to indrvrdual dockets ln order to lmprove the vrsblrty of management oversight

o f and assocrated accountablhty of these programs




. Response Consrstent with the requrrements of OBRA-90 as amended the purpose of (hls::‘ .
rulemaking is to establish fees necessary to recover 94 percent of the NFtC's FY 2003 budget

authonty. less the amounts appropnated from the NWF from the vanous classes of ilcensees

The efflcrenctes of NFiC’s regulatory acttvrtles and the manner ln which NRC carnes out |ts flscal ,- - . |

responsrbilmes are outside the scope of thts rulemakmg The proposed rule descnbed the types -
of actlvrtres mcluded in the proposed fees and explained how the fees were calculated to recover a

the budgeted costs for those actlvitles Therefore. the NRC belreves that ample information was

,—-vm“v

available on whrch to base constructlve comments on the proposed revisrons to parts 170 and

o 171 and that lts fee schedule development is transparent process. ]

ln addttron to the information provrded |n the proposed rule, the supportlng work papers
| * were avallable for publlc examination in the NRC’s Agencyw1de Documents Access and
Management System (ADAMS) and dunng the aooday comment penod in the NRC Publtc
Document Room at One White Flrnt North 11555 Flockvrlle Ptke, Flockvrlle MD The work
papers show the total budgeted full trme equrvalent (FI'E) and contract costs at the planned
accompllshment level for each agency actuvrty The work papers also tnclude extensrve v

- mformatlon detallrng the allocatnon of the budgeted costs for each planned accompllshment

. wrthrn each program of each strateglc arena to the vanous classes of llcenses, as well as

o mformatton on categorres of costs lncluded in the hourly rate. S

The NRC has also made available ln the Publlc Document Room NUHEG 1100 Volume 18 :

“Budget Estimates and Performance Plan Fscal Year 2003" (February 2002). which discusses o

, '_ : the NRC's budget for FY 2003 lncludmg the activrties to be performed in each strategic arena

This document is also available on the NRC publtc web srte at

http.l/www nre. gov/reading~rm html The extensive informatlon avallable to the publrc meets all j -




legal requirements and the NFlC belleves |t has provrded the publlc wrth suﬁlclent mformatron on
whrch to base thelr comments on the proposed fee rule Addltronally, the contacts Ilsted |n the o

proposed fee rule were avallable dunng the publrc comment penod to answer any questrons that E |

commenters had on the development of the proposed fees Noi mqumes were recerved about

the fee development process

s L Wrth regard to the comments that expressed concem that too much of the NRC's budget
V . T v L1 e / 2 aae Q V
7 was desrgnated for recovery under part 171 the NFtC notes that it dees—reeeve%-asmueh—ef-ré ol anes ,

~\’€\t‘ ﬁowﬂcu T L CCL‘."—”[
get—as—pessrble under part 170 consistent wrth exrsting Federal Iaw and pollcy =l=l'=re-l\lF?fG

makes—eveat—attempt-to-recover-eests-uader-pam-?q For example. in FY 1998 the agency
began chargrng part 170 fees for resrdent lnspectors and ln FY 1999 the agency started

charging part 170 fees for prolect manager actrvltres assocrated with overslght of the assugned

lrcense or plant The NRC assesses part 170 tees under the IOAA and consrstent wrth OMB
Circular A-25, to recover the costs mcurred from each identrf’ able reclprent for specnal beneflts
denved from Federal actlvlties beyond those recelved by the general publlc Generic costs that
A‘ g A ;w do not provrde specral beneflts to ldentmable reciprents can not be recovered under part 170
e 024N The NRC clearly sets forth the components of these generic costs in its workpapers and how

. A\ d.. . .
{j"’ et those costs are recovered through annual fees

_-sw*"“\

\."": @\tf 1 lncrease in .Hourly Rates LA T s e e
MRS \}p‘ DL LT BT SRR '. T
e

N Lol
R Y
é, (ﬁ Comment Several commenters ralsed concerns wrth the proposed mcrease to $158 for the

hourly rate for the matenals program One commenter stated that there seems to be no reason S




. that the hourly rate for the matenals program is hrgher than the hourly rate for reactors Thrs R
commenter also thought that the rates are out of lme with rates pald by industry for safety

professronals and managers

Response The NRC's hourly rates are based on budgeted costs and must be established

at the revrsed levels each ‘yearto meet the fee recovery requirements The hourly rates include .
f o not only average salanes and benefrts for professronal employees. but also a prorated share of -
overhead costs such as supervisory, secretanal and information technology support as well as
general and administratrve costs. such as rent utrlrtres, supplies. and payroll and human |
| resources staffs These hourly rates are not developed in relatton to one another but are based ' .,

on budgeted costs for the reactors program and the matenals program Slnce the budgeted = |

| , costs are drfferent for each program. dlfferent rates resuit These rates do not necessarlly track ’

with pnvate sector rates, nor should they be used as a benchmark for tndustry standards

- Instead these rates reflect the budgeted costs of the reactors and materrals programs

A major reason for the four percent increase in the hourly rate for the matenals program is - ‘
the salary and benefrts increase resultrng pnmanly from the Government—mde pay raise. Whrle _ .
salary and benef‘ ts also rncrease srmrlarly for the reactor program the rncrease is offset by a
reductlon in the average overhead cost per direct FT E for the reactor program The hourly

e

‘ rates. coupled wrth the dlrect contract costs. recover through part 170 fees the iull cost to the .

NRC of provrdmg specral servrces to specri‘ cally ldentriiable benef‘ clarres as provided by the

IOAA The revised hourly rates plus d:rect contract costs recover through part 171 annual fees. SR

the required amount of NRC’s budgeted costs for actrvrties not recovered through part 170 fees TRE o

S ‘. ‘as mandated by OBRA-SO as amended The NRC is estabhshmg in thts fi nai rule the revrsed o

hourly rates necessary to accompllsh the fee recovery requirements. Fcr part 170 actrvmes, the e |

FEE R




_ rates wrll be assessed for professronal staff trme expended on or after the effective date of thls '

- t”nal rule

2. Project Manager Billing lssues - .

Comment Several commenters expressed concem wnh the increase in charges for Project -
e Manager (PM) trme to uranlum reoovery lrcensees and other matenals lrcensees Some of these ;
commenters would lrke clarif‘ catron of the status of the NRC’s Office of Nuclear Materials Safety "

and Safeguards (NMSS) polrcy change that was implemented in July 2001 whrch states that a

k A‘ PM’s costs are not bllled to the lrcensee as part 170 fees if that PM spends 75 percent or Iess of - B

hls/her time in any two-week penod on duties to support that llcensee Other commenters sard

that after an lnltlal drop in part 170 charges for PM duties to uramum recovery Ilcensees these

- -_ . charges had increased recently even though duties related to the srtes had not changed and

- stated that PM trme should not be charged to part 170 fees, whenever possrble Some '

commenters thought the Commissron should reduce the impact of the hourly rate increase on .

- uranium recovery Ircensees by doing everythmg possrble to reduce the amount of time spent by 7

N staff worklng on licensmg lssues related to uranlum recovery lrcenses They suggested that this -
could be accomplrshed through the streamimmg of the regulatory process, lncludmg delegatlng ,
regulatlon of in -srtu leach wellfields to the States through Memoranda of Understandmg and

more relrance on Safety and Envrronmental Revrew Panels and periormance based lrcenslng

'f Hesponse NMSS modifred rts policy for pro]ect management fee bllllng effective July 29

2001 The modifred pollcy states that an NRC employee must spend more than 75 percent of




need more mformatlon on the costs b'lled

his!her trme in any two-week penod performrng duties to support a facilrty’s license or certrfrcate
revrew to be consrdered a PM for full-cost fee brllrng purposes (Full-cost fee brlling causes a

) prorated portion of a PM’s indlrecf time to be charged to the licensee The modifred NMSS

policy reduced the number of PMs whose Indlrect time is bllled to the llcensee ) The NRC has i

“ : not changed that polrcy. nor how it ls berng lmplemented The FY 2003 proposed fee rule drd

not propose to change the NMSS PM fee billrng polrcy, so there was no need for the proposed
rule to address rts |mplementat|on status If trcensees have speclfrc questions about partrcular

invorces they may request more detarls from the NRC and the staff wrll provrde addrtlonal

v mformatron This has always been an optron available to llcensees and appllcants who feel they -

» The NRC only charges fees to uranium recovery (or any other) Ilcensees based on its
budgeted costs Ftegardmg the comments suggestmg that staff ttme devoted to regulating
uramum recovery facrlrttes should be reduced the NRC notes that the manner in which NRC |
carnes out Its regulatory responstbrlrtres is not addressed in thls final rule. srnce this |ssue is

outsrde the scOpe of this rulemakmg Nonetheless. the Commrssron stnves to ensure that all of

‘ its efforts are needed to carry out |ts health safety, common defense and secunty

) responsrbllrties and frequently modlfles its regulatory reglme to reduce unnecessary burden on

the regulated commumty Concems about specrfrc Iicensee revrew efforts conducted by the staff -

: should be directed to the appropnate p,—ogram Office Lo
o }-3"jFée‘,“;’Vai-r‘féi$ for ASA".ecial'Pr_o‘ ects . S

Comment One commenter raised a number of concerns wrth NRC's fee warver policy Thrs .f L

- commenter stated that this pollcy is flawed unworkable. and counterproductrve to regulatory




8 efflciency and effectrveness ln partrcular, thls commenter stated that NRC's fee warver policy is

e not consrstent wrth the def’mtlons of part 170 and part 171 fees as described in the FY 2003

- ’proposed fee rule The commenter stated that the Off' ice of the Chief F'nancral Off'cer (OCFO)
' had been charglng part 170 fees for documents that d|d not fall under the description in the FY
2003 proposed fee rule of documents for which part 170 fees should be assessed This |

- commenter challenged as flawed various reasons that OCFO had prevrously grven to deny fee SR

B waivers in the past The commenter advocated cooperatlve efforts between NFiC and industry,

and expressed concern that OCFO posltlons blocked this cooperatlon. The commenter
o , suggested changing NRC’s fee wanver policy to elrmlnate drsincentrves for industry to be ) ) §

;'.- proactive in addressing genenc regulatory issues

Response The NRC dld not propose to revrse its pollcy for those services which part 170
. j,fees are assessed nor the exlstlng fee waiver pollcy in this rulemaking The proposed rule s ,
o -descnptlon of purposes for which part 170 fees would apply is intended to be |llustrative, not

si;{exhaustive The NRC clanfied rts fee waiver poilcy ln the FY 2002 f‘ nal fee rule (67 FR 42612

o June 24 2002), and responded extensively to comments simrlar to the one summanzed above in |

. "'the Response to Comments sectlon of that f' nal rule The Commlssmn s posmon with respect to

- __ fts exrsting fee warver policy has not changed ln brref the NRC has consrstently applled |ts -

7’ :} : z'r pohcy of warvrng the part 170 fees for a special project submntted to the NRC for the purpose of

- supportlng "NRC’s genenc regulatory improvements and assessing part 170 fees for the rewew |

o : : of a specnal prolect that is submitted for other purposes, includlng those that support lndustry’

LT i generic improvements The NRC finds no ]ustlflcatlon for granting a part 170 fee waiver, as the : ‘. 2

4 r-"comment suggests. whenever a nuclear industry organizatlon submits a proposal for genenc

o et regulatory improvement Fee walvers wril be granted only rf the NRC determines the submrssron R

N :f\ : .'w1ll be used for NFlC's generic regulatory lmprovements and the imtiative was submitted




specif‘ cally for that purpose Thus, fee wa:vers are only appropnate where the NRC’s rewew of |
- 'the mdustry mrtratrve is part of the process of developlng the NFiC's genenc regulatory program, -
and the reVIew actrvmes are srmilar to other NRC genenc regulatory actlvrtles whose costs are
f*frecovered through part 171 annual fees L |
o : The NRC does not believe |ts fee waiver pollcy discourages cooperatlve efforts between thei"
| _;agency and industry. and that its assessment of part 170 fees for a special prolect is fully
. __: consrstent with the NRC’s pol‘cles on mdustry initiatlves Under the exrstmg fee walver cntena
- NFtC wnll waive the revrew fees for a special pro;ect submitted for the purpose of supporting the
e agency‘s regulatory improvements as. Iong as the NRC staff agrees W|th the appllcant at the tlmev* N
) fv?’of submission that lt wrll be used by the NRC in developing or improvmg its regulatory '
5 o 'framework The NRC encourages any speclal pro;ect applicant who believes that its proposal

. wrll help improve NRC‘s regulatory process to discuss its proposal wuth the cognizant NHC

. - program office staff pnor to requestmg a fee waiver from the Chief F'nancnal Offlcer
G “c. Specific Part171 Issues. - .

. 1. Annual ifees_vs‘.'Hourlyl'-'.ees':

Comment One commenter stated that it prefers annuaf fees to hourly fees. since it is easier o

e plan and allocate resources related to annual fees. while houriy fees are more unpredictable _""- o _V o

a_'-and more dlfflcult to incorporate into a llcensee 'S f nancial plan Some commenters complalned s

",-"‘-‘:W;fhowever, that a dlsproportionate amount of the budget ts recovered through annuals fees



’ Response While the NRC appreclates the concerns raised by thrs commenter the agency

e

170 fees under the IOAA Wthh aliows Federal agencaes to assess fees to recover costs
incurred in providing specual benefits to identlfiable recipients In addltion, the Conference

Report accompanying OBRA-QO specif' cally states that the Conference Commlttee vee expects

pays the full cost to the NRC of all identiflable regulatory services such licensee or applicant

';f‘-..

receives (136 Cong Rec H12692-3 daily ed October 26 1990) The NRC has received

in which OMB states it ls Federal policy that a user charge wnli be assessed agalnst each |

identlfiable recrpient for specnal benefrts derived from Federal activities beyond those recelved by -

the general public The NFlC abides by this direction in charging part 170 fees to recover the

costs of provndlng special benefits to ldentifiable recipients Further. the NRC notes that as

i “notes that its collectlon of part 170 fees is consrstent w:th Federal Iaw “The NRC assesses part o

o the NFtC to contlnue to assess fees under the [lOAA] to the end that each licensee or applicant B

B addntional direction on this issue in the Off' ce of Management and Budget (OMB) Clrcular A-25 =

3 requnred by OBRA—QO the part 171 annual fee recovery amounts are offset by the estlmated part a

: '; : 170 fee collectrons As explained above. the NFiC as not at liberty to allocate fees -

mdlscnmlnately between parts 170 and 171 as statute controls fee allocatlon This applies both

to comments that more of the budget should be shifted from part 170 fees to part 171 as to the o

posmon advocating the reverse B

B

o 2. :Avnnual Fees fo"r: Materials Use'rs,' lncluding Small Entities - S

Comment. Two nuclear densrty gauge users commented that their fees are too high and

: create a srgnificant f' nancial burden on small business owners One of these users indicated

only a small fractlon of the company’s revenues was generated from NFtC licensed actrvities, but | .

that these activrties are essentlal to support pro;ects it designs and monitors Wllh respect to |

RN R




the NFtC's upper fee level for small entities, this commenter stated that the broad revenue range .

encompassmg $350 000 to $5 000 000 in gross annual receipts tends to favor Iarger fi rms while |
burdemng smaller businesses Thus, they urge the NRC to consrder adding more tiers for small :_

% . busmesses to reduce the Iicense fee burden on smaller entities The other commenter stated

that Iicense fees make it difficult for small proiects to recover expenses, and requested smaller

T would re-examine the small entity fee every two years, ln the same years in whlch it conducts

Response The NFlC stated In the FY 2001 fee rule (66 FR 32452 June 14 2001). that |t |

: the biennial revuew of fees as requrred by the Chief Fi nancial Officer (CFO) Act of 1990 (Pub L : v' |

101-578 November 15 1990 104 Stat 2838) Accordingly. as discussed in the FY 2003

proposed fee rule, this year the NFtC re-examined the small entity fees, and determmed that no -

i '; change to the small entity fee is warranted for FY 2003 The Nl-'tC last rewsed its small entity

‘ fees ln FY 2000 (65 FR 36936 June 12 2000). when it increased the small entlty annual fee

and the lower tler small entity fee by 25 percent For FY 2003 the NRC has determined that the

i current small entity fees of $500 and $2 300 contlnue to meet the objective of provuding relief to
O many small entities while recovering from them some of the NRC costs associated wrth

regulatory actrvittes that benef' t them. o

The NFtC has addressed oomments regard‘ ng the impact of fees on industry in previous fee | _ .

rulemakings The NFlC has stated smce FY 1991 when the 100 percent fee recovery

requrrement was first implemented that it recognizes the assessment of fees to recover the SR

aqency's costs may result in a substantial f nancial hardship for some ilcensees However, SRS

o consnstent wnth the OBRA-QO requlrement that annual fees must have to the maximum extent

praoticable, a reasonable relationshlp to the cost of provndlng regulatory services. the NRC’




annual fees for each class of lrcense reflect the NRC’s budgeted cost of |ts regulatory servrces tc . ) L

the class The NRC determrnes the budgeted costs to be allocated to each class of llcensee - -

through a comprehensrve review of every planned aocomplrshment m each of the agency's .

- ma]or program areas Furthermore. a reductron In the fees assessed to one class of lrcensees TR

o would requlre a correspondrng increase in the fees assessed to other classes Accordmgly, the -
NFlC has not based its annual fees on lrcensees economrc status market condrtrons, or the
inabilrty of llcensees tc pass through the costs to rts customers Instead the NRC has only

.\'.«__...

consrdered the rmpacts that it ls requrred to address by law. ;

Based on the provrsrons of the Regulatory Flexrbrlrty Act (RFA), the NRC provrdes reduced

annual fees tor Ilcensees who qualrfy as small entltles under the NRC's srze standards The

matenals users class has the most lrcensees who qualrfy for these reduced fees of any class

As such the materrals users class recerves the largest amount of annual fee reductrons of any S

class About 24 percent of these lrcensees (approxrmately 1 200 lrcensees) have requested
- “small entrty certrfrcatron In the past The FY 2003 total estlmated fee amount that will not be B
| collected from lrcensees who pay reduced annUal fees based on therr small entrty status ls
' approx1mately $4 5 mrllron. which must be collected from other NRC llcensees ln the form of a
N surcharge Further reductrons in fees for matenals users would create an addatronal fee burden -

‘on other Ircensees, thus rarslng fafrness and equrty concems

As stated in 'lO CFR 2 810 the NFtC uses the Small Busrness Admrmstratlon s (SBA)

defrnrtron of recerpts Based on the SBA def' mtron, revenue frcm all sources, not solely recerpts TR

from NBC Ircensed actrvrtres. is consrdered ln determrmng whether a lrcensee qualrf‘ es as a

small entrty under the NRC (3 revenue-based slze standards




The NRC beheves that the two tzers of reduced annuai fees currentiy in piace provide .

e substantiai fee rehef for smaii entmes. inciudrng those wrth reiatrvely iow annuai gross revenues ot

B As noted prevnousiy. reductrons in fees for smali entrtnes must be paid by other NRC ||censees in ' | ;
B : '», : order to compiy wrth the OBFiA—QO requrrement to recover most of the agency's budget authonty o
| through fees. Whrie estabirshrng addmonai trers wouid provide further fee reiief to some smali
entrtres it wouid result in an increase of the smail entrty subsrdy paid by other ilcensees. The
NRC must maintain a reasonable baiance between the provrsrons of OBRA-QO end the RFA
T redurrement that an agency must examme ways to minrmrze sigmf‘ cant impacts that its ruies
may have on a substantial number of smaii entrtres Therefore, the NRC does not pian to modrfy

its small entrty fee structure, nor. provrde any further reduction in annuai fees beyond that aiready

estabiished for smali entrtres The NFiC wrii re-examine the smali entrty fees agam in FY 2005 |
© 3 Annual Fees‘forUranium Re covery i.icensees"f: e e o

| Comment The NRC recerved severai comments regardrng annuai fees ior uramum f,A’ )
e | recovery Iicensees These comments supported the reduction in annuai fees for these facrirtres‘ -
. that resuited frorn the decrsion to rebaseirne FY 2003 annuai fees. One commenter also
supported the contrnued impiementation of Iast year’s determmatlon that the DOE must be K‘, ‘
assessed one-haif of aii NFiC budgeted costs attributed to genenc/other actrvmes for the | ': o
uranrum recovery program However, desprte the proposed reductrons, these commenters
stated that there contrnues to be the Iack of a reasonabie relahonship between the cost to

uramum recovery ircensees of NFtC's reguiatory program and the benefrt denved from such

servrces These commenters beireve there is excess:ve reguiatory oversight by the NHC of the ;vf', L B

uranium recovery industry, especraiiy in iight of the NHC’s performance-based ilcensmg -

approach which they contend shouid resuit in a reduced reguiatory effort The commenters

o jf(1“5'f‘ e




assert that the NFtC should consnder a more balanced approach to uranrum recovery regulatlon

resultmg in less regulatory oversight and lower costs

Addltlonally. the commenters stated that the NRC has falled to adequately address the issue -
B of decreasmg numbers of uramum recovery Ircensees Speclflcally, as more states become ,
Agreement States and/or addltlonal srtes are decommlssroned the number of NRC regulated
‘ srtes contlnues to declrne, Ieavrng fewer llcensees to pay a larger share of the NRC's regulatory |
= Iﬁ'_ costs These commenters urged NRC to contlnue |ts efforts to seek cost efl‘ clencres through its

T annual revrews conducted as part of the budget process One commenter stated that uramum

recovery hcensees contlnue to be subject to unnecessary costs due to overlapping Federat or T

State agency junsdlctlon The commenter stated that ln non-Agreement States, the NRC should B S

. accept the groundwater quallty assessments conducted by the state or the Envrronmental
Protectlon Agency rather than performlng dupllcatlve envlronmental assessments Several
commenters suggested that the agency proceed expedrtnously with extenslon of the reactor :

N overslght process for these and other facrlrtres as a nsk-lnformed performance-based oversught -
process that recognlzes the lnherent safety of these operatrons should further reduce |

. unnecessary regulatory burdens ER R

Response The NRC has responded to srrmlar concerns rarsed by commenters in several -
prevrous fee rulemaklngs Frst ln response to the speclflc suggestlons about how the NRC '
should regulate these l‘ censees or operate more eff ctently. the NRC again notes that the

| purpose of thus rule ls to recover the requrred percentage of |ts FY 2003 budget authonty, and

rulemakmg

that the manner tn whlch the NRC cames out lts regulatory actrvntres is outsrde the scope of thls N



The NFiC must assess annual fees to NRC Ircensees to recover the budgeted costs‘not
recovered through part 170 fees and other recerpts The NRC recogmzes that this presents |
farrness and equrty |ssues as oosts must be recovered from lrcensees for actrvrtres that do not
drrectly beneflt them To address these farrness and equrty concems, as prevrously noted the
FY 2001 Energy and Water Development Appropnations Act amended OBRA-QO to decrease
the NRC's fee recovery amount by two percent per year beglnning in. FY 2001 untrl the fee
recovery amount is 90 percent in FY 2005 7 : f"‘; R

vr----‘ . .

S The Commission is@oatly]concerned about the issue of decreasing numbers of ircensees -

e and its implrcatrons Although a decreasmg licensee base ls only one of several possrble factors o

affectlng annual lees rt presents a clear dllemma for both the uranrum recovery group in its
efforts to malntam a vrable Industry, and the NFlC which must by statute recover its budgeted
| costs from the lrcensees rt regulates Potentral remedres to this problem involve establishing
arbltrary fee caps or thresholds for certarn classes of Ircensees, or combrning fee categones
However, alternatrves lnvolvmg caps or thresholds and combtnlng fee categones, also ralse
potentral legal and fairness and equlty concems As noted prevrously, grven the requrrements of
OBRA-QO as amended to collect most of NRG’s budget authonty through fees, farlure to fully
: recover costs from certaln classes of Ilcensees due to caps or thresholds would result in other |
- | classes of lrcensees beanng these costs Combinlng fee categones would also have the .
| potentlal to increase the annual fees for certann lrcensees in the new combmed category to cover )

part of the cost for the ltcensees whose fees were reduced by thrs actron At thrs trme the '

Commtssron is not prepared to adopt any of these approaches The NRC notes that the annuat .

fees for the Uranrum Recovery class decreased from FY 2001 to FY2002 and remained stable ‘ _‘ '

for FY 2003 due |n part to the concerted efforts by the program off‘ces to reduce budgeted costs L R

assocrated wnth thrs program. However, the NFtC recognrzes the concerns expressed and wrll ) =




contrnue lts efforts to seek cost eff' crencres and reduce regulatory burdens wrthout

compromrsrng its commltment to publlc health and safety

N 4.?_‘AnnUal Fe'es for'Power"Reactor Licensees B

| Comment One commenter stated that there is lnsuff‘ cient basrs to support the requrred
. eosts to the power reactor ircenseec for activrtres not drrectiy attnbutable or benef cral to thelr |
| operation Another commenter expressed concern about the 15 percent increase in the
7 a ‘ operatmg power reactor annual fee. despite the two percent drop in the agency's overall
¥ | : recovery rate as mandated by the FY 2001 Energy and Water Appropriatlons Act Both
3 commenters rarsed farmess and equrty concems regardrng utrlrtres paying for agency actrvitles o
that do not provrde a drrect benefrt to them. \ o | R
Slihthos e ﬂsc“(oh
Response The part 171 power reactor annual feesé established to recover the costs forv
| 'generlc actrvrtres related to power reactors such asﬂemakmgs and gurdance deveiopment as o
well as costs for other actrvitles for the class not recovered through part 170 fees (e. g., o |
ailegatrons most contested heanngs special projects for whrch fee walvers are granted orders
issued under 10 CFR 2 202 or responses to such orders) The annuai fees for each ciass also :
rnclude a share of the totaf surcharge costs The surcharge is estabhshed to recover the oosts :

for NRC actrvrtres that are not attnbutable to an existing NRC Ircensee or class of ||censees, o

such as actrvrties that are exempt from part 170 fees by law or Commissron pohcy The

- surcharge is requrred in order for NRC to meet rts statutory fee recovery I'equtrements To LT

address farrness and equrty concems related to charglng NRC lrcense hoiders for these o




expanses that do not cllrectly beneflt them, the FY 2001 Energy and Water Development
Appropnatrons Act amended OBRA-SO to decrease the NFtC's fee recovery amount by two

percent per year begrnnmg in FY 2001 untrl the fee recovery amount is 90 percent in FY 2005 “ht;
éemm—z— oy M %awh, ﬁl 2cm_) ,h a,/zfA;,J ;lav—/ | /',.f,/a g Wan-

’ "-r f I
The annual fes for the power reactor class rncludes a_portton-ef-the agency‘s homeland
reladied R fERed pra s
SR secunty costs or thls fi scal year which slgnrffcantfy contnbuted to the 15 percent lncrease in

BEN

' oo power reactor fees Addltlonally, the lncreased workload for the new reactor Ilcenslng actrvrties -

contnbuted tothe lncrease - B

The agency workpapers supportlng both the proposed and final fee rules show the budgeted ‘ -
T .costs for each actrvrty at the NFtC’s planned accompllshment level and the classes of Ifcenses to
» _Whlch these costs are allocated Furthermore, the workpapers show by class the total costs o

’ B allocated and the estlmated part 170 collectlons The annual fees are establfshed to recover | C '.
R the drfference between the NRC‘s total recoverable budgeted costs (Iess the Nuclear Waste

. - Fund) and the estlmated part 170 collectlons. in accordance wrth OBRA-SO as amended
5. Annual Fees for Fuel Facilities Licensses .

Comment Several commenters expressed concems wrth the annual fees for fuel facllrtles
_' 'licensees One commenter stated that these fees are unreasonably hlgh and not in accord wrth .
e NRC's Strateglc Plan F‘scal Year 2000 F‘ scal Year 2005 Other commenters dld not
K understand why there was a srgntflcant dlscrepancy between the mcrease ln annual fees for fuel

Co : ‘fabrlcators (43 percent) fn companson to power reactors (15 percent). when much of the annual




fee increase was attnbuted to the costs of security-related actrvitres and these activrtres are

slmilar for both types of facrhtres These commenters requested that NRC review this
dlscrepancy and consrder revrsrons to more equrtably allocate these costs Another commenter_' |
expressed concems about the annual fees for gaseous drffusion plants (GDPs), statmg that it
dld not belreve that the annual fee for a GDP should be equal to or more than the annual fee forf 'i
» a power reactor This commenter suggested that NRC reevaluate its methodology to establish -
- " o the FY 2003 fees wrth the objectrve of achieving a fee structure that is fair and equrtable when .
vrewed in |ts entirety Another commenter stated that low ennched uranium fuel facrlities _ '
constrtute a very small part of the nuclear fuel cycle and pose only minimal rrsk and that therr =
facnlrty operated in a very competitlve tntemational market and so the nagnitude of the fee
increase represents a senous economrc burden T he commenter asked that the proposed fees - :
for fuel facilrties be revrewed and that the amount of the mcrease be reduced to a more | 7 ‘
reasonable level (on the order of 10 percent) to be consrstent wrth other facrlrties and the general

increasmg costs of NRC operations

Response The part 171 annual fees for each class of Iicenses are established to recover o
' vr the costs for genenc actrvrties related to that class of lrcenses, including rulemakings and
guldance development as well as costs for other acttvmes for the class not recovered through

part 170 fees The NFiC belreves this methodology is consistent wrth all applrcable Iaws. B

regulations, and polrcies. Because the costs for one class of lrcenses may lncrease or decrease -

at different rates than the costs for other classes of Iicenses, fees for dlfferent classes wrll el

increase or decrease at drfferent rates accord‘ ngly The NRC has consrdered capprng fee




increases for classes of licenses. but has not chosen to do sO for potentral legal and falrness A “

f and equrty reasons. : -

The NFlC appreclates the concems rarsed about fee predrctabrirty and stabihty In order to e s

recover rts budgeted annual costs in complrance wrth the OBRA-QO as amended the NRC ‘
annually promulgates a rule establlshrng l'censee fees In lrght of concems about annual
T ﬂuctuatrons in these fees. the NRC announced in FY 1995 that annual fees would be adjusted '
o onIy by the percentage change (plus or mmus) |n NHC's total budget authority, adjusted for
changes in estrmated collectlons for 10 CFR Fart 170 fees. the number of i’censees paying
annual fees. and as otherwrse needed to assure the brlled amounts resulted in the requlred
collectlons The NHC indlcated that if there were a substantlal change ln the total NFlC budget
authonty or the magnltude of the budget allocated to a speclflc class of llcenses, the annual fee.
base would be recalculated by rebasei‘nrng Commlssron polrcy sets the maxrmum mterval
L between rebasellned fee schedules at three years Based on the change in the magnltude of : -
the budget to be recovered through fees, the Commrssion determined that it was appropnate to E
- 'v rebasellne |ts part 171 annual fees ln FY 2003 Rebasellnmg fees resulted in increased annual -

fees compared to FY 2002 for four classes of lrcenses (power reactors spent fuel

storagelreactor decommissioning. fuel facrlitres. and rare earth facilmes), and decreased annual’ . :. o

fees for two classes (non-power reactors and uranlum recovery) For the small matenals users
and transportatlon classes. some categones of lrcensees WI|| have increased annual fees and ‘

S others will have decreased annual fees




Regarding the comment that fees to fuel facilities represéﬁt an economic burden, since
FY 1991 the Commission has consistently taken the position that it will hot consider economic
factors when establishing'fees, except for reduced fees provided for small entities based on the
policies reflected in the Regulatory Flexibility Act. Graﬁtiné fee relief to the fuel facility licensees |
on the basis of economic considerations could set an untenable precedent for the NRC with the
potential to unravel the stability and viability of the entire fee system. Not only would other
- glasses of licenses be required to subsidize fuel facilities through increased fees, but other
categories of licensees may also request similar treatment based on analogous economic
considerations. Thus, it would be difficult to develop a rationale for waiving the fees for one
class of licenses while denying similar requests from other NRC licensees which may aiso be

experiencing economic downturns.

The annual fees for the fuel facility class reflect increased budgeted costs for activities that
are not subject to cost recovery under part 170, primarily homeland security activities related to
fuel facilities. Such activities include the issuance and follow-up of orders directing the fuel
facility licensees to take interim compensatory measures to increase security, and a series of

risk-informed vulnerability assessments the NRC is conducting on fuel facilities.

The NRC initially established a fuel facility “effort/fee” matrix in the FY 1995 fee rulé (60 FR
32218; June 20, 1995), further revising it in the FY 1999 fee rule (64 FR 31448; June 10, 1999).
Thé purpose of this matrix is to accurately reflect the NRC's current costs of providing generic
‘and other regulatory services to each type of fuel facility. The matrix depicts the categorization

of licenses according to their activities, level, scope, depth of coveragek, and rigor or generic
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Flegardlng the comment that fees to fuel facahtres represent an economrc burden, since

FY 1991 the Commlssron has consrstently taken the posrtton that rt will not consrder economrc :‘ o

factors when establlshmg fees, except for reduced fees provrded for small entlties based on the L

pohcres reflected in the Regulatory Flexrbllrty Act Grantrng fee rellef to the fuel facrlrty Ilcensees'.-.‘ R

on the basrs of economic consideratrons could set an untenable precedent tor the NRC wrth the'

potentral to unravel the stablhty and vrabrllty of the entrre fee system Not only would other
R classes of lrcenses be requlred to subsrdlze fuel factlltres through lncreased fees but other
categones of Ilcensees may also request slmrlar treatment based on analogous economlc e

‘ consrderatlons Thus. it would be drffrcult to develop a ratronale for warvmg the fees for one

class of lrcenses while denyrng srmrlar requests from other NRC lrcensees whrch may also be e L -

experrencrng economlc downturns . ;?r-f"' SR

The annual fees for the fuel facrllty class reflect lncreased budgeted costs for actlvitles that

are not sub;ect to cost recovery under part 170 pnmarily homeland secunty actrvrtles related to e

fuel facilmes Such actrvrties lnclude the lssuance and follcw-up of orders drrectlng the fuel
facrlnty lrcensees to take tntenm compensatory measures to lncrease secunty. and a senes of

rrsk-mformed vulnerabrllty assessments the NFlC ts conductlng on fuel facrlltles

The NRC lnmally establrshed afuel fac:lrty effort/fee matrlx ln the FY 1995 fee rule (60 FR T

32218 June 20 1995). further revrsrng lt in the FY 1999 fee rule (64 FR 31448 June 10 1999) B

The purpose of thrs matnx is to accurately reflect the NFtC's current costs of provrdlng generlc . L

and other regulatory servrces to each type of fuel facrlrty The matnx deprcts the categorlzatron {’ i

of lrcenses accordlng to thetr actrvmes, level scope depth of coverage, and ngor or generlc




regulatory programmattc effort applmble to each facrlrty category from a safety and safeguards E T

perspectrve The relatnve werghted factors for each facrlrty type for the vanous fee subclasses .‘
are deprcted in Table VlI The matnx has been qurte valuable in helping the NRC assrgn -
approprlate fees for each type of fuel facrlrty lt fs routrnely avallable among the workpapers

dunng the publrc comment process of each year’s rulemaklng for revrsron of fee schedules and o |

the fact that lt has wrthstood this scrutmy for many years contrnues to lend support to the NRC' . . e

60nt‘ dence initasa robust tool ln the fee development process

" Annual Fees for Spent Fuel Storage/Reactor Decommissioning -

Comment One commenter stated that the proposed 29 3 percent lncrease ln annual fees o

for spent fuel storagelreactor decommlssronmg lrcensees is not equrtable and places an undue o '

burden on thrs partrcular class of lrcensees, whrch do not generate revenue through the sale of S

electrrcrty and do not have a guarantee of recovering addmonal costs by petmonrng local publrc SR

u*rlrty commlsslons The commenter further stated that rapldly nslng annual fee rncreases for
spent fuel storage/reactor decommrssiomng licensees place undue budget constraints that could L

affect the resources avarlable for performlng plant decommrssromng actlvrtres

Response The NFtC has responded to srmilar comments m prevlous rulemaklngs Annual
fees for the classes of Ircenses are based on the budgeted costs for the classes, as well as a L
i surcharge to recover the costs for NHC actlvrtles that are not attnbutable to an exrstrng NRC

lrcensee or class of Ircensee. fncluding actrvrtres that are exempt from part 170 fees by law or-

Commrssron pollcy Srnce budgeted costs for one class of llcenses may rrse or fall at drfferent I




rates than for other classes of licenses, so will annual fees. The increase in annual fees for the
spent fuel storage/reactor decommissioning class of licensees reflects an increase in budgeted
costs allocated to this class since FY 2002, including homeland security activities that are on the
fee base for FY 2003. Recovering the costs associated with spent fuel storage and reactor
decommissioning from operating power reactors, power reactors in decommissioning or
possession only status if they have fuel on site, and independent spent fuel storage part 72
licensees who do not hold a part 50 license, is consistent with the intent of OBRA-90 to assess
w;nnual fees to licensees or classes of licenses, commensurate with the expenditure of the
NRC'’s res'ources. The Commission believes it would be inequitable to grant fee relief to one
class of licenses (except to address small entity issues in accordance with the Regulatory
Flexibility Act) on the basis of economic considerations, since this class would then need to be

subsidized by other classes of licenses.

" D. Other Issues.

1. Security Costs

Comment. The majority of comments did not support the NRC collecting security-related
costs from licensees. These commenters noted that the FY 2003 NRC budget includes $29.3
million for homeland security activities, and stated that these activities should be funded thrbugh
the General Treasury as part of the nation’s protection of critical infrastructure. Some of these
commenters also stated that significant security costs are being incurred for nuclear vulnerability
assessments without due consideration of the evaluated threats or rigor of the methodology for
conducting these assessments, which is not the best way to allocate the nation’s resources in
defending against terrorist attacks. Other commenters noted their belief that there is overlap

25




and duplication of functions in Nuclear Security and Incident Response with those of other
Federal agencies, particularly the Department of Homeland Security. One comment suggested
that the increased fees for FY 2003 did not appear to reflect a consideration for the substantial
work and engineered solutions that have already been implemented in the area of security.
Response. The NRC appreciates the concerns raised by commenters with regard to
homeland security costs bemg funded through hcensee fees. The NRC notes that the
wPresndent’s FY 2003 budget requested that NRC's fundmg for homeland security activities be
excluded from the fee base, as was the case in FY 2002. However, the Energy and Water
Development Appropriations Act, 2003, contained in the Consolidated Appropriations
Resolution, 2003 (Pub. L. 108-7), included NRC's budget for homeland security activities in the
fee base. Therefore, the FY 2003 fees must include the $29.3 mllllon budgeted for NRC's
Hewld Met< o iLia reu NI X
homeland security activities. The Commission agrees that"hcensees should be treated in the
: same fashion as other owner/operators of critical infrastructure that do not generally pay user
fees for Federal agency homeland security costs. @b&gﬁhe-zequss&edieuehe&-&e not
-available-forFY¥-2003;-the-NRC-willcontinue ta request that Congress provide funding from the
General. Funds.of .the-Treasury-for-the-agency’s seeurity-activities.ﬁ'he NRC notes that S. 1043,
the “Nuclear Infrastructure Security Act of 2003,” recently approved by the Senate Committee on
Environment and Public Works, provides that amounts appropriated to the NRC for homeland
security activities would be excluded from the fee base except for costs associated with

fingerprinting, background checks and security inspections.

In response to the comments that expressed concern regarding how the NRC is expending
homeland security funds, as stated previously, the NRC's budget and manner in which the
agency carries out its activities are not within the scope of this rulemaking. Nonetheless, the
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reiatlonship wnth the Department of Homeland Secunty S "a;
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It is the NFlC's posmon that vulnerabrllty assessment whrle expeng(ve, is imperatrve in th:s

evolvrng threat envrron\ ent. The NRC beheves it has an obhgatlon to reassess the adequacy of

-

exrstlng safeguards and secunty programs and to take rapid actlon to develop addltlonal

Lt

! requurements as warranted The facllmes regulated by the NRC present a drstnnct set of secunty

e
\

Uy agencres are also conducting vuinerabiltty assessments addressrng cntical mfrastructure. the

l

R

l
concems that require focused review and while the NRC acknowiedges that other Federai SRR -

l

g

i

” NFlC is closely coordlnatlng |ts efforts w1th those agencles and the Department of Homeland

: : Secunty to mlmmrze redundancy and to ensure consistency wrth Federal law and pollcy \\_3

2, NRC Budget = -

' Comment Many commenters offered suggestions for reducing NRC’s budget and for more

‘:, efflclent/dnfterent use of NRC's resources Many of these comments addressed expendltures on: |

" homeland secunty, while others suggested more generally that NRC reduce expendttures,

: streamlrne processes, or otherwrse perform actmtxes more efflcrently Commenters suggested '

' that changes in NFlC's regulatory approach such as the reactor oversrght process and risk-

vinformed changes to lnspectron assessment and enforcement processes should result ln

. reduced fees One commenter suggested that increased cooperatlon between the NRC and

o industry could increase efflciency and conservation of l‘ mrted resources

Flesponse The NFlC’s budgets and the manner |n which the NRC carries out its actlvmes ,: L

e are not wrthln the scope of thls rulemaking Therefore, thls f nal rule does not address the




commenters’ suggestions concerning the NRC's budget and the use of NRC resources. The
NRC's budget is submitted to the Office of Management and Budget and to Congress for review
and approval. The Congressionally-approved budget resulting from this process reflects the
resources deemed necessary for NRC to carry out its statutory obligations. In compliance with

OBRA-90, the fees are established to recover the required percentage of the approved budget.

3. Cost Recovery for Agreement State Activities

Comment. One commenter stated that it supported the approach to allocate Agreement
State Program activities to user fees, rather than the General Fund. Another commenter
suggested the opposite approach, and stated that the costs for activities like Agreement State

Programs should not be allocated to user fees, but rather paid for from the General Fund.

Response. The FY 2003 proposed fee rule did not propound to change how the NRC
recovers costs for Agreement State Program activities, nor does this final rule make any
changes with regard to recovery of these costs. The Commission has the authority to, but as a
matter of policy does not, assess part 170 fees for specific services rendered to an Agreement
State. Agreement States devote significant monetary and staff resources to national radiation
control programs, and this effort assists the NRC and other Federal agencies in protecting public
health and safety. The NRC costs for these Agreement State activities arﬂunded through a

e

surcharge, which is allocated to the various license classes on a L fa/ d basis. ‘r-/f,( 00« rc[a/x?/—

Ao A%»«. oot "gf ///uu(a_ _{{,g_a ‘(«CSWH— V9 JT/‘
FEIJIOG | 8‘,2,‘ ’fb‘;/\ﬁ' ujf;b\. D.&J‘Léc\fmav g P(J‘Pr"’“‘ )

en h‘amgreement-State—Programactmnes_showd.he_Md from
the-Freasury’s-General-Fund;the-NRCotes that this is outside thié scope of thisrulemaking.
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‘Howewer; to address fairness and equity concerns rglated to charging NRC license holders for
agency budyeted costs that do not provide a direct benefit t the licensee,/ihe FY 2001 Energy
and Water Dev lopment Appropriations Act amended OBRA-90 to decrease the NRC's fee
recovery amount bilz percent per year beginning in FY 2001, until the fee recovery amount is 90
percent in FY 20050 This 2 percent per year reduction from the fee base accounts for activitiés
such as Agreement State Oversight and Agreement State Regulatory Support that-previdena
direct-benefit-to-NRCicensees.

e

4. Fee Increase Communication and Timing

Comment. Several commenters suggested that the NRC communicata the potential

: magnitude of fee increases earlier in the process. The commenters stated that this
communication would allow licensees to forecast and mitigate financial impacts. These

" commenters expressed disappointment that the NRC gave its licensees no warning that
significant increases were being contemplated. Several commenters expressed concern that
NRC fee increases are seen by licensees almost a year after their budgets have been initially
set, and suggested that NRC shift its process by one year (e.g., the 2003 fee collection would be
the 2004 fee projection). One commenter specifically requested that NRC review and forecast
ongoing costs and fees over the next five years so that licensees can make accurate business
forecasts. One commenter stated that NRC’s method of collecting retroactive fees during the
last government quarter for the previous three quarters will create a significant and unanticipated

negative financial impact.

Response. The NRC appreciates the concerns raised by these commenters. However, asa ~
matter of law (OBRA-90, as amended) and policy the NRC must collect the statutorily mandated
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level of fee

‘ by the end of the f‘ Scal year to whrch they are attnbuted In this case. September ' -

30 2003 The NFlC does make every effort to issue lts proposed and fi nal fee rules ina trmely | - |

manner to give Ilcensees as much trme as possrble to plan for fee increases However, the

' agency must ensure that it fully complles thh all appllcable |egislatlon regulatlons and polrcres, k g

“es weli as perform the requrred fee calculations. in a relatlvely short tlme each year to produce '_: _—

- : |ts fee rules Thls year Congress drd not enact NHC appropriatlons for FY 2003 untll February

P "““20 2003 Because the NFlC does not know ln advance V\mat its future budgets wnll be (i e :. - o

proposed budgets must be submltted to the Offlce of Management and Budget for its review
before the Presrdent submrts the budget to Congress for enactment), the agency belleves it ls ?
not practicable to set fees based on future estlmated budgets, nor would such an approach be
: consistent wrth its statutory mandate The NRC wrll contlnue to stnve to issue its fee regulatronsir
as early in the process as |s practlcable in order to glve as much tlme as possrble for llcensees |

to plan for changes in fees. - -

- W FinalAcon

The NFlC is amendmg its Ilcensing, mspectron. and annual fees to recover approxrmately 94 B o e

percent of |ts FY 2003 budget authorrty. includlng the budget authonty lor its Offlce of the
| lnspector General less the approprratlons recelved from the NWF The NP.C's tctal budget
authonty for FY 2003 is $584 6 mllllon of whrch approxrmately $24 7 mrlllon has been |

appropnated from the NWF Based on the 94 percent fee recovery requirement the NFlC mustf. R

e recover approxrmately $526 3 milllon tn FY 2003 through part 170 llcensing and lnspectron fees,

part 1 71 annual fees and other offsettlng recerpts The total amount to be recovered through




fees and other offsettrng recelpts for FY 2003 is $46 8 mrllion more than the amount estlmated N

for recovery in FY2002

The NRC estlmates that approxrmateiy $1 27 5 mrllron will be recovered in FY 2003 from part e

170 fees and other offsettlng recerpts For FY 2003 the NRC also estrmates a net adjustment o

I of approximately $1 9 mlllron for FY 2003 invorces that the NFiC estrmates wiil not be paid dunng 'i | B

the f" scal year. and for payments recelved in FY 2003 for FY 2002 Invoices The remammg

.-w‘

FY 2002

A pnmary reason for the increase in total fees, as well as the annual fee arnount for FY

g 2003 compared to FY 2002 is that the amount to be recovered for FY 2003 includes $29 3

- milllon for homeland secunty actlvmes, whereas the FY 2002 fundrng for homeland secunty was :

: ‘ excluded from fees While the Presrdent’s FY 2003 budget requested that NFtC's fundmg for
homeland secunty actrvrtles contlnue to be excluded from the fee base the Energy and Water

Development Appropnatrons Act 2003 contained ln the Consohdated Appropnations

Resolutron, 2003 (Pub L 108-7) included NFiC's budget for homeland secunty actrvities in the

fee base Therefore, the FY 2003 fees include the $29 3 mlllron budgeted for NRC's homeland o

$396 8 milllon wrll be recovered through the part 171 annual fees, compared to $345 6 mlllron for ' : =

secunty actrvrtres Other reasons for the fee lncreases include the 2003 Federal pay rarse, and : Af o

3+
the increased workload for new reactor Iicensing actrvrties and reactor llcense renewal

Table fsummanzes the budget and fee recovery amounts for FY 2003 Due to roundrng, L e

addmg the indrvrdual numbers ln the table may result ln a total that is sllghtly dlfferent than the o i

one shown




1 Total BudgetAuthonty L

& .
1]

TABLE l BUDGET AND FEE RECOVEFlY AMOUNTS FOR FY 2003

[Dollars rn Mrlhons]

LessNWF o R TV
Balahce o om0l

Fee Recovery Rate for FY 2003

7": ":}..nw'[otal Amount to be Recovered ForFYzooa Lo $5265 .

Less Carryover from FY2002 L s . 0 S

Rmount to be Recovered Through Fees and Other Recetpts a :' : "$‘526.5 : N

V 5 Less Estrmated Pa't 170 Fees and Other Recelpts SRy ) & : : .
Part 171 Fee Collectlons Required o TN $3988 4

Part 171 Brllrng Adjustments ' o

Unpald FY 2003 lnv0|ces (estlmated) - S B A2.‘4V o
Less Payments Received ln FY 2003 for Pnor Year lnvorces (estimated) - ;4.3 o
RPN Subtotar o 0 O .=_1__g A

- Adjusted Part 171 Collectrons Required S -;ﬂ_";f?{: o R ‘>$396-8 '

The FY 2003 f"nal fee rule is a major' fi nal actron as def’ned by the Small Business - " ﬂr ‘
Regulatory Enforcement Falrness Act of 1996 Therefore, the NRC’s fees for FY 2003 wlll
become effectlve 60 days after publlcatron of the fmal rule ln the Federal Reglster The NRC wrll S
send an lnvorce for the amount of the annual fee to reactors and major fuel cycle facilltres upon ‘, :
publlcatron of the FY 2003 f‘ nal rule For these lrcensees, payment wull be due on the effectrve |
date of the FY 2003 f nal rule Those materrals ltcensees whose lrcense anmversary date dunng'i s

FY 2003 falls before the effectlve date of the frnal FY 2003 rule wrll be b’lled for the annual fee




