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NUCLEAR WASTE POLICY ACT OF 1882?

An Act to provide for the development ofupodtoms dupou!d'hi;h-hn!
radioactive waste and spent nuclear foel, to 0 e hnhlprnﬂ:::wmur&,de-

waste and spent puclear fuel, and otbcrpurpnnu.
Bedemctedbythe&nateandEouxofRepmemamofthe
United States of America in Congress assembled,
SHORT TITLE AND TABLE OF CONTENTS

SECTION 1. This Act may be cited as the *Nuclear Waste Policy
Act of 1982",
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DEFINITIONS

Sec. 2. For purposes of this Act:
(1) The term *Administrator” means the Administrator of
Environmental Protection
(2) The term “affected tribe” means any Indian

(A)abvi'xthm whose reservatmn bmmd ;1‘?3? a Frﬂitymd
retrievable cihg and ev. on fa
a mpgﬂ% radioactive waste or spent l"ue!
) whose fed deﬁned or usage
other lands outgggf the memboundanunmm
mls] congressionally ratified treaties may be substan-
yandadvemelyaﬁ'ectedbytheloeaﬁng such a facil-
ity: Provided, That the Secretary of the Interior finds,
o}aon the petition of the appropriate governmental officials
the tribe, that such effects are substantial and ad-
verse to the tribe; 8
(8) The term “atomic energy defense activity” means any
activity of the Secre performed in whole or in part in car-
rying out any of the following functions:
(A) naval reactors development;
ﬁnet(x?) tweapom activities including defense inertial con-
en!
©) venﬁcatmn and control technology;
(D) defense nuclear materials production;

s&mmmmmbwu.m
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Sec. 2 NUCLEAR WASTE POLICY ACT OF 1882 . 19

(E) defense nuclear waste and materials by-products

ment;
) defense nuclear materials security and safeguards
and security investigations; and
(G) defense research and development.

(4) The term “candidate site” means an area, within a
logic and hydrologic system, that is recommended by the Sec-
remgnunder section 112 for site characterization, approved by
the President under eection 112 for site characterization, or
undergoing site characterization under section 118.

(5) The term “civilian puclear activity” means any atomic
energy activity other than an atomic energy defense activity.

6) The term “civilian nuclear power reactor” means a civil-
ian nuclear erplant required to be licensed under section
2.1?‘1)33 02 113%1)))' of the Atomic Energy Act of 1954 (42 US.C.

(7) The term “Commission” means the Nuclear Regulatory
Commissgion.

(8) The term *“Department” means the Department of En-

TEy.
(®) Thé tpml e:gspogial" c;eam “gm emplacament in a
re high- radioactive waste, & nuclear fuel, or
otggl N radioactive material with no foreseeable intent of
recovery, whether or not such emplacement permits the recov-
ery?im'm terms “disposal package” and “package the

e terms “di pa » " mean

imary cootainer that holds, and 18 in contact with, solidified
Eg?—level radioactive waste, spent nuclear fuel, or other radio-
active materials, and any overpacks that are emplaced at a

repomwr%.

utls?of e&% st?:ddemgnee?;m t th te?emlgi
ponen a sy prevent the release
radionuclides into the geologic medium involved. Such term in-
cludes the high-level radioactive waste form, high-level radio-
active waste canisters, and other materials placed over and
around such canisters.

(12) The term “high-level radioactive waste® means— -

(A) the bi radioactive material resulting from the

reprocessing of spent nuclear fuel, including liquid waste

uced directly in re and sclid material
s:;lved from such liqnig waste ,tiat eo:t!gns fission prod-
ucts in sufficient concentrations; and

(B) other highly radioactive material that the Commis-
sion, consistent with existing law, determines by rule re-
quires permanent isolation.

(18) The term “Federal agency” means Executive
agency, as defined in section 105 of title 5§, United States Code.
of (Slt?te'l_‘he term “Governor” means the chief executive officer

a

_(16) The term “Indian tribe” means any Indian tribe, band,
nation, orotl;egorg;nifﬁd grouporcomrgggxgglndm%;rg-
ognized as eligible for the services provi dians e
Secretary of the Interior because of their status as Indians, in-
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RUCLEAR WASTE POLICY ACT OF 1982 Sec. 2

cluding any Alaska Native village, as defined in section 8(c) of
the Alaska Native Claims Settlement Act (43 U.S.C. 1602(c)).

(16) The term “low-level radioactive waste” means radio-
active material that—

(A) is not high-level radioactive waste, epent nuclear
fuel, transuranic waste, or by-product material as defined
in section 11e(2)? of the Atomic Energy Act of 1854 (42
U.S.C. 2014(eX2)); and

(B) the Commission, consistent with existing law, clas-
sifies as low-level radioactive waste. .

(17) The term “Office” means the Office of Civilian Radio-
act:iszel gaﬁt; Manag%nent established in section 30513’

term “repository” means any system licensed

the Commission that is intended to be used for, or may be
for, the permanent deep geologic disposal of i:igh-level radio-
active waste and spent nuclear. fuel, whether or not such sys-
tem is designed to permit the recovery, for a hm:tfmgenod
duri iniﬁaloperaﬁon,of‘anymheﬁaiaplaeedin sy®-
tem. Such term includes both surface and subsurface areas at
which high-level radioactive waste and spent nuclear fuel han-
dling activities are conducted.

(19) The term “reservation” means—

(A) ﬁy Indian reservation or dependent Indian com-
munity referred to in clause (a) or (b) of section 1151 of
S i e S e e

any y an ative or
regiona] corporation under the provisions of m‘;mﬁf:m
Native Claims Settlement Act (43 U.S.C. 1601 e segx)1
(20) The term “Secretary” means the Secretary of
(21) The term “gite characterization” means—

(A) siting research activities with res to a test and
evaluation facility at a candidate site;

(B) activities, whether in the laboratory or in the field,
undertaken to establish the geologic condition and the
ranges of the eters of a candidate gite relevant to
the location of a repository, including borings, surface
excavations, excavations of exploratory 8, limited sub-
surface lateral excavations an ings, and in eitu testing
gheefied to evoafluate the mitabl;itl"ity m'::l candidate site for

e location of a repository, not including preliminary
i and geophysical testing needed to assess whether
maeﬁzaﬁon should be und
(22) The term “giting research” means activities, including
borings, surface excavations, shaft excavations, subsurface lat-
eral excavations and borings, and in gitu testing, to determine
the euitability of a site for a test and evaluation facility.
(23) The term “spent nuclear fuel” means fuel that has
been withdrawn from a puclear reactor following irradiation,
the constituent elements of which have not been separated by

reprocesging.

.

18 i
.&gwgmmwzgmxum

secton 804.
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Ssc. 3 NUCLEAR WASTE POLICY ACT OF 1882 192
(24) The term “State” means each of the several States,

—_____the District of Columbia, the Commonwealth of Puerto Rico,

the Virgin Islands, Guam, American Samoa, the Northern
Mariana Islands, the Trust Territory of the Pacific Islands, and
any other territory or possession of the United States.

(25) The term “storage” means retention of high-level
radioactive waste, spent nuclear fuel, or transuranic waste
with the intent to recover gsuch waste or fuel for subsequent
use, processing, or disposal.

(26) The term “Storage Fund” means the Interim Storage
Fund established in section 187(c).?

(mmwm‘t%standegahagonfadhgmeml:n:s
depth, prototypic, underground cavity with surface late
exgavatiom extending from a central shaft that is used for re-
search and development s, including the development
of data and ence for the safe handling and disposal of
solidified high-level radioactive waste, transuranic waste, or
spent nuclear fuel. -

Corogh, iy, county, parieh. town, towneblp, village, ot
any city, county, pari ip, , OF
other general po%tical subdivizsion of a State.

(29) The term “Waste Fund” means the Nuclear Waste
Fund established in section 302(c).

(80) The term “Yucca Mountain site® means the candidate
gite in the State of Nevada recommended by the Secretary to
the President under section 112(bX1XB) on May 27, 1886.

(81) The term “sffected unit of local government” means
the unit of local government with jurisdiction over the site of
a repository or a monitored retrievable storage facility. Such
term may, at the discretion of the Secretary, include units of
Jocal government that are contiguous with such unit.

(82) The term “Negotiator” means the Nuclear Waste
Negotiator. '

(83) As used in title IV, the term “Office” means the Office
:{i:heAxNudeu Waste Negotiator established under title IV of

(84) The term “monitored retrievable storage facili
means the storage facility described in section 141(bX1).

[42 US.C. 10101)
SEPARABILITY

SEC. 8. If any provision of this Act, or the application of such
provision to any person or circumstance, i8 held invalid, the re-
mainder of this Act, or the application of such cl:;mvitxitm to persons
or circumstances other than those as to which it is held invalid,
ghall not be affected thereby.

(42 US.C. 10102]

: 180 in original Reference probebly should be to section 138(¢).

6
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183 NUCLEAR WASTE POLICY ACT OF 1882 Sec. 8

TERRITORIES AND POSSESSIONS

SEG-4-Nothing-in-this-Act-shall-be-deemed-to-repeal;-modify;
or amend the provisions of section 605 of the Act of March 12, 1980
(48 U.S.C. 1491).

(42 U.S.C. 10103)

OCEAN DISPOSAL

SEC. 5. Nothing in this Act shall be deemed to affect the Ma-
rine Protection, Research, and Sanctuaries Act of 1972 (33 U.S.C.
1401 et seq.).

(42 US.C. 10104]

LIMITATION ON SPENDING AUTHORITY

SEC. 6. The authority under this Act to incur indebtedness, or
enter into contracts, obligating amounts to be ded by the Fed-
eral Government shall be effective for year only to such
extent or in such amounts as are provided in advance by appropria-
tion Acts.

(42 US.C. 10105])

PROTECTION OF CLASSIFIED NATIONAL SECURITY INFORMATION

Sec. 7. Nothing in this Act shall require the release or disclo-
sure to any person or to the Commission of any classified national
security information.

{42 US.C. 10108)

APPLICABILITY

SEC. 8. (a) AroMic ENERGY DEFENSE ACTIVITIES.—Subject to

isions of subsection (c), the provisions of this Act ghall not

apply with respect to any atomic energy defense activity or to any
facility used in connection with any such activity.

(b) EVALUATION BY PRESIDENT.—1) Not later than 2 years
after the date of the enactment of this Act, the President ghall
evaluate the use of disposal capacity at one or more repositories to
be developed under subtitle A of title I for the dis of high-level
radicactive waste resulting from atomic energy defemse activities.
Such evaluation shall take into consideration factors relating to
cost efficiency, health and safety, regulation, transportation, ic
acceptability, and national security.

2 Uix:l.'less the Pie?ﬁenéa ﬁn&sé m cond A ing the evgltour;titgn
required in paragrap 5 t velopmen & repost or
the disposal of high-level radioactive waste resulting gm atomic
energy defense activities only is required, taking into account all of
the factors described in subsection, the tary shall
ceed promptly with arrangement for the use of one or more of the
repositories to be developed under subtitle A of title I for the dis-
posal of such waste. Such arrangements ghall include the allocation
of costs of developing, constructing, and operating this repository or
repositories. The costs resulting from permanent disposal of -
level radioactive waste from atomic energy defense activities shall

7
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Sec. § NUCLEAR WASTE POLICY ACT OF 1882 184

be paid by the Federal Government, into the special account estab-
lished under section 302.

(8) Any repository for the disposal of high-level radicactive
waste resulting from atomic energy defense activities only shall (A)
be subject to licensin%under section 202 of the Energy Reorganiza-
tion Act of 1973 (42 U.S.C. 5842); and (B) comply with all require-
ments of the Commission for the siting, development, construction,
and operation of a repository.

(c) APPLICABILITY T0 CERTAIN REPOSITORIES.~The provisions
ofthiaActshallﬁlywithrespeawanyrepositotynotused
exclusively for the disposal of high-level radicactive waste or spent
nuclear fuel resulting from stomic energy defense activities, re-
search and development activities of the Secretary, or both.

{42 US.C. 10107]

APPLICABILITY

Sec. 9. TRANSPORTATION.—Nothing in this Act shall be con-
strued to affect Federal, State, or local laws pertaining to the
transportation of spent nuclear fuel or high-level radioactive waste.

(42 US.C. 10108}

TITLE 1—DISPOSAL AND STORAGE OF HIGH-LEVEL RADIO-
ACTIVE WASTE, SPENT NUCLEAR FUEL, AND LOW-LEVEL
RADIOACTIVE WASTE

STATE AND AFFECTED INDIAN TRIBE PARTICIPATION IN DEVELOPMENT
OF PROPOSED REPOSITORIES FOR DEFENSE WASTE

SEC. 101. (8) NOTIFICATION TO STATES AND AFFECTED INDIAN
TRIBES.—Notwithstanding the provisions of section 8, upon any
decision by the Secretary or the President to develop a repository
for the disposal of high-level radioactive waste or spent nuclear fuel
resulting exclusively from atomic energagefense activities, re-
search and development activities of the tary, or both, and be-
fore proceeding with any site-specific investigations with res to
such repositmg. the Secretary ehall notify the Governor and legis-
lature of the State in which such repository is proposed to be lo-
eated,ortheggemingbodyoftheaﬁ'ecgdbiniﬁantet}‘-‘ibe o&ewhose
reservation such repository is proposed oca as case
may be, of such decision.

(b) PARTICIPATION OF STATES AND AFFECTED INDIAN TRIBES.—
Followininthe receipt of any notification under subsection (a), the
State or Indian tribe involved shall be entitled, with respect to the
proposed repository involved, to rights of participation and con-
sultation identical to those provi in sections 116 through 118,
except that any financial assistance authorized to be provided to
such State or affected Indian tribe under section 116(c) or 118(b)
shall be made from amounts appropriated to the Secretary for pur-
poses of carrying out this section. }

[42 US.C. 10121)

8
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NUCLEAR WASTE POLICY ACT OF 1822 Sec. 11)

SUBTITLE A—REPOSITORIES FOR DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTE AND SPENT NUCLEAR FUEL

FINDINGS AND PURPOSES

SEc. 111. (a) FovDNGs.—~The Congress finds that— )

(1) radioactive waste creates tial risks and requires
gafe and environmentally acceptable methods of disposal;

(2) & national problem has been created by the accumula-
tion of (A) spent nuclear fuel from nuclear reactors; and (B)
radioactive waste from (i) reprocessing of spent nuclear fuel;
(ii) activities related to medical research, diagnosis, and treat-
ment; and (iii) other sources;

(8) Federal efforts during the past 80 years to devise a per-
manent solution to the gmblems of civilian radicactive waste
disposal have not been adequate;

(4) while the Federal Government has the res ibility to
provide for the permanent dis of high-l radioactive
waste and such spent nuclear as may be di of in
order to protect the public health and safety and environ-
ment, the costs of such disposal should be responsibility of
the generators and owners of such waste and t fuel;

(5) the generators and owners of high-level radioactive
waste and spent nuclear fuel have the primary responsibility
to provide for, and the responsibility to pay the costs of, the in-
terim storage of such waste and spent fuel until such waste
and spent fuel is accepted by the Secretary of Energy in
accordance with the provisions of this Act;

(6) State and public particpation in the planning and
development of repositories is essential in order to promote
pubh;cf::lnﬁdegce in the safety of disposal of such waste and
spen! ; an

(7) high-level radioactive waste and spent nuclear fuel
have become major subjects of public concern, and appropriate
precautions must be taken to ensure that such waste and
spent fuel do not adversely affect the public health and safety
end the environment for this or future erations. .

(b) PURPOSES.—The s of this itle are—

(1) to establish a ule for the giting, construction, and
operation of repositories that will provide a reasonable assur-
ance that the public and the environment will be adequately
protected from the hazards posed by high-level radioactive
waste and such spent nuclear fuel as may be disposed of in a

repository;

(2) to establish the Federal responsibility, and a definite
Federal policy, for the disposal of such waste and spent fuel;

(8) to define the relationship between the Federal Govern-
ment and the State governments with respect to the disposal
of such waste and spent fuel; and

(4) to establish a Nuclear Waste Fund, composed of pay-
ments made by the generators and owners of such waste and
spent fuel, that ensure that the costs of carrying out
activities relating to the disposal of such waste and spent fuel

9
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will be borne by the persons responsible for generating such
waste and spent fuel.
(42 US.C. 10131)

RECOMMENDATION OF CANDIDATE SITES FOR S8ITE CHARACTERIZATION

SEC. 112. (a) GUIDELINES.—Not later than 180 days after the
date of the enactment of this Act, the ry, following consulta.
tion with the Council on Environmental Quality, the Administrator
of the Environmental Protection Agency, the r of the Geo-
logical Survey,? and interested Governors, and the concurrence of
the Commission shall issue general guidelines for the recommenda-
tion of sites for repositories. Such guidelines shall gpecify detailed
geologic considerations that shall be primary criteria for the selec-
tion of sites in varicus geologic media. Such guidelines shall specify
factors that qualify or disqualify any site development as &
repository, including factors pertaining to the location of valuable
natural resources, hydrology, geophysics, seismic activity, and
atomic energy defense activities, proximity to water supplies, prox-
imity to populations, the effect upon the ts of users of water,
and Sro:mm to components of the Nati Park S the Na-
tional Wildlife Refuge vS‘?rstaem, the National Wild and Scenic Rivers
System, the National Wilderness Preservation System, or National
Forest Lands. Such guidelines shall take into consideration the
proximity to sites where high-level radioactive waste and spent nu-
clear fuel is generated or temporarily stored and the transpaortation
and safety factors involved in moving such waste to a repository.
Such guidelines shall specify population factors that will i
any eite from development as a repository if any surface facility of
such repository would be located (1) in a highly populated area; or
(2) adjacent to an area lmﬂebylm.ﬂe.havxﬁs: population of not
less 1,000 individuals. Such 5\qdehnes ghall require the
Secretary to consider the cost and impact of transporting to the
repository site the solidified high-level radioactive waste and spent
fuel to be disposed of in the repository and the advantages of re-
gional distribution in the eiting of repositories. Such guidelines
shall require the Secretary to congider the various geologic media
in which sites for repositories may be located and, to extent
gt:c’rde:icable, to recommend sites in different geologic media. The

shell use guidelines established under this subsection in
considering candidate sites for recommendation under subsection
(b). The Secretary may revise such guidelines from time to time,
consistent with the provisions of this subsection.

(b) RECOMMENDATION BY SECRETARY T0 THE PRESIDENT.—
(1XA) Following the issuance of guidelines under subsection (a) and
consultation with the Governors of affected States, the Secretary
shall nominate at least § sites that he determines suitable for site
characterization for selection of the first repository site.

(B) Subsequent to such nomination, the Secretary shall rec-
ommend to the President 8 of the nominated eites not later than
January 1, 1985 for characterization as candidate sites.

1The Geologica! Survey deaignated a3 the Unitad Biates Geologi the
mmdmwmﬁmmwmmmﬁ.mﬁnm
1000), enacted on Nov. 13, 1991 .

10
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197 NUCLEAR WASTE POLICY ACT OF 1882 Sec. 112

(C) Such recommendations under mol%paragraph (B) shall be
consistent with the provisions of section 805. )

(D) Each nomination of a site under this subsection ehall be
accompanied by an environmental assessment, which shall include
a detailed statement of the basis for such recommendation and of
the probable impacts of the site characterization activities planned
for such site, and a discussion of alternative activities relating to
gite characterization that may be undertaken to avoid such im-
pacts. Such environmental assessment shall include—

(i) an evaluation by the Secretary as to whether such site
is suitable for site characterization under the guidelines estab-
lished under subsection (a);

(i) an evaluation by the Secretary as to whether such site
is suitable for development as & repository under each such
guideline that does not require site characterization as a pre-
requisite for application of such guideline;

(iii)anevaﬁmtionbytbeSecretaryoftheeﬁ‘egtsoftheﬁte
characterization activities at such site on the public health and
safety and the environment;

iv) a reasonable comparative evaluation by the Secretary
of such eite with other sites and locations that have been con-
ey .

(v)adeam})ﬁonofthededaionpmabywhichmdxﬁte
was recommended; and

,(vizhan mento{wthr;rig‘i&gggﬂwimpa&db

eatmg e re a 8l

EXD) 'I‘hep issuance gf“alny environmental assessment under
this ph ehall be considered to be a final agency action sub-
%ect tod‘u icial review in accordance with the provisions ofc::lptar

of title §, United States Code, and section 119. Such judicial re.
view shall be limited to the suffidency of such environmental
assessment with respect to the items described in clauses (i)
th.ro?gx (vi) of subparagraph (E). 2 .

Each environmental assessment prepared under this para-

graph shall be made available to the c :

(G) Before nominating a site, the Secretary shall notify the
Governor and legislature of the. State in which such site is located,
or the governing body of the affected Indian tribe where such site
is located, as the case may be, of such nomination and the basis
for such nomination.

'(2) Before nominating any site the Secre shall hold public
hearings in the vicinity of such site to inform residents of the
area in which such site is located of the proposed nomination of
such site and to receive their comments. At such hearings, the Sec-
retary shall also solicit and receive any recommendations of such
residents with respect to issues that should be addressed in the
environmental assessment described in paragraph (1) and the gite
characterization plan described in section 113(bX1).

(8) In evaluating the gites nominated under this section prior
to any decision to recommend a site as a candidate site, the Sec-
retary shall use available geophysical, geologic, geochemical and

180 iv original. Subparagraph eontains

380 in original. Reference probably should be to subparagraph (D).
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hydrologic, and other information and shall not conduct any pre-
imi borings or excavations at & site unless (i) such preliminary
boring or excavation activities were in progress upon the date of
enactment of this Act or (i) the Secretary certifies that gsuch avail-
able information from other sources, in absence of imi
borings or excavations, will not be adequate to satisfy applicable
requirements of this Act or any other law: Provided, That prelimi-
nary bori or excavations under this section shall not exceed a
diameter of 6 inches.

(c) PRESIDENTIAL REVIEW OF RECOMMENDED CANDIDATE
S1TES.—(1) The President shall review each candidate site rec-
ommendation made by the Secretary under subsection (b). Not
later than 60 daye after the submission by the Secretary of a rec-
ommendstion of a candidate site, the President, in his discretion,
may either approve or disapprove such candidate site, and shall
transmit any such decision to the Secre and to either the Gov-
ernor and legislature of the State in which such candidate site is
located, or governing body of the affected Indian tribe where
such candidate eite is located, as the case may be. If, during such
60-day period, the President fails to approve ar disapprove guch
candidate gite, or fails to invoke his au ty under paragraph (2)
to delay his decision, such candidate site shall be considered to be
approved, and the Secretary shall noﬁf{usuch Governor and legisla-
ture, or governing body of the affected Indian tribe, of the approval
of such candidate site by reason of the inaction of the President.

(2) The President may delay for not more than 6 months his
decision under paragraph (1) to :}}prove or disapprove a candidate
site, upon determining that the information provided with the rec-
ommendation of the tary is insufficient to permit a decision
within the 60-da{n§eriod referred to in paragraph (1). The Presi-
dent may invoke his authority under this pa%:aph by submitting
written notice to the Congress, within such 60-day period, of his in-
tent to invoke such suthority. If the President invokes such author-
ity, but fails to ap or disapprove the candidate site involved
byd theed end gt; such ng'nth th such candidate site ahancge dﬁ-
sidered to be spproved, and the Secretary ehall notify su -
emorandl‘gatu.re,or erning body of the affected Indian
tribe, of thees;roval ofsugﬁvmdi te site by reason of the inac-
tion of the President. ] :

(d) PRELDMINARY ACTIVITIES.—Except as otherwise provided in
this section, each activity of the President or the Secretary under
this section shall be considered to be a preliminary decisionmaking
activity. No such activity shall require the preparation of an envi-
ronmental impact statement under section 102(2)XC) of the Na-
tional Environmental Policy Act of 1969 (42 U.S.C. 4332(2)XC)), or
to require any environmental review under subparagraph (E) er (F)
of section 102’k2) of such Act.

{42 US.C. 10182]
. SITE CHARACTERIZATION
SEC. 118. (8) IN GENERAL.—The Secretary shall carry out, in

accordance with the provisions of this section, appropriate site
characterization sctivities at the Yucca Mountain site. The Sec-

12
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retary shall consider fully the comments received under subsection

(bX2) and eection 112(bX2) and shall, to the maximum extent prac-

ticable and in consultation with the Governor of the State of Ne-

vada, conduct site characterization activities in & manner that
minimizes any significant adverse environmental impacts identified
in such comments or in the environmental assessment submitted
under subsection (b)X1).1
(b) CoMMISSION AND STATES.—(1) Before proceeding to sink
ghafts at the Yucca Mountain site, the Secretary ghall submit for
such candidate site to the Commission and to the Governor or leg-
islature of the State of Nevada, for their review and comment—
(A) a general plan for gite characterization activities to be
conducted at such candidate gite, which plan shall include—

(i) a description of such candidate site; . ’

(ii) a description of such site characterization activi-
ties, including the following: the extent of planned excs-
vations, plans for any onsite testing with radioactive or
nonradioactive material, plans for any investigation activi-
ties that may affect the capability of such candidate site to
isolate high-level radioactive waste and spent nuclear fuel,
and plans to control any adverse, safety-related impacts
from such gite characterization activities;

(iii) plans for the decontamination and decommis-
sioning of such candidate site, and for the mitigation of
any - significant adverse environmental impacts caused by
site characterization activities if it is determined unsuit-
able for application for a construction authorization for a
repository; . . .

(iv) criteria to be used to determine the suitability of
such candidate site for the location of & repository, devel-
oped pursuant to section 112(s); and

(v) any other information required by the Commission;

(B) & description of the possible form or packaging for the
high-level radioactive waste and spent nuciear fuel to be em-
placed in such repository, & description, to the extent prac-
ticable, of the relationship between such waste form or pack-

:fing and the geologic medium of such site, and a description

the activities being conducted by the Secre with res

to such possible waste form or packaging or relati ip;

and
. [(C)a conce repository design that takes into account
likely site-specific requirements.
. (2) Before proceeding to sink shafts at the Yucca Mountain
gite, the Secretary shall (A) make available to the public the site
characterization plan described in paragraph (1); and (B) hold pub-
lich in the vicinity of such candidate site to inform the resi-
dents of the area in which such candidate site is located of such
plan, and to receive their comments.

(3) During the conduct of site characterization activities at the
Yucca Mountain gite, the Secretary shall report not less than once
every 6 months to the Commission and to the Governor and legisla-

180 in original. Reference probably should be to section 112(bX1)
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ture of the State of Nevads, on the nature and extent of such
activities and the informstion developed from such activities.

(c) RESTRICTIONS.—(1) The Secretary may conduct at the Yucca
Mountain site only such site characterization activities as the Sec-
retary considers necessary to provide the data required for evalua-
tion of the suitability of such site for an application to be submitted
to the Commission for & construction authorization for a repository
at such site, and for compliance with the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.). =

(2) In conducting site characterization activities—

(A) the Secretary may not use any radioactive material at

& site unless the Commassion concurs that such use is nec-

essary to ide data for the preparation of the required envi-

ronmen refom and an application for a construction
suthorization for & repository at such site; and
(B) if any radioactive material is used at a site—

(i) the Secretary shall use the minimum quantity nec-
essar{uto determine the suitability of such site for a repoei-
tory, but in no event more than the curie equivalent of 10
metric tons of t nuclear fuel; and

(if) such radioactive material shall be fully retrievable.

(8) If the Secre at time determines the Yucca Moun-
tain gite to be unsuitable for development as a repository, the Sec-
retary shall— L.

(A) terminate ell site characterization activities at such

site;

(B) notify the Congress,! the Governor and legislature of
Netviada of such termination and the reasons for such termi-
nation;

(C) remove any high-level radioactive waste, spent nuclear
fuel, or other radioactive materials at or in such site as
promptly as practicable;

) take reasonable and necessary steps to reclaim the sgite
and to mitigate any significant adverse environmental impacts
caused by site characterization activities at such site;

. _(E) suspend all future benefits payments under subtitle F
with respect to such site; and ‘

(F) report to Congress not later than 6 months after such
determination the Secretary’s recommendations for further ac-
tion to assure the gafe, permanent disposal of gpent nuclear
fuel and high-level radioactive waste, including the need for

new legislative authority. .

(d) PRELIMINARY —Each activity of the Secretary
under this section that is in compliance with the provisions of sub-
section (c) shall be considered a preliminary decisionmaking activ-
ity. No such activity shall require the preparation of an environ.
mental impact statement under section 102(2XC) of the National
Environmental Policy .:\é:t of 1969 (4d2 U.S.E. 4332(2){)0()%)& to(;)r:-{
quire any environmental review under subparagrap or
section 102(2) of such Act.

(42 US.C. 10133]
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SITE APPROVAL AND CONSTRUCTION AUTBORIZATION

SEC. 114. (a) HEARINGS AND PRESIDENTIAL RECOMMENDA-
TION.—(1) The Secretary shall hold public bearings in the vicinity
of the Yucca Mountain site, for the purposes of informing the resm-
dents of the area of such consideration and receiving their com-
ments regarding the possible recommendation of such site. If, upon
completion of such hearings and completion of site characterization
activities at the Yucca Mountain site, under section 113, the Sec-
retary decides to recommend approval of such site to the President,
the Secretary shall notify the ernor and legislature of the State
of Nevada, of such dedsion. No sooner than the expiration of the
30-day period following such notification, the Secretary shall sub-
mit to the President a recommendation that the President approve
such gite for the development of a repository. Any rec-
ommendation by the Secretary shall be based on the record of
information developed by the Secretary under section 118 and this
section, including the information described in subparagraph (A)
through subparagraph (G). Together with any recommendation of
a gite under this paragraph, the Secretary shall make available to

" the public, and submit to the President, a comprehensive statement

of the basis of such recommendation, including the following:
(A) a description of the proposed r:ggsitory, including pre-
imi engineering specifications for facility;

(B) a description of the waste form or packaging proposed
for use at such repository, and an explansation of the relation-
sh:e'glbetween such waste form or packaging and the geologic
medium of such site;

(C) a discussion of data, obtained in gite characterization
activities, relating to the safety of such site;

(D) a final environmental impact statement pre for
the Yucca Mountain site pursuant to subsection (f) the Na-
tional Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), together with comments made concerning such environ-
mental impact statement by the Secre of the Interior, the
Council on Environmental ity, the inistrator, and the
Commission, except that the Secretary shall not be required in
any such environmental impact statement to consider the need
for a repository, the alternatives to geological disposal, or alter-
native sites to the Yucca Mountain site; .

(E) prelimi comments of the Commission conceraing
the extent to which the at-depth site characterization analysis
and the waste form proposal for such site seem to be sufficent
for inclusion in any application to be submitted by the Sec-
re forlicensingofsuchsiteasar:goaitory;

the views and comments of the Governor and legisla-
ture of any State, or the governing body of any affected Indian
tribe, as determined by the Secretary, er with the re-
sponse of the Secretary to such views;

(G) such other informsation as the Secretary considers
appropriate; and

any impact report submitted under section 116(cX2)B)
by the State of Nevada.

15
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(2XA) I, efter recommendation by the Secretary, the President
considers the Yucca Mountain site qualified for application for a
construction euthorization for a repository, the President shall sub-
mit & recommendation of such site to Congress.

(B) The President shall submit with such recommendation a
copy of the statement of such site prepared by the Secretary under

h (1).
P iSXK) The President ma& not recommend the approval of the
Yucca Mountain eite unless the Secretary has recommended ¢o the
President under paragraph (1) epproval of such site and has sub-

. mitted to the President a statement for such site as required under

BN s ; i
) No recommendation of a site by the President under this
subsection shall ire the pregzaration of an environmental im-
pact statement under section 102(2XC) of the National Environ-
mental Policy Act of 1869 (42 U.S.C. 4332(2XC)), or to any
environmental review under subparagraph (E) or (F) of section
102(2) of such Act. .

(b) SUBMISSION OF APPLICATION.—If the President recommends
to the Congress the Yucca Mountain site under subsection (a) and
the gite designation is permitted to take effect under section 116,
the Secretary shall submit to the Commission an application for a
construction authorization for a repository at such site not later
than 90 days after the date on which the recommendation of the
site designation is effective under such section and shall provide to
thel(i}ozgmoz'nndlegislamreofthe State of Nevada a copy of such
application.

(c) STATUS REPORT ON APPLICATION.—Not later than 1 year
after the date on which an application for a construction authoriza-
tion is submitted under sugsecb'on (b), and annuslly thereafter
until B1:l£‘e!.n cla‘tﬁh on :vhich such ant{:grization is grand est;}'b&; Co:nmm—the i
sion mit & re to the Cozfress i
ceedings undertaken tbf’:uﬂgh the date of such report with regpa?:l
to such application, including a description of—

&§ any msjor unresolved safety issues, and the expla-
nation of the Secretary with respect to design and operation
plans for resolving such issnes; .

(2) any matters of concention regarding such application;

(3) any Commission actions regarding the granting or de-
nial of such authorization.

(d) CommissION ACTION.—~The Commission shall consider an
application for a construction suthorization for all or part of a
repository in accordance with the laws applicable to such applica-
tions, except that the Commission ghall 1ssue a final decision ap-
proving or disapproving the issuance of a construction authoriza-
tion not later the expiration of 8 years after the date of the
submission of such application, except that the Commission may
extend such deadline by not more than 12 months if, not less than
30 days before such deadline, the Commission complies with the re-
porting requirements established in subsection (eX2). The Commis-
gion decigion approving the first such application shall prohibit the .
emplacement in the first repository of a tity of spent fuel con-

. taining in excess of 70,000 metric tons of heavy metal or a quantity
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of solidified high-level radioactive waste resulting from the reproc:
essing of such & quantity of spent fuel until such time as & second
repository is in operation. In the event that & monitored retrievable
storage facility, approved pursuant to subtitle C of this 1 ghall
be located, or is planned to be located, within 50 miles of the first
repository, then the Commission decision approving the first such
application shall prohibit the emplacement of & on}uantxty of spent
fiel containing in excess of 70, metric tons of heavy metal or
& quantity of eolidified higlb-level radioactive waste resulting from
the reprocessing of spent tuel in both the repository and monitored
retrievable storage facility until such time &s & second repository
is in operation.

(e) PROJECT DECISION SCHEDULE.—(1) The Secretary shall pre-
g‘are and update, as appmser;asge, in cooperation with all affected

ederal agencies, a project decision schedule that portrays the opti-
mum way to attain the operation of the repository, within the time

genods specified in this subtitle. Such schedule shall include a

escription of objectives and a sequence of deadlines for all Federal
agenaes required to take action, including an identification of the
a:;viges v‘nn]l which a dgiz:ay. nlie the start, or_ggpleﬁo% of such
activities cause & in beginning re operation.

(2) Any Federsal agenc’;' that detemine&ostimt it cannot comply
with any deadline in the project decision schedule, or fails to so
comply, shall submit to the Secretary and to the Congress a writ-
ten report explaining the reason for its failure or expected failure
to meet such deadline, the reason why such agency could not reach
an agreement with the Secretary, the estimated time for comple-
tion of the activity or activities involved, the associated effect on its
other deadlines in the project decision schedule, and any rec-
ommendations it may have or actions it intends to take regarding
any improvements in its operation or organization, or changes to
its statutor{ directives or authority, so that it will be able to miti-
gate the delay involved. The Secretary, within 80 days after receiv-
Ing eny such re shﬂllﬁlewithtﬁeCongresshisrespometo
such report, including the reasons why the Secretary could not
amend the v3-e<:t decision schedule to accommodate the Federal
agency invo,

. () ENVIRONMENTAL IMPACT STATEMENT.—(1) recommenda-
tion qzadeF glle Secretary under tlt'.;:isﬁﬁ.sect:um abatl be wt;xm;%atga :
& major eral action significan ecting the E:a.l.\ e
human environment for Eurposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.). A final environmental
impact statement prepared by the Secretary under such Act ghall
accompany any recommendation to the Pregident to approve a site

fora re%sitory.

(2) With res to the regsmrem ents imposed by the National
Environmental Policy Act of 1869 (42 U.S.C. 4321 et seq.), compli-
ance with the procedures and requirements of this Act shall be
deemed adequate consideration of the need for a repository, the
time of the initial availability of a repository, and all alternatives
to the isolation of high-level radioactive waste and spent nuclear
fuel in a repository.

180 in original Raference probably should be to subtitle C of this title.
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(8) For purposes of complying with the requirements of the Na-
tional Environmental Polic; Act of 1969 (42 U.S.C. 4321 et seq.)
and this section, the Secretary need not consider alternate gites to
the Yucca Mountain site for the repository to be developed under
this subtitle. .

(4) Any environmental impact statement prepared in connec-
tion with a repository proposed to be constructed by the Secretary
under this subtitle shall, to the extent practicable, be adopted by
the Commission in connection with the issuance by the Commission
of a construction suthorization and license for such repository. To
the extent such statement is adopted by the Commission, such
adoption ghall be deemed to also satisfy reagz:lz:xbﬂmee of the
Commission under the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.) and no further consideration shall be re-
quired, except that n in this subsection shall affect any inde-

ndent responsibilities of the Commission to protect the gubhc
ggg.!lﬁ;t and ;afety under the Atomic Energy Act of 1954 (42 U.S.C.
seq.).

(5) Nothing in this Act shall be construed to amend or other-
wise detract from the licensing requirements of the Nudear Regu-
latory Commission established in title II of the Energy Reorganiza-
tion Act of 1974 (42 U.S.C. 5841 et seq.). .

(6) In any such statement prepared with rel?ea to the reposi-
tory to be constructed under this subtitle, the Nuclear Reg.latory
Commission need not consider the need for a repository, the time
of initial availability of a repository, alternate sites to the Yucca
Mountain site, or nongeologic alternatives to such site.

{42 US.C. 10134)

REVIEW OF REPOSITORY SITE SELECTION

SEC. 115. (2) DEFINITION.~For purposes of this section, the
term “resolution of repository siﬁ:geap&roval" means & joint resolu-
tion of the Co: s8, the matter r the resolving clause of which
is as fo}gvr;a: Ih t there gereg;éh is apm;.u;wet;df %: ;irt:ﬂ::l ....... n{g
a repository, with respect to w & notice a was
mitted oa ". The first blank space in such resolu-
tion be filled with the name of the phic location of the

roposed site of the repository to which such resclution pertains;
second blank epace in such resolution shall be filled with the
designation of the State Governor and? legislature or Indian tribe
governing body submitting the notice of disapproval to which such
resolution pertnins; and the last blank space in such resolution
shall be filled with the date of such submission. .

(b) STATE OR INDIAN TRIBE PETITIONS.—The designation of a
site as suitable for application for a construction authorization for
& repository shall be effective at the end of the 60-day period begin-
ning on the date that the President recommends such gite to the
Congress under section 114, unless the Governor and legislature of
the State in which such eite is located, or the governing body of an
Indian tribe on whose reservation such gite is loca as the case
mag'e be, has submitted to the Congress a notice of disapproval
under section 116 or 118. If any such notice of disapproval has

18 in original. Compars with section 136(bX1).
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been submitted, the designation of such site shall not be effective
except as provided under subsection (c). . .
¢) CONGRESSIONAL REVIEW OF PETITIONS.—If any notice of dis-

%pproval of a repository site designation bas been submitted to the

ongress under section 116 or 118 after a recommendation for ap-
proval of such site is made by the President under section 114,
such gite ghall be disapproved unless, d the first period of 80
calendar days of continuous session of the 88 r the date
of the receipt by the Congress of such notice of disapproval, the
Congress passes & resolution of repository siting lm?apmval in
accordance with this subsection approving such &ite, such reso-
lution thereafter becomes law.

. (d) PROCEDURES APPLICABLE TO THE SENATE.—(1) The provi-
sions of this subsection are enacted by the &—

(A) es an exercise of the rulemaking power of the Senate,
and as such they are deemed a part of the rules of the Senate
but applicable only with respect to the procedure to be followed
in the Senate in the case of resolutions of reposi siting ap-
proval, and such provisions supersede other rules of the Senate
only to the extent that they are inconsistent with such other

rules; and
(B) with full recognition of the constitutional right of the

Senate to change the rules (so far as relating to the procedure

of the Senate) at any time, in the same manner and to the

same extent as in the case of other rule of the Senate.

(2XA) Not later thar tbe first of session following the day
on which any notice of disapproval of a repository eite selection is
submitted to the Congress under section 116 or 118, a resolution
of repository siting approval ehall be introduced (by request) in the
Senate by the chairman of the committee to which such notice of
disapproval is referred, or by a Member or Members of the Senate
Gy o S o ety i

introdu a resolution of re &i 8
provalahaﬁogerefemdto € Appro riateeommggt-;oreon?;:gmg;
of the Senate by the President of Senate, and all such resolu-
tions with respect to the same repository site shall be referred to
the same committee or committees. Upontpeugiraﬁonofwcal-
endgr t:c:ilaya; o‘t)‘f continuous session after afhe 131 uctionwof the ﬁrstté’
resolution of repos & approval with res any si
eachcommitteetowtgydxm reeoluﬁonwumf%dnhallmake
its recommendations to the Senate.

(8) If any committee to which is referred a resolution of siti
approval introduced under paragraph (2XA), or, in the absence
such a resolution, any other resolution of siting approval intro-
duced with respect to the eite involved, has not reported such reso-
lution at the end of 60 days of continucus session of Congress after
introduction of such resolution, such committee thall be deemed to -
be discharged from further consideration of such resolution, and
such t1J:slolm:icm ghall be placed on the appropriate calendar of the

(4XA) When each committee to which & resolution of siting &
pywalhasbeenreferredhaareported,orhasbeendeemedto&
discharged from further consideration of, a resolution described in
paragraph (8), it shall at any time thereafter be in order (even
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though ahlarevioua motion to the same effect has been disagreed to)
for any Member of the Senate to move to eed to the consider-
ation of such resoluticn. Such motion shall be highly privileged and
shall not be debatable. Such motion shall not be subject to amend-
ment, to & motion to postpone, or to &8 motion to proceed to the con-
sideration of other business. A motion to reconsider the vote by
which such motion is agreed to or disagreed to shall not be in
order. If a motion to proceed to the consideration of such resolution
is agreed to, such resolution shall remain the unfinished business
of the Senate until disposed of.

(B) Debate on a resclution of siting approval, and on all debat-
able motions and appeals in connection with such resolution, shall
be ki tﬁ to 1:u:;tMmca‘:3 th?n 10 hourg, Ehi%mﬂ:han be d.ividg
equally between Members favo: an em opposing su
resolution. A motion further to ﬁ debate shall be in order and
shall not be debatable. Such motion shall not be subject to amend-
ment, to &8 motion to postpone, or to & motion to proceed to the con-
sideration of other business, and a motion to recommit such resolu-
tion ehall not be in order. A motion to reconsider the vote by which
such resolution is agreed to or disagreed to shall not be in order.

(C) Immediately following the conclusion of the debate a
resolution of siﬁniaappmal, and a sin%;m call at the con-
clusion of such debate if requested in a with the rules of
the Senate, the vote on final approval of euch resolution shall

occur.
(D)Agpealsﬁ-omthe decisions of the Chair relating to the a)
plication of the rules of the Senate to the ure relating top;
resolution of siting approval shall be decided without debate.
(5) If the Senate receives from the House a resolution of reposi-
siting approval with respect to any site, then the following pro-

ure shall %Egly:
(A) resolution of the House with respect to such gite
shall not be referred to & committee.
(B) With respect to the resclution of the Senate with re-
spect to such site—

(i) the procedure with respect to that or other resolu-
tions of the Senate with respect to such gite ghall be the
same as if no resolution from the House with respect to
such gite had been received; but

(ii) on any vote on final passage of a resolution of the
Senate with respect to such site, a resolution from the
House with respect to such site where the text is identical
ahaﬂtl;e sutomatically substituted for the resolution of the

Senate.
(e) PROCEDURES AFPPLICABLE TO THE HOUSE OF REPRESENTA-
TIVES.—(1) The provisions of this section! are enacted by the

88—

(A) as an exercise of the rulemaking power of the House
of Representatives, and as such they are deemed a part of the
rules of the House, but applicable only with respect to the pro-
cedure to be followed in the House in the case of resolutions
of repository siting approval, and such provisions supersede

180 in eriginal. Referance probably should be ¢o this subsection.
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other rules of the House only to the extent that they are incon-
sistent with such other rules; and
(B) with full recognition of the constitutional right of the

House to change the rules (so far as relating to the procedure

of the House) at any time, in the same manner and to the

same extent as in the case of any other rule of the House.

(2) Resolutions of repository litin& approval shall upon intro-
duction, be immediately referred by the Speaker of the House to
the appropriate committee or committees of the House. Any such
resolution received from the Senate shall be held at the Speaker’s

table.

(Szrgcfon the expiration of 60 days of continuous session after
the introduction of first resolution of repository siting aW
with respect to site, each committee to which such resolution
was referred shall i ed from further consideration of such
resolution, and such resolution shall be referred to the appropriate
calendar, unless such resolution ar an identical resolution was pre-
viously reported by each committee to which it was referred.

(4) It shall be in order for the Speaker to recognize a Member
favoring e resolution to call up & resolution of repository siting ap-
proval after it has been on the agprogriate calendar for § legisla-
tive days. When such resolution i1s called up, the House shall
pmceedy:o its immediate consideration and the Speaker shall recog-

* nize the Member calling up such resolution and a Member opposed

to such resolution for 2 hours of debate in the House, to be equally
divided and controlled by such Members. When such time has ex-
pired, the previous question shall be considered as ordered on the
resolution to adoption without intervening motion. No amendment
to any such resolution shall be in order, nor shall it be in order to
move to reconsider the vote by which such resolution is agreed to

or disagreed to.
(5) If the House receives from the Senate a resolution of reposi-
giting approval with respect to any &ite, then the following pro-

urelhall'f'gsly:
(A) resolution of the Senate with respect to such site
shsall not be referred to & 2cmmittee.

(B) With respect to the resolution of the House with re-
spect to such gite—

(i) the procedure with respect to that or other resolu-
tions of the House with respect to euch site shall be the
same as if no resolution from the Senate with respect to
such gite had been received; but

(ii) on any vote on final passage of a resolution of the
House with respect to such gite, a resolution from the Sen-
ate with respect to such gite where the text is identical
shall be automatically substituted for the resolution of the

House.
(f) COMPUTATION OF DAYS.—~For s of this eection~—
(1) continuity of session of is broken only by an

adjournment gine die; and

(2) the days on which either House is not in session be-
cause of an adjournment of more than 8 days to a day certain
are excluded in the computation of the y period referred
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to in subsection (c) and the 60-day period referred to in sub-
sections (d) and (e). .

*(g) INFORMATION PROVIDED TO CONGRESS.—In considering any
notice of disapproval submitted to the Congress under section 116
or 118, the Congress may obtain any comments of the Commission
with respect to euch notice of disapproval. The provision of such
comments by the Commission shall not be construed as binding the
Commission with respect to any licensing or authorization action
concerning the repository involved.

{42 US.C. 10185)

PARTICIPATION OF STATES

SEC. 116. (a) NOTIFICATION OF STATES AND AFFECTED
TRIBES.—The Secretary ehall identify the States with one or more
tially acceptable sites for a repository within 90 days after the
te of enactment of this Act. Within 80 days of such identificati

the Secretary shall notify the Governor, the State legislature,
the tribal council of any affected Indian tribe in any State of the
potentially acceptable sites within such State. For the of
this title, the term “potentially acce e site” means any site at
which, after geologic studies and field mappinf but before detailed

ologic data gathering, the Department undertakes i

ing and geophyeical testing for the definition of site location.

(b) STATE PARTICIPATION IN REPOSITORY SITING DECISIONS.~—
(1) Unless otherwise provided by State law, the Governor or? leﬁ
lature :{ te:% State shall hz:lve authoﬁtyhtgzt)mlb;nit a mﬁei; of di
approv e&nfreumer ATAZTA: . In any case in which
State law provides for submxssxo‘r’x of mg such notice of disap

any other person or entity, any reference in this gubtitle to the

r or legislature of such State shall be considered to refer
instead to such other person or entity.

(2) Upon the submission by the President to the Congress of
& recommendation of a eite for & repository, the Governor or legis-
lature of the State in which such site is located may disapprove the
gite designation and submit to the C%esa a notice of disapproval.
Such rnor or legislature may mit such a notice of dis-
ggmaltotbeCongrennotlaterthantheGOdaysaﬁerthedate

t the President recommends such site to the 8 under
section 114. A notice of disapproval shall be considered to be sub-
mitted to the Congress on the date of the transmittal of such notice
of disapproval to the Speaker of the House and the President pro
tempore of the Senate. Such notice of disapproval shall be accom-
ra.gxed by a statement of reasons explaining why such Governor or
egislature disapproved the recommended repository site involved.

(3) The suthority of the Governor or legislature of each State
under this subsection shall not be applicable with respect to any
gite located on a reservation.

(c) FINANCIAL AsSISTANCE.—(1XA) The Secre ehall make
Erent for the purpose of perticipating in activities required by, this
ment for the purpose icipa in activities i
section and section 117 01? authori% by written agreement entered

'Bohcﬂzim!.&mpuivithucﬁonuﬁ(ll
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into uant to section 117(c). Any salary or travel expense that
womm;‘.linarily be incurred by such State or affected unit of local

government, may not be considered eligible for funding under this

a h.
d 5%) el'he Secretary shall make grants to the State of Nevada
and any affected unit of Jocal government for purposes of enabling
such State or affected unit of local government— . .

(i) to review activities taken under this subtitle with re-
spect to the Yucca Mountain site for purposes of dete
any potential economic, social, public health and safety, an
environmental impacts of a repository on such State, or af-
fected unit of local government and its residents;

(ii) to develop a request for impact assistance under para-
grap(l; ()2)éo in itoring, testing, aluati

i eng; any moni , testing, or evaluation
activitiet: with :get:pea to eite characterization programs with
regard to such site;

(iv) to provide information to Nevada residents regarding
any activities of such State, the Secretary, or the Commission
with respect to such site; and

(v) to request information from, and make comments and
recommendations to, the Secretary regarding any activities
taken under this subtitle with respect to such site.
© Ant{ ealary or travel expense that would ordinarily be in-

curred by the State of Nevada or any affected unit of local govern-
ment may not be considered eligible for funding under this para-

graph

(2XAXi) The Secre ghall provide financial and technical
asgistance to the State of Nevada, and any affected unit of local
government requesting such assistance. N .

(ii) Such assistance shall be designed to mitigate the impact on
such State or affected unit of local government of the development
of such repository and the charactenization of such site.

(iif) Such assistance to such State or affected unit of local gov-
ernment of such State shall commence upon the initiation of site
characterization activities. .

(B) The State of Nevada and any affected unit of local govern-
metxl:t nﬁg requeé’t &ssiatance under % substgction by pre;:gggf
and submitting e Secre & report on the economic,
public health and safety, andt:;yvironmental impacts that are likely
to result from site characterization activities at the Yucca Moun-
tain gite. Such report shall be submitted to the Secretary after the
Secretary has submitted to the State a feneral plan for eite charac-
terization -activities under section 113(b).

(C) As soon as practicable after the Secretary has submitted
such site characterization plan, the Secre shall seek to enter
into & binding agreement with the State of Nevada setting forth—

(i) the amount of assistance to be provided under this sub-
section to such State or affected unit of local government; and
(ii) the procedures to be followed in ing such assist-

ance,
(3XA) In addition to financial assistance provided under para-

graphs (1) and (2), the Secretary shall grant to the State of Nevada
anmy affected unit of local government an amount each fiscal
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year equal to the amount such State or affected unit of local gov-
ernment, respectively, would receive if authorized to tax site char-
acterization activities at such site, and the development and oper-
ation of such repository, as such State or affected unit of local gov-
ernment taxes the non-Federal real property and industrial activi-
ties occurring within such State or affected unit of local govern-
ment.

(B) Such ts shall continue until such time as all such
activities, development, and operation are terminated at such site.

(4XA) The State of Nevada or any affected unit of local govern-
ment may not receive any grant under paragraph (1) after the expi-
ration of the 1-year period following—

(i) the date on which the Secretary notifies the Governor
and legislature of the State of Nevada of the termination of
site characterization activities at the gite in such State;

(ii) the date on which the Yucca Mountain site is dis-
approved under section 115; or

(iii) the date on which the Commission disapproves an ap-
plication for a construction authorization for a repository at
such site;

whichever occurs first.

(B) The State of Nevada or any affected unit of local govern-
ment may not receive any further assistance under paragraph (2)
with respect to & site if repository construction activities or site
characterization activities at such site are terminated by the Sec-
retary or if such activities are permanently enjoined by any court.

(C) At the end of the 2-year period beginning on the effective
date of any license to receive and possess for & repository in a
State, no Federal funds, shall be made available to such State or
affected unit of local government under paragraph (1) or (2), except

for—

(i) such funds as may be necessary to support activities re-
lated to any other repository located in, or proposed to be lo-
cated in, such State, and for which a license to receive and pos-
sess has not been in effect for more than 1 year; :

(ii) such funds as may be necessary to support State activi-
ties pursuant to agreements or contracts for impact assistance
entered into, under paragraph (2), by such State with the Sec-
retary during such 2-year period; an

(1ii) such funds as may be provided under an agreement
entered into under title IV.

(5) Financial assistance authorized in this subsection ghall be
made out of amounts held in the Waste Fund.

(6) No State, other than the State of Nevada, may receive
financial assistance under this subsection after the date of the
enactment of the Nuclear Waste Policy Amendments Act of 1987.1
the Sertetary is required ager sy provision of this A% to BoLh

e tary is ired under any provision i to noti
or consult with the governing body of an affected Indian tribe
where a eite is located, the Secretary sghall also notify or consult

1The date of enactment was Dec. 22, 1987,

24



211 NUCLEAR WASTE POLICY ACT OF 1882 Sec. 111

with, as the case may be, the Governor of the State in which such
reservation is located.

{42 UE.C. 10136]

CONSULTATION WITH STATES AND AFFECTED INDIAN TRIBES

SEC. 117. (a) PROVISION OF INFORMATION.—(1) The Secretary,
the Commission, and other agencies involved in the construction,
operation, or regulation of any asfect of a r‘?osxwrg in a State

provide to the Governor and eﬂalature of such State, and to
the governing body of any affected Indian tribe, timely and com-
plete information regarding determinations or plans made with re-
spect to the site characterization siting, development, design, li-
censing, construction, operation, regulation, or decommissioning of
such re .
(2) Upon written request for such information by the Governor
orlegislatumofmchsmte,orbythe&overmngbodyofan\y.af-
fected Indian tribe, as the case may be, the Secre shall provide
a written response to such request within 80 days of the receipt of
such request. Such response shall provide the information re-
quested or, in the alternative, the reasons why the information can-
not be sotg:ovided. If the Secretary fails to so respond within such
30 days, Governor or legislature of such State, or the governing
body of any affected Indian tribe, as the case may be, may transmit
& formal written objection to such failure to respond to the Presi-
dent. If the President or Secretary fails to respond to such written
restest within 30 days of the receipt by the sident of such for-
mal written objection, the Secret.:.rdy shall immediately d all
activities in such State authorized by this subtitle, and not
renew such activities until the Governor or legisiature of such
State, or the governing body of any affected Indian tribe, as the
case may be, hz;rtgncf:ived the written response to such written re-

quest reqcu‘:;red is subsection. .
(b) CONSULTATION AND COOPERATION.—In performing any
study of an area within a State for the purpose of determining the
suié:qbility b:i’;ﬁuchﬂar%a fo;- Y reposigolry " t to sechtog ll:zﬂ(:i:l);
and in su ently develo and loa any reposi wi
such Sta:le,l the 1Saecre :hgllnsg z;::nlt 3.::% cooperate with t.h:f Gov-
ernor and legislature of 8 an e governing body
affected Indian tribe in an effort to resolve the concerns of
State and any affected Indian tribe regarding the public health and
tory. To. carying. out b dusies water than sobtitle, the Secreiacy
ry. ing out his duties under thi itle, the
shall take such concerns into account to the maximum extent fea-
sible and as specified in written sgreements entered into under
subsection (c).

(c) WRITTEN AGREEMENT.—~Not later than 60 :xl:i‘ after (1) the
spproval of a site for site characterization for & repository
under section 112(c), or (2) the written st of the State or In-
dian tribe in any affected State notified under section 116(a) to the
Secretary, whichever,? ﬁrstoccurs,theSea':mlhaﬂseekto
enter into & binding written agreement, and begin negotia-

180 in eriginal. The comma probabdly should pot sppear.

25



Sec. 117 NUCLEAR WASTE POLICY ACT OF 1882 212

tions, with such State and, where appropriate, to enter into a “ﬁ.
rate binding agreement with the governing body of any affected In-
dien tribe, setting forth (but not limited to) the procedures under
which the requirements of subsections (a) and (b), and the provi-
eions of such written agreement, shall be carried out. Any such
written agreement shall not affect the authority of the Commission
under existing law. Each such written agreement shall, to the max-
imum extent feasible, be completed not later than € months after
such notification. Such written agreement shall specify

ures—

(1) by which such State or governing body of an affected
Indian tribe, as the case may be, may study, determine, com-
ment on, and make recommendations with regard to the pos-
gible public heﬁth and eafety, environmental, social, and eco-
nomic impacts of any such repository;

(2) by which the Secretapr?y?shaﬁ consider and respond to
comments and recommendations made by such State or gov-
erning body of an affected Indian tribe, including the period in
which the tary shall so respon%

(3) by which the Secretary and such State or governing
body of an affected Indian tribe may review or modify the

ent periodi .
(4)bywhichm5gStateorgmmingbodyofanaﬂ'ected
Indian tribe is to submit an impact report and request for im-
pact assistance under section 116(c) or section 118(b), as the
case may be;
(5) gy which the Secretary shall assist such State, and the
units of general local government in the vicinity of the reposi-
tory site, in resolving the offsite concerns of such State and
units of general local government, including, but not limited to,
questions of State liability arising from accidents, necessary
road upgrading and access to the site, ongoing emergency pre-
P 8 and emergency response, monitoring of tramgro
tation of high-level radicactive waste and spent nuclear fuel
t bxtang h State, conduct of baseline hedt% studies of
inhal in neighboring ¢>mmunities near the repoei
gite and reasonable mc monitoring thereafter, a.ngogowxg
toring of the repository site upon any decommissioning and
d.econtamnahoﬁl
. (6) by which the Secretary shall consult and cooperate
with such State on a regular, ing basis and provide for an
orderly process and timely schedule for State review and eval-
uation, including identification in the agreement of key events,
milestones, and decision points in the activities of the Sec-
retary at the potentia) repository site;
by which the Secretary shall notify such State prier to
the trans tion of any high-level radicactive waste and
epent nuclear fuel into State for disposal at the repository

site;

:gz)nby wltuch suchd State may conduct rea:gnable inde-
pen monitoring and testing of activities on the reposi
site, except that such monitoring and testing shall notpm
sonably interfere with or delay onsite activities;
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(8) for sharing, in accordance with applicable law, of all
technical and licensing information, the utilization of available
expertise, the facilitating of Fermit procedures, joint project re-
view, and the formulation of joint surveillance and monitoring
arrangements to carry out applicable Federal and State laws;

(10) for public notification of the procedures speci.ﬁed
under the preceding paragraphs; and

be(11) for resolving fob'ectitlma of a Stgt:g md?,- vqgected {ndxan
tribes et any stage of the planning, siting, opment, con-
struction, op’ération. or dos':xre of such a facility within such
State through negotiation, arbitration, or other appropriate
echanisms

m .

(d) ON-SITE REPRESENTATIVE.—The Secretary shall offer to
State, Indian tribe or unit of local government within whose juris-
diction a site for & repository or monitored retrievable storage facil-
ity is located under this title an op, ity to designate a rep-
resentative to conduct on-site oversight activities at such gite. Rea-
gﬁmemes of such representatives shall be paid ocut of the

(42 US.C. 10187)

PARTICIPATION OF INDIAN TRIBES

SEC. 118. (8) PARTICIPATION OF INDIAN TRIBES IN REPOSITORY
SITING DECISIONS.—Upon the submission by the President to the
of & recommendation of a site for a repository located on
the reservation of an affected Indian tribe, the governing body of
such Indian tribe may disapprove the site designation and submit
to the Congress & notice of disapproval. The governing body of such
Indian tribe may submit such a notice of disapproval to the Con-
gress not later &a.n the 60 days after the date that the President
- recommends such site to the Crﬁgress under section 114. A notice
of disapproval shall be considered to be submitted to the Congress
on the date of the transmittal of such notice of disapproval to the
Speaker of the House and the President pro tem of the Senate.
Such notice of disapproval shall be accompanied by a statement of
reasonse:slmmng' ing why the governing body of such Indian tribe
disap the recommended reposita%eite involved.
) FINANCIAL ASSISTANCE.—(1) The Secretary shall make
grants to each affected tribe notified under section 116(a) for the
pugosg of participating in activities required by section 117 or
authorized by written agreement entered int:urutsuant to section
117(c). Any salary or travel expense that would ordinarily be in-
mdder tll;a’; such tribe, may not be considered eligible for funding
un:

_ (2XA) 'F::agetary ghall make grants to each affected Indian
tribe where a candidate site for a repository is approved under sec-
tion 112(c). Such grants may be made to each such Indian tribe
only for purposes of enabling such Indian tribe—

pecgi)tow reeziew acftivities takenofundc:g:e' this subtitle with txr:.l
8 such site for purposes ining any potenti
economic, social, public health and safety, a.ng environmental
impacts of such repository on the reservation and its residents;
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(ii) to develop a request for impact assistance under para-
graph (2); ) .

(iii) to engage in any monitoring, testing, or evaluation
activities with respect to site characterization programs with
regard to such site;

(iv) to provide information to the residents of its reserva-
tion regarding any activities of such Indian tribe, the Sec-
retary, or the Commission with respect to such site; and

(v) to request information from, and make comments and
recommendations to, the Secretary regarding any activities
taken under this subtitle with réee?ect to such gite.

(B) The amount of funds provided to any affected Indian tribe
under this paragraph in any fiscal year may not exceed 100 percent
of the costs incurred by such Indian tribe with respect to the activi-
ties described in clauses (i) through (v) of subgearagraph (A). Anng
salary or travel expense that would ordinarily be incurred by su
Indian tribe may not be considered eligible for funding under this

paragreph. . . .
(3XA) The Secretary shall provide financial and technical
assistance to any affected Indian tribe requesting such essistance
and where there is a site with respect to which the Commission
has authorized construction of a repository. Such assistance shall
be designed to mitigate the impact on such Indian tribe of the
development of such repository. Such assistance to such Indian
tribe shall commence within 6 months followi tt';:cgranﬁng by
the Commission of a construction authorization for repository
and following the initiation of construction activities at such site.
(B) Any affected Indien tribe desiring assistance under this
paragraph shall prepare and submit to the Secretary a report on
any economic, social, public health and safety, and environmental
impacts that are likely as a result of the development of & reposi-
tory at a gite on the reservation of such Indian tribe. Such report
shall be submitted to the Secretary following the completion of site
characterization activities at such site and before the recommenda-
tion of such site to the President by the Secretary for application
for a construction authorization for a repository. As soon a&s prac-
ticable following the granting of & construction euthorization for
sunbtepodwz,theSem-e shall seek to enter into a binding
a ent with the Indian involved setting forth the amount
of assistance to be provided to such Indian tribe under this para-
graph and the procedures to be followed in providing such assist-
ance.

(4) The Secretary shall grant to each affected Indian tribe
where & site for a repository is approved under section 112(c) an
amount each fiscal year equal to the amount such Indian tribe
would receive were it authorized to tax site characterization activi-
ties at such site, and the development and operation of such reposi-
tory, es such Indian tribe taxes the other commercial activities
occurring on such reservation. Such ts ghall continue until
such time as all such activities, development, and operation are
terminsated at such site. _
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5)? ﬁll)lgmdaﬁe !tgdian tnb: ma; t|talot1rec=eive any follt under
aragrap. r the expiration of the l-year peri owing—
d (i) the date on which the Secretary notifies such Indian
tribe of the termination of site characterization activities at the
candidate site involved on the reservation of such Indian tribe;
o ({igsthe date on which such site is disapproved under sec-

on 115; :

(iii) the date on which the Commission disapproves an ap-
pligtig; gor & construction authorization for & repository at
such site;

(iv) the date of the enactment of the Nuclear Waste Policy
Amendments Act of 1987;¢

whichever occurs first, unless there is another candidate site on the
reservation of such Indian tribe that is approved under section
112(c) and with respect to which the actions described in clauses
(i), (ii), and (iii) have not been taken. .
(B) gn affected I’ﬁdfg‘,‘a“i%m’ not t:':taeurete u‘? furtheért;smt-
ance under paragra with res a &i reposi con-
struction activities St such site are m.\mted by t.hegoSescremry or
if such activities are permanently enjoined by any court. )
(C) At the end of the 2-yearperiodbo;_gxmﬁngcntheeﬂ'ecnve
dste of eny license to receive and possess for & repository at a eite
on the reservation of an affected Indian tribe, no Federal funds
shall be made available under paragraph (1) or (2)¢ to such Indian
O etk Fands be necessary to support activities of

i) su 85 A n sup: a es
such Indian tribe related to any other reposi where a li-
cense to receive and possess has not been in effect for more
than 1 year; and

(ii) such funds as may be necessary to support activities of
such Indian tribe pursuant to ents or contracts for im-

act assistance entered into, under paragraph (2), by such In-
tribe with the Secre dmgmchz-year ri
(6) Financial assistance authorized in this subsection ghall be
made out of amounts held in the Nuclear Waste Fund established
in section 302. :
{42 US.C. 10188)

JUDICIAL REVIEW OF AGENCY ACTIONS

SEC. 118. (a8) JURISDICTION OF UNITED STATES COURTS OF AP-
PEALS.—(1) Except for review in the Supreme Court of the United
States, the United States courts of appeals shall have original and
exclusive ction over any civil action—

) for review of any final decision or action of the Sec-
retu%. the President, or the Commission under this subtitle;
(B) alleging the failure of the Secretary, the President, or
the Commission to make any decision, or take any action, re-
quired under this subtitle;
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(C) challenging the constitutionality of any decision made,
or action taken, under any provieion of this subtitle;

(D) for review of any environmental impact statement pre-
pared pursuant to the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) with respect to any action under
this subtitle, or s required under section 185(cX1), or allegzﬁ
& failure to prepare such statement with respect to any su
action; ’

(E) for review of any environmental assessment prepared
under section 112(bX1) or 135(cX2); or .

(F) for review of any research and development sctivity
(2 The veaus of roceeding under this section ghall be

e venue of any p under on in
the judicial circuit in wgich the petitioner involved resides or has
its principal office, or in the United States Court of Appeals for the
District of Columbia. . .

(c)* DEADLINE FOR COMMENCING ACTION.—A civil action for ju-
dicial review described under subsection (a)(1) may be brought not
later than the 180th day after the date of the deasion or action er
failure to act involved, as the case may be, except that if a party
ehows that he did not know of the decision or action complained

of (or of the failure to act), and that a reasonable person acting

under the circumstances would not have known, such party m:g
bring a civil action not later than the 180th after the date su
party acquired actual or constructive knowl of such decision,
action, or failure to act.

{42 US.C. 10139)

EXPEDITED AUTHORIZATIONS

SEC. 120. (e) ISSUANCE OF AUTHORIZATIONS.~(1) To the extent
that the taking of any action related to the site characterization of
:b;:te o;h%e construction o:uigitial og;rhat‘t:c‘{n of a repositfo:i'y under

su e requires a certificate, ri -way, permit, lease, or
other sutherization from & Federal agency or officer, such
or officer shall issue or grant any such authorization at the earliest
practicable date, to the extent permitted by the applicable provi-
sions of law administered by such agency ar officer. All actions of
& Federal agency or officer with respect to consideration of applica-
tions or requests for the issuance or grant of any such authoriza-
tion shall be expedited, and any such application or request shall
take precedence over any similar applications or requests not re-
me?zt)o'fﬁ& mmwﬁi? ragraph (1) shall ly

e provisions a (1 not apply to cer-
tificate, right-of-way, perm’gt, leasg or other authon'gaﬁon isasnged or
granted by, or requested from, the Commission.

(b) TERMS OF AUTHORIZATIONS.~ authorization issued or
granted pursuant to subsection (a) include such terms and
conditions as may be required by law, and may include terms and
conditions permitted by law.

142 US.C. 10140)

380 in eriginal. Designation probably should be (b).
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CERTAIN STANDARDS AND CRITERIA

SEC. 121. (8) ENVIRONMENTAL PROTECTION AGENCY STAND-
ARDS.—Not later than 1 year after the date of the enactment of this
Act, the Administrator, pursuant to authority under other provi-
sions of law, shall, b e, promulgate generally applicable stand-
ards for protection of the general environment from offsite releases
from radioactive material in repositories.

(b) CoyMisSION REQUIREMENTS AND CRITERIA.—(1XA) Not
later than January 1, 1984, the Commission, pursuant to authori
under other provisions of law, shall, by rule, promulgate techni .
requirements and criteria that it apply, under the Atomic En-
ergy Act of 1954 (42 U.S.C. 2011 et segg and the Energy Reorga-
nization Act of 1974 (42 U.S.C. 5801 et eeq.), in approving or
disapproving— = - _

(i) applications for asuthorization to construct repositories;

(ii) epplications for licenses to receive and possess spent
nuclearmdel and high-level radicactive waste in such reposi-
tories;

(ifi) spplications for euthorization for closure and decom-

misgioning of such repositories. A

(B) Such criteria provide for the use of a system of mul-
tiple barriers in the design of the reposi and include such
restrictions on the retrievability of the solidified high-level radio-
active waste and spent fuel emplaced in the repository as the Com-
mission deems appropriate. : '

(C) Such requirements and criteria shall not be inconsistent
with any comparable standards promulgated by the Administrator
under subsection (a).

(2) For purposes of this Act, nothing in this section shall be
construed to prohibit the Commission from promulgating require-
ments and criteris under paragraph (1) before the Administrator
promulgates standards under subsection (a). If the Administrator
promulgates standards under subsection (8) after requirements and
criteria are promulgated by the Commission under paragraph (1),
such requirements and criteria ghall be revised by the Commission
if necessary to comply with paragraph (1XC).

(c) ENVIRONMENTAL IMPACT STATEMENT.—The promulgation of
standards or criteria in accordance with the provisions of this sec-
tion shall not require the pregaration of an environmental impact
statement under section 102(2XC) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332(2XC)), or to require any environ-
muecgtilc{eview under subparagraph (E) or (F) of section 102(2) of
s

(€2 US.C. 10141)
DISPOSAL OF SPENT NUCLEAR FUEL

SEC. 122. Notwithstanding any other provision of this subtitle,
any repository constructed on a site approved under this subtitle
shall be designed end constructed to permit the retrieval of any
spent nuclear fuel placed in such repository, during an appropriate
period of operation of the facility, for any reason pertaining to the
public health and safety, or the environment, or fgre the purpose of
permitting the recovery of the economically valuable contents of
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such spent fuel. The Secretary shall epecify the appropria tesenod'
of remﬁbility with respect to any repository at the time of desi
of such repository, and such a:jped. of such repository shall be

ject to approval or disapproval by the Commission as part of the
construction authorization process under subsections (b)

(d) of section 114.

{42 U.B.C. 10142)

TITLE TO MATERIAL

SEC. 123. Delivery, and acceptance by the Secretary, of any
high-level radioactive waste or spent nuclear fuel for & repository
constructed under this subtitle shall constitute & transfer to the
Secretary of title to such waste or spent fuel.

42 US.C. 10143]

CONSIDERATION OF EFFECT OF ACQUISITION OF WATER RIGHTS

SEC. 124. The Secretary shall give full consideration to
whether the development, construction, and operation of a reposi-
tory may require any ase or other acquisition of water nights
that will have & significant adverse effect on the present or future
development of the area in which such repository is located. The
Secretary shall mitigate any such adverse effects to the maximum
extent practicable. ,

42 US.C. 10144)

TERMINATION OF CERTAIN PROVISIONS

SEC. 125. Sections 119 and 120 shsall cease to have effect at
such time as & repository develg})ed under this gubtitle is licensed
:lo reefiizf end possess high-leve! radioactive waste and spent nu-

ear

142 US.C. 10145)
SUBTITLE B—INTERIM STORAGE PROGRAM

FINDINGS AND PURPOSES

SEc. 131. (2) FINDINGS.~The Congress finds that—

(1) the persons owning and opersting civilian nuclear
power reactors have the primary responsibility for providing
Interim storage of spent nuclear fuel from such reactors, by
m , to the extent practical, the effective use of existing
storage faclities at the site of each dvilian nuclear power reac-
tor, and by sdding new onsite storage capacity in & timely
manner where practical;

(2) the Federa! Government has the responsibility to
encourage and expedite the effective use of existing storage
facilities and the addition of needed new storage capacity at
the site of each civilian nuclear power reactor; and '

.. (8) the Federal Government has the responsibility to pro-
.vide, in accordance with the isions of this subtitle, not
more than 1,900 metric tons of capacity for interim storage of
spent nuclear fuel for civilian nuclear power reactors that can-
not reasonsbly provide adequate storage capacity at the sites
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of such reactors when needed to assure the continued, orderly
operation of such reactors. .
) PURPOSES.—The purposes of this subtitle are—

(1) to provide for the utilization of available spent nuclear
fuel pools at the gite of each civilian nuclear power reactor to
the extent practical and the addition of new spent nuclear fuel

e capacity where practical at the site of such reactor; and

()topravide,inawordancewiththepmmwnsof'thzs
subtitle, for the establishment of a federally owned and oper-
ated system for the interim storage of spent nuclear fuel at one
or more facilities owned by the Federal Government with not
more than 1,900 metric tons of capacity to prevent disruptions
in the orderiy aperation ohmg civilian nuclear power reactor
that cannot reasonably provide adequate gpent nuclear fuel
storage capacity at the site of such reactor when needed

{42 US.C. 10151])

AVAILABLE CAPACITY FOR INTERIM STORAGE OF SPENT NUCLEAR FUEL

SEC. 182. The Secretary, the Commission, and other suthorized
Federal officials shall each take such actions as such official con-
siders necessary to encourage and expedite the effective use of
evailable storage, and necessary additional storage, at the site of
each civilian nuclear power reactor consistent with—

(1) the protection of the public health and safety, and the
environment;
(2) economic considerations;
(3) continued operation of such reactor;
(4) any applicable provigions of law; and
(5) the views of the population surrounding such reactor.
[42 UK.C. 10152)

INTERIM AT REACTOR STORAGE
SEC. 183. The Commission shall, by rule, establish procedures
for the licensing of any technology apgmve& by the ission

under section 21%e)? for use at the site of any civiian nudear
power reactor. The establishment of such procedures shall not
clude the licensing, under any applicable procedures or rules of the
Commission in efifect prior to such establishment, of eny technm
for the storage of civilian spent puclear fuel at the site of any civil-
ian nuclear power reactor.

(42 US.C. 10183]

LICENSING OF FACILITY EXPANSIONS AND TRANSSHIPMENTS

SEC. 134. (a) ORAL ARGUMENT.~In any Commission hearing
under section 189 of the Atomic Energy Act of 1954 (42 U.S.C.
2239) on an application for a license, or for an amendment to an
existing license, filed afier the date of the enactment of this Act,
to expand the spent nuclear fuel storage capacity at the site of &
civiian nuclear power reactor, th.rm.:a the use of high-density fuel
storage racks, fuel rod compaction, trensshipment of spent nu-

380 in eriginal. Reference probably ahould be to section 218(a).
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clear fuel to another civilian nuclear er reactor within the same
utility system, the construction of additional spent nuclear fuel pool
capacity or dry storage capacity, or by other means, the Commis-
sion ehall, at the request of any party, provide an opportunity for
oral argument with respect to any matter which the Commission
determines to be in controversy among the parties. The oral ﬁ:—
ment shall be preceded by such discovery procedures as the rules
dtbeCommissionsha]lpmvide.Thezomms’mong all require
each party, including the Commission staff, to submit in wntten
form, at the time of the oral srgument, 8 summary of the facts,
data, and arguments upon which euch party proposes to rely that
are known at such time to such party. Only facts and data in the
form of sworn testimony or written submission may be relied upon
by the parties during oral ergument. Of the matenals that may be
submitted by the parties during oral ent, the Commission
shall only consider those facts and data that are submitied in the
form of sworn testimony or written submission.

(b) ADJUDICATORY G.—1) At the conclusion of any oral
argument under subsection (a), the Commission shall designate

any disputed question of fact, together with remaining ques-
tions of law, for resclution in an adiudieato:yn{waﬂng ﬁy if it
determines that— _

(A) there is a gepuine and substantial dispute of fact
which can only be resolved with sufficient accuracy by the
introduction of evidence in an adjudicatory hearing; and

(B) the decision of the Commission 18 likely to depend in
whole or in part on the resolution of such dispute.

(2) In malang a determination under this subsection, the
88100—

(A) shall designate in writing the specific facts that are in
genuine and substantial diapuntg.g the reason why the decision
of the agency ig likely to depend on the resolution of such facts,
and the reason why an adjudicatory hearing is likely to resolve
the dis utaa‘i and ’

® (i) > eonsic}%xl:mg the d constructi

i) any issue ing to the design, ion, or
operation of any civilian nuclear power reactor alrezg k-
censed to operate at such site, or any civilian nuclear
power reactor for which a construction permit has been
granted at such site, unless the Commission determines
that any such issue substantially affects the design, con-
struction, or operation of the facility or activity for which
such license application, authorization, or amendment is
bemf eonmdere«f or
1i) an&eaiting or design issue fully considered and de-
cided by Commission in connection with the issuance
of & construction permit or operating license for a civilian
nuclear power reactor at such site, unless (I) such issue re-
sults from any revision of siting or design criteria by the
Commission following such decision; and (II) the Commis-
sion determines that such issue substantially affects the
design, construction, or operation of the facility or activity
for which such license aps.licaﬁon, authorization, or
amendment is being considered
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(8) The provisions of paragraph (2XB) shell apply only with re-
spect to licenses, authorizations, or emendments to licenses or
euthorizations, applied for under the Atomic Energy Act of 1954
(42 U.S.C. 2011 et seq.) before December 81, 2005.

(4) The provisions of this section shall not apply to the first ap-
plication for & license or license amendment received by the Com-
mission to expand onsite spent fuel aggge capacity by the use of
a new techno, t:f not previously app for use at any nuclear
power?lant by the Commission.

(c) JupiciaL REVIEW.~No court shall hold unlawful or set
aside a decision of the Commission in any proceeding described in
subsection (a) because of a failure by the Commission to use & par-
ticular procedure pursuant to this section unless—

(1) an objection to the procedure used was presented to the’
Commission 1n a timely fashion or there are extraordinary cir-
gumsta:aees that excuse the failure to present a timely objec-

on; an :

(2) the court finds that such failure has preciuded a fair
consideration and informed resolution of & significant issue of
the proceeding taken as a whole.

{42 US.C. 10154]

ETORAGE OF SPENT NUCLEAR FUEL

SEC. 135. (2) STORAGE CAPACITY.—(1) Subject to section 8, the
Secretary shall provide, in accordance with paragraph (5), not more
than 1,900 metric tons of capacity for the sto of spent nuclear
fuel! from civilian nuclear power reactors. § storage capacity
shall be provided through any one or more of the following meth-
ods,useclinanycombinaﬁondeteminedbytheSemtarytobe
appropriate:

(A) use of available capacity at one or more facilities
owned by the Federal Government on the date of the enact.
ment of this Act, including the modification end expansion of
:,% guch facilities, if the Commission determines that such use

ill adequately protect the public health and safety, except
that such use & not—
(i) render such facilities subject to licensing under the

Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.) or the

Energy Reorganization Act of 1974 (42 U.S.C. 5801 et

.); or

) except as provided in subsection (¢) require the
preparation of an environmental impact statement under
section 102(2XC) of the National Environmental Policy Act
of 1969 (42 U.S.C. 4332(2)C)), such?® facility is already
being used, or has previously been used, for such storage
or for any similar purpose.

(B) scquisition of any modular or mobile spent nuclear fuel
storage equipment, including spent nuclear fuel storage casks,
and provision of such equipment, to any person generating or
holding title to spent nuclear fuel, at the site ofe eny civili
nuclear power reactor operated by such person or at any site

2 Bo in original. Probably should be ®if such®.
'Eobwigiulhob‘bl;-hmldhnumbbn.
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tmownedAc:ay the Federal Government on the date of enactment of
8 ALL, -

(C) construction of storage capacity at any site of & civilian

agclsear power reait;r ized by b @) ot be

capacity authorized ghall n

provided m Federal or non-Federalpm&in which there is

a candidate ite for a repository. The restriction in the preceding

sentence shall only apply until such time as the Secretary decides

that such candidate site is no longer a candidate site under consid-

eration for development as & repository. .

(3) In selecting methods ghﬁl d.ms - storage capacity under
paragra,Eh(l),theSemtary consider the timeliness of the
availability of each such method end shall seek to minimize the
transportation of spent nuclear fuel, the public health and safety
impacts, and the costs of providing such storage capacity. .

(4) In providing storage capacity through any method described
in paragraph (1), the Secretary shall comply with any spplicable
requirements for licensing or authorization of such method, except
as provided in paragraph (1XAXi).

(5) The Secretary shall ensure that storage capacity is made
available under paragraph (1) when needed, as determined on the
basis of the storage needs specified in contracts entered into under
gection 136(a), and ehall accept upon request any spent nuclear
fuel as covered under such contracts.

(6) For purposes of paragraph (1XA), the term “facility” means
any building or structure.

(b) CONTRACTS.—(1) Subject to the capacity limitation estab-
lished in subsections (a) (1) and (d)? the gcretary shall offer to
enter into, and may enter into, contracts under section 136(a) with
Drovhiing sorages cagaity Tor Sudh apent fael under s section
providi capacity for s spent is ion
only if the Commission determines that—

(A) adequate storage capacity to ensure the continued or-
derly operation of the civilian nuclear power reactor at which
such t puclear fuel is generated cannot reasonably be pro-
vided by the person owning and operating such reactor at such
site, or at the gite of any other avilian nuclear power reactor
operated by such person, and such capacity cannot be made
available in a timely manner through any method described in
subparagraph (B); and

(B) guch person is diligently pursuing licensed alternatives
to the use of Federal storage capacity for the storage of spent
:&celegrc?xglmgexpectedwbegenemtedbymcbpermintheﬁ;-

, including—

(i) expansion of storage facilities at the gite of any ci-
vilian puclear power reactor operated by such person;

(ii) construction of new or additional storage facilities
at the site of any civilian nuclear power reactor operated
by such person;

(iii) acquisition of modular or mobile spent nuclear
fuel storage equipment, including spent nuclear fuel stor-

180 in original Reference to subsection (d) probably should be omitted.
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age casks, for use at the site of any civilian nuclear power
reactor operated by such person; and

(iv) transshipment to another civilian nuclear power
reactor owned by such person.

(2) In making the determination described in paragraph (1XA),
the Commission shall ensure maintenance of & full core reserve
storage capability at the site of the civilian nuclear power reactor
involved unless the Commission determines that maintenance of
such capsability is not necessary for the continued orderly operation
of such reactor. .

(8) The Com];lixl.xs(sll)on :ﬁx&n complete the d:ﬁ:r;ninahons re-
quired in paragra with respect to any requ or storage ca-

adtynotplaterthansmonthsaﬁermceiptofsuchrequestbythe

isgion.
(c) ENVIRONMENTAL REVIEW.—(1) The provision of 800 or more
metric tons of e capacity at any one Federal eite under sub-
section (aX1XA) & be considered to be a major Federal action ye-

quiring preparation of an environmental impact statement under
section 102F2XC) of the National Environmental Policy Act of 1869
(42 U.S.C. 4332(2XC)).

(2XA) The Secretary shall prepare, and make available to the
public, an environmental assessment of the probable impacts of any
provision of less than- 300 metric tons of storage capacity at any
one Federal site under subsection (a}1XA) that a:;t:g-m.rea e modi-
fication or expansion of any facility at the site, 8 discussion of
alternative sctivities that may be undertaken to avoid such im-
pacts. Such environmental assessment shall include—

(i) an estimate of the amount of storage capacity to be
maeade available at guch site;

ch(ii) t;n evaluatli;lm fu g whether th:;f faciki;ties to be used t;i-:
such gite are suitable for the provision of such storage capacity;

(iii) & description of activities planned by the Secretary
with respect to the modification or expansion of the facilities
to be used at such site;

(iv) an evaluation of the effects of the provision of such
storage capacity at such eite on the public health and safety,
and environment;

(v) 8 reasonsble comparative evaluation of current infor-
mation with respect to such site and facilities and other sites
and facilities available for the provision of such storage capac-

(vi) & description of any other sites and facilities that have
been considered by the Secretary for the provision of such stor-
age capacity; and

(vii) en assessment of the regional and local impacts of
providing such storage capacity at such site, including the im-

actg on transportation. .

B) The issuance of any environmental assessment under this
paragaph shall be considered to be & final agency action sub%ect
to judical review in sccordance with the provisions of chapter 7 of
title 5, United States Code. Such judicial review shall be limited to
the sufficiency of such assessment with respect to the items de-
scribed in clauses (i) through (vii) of subparagraph (A).
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(8) Judicial review of any environmental impact statement or
environmental assessment prepared pursuant to this subsection
ghall be conducted in accordance with the provisions of section 119.

(d) REVIEW OF SITES AND STATE PARTICIPATION.—(1) In car-
rying out the provisions of this subtitle with regard to any interim
storage of spent fuel from civilian nuclear power reactors which the
Secretary is authorized by section 185 to provide, the Secre
shall, a8 soon as practicable, notify, in writing, the Governor an
the State legislature of any State and the Tribal Council of eny af-
fected Indian tribe in such State in which is located & potentially
acceptable gite or facility for such interim storage of spent fuel of
his intention to investigate that site or facility.

(2) During the course of investigation of such site or facility,
the Sea'e%ig shall keep the Governor, State Jegislature, and af-
fected Tribal Council currently informed of the progress of the
work, and results of the investigation. At the time of selection by
the taryofanysiteorenaﬁngfadlity,butgxe-i;retonndero
taking any site-geaﬁ' c work or alterations, the tary shall
m tly potify the Governor, the legislature, and any affected

i &mcﬂmwﬁﬁngofmchselecuon,andmbjectwthepmvi-
sions of paragraph (6) of this subsection, shall promptly enter into
ﬁ:ﬁbﬁaﬁons with such State and affected Tribal Council to estab-
ish & cooperative agreement under which such State and Council
shall have the right to participate in a 88 of consultation and
cooperation, based on public health and safety and environmental
concerns, in all stages of the planning, development, modification,
expansion, operation, and closure of storage capacity at a site or fa-
ahz within such State for the interim storage of spent fuel from
civiiap nuclear power reactors. Public partia;paﬁm in the negotia-
tion of such an agreement shall be provided for and en by
the Secretary, the State, and the affected Tribal Council. The Sec-
retary, in eoogeration with the States and Indian tribes, shall de-
velop and publish minimum guidelines for public participation in
such negotiations, but the adequacy of such guidelines or any fail-
ure to comply with such guidelines shall not be a basis for judicial
review.

. .(8) The cooperative agreement ghall include, but need not be
limited to, the sbaring in accordance with applicable law of all
technical and licensing information, the utilization of available
expertise, the facilitating of permitting procedures, joint project re-
view, and the formulation of joint surveillance and monitori
arrangements to carry out apphcable Federal and State laws. The
cooperative agreement also a%a).l include & detailed plan or eched-
ule of milestones, decision points and opportunities for State or eli-
gible Tribal Council review ard objection. Such cooperative
ment shall provide procedures for negoﬁati;:jg and resolving%
tions of the State and affected Tribal Council in any stage of plan-
ning, development, modification, expansion, operation, or closure of
storage capacity at & site or facility within such State. The terms
of any cooperative ment shall not affect the authority of the
Nuclear Regulatory ission under existing law.

(4) For the purpose of this subsection, ;pi;ocess of consultation
and cooperation” means a methodology by which the Secretary (A)
keeps the State and eligible Tribal Council fully and currently in-
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formed ebout the aspects of the project related to any potential im-
pact on the public health and safety and environment; (B) solicits
receives, and evaluates concerns and objections of such State & d
Council with regard to such as of the project on an ongoing
basis; and (C) works diligently and cooperatively to resolve,
through arbitration or other approfriate mechanisms, such con-
cerns and objections. The process of consultation end cooperation
ghall not include the grant of & right to any State or Tribal Council
to exercise an sbsolute veto of any aspgct ofoftizﬁe plam:cxag. develop-
ment, modification, expansion, or operation j

(5) The Secretag'pand the Sotgge and aﬂ‘ectedpm‘i‘ribal Council
shall seek to conclude the & ent ired by glmgraph (2) as
soon as practicable, but not later than 180 days following the date
of notification of the selection under paragraph (2). The Secretary
shall periodically report to the Congress thereafter on the status of
the agreements approved under paragraph (8). Any report to the
Congress on the status of negotiations of such agreement by the
Secretary shall be awomdpanied bihbeomments solicited by the Sec-
retary from the State and eligible Tribal Council.

(6XA) Upon deciding to provide an aggregete of 800 or more
metric tons of e capacity under gubsection (a)X1) at any one
site, the Secretary notify the Governor and legislature of the
State where such site is located, or the governing of the In-
diantribe in whose reservation such gite is located, as the case
may be, of such decision. During the 60-day period following receipt
of notification by the Secretary of his decision to provide an aggre-

te of 300 or more metric tons of storage capacity at any one site,

- Governor or legislature of the State in which such sgite is lo-
cated, or the governing body of the affected Indian tribe where such
gite is local as the case may be, may disapprove the provision
of 300 or more metric tons of storage capacity at the site involved
and submit to the Congress a notice of such disapproval. A notice
of disapproval shall be considered to be submitted to the Congress
on the date of the transmittal of such notice of disapproval to the
Speaker of the House and the President pro tem: of the Senste,
Such notice of ti'isappxtgratlh shall b_e.aet:t:nga:‘::u!'I by a statemet:;t otf'
reasons explaining w e provision of such storage capacity at
such site was disapproved by &gch Governor or legislatu:l')e ar the

govemmﬁ body of such Indian tribe.

. (B) Unless otherwise Emvided by State law, the Governor or
legislature of each State have authority to submit a notice of
disapproval to the Congress under subparagra . In any case
in which State law provides for submission of any such notice of
d.isaparuva] by any other on or entity, any reference in this
subtitle to the Governor or legislature of such State ghall be consid-
ered to refer instead to such other person or entity.

(C) The authority of the Governor and legislature of each State
under this paragraph shall not be applicable with respect to any
site located on & reservation.

(D) If any notice of disapproval is submitted to the Congress
under subparagraph (A), the proposed provision of 800 or more
metric tons of storage capacity at the gite involved ehall be dis-
approved unless, d the first period of 90 calendar days of con-
tinuous session of the Congress following the date of the receipt by
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the Congress of such mnotice of disapproval, the Congress passes a
resolution epproving such stoposed provision of storage capacity in
accordance with the procedures established in this paragraph and
subsections (d) through (f) of section 115 and such resolution there-
after becomes law. For pu.rroses of this paragraph, the term “reso-
lution” means & joint resolution of either House of the 8,
the matter after the resolving clause of which is as follows: t
there hereby is approved the provision of 300 or more metric tons
of spent nuclear fuel storage capacity at the site located
at , with respect to which a notice of disagpmval
was submitted by on .". The
first blank space in such resolution shall be filled with the geo-
graphic location of the gite involved; the second blank gpace in such
resolution shall be filled with the designation of the State Governor
and ? Jegislature or affected Indian tribe governing body submitti
the notice of disapproval involved; and the last blank space in 8
resolution shall be filled with the date of submission of such notice
of disapproval.

(Ey For Eurposes of the consideration of any resolution de-
scribed in subparagraph (D), each reference in subsections (d) and
(e) of section 115 to a resolution of repository siting approval ghall

be eon.sxph idered to refer to the resclution described in such subpara-
greph.

(7) Az used in this section, the term “affected Triba! Council”
means the governing body of any Indian tribe within whose res-
ervation boundaries there is located & potentially acceptable gite for
interim storage capacity of spent nuclear fuel from civilian nuclear
power reactors, or within whose boundaries e site for such capacity
15 selected by the Secretary, or whose federally defined posm
or usage rights to other lands outside of the reservation’s -
aries arising out of congressionally ratified treaties, as determined
by the Secretary of the Interior pursuant to a petition filed with
him by the appropriate governmental officials of such tribe, may be
substantially and adversely affected by the establishment of any
such storage capacity.

(e) LIMITATIONS.—Any spent nuclear fuel stored under this sec-
tion shall be removed from the storege site or facility involved as
soon as cticable, but in any event not later than 8 years fol-
lowing the date on which & repository or monitored retrievable
storage facility developed under this Act is available for disposal of
such spent nuclear fuel.

(f) REPORT.—The Secretary shall annually prepare and submit
to the Congress & report on any plans of the Secre: for providing
gtorage capacity under this section. Such report mclude &
description of the specific manner of providing such storage se-
lected by the Secretary, if any. The Secretary shall prepare and
submit the first such report not later than 1 year after the date of
the enactment of this Act.

) CRITERIA FOR DETERMINING ADEQUACY OF AVAILABLE STOR-
AGE CAPACITY.—Not later than 90 days after the date of the enact-
ment of this Act, the Commission pursuant to eection 553 of the

180 in original 40
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Administrative Procedures Act, shell propose, by rule, procedures
and criteria for making the determination ge_qtg‘yfed by subsection
(b) that & person owning and o ﬁngaavzhannudearmerre-
actor cannot reasonasx provic{e edequate spent nuclear stor-
age capacity at the civilian nuclear power reactor site when needed
to ensure the continued orderly operation of such reactor. Such cri-
teria shall ensure the maintenance of a full core reserve storage
capability at the site of such reactor unless the Commission deter-
mines that maintenance of such capability is not necessary for the
continued orderlz operation of such reactor. Such criteria shall
identify the feasibility of reasonably providing such adequate spent
nuclear fuel storage capacity, taking into account economic, tech-
nical, regulstory, and public health and safety factors, through the
use of high-density fuel e racks, fuel rod compaction, trans-
shipment of spent nuclear fuel to another civilian nuclear power re-
actor within the same utility system, eonstruction of additional
spent nuclear fuel pool capacity, or other technologies as may
be approved by the Commission. .

) APPLICATION.—Notwithstanding eny other provision of law,
nothing in this Act ghall be construed to encourage, suthorize, or
require the private or Federal use, purchase, lease, or other acqui-
sition of any storage facility Jocated away from the gite of any civil-
ian nuclear power reactor and not owned by the Federal -
ment on the date of the enactment of this Act.

(i) COORDINATION WITH RESEARCH AND DEVELOPMENT PRO-
GRAM.—To the extent available, and consistent with the provisions
of this section, the Secretary shall provide spent nuclear fuel for
the research and development grogram authoerized in eection 2172
from spent nuclear fuel received by the Secretary for storage under
this section. Such spent nuclear fuel shall not be subject to the pro-
visions of subsection (e).

(42 US.C. 10185]

INTERIM ETORAGE FUND

SEc. 186. (a) CONTRACTS.~(1) During the period following the
date of the enactmnent of this Act, but not later than January 1,
1990, the Secretary is suthorized to enter into contracts with vm
sons who generate or own epent nuclear fuel resulting from civili
nuclear activities for the of such spent nuclear fuel in any
storage cas;;:ity provided under this subtitle: Provided, however,
That the etary shall not enter into contracts for spent nuclear
fuel in amounts in excess of the available capacity sgedﬁed
in section 135(a). Those contracts shall provide that the Federal
Government will (1) take title at the civihan nuclear power reactor
site, to such amounts of spent nuclear fuel from the civilian nuclear
power reactor as the Commission determines cannot be stored on-
gite, (2) transport the spent nuclear fuel to a federally owned and
operated interim away-from-reactor storage facility, and (8) store
such fuel in the facility pending further processing, storage, or dis-
posal. Each such contract shall (A) provide fortggyment to the Sec-
retary of fees determined in accordance with provisions of this

280 in eriginal. Reference probably should be to section 553 of title §, U Sta
$80 in original. Reference probably should be to section 218. ited States Code.
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section; and (B) specify the amount of storage capacity to be pro-
vided for the on involved.
(2) The tary shall undertake a study and, not later than
o o eroont, entabishivg payment charges that shall be cab
ss & report, establishing paymen -
culated on an annual basis, commencing on or before Jan 1,
1984. Such payment char%ees end the calculation thereof shall be
blished in the Federal Register, and shall become effective not
ess than 80 days afier publication. Each payment charge pub-

lished in the Federal Regxsterundert.his&:r:g}:cgh ala:]geremam -
ve

effective for a period of 12 months from as the

for the cost of the interim storage of any gpent nuclear fuel.
The report of the Secretary shall s the method and manner
of collection (including the rates and manner of pag:;e.:t) and any
legislative recommendations determined by the tary to be

(8) Fees for storage under this gubtitle shall be established on
& pondiscriminatory basis. The fees to be paid by each person en-
tering into & contract with the Secretary under this subsection
shall be based upon an estimate of the pro rata costs of storage and
mlc?t?‘?n;cgfﬁes unctlxer this n::_t:lﬁﬂe with respect u:l suchmpemon,
includi acquisition, ca ction, operation, and main ce
of any facilities under this subtitle. ope

(4) The Secretary shall establish in writing criteria setting
forth the terms and conditions under which such storage services
5216 Bxe d&""ﬂ”’e’aea in section 187, nothing in this

cept as provided in section 137, in or
other Act requires the Secre .inea:ryingouttherequmﬂ
ities of this section, to obtain a license or permit to possess or own
spent nuclear fuel.

(b) Lna1TaTiON.—No spent nuclear fuel generated or owned by
any department of the United States referred to in section 101 or
102 of title §, United States Code, may be stored by the Secre
in any storage capacity provided under this subtitle unless
department tra.na}ers to the Secretary, for deposit in the Interim
Storage Fund, amounts equivalent to the fees that would be paid
wge&?emgmfggthewnmcgdrgfmedotghinthisswﬁmif
such spent nuclear were genersa y any other person. .

. {(c) ESTABLISHMENT OF INTERIM STORAGE FUND.~—There here

is established in the Trea. of the United States a separate fun

tobgkngwnasthelnteﬁm torage Fund. The Storage Fund shall
(1) all receipts, proceeds, and recoveries realized by the

Secre under subsections (a), (b), and (e),? which shall be

geposi in the Storage Fund immediately upon their realiza-

on,
(2) any aé’propriaﬁm meade by the Congress to the Stor-
age Fund; an

(3) any unexpended balances available on the date of the
enactment of this Act for functions or activities necessary or in-
cident to the interim storage of civilian spent puclear fuel,

- appropriate.

180 in original. Reference probably should be to subsections (a), (b), and (f).
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whichchahaﬂda automatically be transferred to the Storage Fund
on su te.

7 (d) USE OF STORAGE FUND.—The Secretary may make expendi-
tures from the Storage Fund, subject to subsection (e),! for any
purpose necessary or_appropriate to the conduct of the functions
and activities of the Secretary, or the provision or anticipated pro-
vision of services, under this subtitle, including—

(1) the identification, development, licensing, construction,
operation, decommissioning, and post-decommissioning mainte-
nance and monitoring of any interim storage facility provided

~under thigs subtitle; ‘

; /, (2) the administrative cost of the interim storage

M (8) the costs associated with acquisition, design, m:
tion, replacement, operation, and construction of facilities at an
interim storage gite, consistent with the restrictions in section

135; A

(4) the cost of transportation of spent nuclear fuel; and

(5) impact essistance as de in subsection (e).

(e} IMPACT ASSISTANCE.—~—(1) Betginning the first fiscal year
which commences after the date of the enactment of this Act, the
Secretary shall make snnual impact aessistance payments to a
State or appropriate unit of local government, or both, in order to
mitigate soa.nf' or economic impacts occasioned by the establish-
ment and subsequent o tion of any interim storage capacity
within the jurisdicati 2 boundaries of such government or gov-
ernments and authorized under this subtitie: vided, however,
That such impact essistance payments ghall not exceed (A) ten
centum of the costs incurred in paragraﬁhs (1) and (2), or (B) gf;
per kil of spent fuel, whichever is less;

(2) Payments made evailable to States and units of local gov-
ernment pursuant to this section shall be—

(A) ellocated in a fair and equitable manner with a priority
to those States or units of local government suffering the most
severe impacts; and

(B) utilized by States or units of local governments enly for
(i) planning, (ii) construction and maintenance of public serv-
ices, (iii) provision of public services related to the providing of
such interim storage authorized under this title, and (iv) com-
pensation for loss of taxable groperty equivalent to that if the
storage had been provided under private ownership.

(3) Such payments shall be subject to such terms and condi-
tione as the Secretary determines neeessa%hto ensure that the pur-
poses of this subsection shall be achieved. The Secretary shall issue
such regulations as may be necessary to carry out the provisions
of this subsection.

(4) Payments under this subsection ghall be made available
solely from the fees determined under subsection (a).

(5) The Secretary is authorized to consult with States and
a?propriate units of local government in advance of commencement
of establishment of storage capacity authorized under this subtitle

180 ip original Reference should be to subsection (f).

%8 in original. Probably be Yurisdictional®.
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in an effort to determine the level of the payment such government
would be eligible to receive pursuant to this subsection.

(6) As used in this subsection, the term “unit of Jocal govern-
ment” means a county, parish, township, municipality, ghall
include a existing in the State of Alaska on the date of the
enactment of this subsection, and any other unit of government
below the State level which is & unit of general government as
determined by the Secretary.

() ADMINISTRATION OF STORAGE FUND.—(1) The Secretary of
the Treasury shall hold the Storege Fund and, after consultation
with the Secre .annuallyrefporttotheCongressontheﬁnanﬁ
cial condition and operations of the Storage Fund during the pre-

fiscal year.

( )'I‘hegecmtaryshallsubmitthebudgetoftheswmge Fund
to the Office of Management and Budget triennially along with the
budget of the Department of Energy submitted at such time in
accordance with chapter 11 of title 81, United States Code. The
budget of the Storage Fund shall consist of estimates made by the
Secretary of expenditures from the S e Fund and other rel-
evant financial matters for the su i fiscal years, and shall
be included in the Budget of the United States Government. The
Secretary may make expenditures from the Storage Fund, sutgect
to appropriations which shall remain available until expended
Approgmtxons shall be subject to triennial authorization.

(8) If the Secretary determines that the Swrﬁ Fund contains
at any time amounts in excess of current needs, Secretary may
request the Secretary of the Treasury to invest such amounts, or
eny portion of such amounts as the Secretary determines to be
eppropriate, in obligations of the United States—

(A) having maturities determined by the Secretary of the

'I‘rsasmy to be appropriate to the needs of the Storage Fund;

an

(B) bearing interest at rates determined to be appropriate
by the Secretary of the Treasury, taking into consideration the
current average market yield on outstanding marketable obli-
gations of the United States with remaining periods to matu-
rity comparable to the maturities of such investments, exce
that the mtt:gs? rattee on lliumc%lin:oempepts shall not exceed the
average in rate app e to exis borrowings.

(4) R._eceiptq, proceeds, and recoveries ::ﬁud by the Secretary
under this gection, and expenditures of amounts from the Storage
Fund, shall be exempt from annual spportionment under the provi-
sions of subchapter II of chapter 16 of title 81, United States Code.

(56) If at any time the moneye available in the Storage Fund
ere insufficient o enable the Secretary to discharge his res ibil-
ities under this subtitle, the Secretary shall issue to the mtary
of the Treasury obligations in such forms and denominations, bear-
ing such maturities, and subject to such terms and conditions as
may be agreed to by the Secretary and the Secretary of the Treas-
u._rx. The total of such obligations shall not exceed amounts
vided in appropriation Acts. Redemption of such obligations
be made by the Secretary from moneys available in the Storage
Fund. Such obligations ghall bear interest at a rate determined by
the Secretary of the Treasury, which shall be not less than a rate
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determined by taking into consideration the ave market yield
on outstanding marketable obligations of the United States of com-
parable maturities during the month preceding the issuance of the
:gliﬁaﬁons under this paragraph. The Secretary of the Treasury
purchase any issued obligations, and for such the
Secretary of the sury is suthorized to use a8 a ic debt
transaction the proceeds from the sale of any securties issued
under chapter 81 of title 81, United States Code, and the purposes
for which securities may be issued under such Act? are extended
to include any purchase of such obligations. The Secretary of the
may &t any time sell ang of the obligations acquired by

him under this paragraph. All redemptions, , and sales
by the Secretary of the Treasury of obligations under this -
grt:phshaﬂbe&eatedaspubﬁcdebttmacﬁmofthe nited

tes.

(6) Any sppropriations made asvailable to the Storage Fund for
any purgol:e described in subsection:(d) ghall be repaid into the
general fund of the Treasury, together with interest the date
of availability of the appropriations until the date of repayment.
Such interest ehall be paid on the cumulative amount of appropria-
tions available to the Sto: Fund, less the average bursed
. cash balance in the Storage d account during the fiscal year in-
volved. o;htg rate of such ix_:terestwshall l&e d%termtigzeed by the Sec-
retary e Treasury taking into consideration average mar-
ket yield during the month ing each fiscal year on out-
standing marketable obligations of the United States of comparable
aaturity. tI:;_t;re;‘stﬂ;)ayznents ma{nbe deferred with the ap&roval d:-f

e Secre of the Treasury, but any interest payments so
ferred shell themselves bear interest.

{42 US.C. 10156)

Sec. 187.2 (a) TRANSPORTATION.—(1) Transportation of spent
nuclear fue! under section 136(a) shall be subject to licensing and
regulation by the Commission and by the Secretary ofTr:g?or-
tation as provided for transportation of commercial spent ear
fuel (tg):qle{ existing law. for th of

e Secretary, in providing for the transportation of spent
nuclear fuel under this Ac‘t’, ehall utilize by contract private inflfx.;-
try to the fullest extent possible in each aspect of such transpor-
tation. The Secretary shall use direct Federal services for such
transportation only upon a determination of the Secretary of Trans-
portation, in consultation with the Secretary, that private industry
18 unable or unwilling to provide such transportation services at
reasonable cost.

{42 US.C. 10157}
SUBTITLE C—MONITORED RETRIEVABLE STORAGE
MONTTORED RETRIEVABLE STORAGE
SEc. 141. (a) FINDINGS.~—The Congress finds that—

38 i ergianl. Beferce probably abocld
t&&nummmm&w:m%’g'm
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(1) long-term storage of high-level radioactive waste or
spent nuclear fuel in monitored retrievable storage facilities is
an option for providing safe and reliable management of such
waste or spent fuel;

(2) the executive branch and the s should proceed
as expeditiously as possible to consider a proposal for con-
struction of one or more monitored retrievable storage facilities
to provide such lorz;f-berm storage; ,

(3) the Federal Government has the responsibility to en-
sure that site-specific designs for such facilities are available
as provided in this section;

(4) the generators and owners of the high-level radioactive
waste and spent nuclear fuel to be s in such facilities
have the responsibility to pay the costs of the long-term stor-
age of such waste and spent fuel; and

(5) disposal of high-level radioactive waste and spent nu-
clear fuel in & repository developed under this Act should pro-
ceed regardless of any construction of & monitored retrievable
storage facility pursuant to this section.

(b) SUBMISSION OF PROPOSAL BY SECRETARY.—(1) On or before
June 1, 1985, the Secretary ghall complete a detailed study of the
peed for and feasibility of, and shall submit to the Congress a pro-
posal for, the construction of one or more monitored retrievable
storaﬁ facilities for high-level radioactive waste and spent puclear
fuel. Each such facility shall be designed—

(A) to accommodsate spent nuclear fuel and high-level
radioactive waste resulting civilian nuclear activities;

’ (B) to permit continuous monitoring, management, and

z:g:enanee of such spent fuel and waste for the foreseeahle
(C) to provide for the ready retrieval of such spent fuel and
waste for er processing or disposal; and

(D) to safely store such spent fuel and waste as long as
may be necessary by maintaining such facility through appro-
priate means, including any required replacement of such facil-
ity.

(2) Such tEroposa] ghall include—

(A) the establishment of a Federal program for the siting,
development, construction, and operation of facilities capable of
safely storing high-level radioactive waste and spent nuclear
fuel, which facilities are to be licensed by the Commission;

_ (B) a plan for the funding of the construction and oper-
ation of such facilities, which plan ghall provide that the costs
of such activities ghall be borne by the generators and owners
of the high-level radioactive waste and spent nuclear fuel to be
stored in such facilities;

(C) site-specific designs, specifications, and cost estimates
sufficient to (i) solicit bids for the construction of the first such
facility; (ii) support congressional authorization of the construc-
tion of such facility; and (iii) enable completion and operation
of such facility as soon as practicable following congressional
authorization of such facility; and
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(D) & plan for integrating facilities constructed pursuant to
this sectiol:’: with other storage and disposal facilities author-
gt)adlin}his&ct.ﬁng ch al, the Secre ghall consult

ormula such propos e

with the Commission and tﬁe Administrator, ﬁz shall submit
their comments on such proposal to the Congress at the time such

roposal is submitted.

(4) The proposal shall include, for the first such facility, at
Jeast 8 alternative sites and at least § alternative combinations of
" such proposed sites and facility designs consistent with the criteria
of paragraph (bX1).! The Secretary ghall recommend the combina-
tion among the alternatives that the Secretary deems erable.
The environmental assessment under subsection (c) include a
full analysis of the relative advantages and disadvantages of all 5
_sudée alternative combinations of proposed &ites and proposed facil-
i .

v (c) NMENTAL IMPACT STATEMENTS.—(1) Preparation and
submission to the Congress of the proposal required in this section
shall not require the Sregarahon an environmental impact state--
ment under section 102(2XC) of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2XC)). The Secretary shall prepare, in
accordance with regulations issued by the Secretary implementing
such Act, an environmental assessment with respect to such pro-
posal. Such environmental assessment shall be based \ggn avail-
able information regard;ng alternative technologies for storage
of spent nuclear fuel and high-level radioactive waste. The Sec-
retary shall submit such environmental assessment to the Con-
gress at the time such proposal is submitted.

(2) If the Congress by law, afier review of the al gub-
mitted by the Secretary under subsection (b), .pedm author-
izes construction of a monitored retrievable storaiedfadﬁty. the

uirements of the National Environmental Policy of 1969 (42
U.S.C. 4321 et seq.) shall apply with respect to construction of such
facility, except that any environmentel impact statement prepared
with respect to such facility shall not be ired to consider the
need for such facility or any elternative to the design criteria for
such facility set forth in subsection (b)X1).

(d) LICENSING.—Any facility suthorized pursuant to this sec-
tion shall be subject to licen.siﬁ under section 202(3) of the Ene:Ey
Reorganization Act of 1974 (42 U.S.C. 6842(8)). In reviewi e
application filed by the Secretary for licensing of the ﬁrstw:sgx fa-

ty, the Commission may not consider the need for such fat:‘l;h;z
or any alternative to the design criteria for such facility set fi
in subsection (bX1).

(e) CLARIFICATION.—Nothing in this section limits the consider-
ation of alternstive facility designs consistent with the criteria of
Baragraph (bX1) in any environmental impact statement, or in any

icensing procedure of the Commission, with respect to any mon-
itored, retrieveble facility authorized pursuant to this section.

(f) IMPACT AssISTANCE.—(1) Upon receipt by the Secretary of
congressional authorization to construct & facility described in sub-
section (b), the Secretary shall commence making annual impact

38¢ in criginal. Reference probably ahould be to paragraph (1),
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aid payments to appropriate units of general local government in
order to mitigate social or economic impacts resulting from the
construction and subsequent operation of any such facility within
the jurisdictional boundaries of any such unit.

(2) Peyments made available to units of general local govern-
ment under this subsection ghall be—

(A) allocated in & fair and equitable manner, with priority
i to units of general local government determined by the
tary to be most severely affected; and
(B) utilized by units of general local government only for
planning, construction, maintenance, and provision of public
services related to the siting of such fadility.

(8) Such payments shall be subject to such terms and condi-
tions as the Secretary determines are necessary to ensure achieve-
ment of the purposes of this subsection. The Secretary shall issue
such regulations as may be necessary to carry ocut the provisions
of this subsection. ’

(4) Such Jayments shall be made available entirely from funds
held in the Nuclear Waste Fund established in section 802(c) and
ghsall be gveilsble only to the extent provided in advance in eppro-
pﬁa?gn'f"'hm Secre nsult with of

e tary mesy co with appropriate units of gen-
eral local government in advance of commencement of construction
of any such facility in an effort to determine the level of payments
each such unit is eligible to receive under this subsection.

(g) LoaTaTioN.—No monitored retrievable storage facility
developed t!g:mrmmut to this section may be constructed in any State -
in which there is located any site approved for site characterization
under section 112. The restriction in the preceding sentence shall
only apply until such time as the Secretary decides that such can-
didate gite is no longer & candidate site under consideration for
development &s & repository. Such restriction shall continue to
apply to any site selected for construction as & repository.

(h) PARTICIPATION OF STATES AND INDIAN TRIBES.—Any facility
authorized pursuant to this section shall be subject to the prowi-
sions of sections 115, 116(a), 116(b), 116(d), 117, and 118. For pur-
poses of carrying out the provisions of this subsection, any ref-
erence in sections 115 through 118 to & repository shall be consid-
ered to refer to a monitored retrievable storage facility.

{42 US.C. 10161]

AUTHORIZATION OF MONITORED RETRIEVABLE STORAGE

SEC. 142. (a) NULLIFICATION OF OAK RIDGE SITING PRO-
PosAL.—The proposal of the Secretary (EC~1022, 100th Congress)
to locate & monitored retrievable storage facility at a site on the
Clinch River in the Roane County portion of Oak Ridge, Tennessee,
with alternative sites on the Oak Ridge Reservation of the Depart-
ment of Energy and on the former site of a proposed nuclear er-
plant in Hartsville, Tennessee, is annulled and revoked. car-
rﬁf out the provisions of sections 144 and 145, the Secretary
[} make no presumption or preference to such sites by reason
of their previous selection.
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(b) AUTHORIZATION.—The Secretary is suthorized to gite, con-
struct, and operate one monitored retrievable storage facility sub-
ject to the conditions described in sections 143 through 148.

{42 US.C. 10162)
MONITORED RETRIEVABELE STORAGE COMMISSION

SEC. 148. (8)! ESTABLISHMENT.—(1XA) There is established a
Monitored Retrievable Storage Review Commission (hereinafter in
this gection referred to as the “MRS Commission®), that shall con-
gist of 3 members who shall be appointed by and serve at the

leasure of the President pro tempore of the Senate and the
peaker of the House of Representatives.

(B)Membersofthebﬁ!SCommsmonshanbea inted not
later than 30 days afier the date of the enactment e Nuclear
Waste Policy Amendments Act of 19872 from among persons who
as a result of training, experience and attainments are exception-
ally well qualified to evaluate the need for & monitored retrievable
storage facility as a part of the Nation’s nuclear waste manage-
ment gystem.

(C) The MRS Commission shall prepare & report on the need
for & monitored retrievable storage facihity as a part of a nationsl
nuclear waste management system that achieves the 8 of
this Act. In preparing the report under this subparagraph, the
MRS Commission

(i) review the status and adequa? of the Secretary’s eval-
ustion of the eystems edvantages and disadvantages of bring-

;n;gn such s facility into the national nuclear waste disposal sys-

(ii) obtain comment and evailable data on monitored

retrievable stox:‘;fe from affected parties, including States con-
ining potentially acceptable sites;

(ii1) evaluate the utility of & monitored retrievable storage
facility from a technical perspective; and

(iv) make & recommendation to Congress as to whether
such & facility should be included in the national nuclear waste
management system in order to achieve the purposes of this

Act, including meeting needs for packgs‘i;ng and handiing of

gpent nuclear fuel, improving the flexibility of the repository

development echedule, and providing temporary storage -of
spent nuclear fuel accepted for disposal.

(2) In preparing the re and making its recommendation
under paragraph (1) the Commission shall compare such a fa-
cility to the alternative of at-reactor storage of spent nuclear fuel
prior to disposal of such fuel in & repository under this Act. Such
comparison shall take into consideration the impact op—

(A) repository design and construction;

(B) waste package design, fabrication and standardization;

(C) waste preparation;

(D) waste transportation systems;

(E) the reliability of the national system for the disposal
of radioactive waste;

380 ip original. No subsection (b).
$The date ¢f enactment was Dec. 22, 1987.
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(F) the ability of the Secretary to fulfill contractual com-
mitments of the Department under this Act to accept spent pu-
clear fuel for disposal; and

(G) economic factors, including the impact on the costs
likely to be imposed on ratepayers of the Nation’s electric utili-
ties for temporary at-reactor storage of spent nuclear fuel prior
to final disposal in a repository, as the costs likely to be im-
posed on ratepayers of the Nation’s electric utilities in building
and ‘Fgerating such & facility.

- (8) The report under this subsection, together with the rec-
ommendation of the MRS Commission, shall be transmitted to Con-
gress on November 1, 1989,

(4XAXi) Each member of the MRS Commission shall be paid at
the rate provided for level III of the Executive Schedule for each
day (including travel time) such member is in the work of
the MRS Commission, and shall receive travel expenses, incl
per diem in Lieu of subsistence in the same manner as is i
under sections 5702 and 5703 of title 5, United States e.

(ii) The MRS Commission may appoint and fix compensation,
not to exceed the rate of bagic pay payable for GS-18 of the Gen-
g:lcﬁSchedule, for such stafl as may be necessary to carry out its

ons. -

(BXi) The MRS Commission may hold hearings, git and act at
such times and places, take such testimony and receive such evi-
dence as the MRS Commission considers appropriate. Any member
of the MRS Commission may sdminister oaths or affirmations to
witnesses ap annéolzgre the MRS Commission.

(ii) The R:RS ission may request any Executive ma'gency,
including the Department, to furnish such assistance or informa-
tion, including records, data, files, or documents, as the Commis-
sion considers pecessary to carry out its functions. Unless prohib-
ited by law, such agency shall promptly furnish such assistance or
information.

(iii) To the extent permitted by law, the Administrator of the
General Services Administration upon request of the MRS
Commission, provide the MRS Commission with necessary admin-
istrative services, facilities, and support on a reimbursable basis.

(iv) The MRS Commission may procure temporary and inter-
mittent services from experts and consultants to the same extent
as is authorized by section 3109(b) of title 5, United States Code,
at rates and under such rules as the MRS Commission considers
reasonable.

(C) The MRS Commission ghall cease to exist 60 days after the
submission to Congress of the report required under this sub-
section.

(€2 US.C. 10163)

SURVEY

SEC. 144. After the MRS Commission submits its report to the
Congress under section 143, the Secretary may conduct & survey
and evaluation of potentially suitable sites for a monitored retriev-
able storage facility. In conducting such survey and evaluation, the
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Secretary shall consider the extent to which siting 8 monitored
retrievable storage facility at each site survegiehd would—

(1) enhance the reliability and flexibility of the system for
the disposal of spent nuclear fuel and high-level radiocactive
waste established under this Act;

(2) minimize the impacts of transportation and handling of
such fuel and waste;

(8) provide for public confidence in the ability of such sys-
tem to safely dispose of the fuel and waste;

(4) impose minimal adverse effects on the local community
and the local envircnment;

(5) provide & high probability that the facility will meet ap-
pl‘icalbl? a;cg:’ironmen , bealth, end safety requirements in &
time jon;

(g) pmvci’g:z such other benefits to the system for the dis-
posal of spent nuclear fuel and high-level radioactive waste as
the Secretary deems appropriate; and

(7) unduly burden a State in which significant volumes of
high-level radioactive waste resulting from atomic energy de-
fense activities are stored.

142 US.C. 10164}
EITE SELECTION

SEC. 145. (8) IN GENERAL.—The Secretary may select the site
evaluated under section 144 that the Secretary determines on the
basis of availabl;le infomz}tigni‘ t;oﬂl:tthe most suitable f:rf t?xe mon-
itored retrievable storage facili is an integral part
tem for the disposal of spent nuclear fuel and high-level radioae:xy:;
waste established under this Act.

(b) LoarTaTION.—The Secretary may not select a site under
subsection (a) unti] the Secretary recommends to the President the
:gg(ro)val of a site for development &s & repository under section

a).

(c) SITE SPECIFIC ACTIVITIES.—The Secretary may conduct such
site specific activities at each site surveyed under section 144 as he
determines may be necessary to support an application to the Com-
mission for & license to construct a moni retrievable storage
facility at such site. )

(d) ENVIRONMENTAL ASSESSMENT.—Site specific activities and
selection of & site under this section shall not require the lpre ara-
tion of an environmental impact statement under section 02&)(0)
of the Nationa! Environmental Policy Act of 1969 (42 U.S.C.
4332(2XC)). The Secretary shall prepare an environmental assess-
ment with respect to such selection 1n accordance with regulations
issued by the Secrm imglemenﬁng such Act. Such environ-
mental essessment be based upon available information re-
’gmardmg' alternative technologies for the storege of spent nuclear

1 and high-level radioactive waste. The Secretary shall submit
such environmental assessment to the Congress at the time such
site is selected.

(e) NOTIFICATION BEFORE SELECTION.—(1) At least 6 months
before selecting a site under subsection (a), the Secretary ghall no-
tify the Governor and legislature of the State in which such site is

51



Sec. 148 RUCLEAR WASTE POLICY ACT OF 1882 238

located, or the govermx'xg body of the affected Indian tribe where
such site is located, as the case may be, of such potential selection
and the basis for such selection. .

(2) Before selecting any site under subsection (a), the Secretary
shall hold at least one (&u lic hearing in the vicinity of such site
to eolicit any recommendations of interested parties with respect to
issues raised by the selection of such site.

(f) NOTIFICATION OF SELECTION.—The Secretary ehall promptly
potify Congress and the az:gropﬁate State or Indian tribe of the
selection under subsection (a).

(g) LMITATION.~No monitored retrievable storage facility
suthorized pursuant to section 142(b) may be constructed in the
State of Nevada.

{42 U.5.C. 10165)

NOTICE OF DISAPPROVAL

SEC. 146. (a) IN GENERAL.—The eelection of a site under sec-
tion 145 shall be effective at the end of the period of 60 calendar
:il:im inning on the date of notification under such subsection, !

ess the governing body of the Indian tribe on whose reservation
such sgite is located, or, if the site is not on a reservation, the Gav-
ernor and the legislature of the State in which the site is located,
has submitted to C ess 8 potice of disap with respect to
such site. If any notice of disapproval has been submitted
under this suhsection, the selection of the site under section 145
ghall not be effective except as provided under section 115(c).

(b) REFERENCES.—For purposes of ing out the provisions
of this subsection, 2 references in section llae) tos repomwrgnhall
be considered to refer to & monitored retrievable storage facility
and references to & notice of disafgroval of a repository sgite des-
ignation under section 116(b) or 118(a) shall be considered to refer
to & notice of disapproval under this section.

[42 US.C. 10166)
BENEFITS AGREEMENT

SeC. 147. Once selection of a site for & monitored retrievable
storage facility is made by the Secretary under section 145, the In-
dian tri on whose reservation the gite is located, or, in the case
that the eite is not located on & reservation, the State {n which the
site is Jocated, shall be eligible to enter into a benefits agreement

with the Secretary under section 170.
(42 US.C. 10167]

CONSTRUCTION AUTHORIZATION

SEC. 148. (a) ENVIRONMENTAL IMPACT STATEMENT.—(1) Once
the selection of & site is effective under section 146, the i
ments of the National Environmental Policy Act of 1969 (42 a.S.C
4321 et seq.) shall apply with respect to construction of a mon-
itored retrievable storage facility, except that any environmental
impact statement prepared with respect to such facility shall not

18 in original. Probably should be *such section” or *subsection () of such section®,
y shouid . . .

380 in eriginal Probahi be “paction
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be reguired to consider the need for such facility or any alternative
to the design criteria for such facility set forth in section 141(bX1).

(2) Nothing in this section shall be construed to limit the con-
sideration of alternative facility designs consistent with the criteria
described in section 141(bX1) in any environmental impact state-
ment, or in any licensing procedure of the Commission, with re-
spect to any monitored retrievable storage facility authorized under
section 142(b).

(b) APPLICATION FOR CONSTRUCTION LICENSE.—Once the selec-
tion of & site for & monitored retrievable storage facility is effective
under section 146, the Secretary may submit an application to the
Commission for & license to construct such a facility as part of an
integrated nuclear waste management system and in accordance
with the provisions of this section and applicable agreements under
this Act effecting such facility.

{c) LICENSING.—Any monitored retrievable storage facility
authorized pursuant to section 142(b) shall be subject to hcens:.:g
under section 202(3) of the Energy Reorganization Act of 1974 (
U.5.C. 5842(3)). In reviewing the application filed by the Secretary
for licensing of such facility, the Commission may not consider the
need for such facility or any alternative to the design criteria for
such facility set forth in section 141(bX1).

(d) LICENSING CONDITIONS.—Any license issued the Com-
mission for & monitored retrievable storage facility this sec-
tion shall provide that—

(1) construction of such facility may not begin until the
Commission has issued & license for the construction of a
repository under section 115(d);!

(2) construction of such facility or acceptance of gpent nu-
clear fuel or high-level radioactive waste shall be prohibited
during such time as the repository license is revoked by the
Commission or construction of the repository ceases;

(3) the quantity of spent nuclear fuel or high-level radio-
active waste at the site of such facility at any one time may
not exceed 10,000 metric tons of heavy metal until a repository
under this Act first accepts spent nuclear fuel or solidified
bigh-level radicactive waste; an

(4) the quantity of spent nuclear fuel or high-level radio-
active waste at the site of such facility at any one time may
not exceed 15,000 metric tons of heavy metal.

(€2 US.C. 10168)
FINANCIAL ASSISTANCE

Sec. 149. The provisions of section 116{c) or 118(b) with re-
to grants, technical assistance, and other financial assistance
apply to the State, to affected Indian tribes and to affected

units of Jocal government in the case of 2 monitored retrievable
storage facility in the same manner as for a repository.

{42 US.C. 10169}

180 in eriginal Probably should be “114(d)".
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SUETITLE D—Low-LEVEL RADIOACTIVE WASTE

FINANCIAL ARRANGEMENTS FOR LOW-LEVEL RADIOACTIVE WASTE SITE
CLOSURE

SEC. 151. (2) FINANCIAL ARRANGEMENTS.—(1) The Commission
shall establish by rule, regulation, or order, after public notice, and
in accordance with section 161 of the Atomic Energy Act of 1854
(42 U.S.C. 2231), such standards and instructions as the Commis-
sion may deem necessary or desirable to ensure in the case of each
license for the disposal of low-level radioactive waste that an ade-
quate bond, surety, or other financial arrangement (es i
b}vtheCommiasion)wﬂlbeprovidedbyaheemeetqurmiteom-
pletion of all requirements established by the Commission for the
decontamination, decommissioning, site closure, and reclamation of
gites, structures, and equipment used in conjunction with such low-
level radioactive waste. Such financial arrangements shall be pro-
vided and approved by the Commission, or, in the case of eites
within the boundaries of any agreement State under section 274 of
the Atomic Energy Act of 1954 (42 U.S.C. 2021), by the ap iate
State or State entity, prior to issuance of licenses for low-level
radioactive waste disposal or, in the case of licenses in effect on the
dsate of the enactment of this Act, prior to termination of such k-

censes. .

(2) If the Commission determines that any long-term mainte-
nance or monitoring, or both, will be necessary at & site described
in paragraph (1), the Commission shall ensure before termination
of the license involved that the licensee has made available such
bonding, surety, or other financial arrangements as may be nec-
essary to ensure thst an neeessa:{elong-term maintenance or
monitam:fneededform site will carried out by the person
havin%ti e

and custody for such site following license termination.

{b) TITLE AND CUSTODY.—~(1) The Secretary shall have author-
ity to assume title and custody of low-level radicactive waste and
the land on which such waste is dis of, upon request of the
owner of such waste and Jand and following termination of the k-
cense issued by the Commission for such disposal, if the Commis-
sion determines that—

(A) the requirements of the Commission for site closure,
Qeeommxasicn‘i:g, and decontamination have been met by the
licensee involved and that such licensee is in compliance with
the provisions of subsection (a);

(B) such title and custody will be transferred to the Sec-
retary without cost to the Federal Government; and

(C) Federal ownership and management of such site is nec-
essary or desirable in order to protect the public heslth and
safety, and the environment.

(2) If the Secre assumes title and custody of any such
waste and land under this subsection, the Secretary shall maintain
such waste and land in & menner that will protect the public
health and aafety, and the environment.

. (c) SPECIAL SiTES.—If the low-level radioactive waste involved
is the result of a licensed activity to recover zirconium, hafnium,
and rare earths from source material, the Secretary, upon request
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of the owner of the site involved, shall assume title and custody of
such waste and the land on which it is disposed when such site has
been decontaminsted and stabilized in accordance with the require-
ments established by the Commission and when such owner has
made adequate financial arrangements approved by the Commis-
sion for the Jong-term maintenance end monitoring of such site.

{42 US.C. 10171]
SUBTITLE E—REDIRECTION OF THE NUCLEAR WASTE PROGRAM
SELECTION OF YUCCA MOUNTAIN SITE

SEc. 160. (2) IN GENERAL.—(1) The Secretary shall £ruvide for
an orderly phase-out of site specific activities at all candidate sites
other than the Yucca Mountain site.

(2) The Secretary shall terminate all site specific activities
(otber than reclamation activities) at all candidate sites, other than
the Yucca Mountain site, within 80 after the date of enact-
ment of the Nuclear Waste Policy Amendments Act of 1987.2

(b) Effective on the date of ensctment of the Nuclear Waste
Policy Amendments Act of 1987,2 the State of Nevada shall be eli-
gible tol%ter into a benefits agreement with the Secretary under
section 3

{42 US.C. 10172)

SITING A SECOND REPOSITORY

SEC. 161. (a) CONGRESSIONAL ACTION REQUIRED.—The Sec-
retary may not conduct site-specific activities with respect to a sec-
ond reposiemzmunlesa Congress has specifically authorized and
appropriated funds for such activities.

(b) REPORT.—The Secretary shall report to the President and
to Congress on or after January 1, 2007, but not later than Janu-
ary 1, 2010, on the need for & second repository.

(c) TERMINATION OF GRANTTE RESEARCH.—Not later than &
months after the date of the enactment of the Nuclear Waste Policy
Amendments Act of 1987,1 the Secretary shall phase out in an or-
derly manner funding for all research programs in existence on
such date of enactment designated to evaluate the suitability of
crystalline rock as a potential repository host medium.

(d) ADDITIONAL SITING CRITERIA.—In the event that the Sec-
retary at any time after such date of enactment considers any
sites? in crystalline rock for characterization or selection as a
repository, the Secretary shall consider (as & supplement to the
siting guidelines under section 112) such potennagl‘; disqualifying
factors ‘(n-)- nall

1) seasonally increases in population;
(2) proximity to public drinking water supplies, including
those of metropolitan areas; and PP
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(3) the impact that characterization or siting decisions
would have on lands owned or placed in trust by the United
States for Indian tribes.

{42 US.C. 101722)
SUETITLE F—BENEFITS
BENEFTTS AGREEMENTS

SEC. 170. (a) IN GENERAL—(1) The Secretary may enter into
2 benefits & ent with the State of Nevada concerning & reposi-
tory or with & State or an Indian tribe concerning a monitored
retrievable storage facility for the acceptance of high-level radio-
active waste or spent nuclear fuel in that State or on the reserva-
tion of that tribe, as appropriate.

(izf) t{hessmterr Indian Gg;be axlnay t'%:&ter into lut an agreement
only e State Attorne eral or eppropriate governing au-
t.%grityozfthelndianu-igeortbe Sec:iﬁury:t;fthelnteﬁo;.t':athe
absence of an appropriate governing suthority, as appropriate, cer-
tifies to the unl;factian of the Secretary that the laws of the State
or Indian tribe provide adequate authority for that entity to enter
into the benefits ent.

(8) Any benefits agreement with a State under this eection

be pegotiated in consultation with affected units of local gov-
ernment in such State.

(4) Benefits and payments under this subtitle may be made
available only in accordance with a benefits agreement under this
section.

(b) AMENDMENT.—A benefits agreement entered into under
subsection (a) may be amended only by the mutual consent of the
mpartjes ﬁathe agreement and terminated cnly in accordance with

on 178.

(¢) AGREEMENT WITH NEVADA.—The Secretary shall offer to
enter into a benefits agreement with the Governor of Nevada. Any
benefits agreement with a State under this subsection shall be
pegotiated in consultation with any affected units of local govern-
ment in such State.

(d) MONITORED RETRIEVABLE STORAGE.—The Secretary shall
dffer to enter into &8 benefits agreement relating to & monitored
retrievable storage facility with the govemi.nf body of the Indian
tribe on whose reservation the site for such facility is located, or,
if the site is not located on & reservation, with the Governor of the
State in which the site is located and in consultation with affected
units of local government in such State.

{e) LDMITATION.~Only one benefits agreement for & repository
and o:;lly; one benefits ent for & monitored retrievable stor-
ege facility may be in effect at any one time.

{0 JubiClAL REVIEW.—Decisions of the Secretary under this
section are not subject to judicial review.

[42US.C. 10173)
CONTENT OF AGREEMENTS

. SEC. 171. (a) IN GENERAL.~(1) In addition to the benefits to
which & State, an affected unit of local government or Indian tribe
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is entitled under title I,1 the Secretary shall make payments to a
State or Indian tribe that is & fha.rt{ to a benefits agreement under
e fo

section 170 in accordance with llowing schedule:
BENEFITS SCHEDULE
fAmounts. in millions)
o - L
R Annual pryments pricr & first spent fusl mCsipt s $10
(8} Upon first spent fuel mceipt 1 i
) Annua! paywmnts shter frst spent fust mceipt wnrtil closure of 8w Sty e 4 0

(2)Fw%softhis section, the term—
(A) means & monitored retrievable storage facility,

(B) “spent fuel” means high-level radicactive waste or
spent nuclear fuel,

(C) “first spent fuel receipt” does not include receipt of
spent fuel or high-level radicactive waste for purposes of test-
ing or operational demonstration.

(3) Annual payments prior to first spent fue! receipt under
paragraph (1XA) shell be made on the date of execution of the ben-
efits agreement and thereafier on the anniversary date of such exe-
cution. Annual c&ayments after the first epent fuel receipt until clo-
sure of the faclity under paragraph (1XC) shall be made on the
N 1 The Srst spent focl paymaeat wady paragraph (1XB) is

spen yment under
made within gix months after tﬁ: last annuatl pgymentp ior to the
receipt of spent fuel under famf'raph {1XA), such first spent fuel
payment under parag:;_ph 1XB) shall be reduced by an amount
to one-twelfth such annual payment under paragraph
(1XA) for each full month less than six that has not elapsed since
the last annual payment under paragn}:h (1XA).

(5) Notwithstanding pmgraggf(l , (2), or? (3), no payment
under this section may be made before January 1, 1989, and any
payment due under this title before January 1, 1989, shall be made
on ofsa)ﬁEe: such date. ded b 7). the Secre

cept &5 provi in paragrap , the tary may not
ream'bcet the purposes for which the psyments under this le)r’:tion
may be used. .

(7XA) Any State receiving a payment under this section shall
transfer an amount equal to not less than one-third of the amount
of such payment to affected units of local government of such State.

(B) A plan for this transfer and a %?griate allocation of such
portion emong such governments & included in the benefits
agreement under section 170 covering such payments.

(C) In the event of a dispute concerning such plan, the Sec-
ret:g' shall resolve such dispute, consistent with this Act and ap-
plicable State law.

(b) CONTENTS.—A benefits agreement under section 170 shall
provide that—

180 in origi Probebly should refer to those ssctions of the ggnd.m( benefits befors
tbhpd__mz&lhdur"m i AmdmntAd’“ .
280 in eriginal. Probably should be “paragraphbs (1), (2), and (37.
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(117)2u Review Panel be established in accordance with sec-
tion 3

(2) the State or Indian tribe that is party to such agree-
ment waive its rights under title 1 to disapprove the rec-
ommendation of a site for & repository; .

(3) the parties to the agreement shall share with one en-
other information relevant to the licensing process for the
repository or monitored retrievable storage facility, as it be-
com?z)l:haﬂasble; Indian tribe that is party to such

e State or an P such agree-
ment participate in the design of the repository or monitored
retrievable storage facility and in the preparation of documents
;egtl:’:irednnderlawor tions governing the effects of the
1

&

on the public health and safety; and
thesutemhdimﬂibewaiwiuﬁg(!%a,ifm{.toixno
{act essistance under sections 116{(cX1XBXii), 116{cX2),
18(bX2XAXii), and 118(bX8).

- (c)} The Secretary ghall make payments to the States or af-
fected Indian tribes under & benefits agreement under this section
from the Waste Fund. The signature of the Secretary on a valid
benefits ment under section 170 shall constitute a commit-
ment by the United States to make payments in sccordance with
such agreement.

{42 US.C. 10173a)

REVIEW PANEL

SEC. 172. () IN GENERAL.—The Review Panel required to be
established by section 171(bX1) of this Act shall consist of & Chair-
man selected by the Secretary in consultation with the Governor of
the State or governing body of the Indian tribe, as appropriate,
that is party to such agreement and 6 other members as follows:

(1) 2 members selected by the Governor of such State or
governing body of such Indian tribe;

(2) 2 members selected by units of local ernment af-
fected by the repository or monitored retrievable storage facil-

(3) 1 member to represent persons making payments into
the Waste Fund, to be pelected by the ; and
{4) 1 member to represent other public interests, to be se-
lected by the Secretary.

(b) TERMS.——(1) The members of the Review Panel shall serve
for terms of 4 years each.

(2) Merbers of the Review Panel who are not full-time employ-
ees of the Federal Government, shall receive a per diem compensa-
gc%i!fg te:qh day spent com:ixcnng' u:;:rk of the Rehv;-leweggaged anel, in-

u eir necessary travel or o expenses while in
the work of the Review Panel.

(3) nses of the Panel shall be paid by the Secretary from
the Waste d

(c) DUTTES.—The Review Panel shall—

(1) advise the Secretary on matters relating to the pro-
posed repository or monitored retrievable storage facility, in-
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cluding issues relaﬁ&i ’t_o design, construction, operation, and
a

decommissioning of 3 . .
(2) evaluate performance of the repository or monitored
retrievable storage facility, as it considers appropriate;
(8) recommend corrective actions to the tary;
(4) assist in the presentation of State or affected Indian
tribe and Jocal perspectives to the Secretary; and
(5) participate in the ing for and the review of
preoperational data on environmental, demographic, and socio-
(egnomicmdiﬁmqq{ethedteﬁl:;!thelocalwmﬂ:;uni s gvad
INFORMATION.—' Secre shall prom; 1. avail-
able promptly? any information in the Secret.nr)?l possession re-
quested by the Panel?® or its Chairman. .
(e) FEDERAL ADVISORY COMMITTEE ACT.—The requirements of
the Federal Advisory Committee Act shall not apply to a Review
Panel established under this title.

(42 UB.C. 10178b}
TERMINATION

SEc. 173. (a) IN GENERAL—The Secretary may terminsate a
benefits ent under this title if—

(1) the site under consideration is disqualified for its fail-
ure to comply with guidelines and technical requirements
emblishedétbe Secretary in accordance with this Act; or

(2) the Secretary determines that the Commission cannot
License the facility within a reasonable time.

{b) TERMINATION BY STATE OR INDIAN TRIBE.—A State or In-
dian tribe may terminate a benefits agreement under this title 03{
if the Secretary disqualifies the site under consideration for its fail-
ure to comply with technical requirements established by the Sec-
uulzoi;;xmrdanee with this Act or the Secre determines that
3}: ission cannot license the facility within & reasonable

e.
(c) DECISIONS OF THE SECRETARY.—Decisions of the Secretary
under this section shsall be in writing, shall be available to Con-
gress and the public, and are not subject to judicial review.
(42 UE.C. 1017%)

SUBTITLE G—OTHER BENEFITS
CONSIDERATION IN SITING FACILITIES

SeC. 174. The Secretary, in siting Federal research projects,
give special consideration to proposals from States where 2
repository is Jocated.
[€2 US.C. 10174)
REPORT

SEc. 176. (a) IN GENERAL.—Within one year of the date of the
epactment of the Nuclear Waste Policy Amendments Act of 1987,3
the Secretary shall report to Congress on the potential impacts of

9The date of enactment was Dec. 22, 1987,
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Jocating e repository at the Yucca Mountain site, including the rec-
ommendations of the Secretary for mitigation of such impacts end
a statement of which impacts should be dealt with by the Federal
Government, which should be dealt with by the State with State
resources, including the benefits payments under section 171, and
which should be a joint Federal-State responsibility. The report
under this subsection shall include the analysis of the Secretary of
the authorities available to mitigate these impacts and the appro-
priate sources of funds for such mitigation.

() IMpacTs To BE CONSIDERED.~—Potential impacts to be ad-
dressed in the report under this! subsection (e) shall include im-
pacts on—

(1) educstion, including facilities and el for elemen-
::g!;nd secondary schools, community coﬁegee, vocational and

ical schools and universities;

(2) public health, including the facilities and personnel for
treatment and distributicn of water, the treatment of sewage,
the control of pests and the disposal of solid waste;

{(8) law enforcement, including facilities and personnel for
the courts, police and sheriffs departments, district attorneys
and public defenders and pri ;

(4) fire protection, including personnel, the construction of
fire stations, and the scquisition of equipment;

(5) medical care, including emergency services and hos-

tals;
{6) cultural and recreational peeds, including facilities and
: zg_r libraries and museums and the acquisition and
expansion of parks; .

(7) distmbution of public lands to allow for the timely
expansion of existing, or creation of new, communities and the
construction of necessary residential and commercial facilities;

(8) vocationsal training and employment services;

(9) sodal services, including lic assistance proira.ma,
vocational and physical rehabilitation programs, mental health
services, and programs relating to the ebuse of elcchol and
controlled substances;

(10) transportation, including any roads, terminals, air-
ports, bridges, or railways associated with the facility and the
repair and maintenance of roads, terminals, airports, bridges,
or railways damaged as a result of the construction, operation,
and 2 closure of the facility;

(11) equipment and training for State and local personnel
in the management of accidents involving high-level radio-
active waste;

(12) availability of energy;

(13) tourism &nd economic development, including the
potential loss of revenue and future economic ; and

(14) other peeds of the State and local governments that
would pot have arisen but for the characterization of the site

180 in eriginal. The word "this® .
,&hw” A w:-huldmw
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and the constructions operation, and eventual closure of the
repository facility.
142 US.C. 10174a)

SUBTITLE H—TRANSPORTATION
TRANSPORTATION

SEC. 180. (a) No spent nuclear fuel or high-level radioactive
waste may be transported by or for the Secretary under subtitle A
or under subtitle C except in packages that have been certified for
such by the Commission.

(b) The Secretary shall abide by regulations of the Commission
regarding advance notification of State and local governments prior
to transportation of spent nuclear fuel or high-level radioactive
waste under subtitle A or under subtitle C.

(c) The Semtaxylhaﬂgmvide technical assistance and funds
to States for training for {1; lic safety officials of appropriate units
of local government and Indian tribes through whose jurisdiction
the Secretary plans to transport spent nuclear fuel or high-level
radioactive waste under subtitle A or under subtitle C. Training
shall cover procedures required for safe routine transportation of
these matenzals, as well as procedures for desling with emergency
response situations. The Waste Fund shall be the source of funds
for work carried cut under this subsection.

(42 US.C. 10175)

TITLE II—RESEARCH, DEVELOPMENT, AND DEMONSTRA-
TION REGARDING DISPOSAL OF HIGH-LEVEL RADIO-
ACTIVE WASTE AND SPENT NUCLEAR FUEL

PURPOSE

SEC. 211. It is the purpose of this title—
. (1) to provide direction to the Secretary with respect to the
disposal -level radioactive waste end spent nuclear fuel;
(2) to suthorize the Secretary, pursuant to this title—
(A) to provide for the construction, operation, and
aadintenanee of & deep geologic test and evaluation facility;

(B) to provide for a focused and integrated high-level
z:i,iciacﬁve waste and spent nuﬁc:lear fuel research and
elopment pro including the development of & test
and evaluation t‘adlity to carry out resea:gg‘ and provide
an integrated demonstration of the technology for deep
geologic disposal of high-level radioactive waste, and the
development of the facilities to demonstrate dry storage of
ngent nuclear fuel; and
(3) to provide for an improved cooperative role between the
Federal Government and States, affected Indian tribes, and
units of geperal local government in the siting of & test and
evaluation facility.

[4¢2US.C. 10181)
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APPLICABILITY

SEC. 212. The provitions of this title are subject to section 8
and shall not apply to facilities that are used for the disposal of
high-level radioactive waste, low-level radioactive waste, trans.
uranic waste, or apent puclear fuel resulting from stomic energy
defense activities.

42 US.C. 10192)

IDENTIFICATION OF SITES

SEC. 218. (a) GUIDELINES.—Not later than 6 months afier the
date of the enactment of this Act and notwithstanding the faiture
of other agencies to promulgste standards mq to gghcable.
law, the Secretary, in consultation with the sion, the Direc-
tor of the Geological Survey,? the Administrator, the Council on
Environmental o&m.!ity, and such other Federal agencies as the

considers appropriate, is authorized to issue, t to
section of title 5, United States Code, general guidebnes for the
selection of & site for a test and evaluation facility. Under such
guidelines the Secretary shall specify factors that qualify or dis-
3ua.|.i!y a site for development as a test and evaluation facility, in-
uding factors pertaining to the location of valuable na re-
sources, hydrogeophysics, seismic activity, and atomic energy de-
fense activities, proximity to water supphes, pm:mm? to popu-
lations, the effect upon theonrgfhts of users of water, W
to components of the National Park System, the National Wildlife
age System, the National Wild and Scenic Rivers System, the
E::g:aé Zgﬂde'm Preservation S or Ntaohoml. m
. Su es shall require Secretary to consi
various geol g:‘?u:.edia in which the gite for a test and evaluation
facility ma located and, to the extent practicable, to identify
sites in difierent geologic media. The Secretary shall use guidelines
established under this subsection in conzidering and selecting sites
under this title.

(b) SITE IDENTIFICATION BY THE SECRETARY.—(1) Not later
than 1 year efter the date of the enactment of this Act, and fol-
lowing promulgation of guidelines under subsection (a), the Sec-
_retary is authorized to identify 3 or more sites, at least 2 of which
shall be in different geologic media in the continental United
g;%t.eeg at:%:t least 1 of which ghall &f in media other than salt.

)] mmission requirements, the Secretary shall give pref-
erence to sites for the test and evaluation facility in media pos-
sessing geochemical characteristics that retard agueous transport
of radionuclides. In order to provide & greater possible protection
of public bealth and safety as operating experience is gained at the
test and evaluation facility, and with exception of the primary
areas under review by the Secretary on the date of the enactment
of this Act for the location of & test end evaluation fadility or
repository, all gites identified under this subsection shall be more
than 15 statute miles from towns having a population of greater
than 1,000 persons as determined by the most recent census unless

1The Geological Survey was designated as the Unitad States Geological the
ot o the loterior and Rd‘:hd Aaam:‘u‘zppmpmﬁm Act, m%mbx’u, 1?5‘321
1000), enactad en Nov. 13, 2991
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such sites contain high-level radioactive waste prior to identifica-
tion under this title. Each identificstion of & site shall be m&ported
by en environmental assessment, which shall include a detailed
statement of the basis for such identification and of the probable
impacts of the giting research activities planned for such site, and
e ﬁausion of alternative activities relating to siting research that
may be undertaken to svoid such impacts. Such environmental
assessment ghall include—

(A) an evaluation by the Secre as to whether such site
is suitable for siting research under the guidelines established
under subsection (a);

(B) an evaluation by the Secretary of the effects of the
siting research activities at such site on the public health and
safety and the environment;

(C) & reasonable comparative evaluation by the Secretary
of such gite with other sites and locations that have been con-
si

dered; .
(D) & description of the decision process by which such site
was recommended;
(E) an assessment of the regional and local impacts of lo-

eaﬁaght.he &mgz:e: test and evaluation facility at such site.

(2) When tary identifies 8 site, the shall as
soon as possible notify the Governor of the State in which such &i
is located, or the governing body of the affected Indian tribe

£

such site is located, of such identification and the basis of such
identification. Additional sites for the location of the test and eval-
ustion facility authorized in section 302(d) may be identified after
such 1 year period, following the same p: as if such sites
had been identified within such period.

42 US.C. 10183]

SITING RESEARCH AND RELATED ACTIVITIES

SEC. 214. (a) IN GENERAL.~Not later than 30 months after the
date on which the Secretary completes the identification of sites
under section 213, the Set:ret‘.ﬁu?v is authorized to complete suffi-
cient evaluation of 3 sites to select & sgite for expanded siting re-
search activities and for other activities under section 218.1 The

is authorized to conduct such preconstruction activities
relative to such site selection for the test and evaluation facility as
he deems appropriate. Additional sites for the location of the test
and evaluation facility suthorized in section 802(d) may be evalu-
ated efter such 30-month pericd, following the same procedures as
if such sites were to be evaluated within such period

(b) PUBLIC MEETINGS AND ENVIRONMENTAL ASSESSMENT.—Not
later than 6 months after the date on which the Secretary com-

letes the identification of sites under section 213, and before
ginning siting research activities, the Secretary shall hold at
least 1 o;mbb'c meeting in the vicinity of each site to informm the resi-
dents of the area of the activities to be conducted at such site and
to receive their views.
———— !
180 in original. Reference probably should be to section 217,
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(c) RESTRICTIONS.—Except as provided in section 218! with re-
spect to a test and evaluation facility, in conducting siting research
activities pursuant to subsection (a)— . R

(1) the Secretary shall use the minimum quantity of high-
level radioactive waste or other radioactive materials, if any,
necessm;ito achieve the test or research objectives;

(2) the Secretary shall ensure that any radicactive mate-
rial used or placed on = site shall be fully retrievable; and

(3) upon termination of siting research activities at a site
for any reason, the Secretary remove radioactive

material at or in the site as promptly as practicable. .

{d) TITLE T0 MATERIAL.—The Secretary may take title, in the
pame of the Federal Government, to the high-level radioactive
waste, spent nuclear fuel, or other radioactive material emplaced
in & test and evaluation facility. If the Secretary takes title to any
such material, the Secretary shall enter into the a ;sryﬁate finan-
cial arrengements described in subsection (a) or (g section 302
for the disposal of such materieal.

{42 US.C. 10194)

TEST AND EVALUATION FACILITY SITING REVIEW AND REPORTS

SEC. 215. (a) CONSULTATION AND COOPERATION.—The Governor
of & State, or the governing body of an affected Indian tribe, noti-
fied of a eite identificstion under section 213 shall have the right
to participate in a grocesa of consultation and coopersation as soon
as the site involved has been identified pursuant to such section
and throughout the life of the test and evaluation facility. For pur-.
poses of this section, the term “process of consultation and coopera-
tion” means & methodolo%e;e

(1) by which the

{A) keeps the Governor or governing body involved
fully and currently informed about any potential economic
or public health and safety impacts in all stages of the
siting, development, construction, and operation cof & test

and evaluation facility;
(B) eolicits, receives, and evaluates concerns and objec-
tions of such Governor or governing body with to

such test and evalustion facility on an ongoing basis; and
(C) works diligently and cooperatively to resolve such
concerns and objections; and
(2) by which the State or affected Indian tribe involved can
exercise reasonsble independent monitoring and testing of on-
site activities related to all stages of the lidxﬁ. develotpment,
construction and operation of the test and eveluation facility,
except that any such monitoring and testing shall not unrea-
sonably interfere with onsite activities.

_(b) WRITTEN AGREEMENTS.—The Secretary shall emter into
writlen sgreements with the Governor of the State in which an
identified site is located or with the governing body of any affected
Indian tribe where an identified site is located in order to expedite

180 in original. Reference probably should be to section 217.
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the consultation and cooperation process. Any such written egree-
ment shall specify— .

(1) procedures by which such Governor or governing body
may study, determine, comment on, and make recommenda-
tions with regard to the possible health, safety, and economic
impacts of the test and evaluation facility; .

(2) procedures by which the Secretary shall consider and
respond to comments and recommendations made by such Gov-
erpor or governing body, including the period in which the Sec-
retarg shall g0 respond; .

(8) the documents the Department is to submit to such
Governor or gwernin%:'gdy, the timing for such submissions,
the timing for such ernor or governing body to ident{?
rublichealthnndnfetywncemsandtheprwesstobe -
owe&;ophroye:gur;a .byce tgc;e the Sr:;:etary d either such

w and either
chemorurgovemiragbodymayreviewormodifyﬂuagme—
ment periodically; an

(gg d]:roeedm'ea for public notification of the procedures
specified under subparagraphs (A) through (D).

{c) LRaTTATION.—Except as specifically provided in this section,
pothing in this title is intended to grant any State or affected In-
dian tribe any suthority with respect to the siting, development, or
loading of the test and evalusation facility.

{42 U.8.C. 10195)

FEDERAL AGENCY ACTIONS

SEC. 216. (a) COOPERATION AND COORDINATION.—Federal agen-
cies ghall assist the Secretary by eooFenhng end coordinating with
the S in the preparation of any necessary reports under
this title and the mission under section 301.

(b) ENVIRONMENTAL .—{1) No action of the Secretary or
any other Federal lfengregtﬁredbythiatiﬂeorlecﬁmwlwith
respect to & test and evaluation facility to be taken prior to the ini-
tiation of onsite constyuction of a test and evaluation facility shall
recg.l.ire the preparstion of an environmental impact statement
under section 102(2XC) of the Environmental Policy Act of 1869 (42
U.8.C. 4332(2XC)), or to require the preparation of environmental
reports, except as otherwise specifically provided for in this title.

(2) The tary and the heads of &ll other Federal agencies
shall, to the maximum extent possible, avoid duplication of efforts
in the preparation of re under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.).

(42 US.C. 10196])

RESEARCH AND DEVELOPMENT ON DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTE

SEC. 217. (a) PURPOSE.~—Not later than 64 months after the
date of the enactment of this Act, the Secretary is authorized to,
to the extent Jmcﬁcable, begin at g site evaluated under section
214, a2 part of and as an extension of siting research activities of
such site under such section, the mining and construction of a test
end evaluation facility. Prior to the mining and construction of
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such facility, the Secretary shall prepare an environmental assess-
ment.'mepurposeofmchfadliglhallbe— . .
(1) to supplement and the repository site character-

tion process;

{2) to provide the conditions under which known techno-
logical m:mpm:«zntiik can be integrated to demonstrate a fune-
tioning repository-like system; )

(8) to provide a means of identifying, evaluating, and re-
solving potential repository Kcensing issues that could not be
resolverlzfznr‘mg the siting research program copducted under
section 212;

(4) to validate, under actnal conditions, the sdentific mod-
els used in the design of & repository; .

() to refine the design and engineering of repository com-
ponents and systems and to confirm the predicted behavior of

components and gystems;

(6) to supplement the siting data, the generic and ific
geoloﬁca] characteristics developed under section 214
to isolating disposal materials in the physical environment

repository; ] )
{(7) to evaluate the d concepts for packsging, han-
dling, and emplacement of high-level radicactive waste and

spent nuclear fuel at the design rate; and .

(8) to establish E:ratmg capability without exposing

to excessive radiation.

?ngwGN.—The Secretary ehall design each test and evalua-
tion facility—

(1) to be capable of receiving not more than 100 full-sized
canisters of solidified high-level radioactive waste (which can-
isters shall not exceed an aggregate weight of 100 metric tons),
except that spent nuclear fuel may be used instead of such
waste if such waste cannot be obtained under reasonable condi-
tions;

.(2) to permit full retrieval of solidified high-level radio-
active waste, or other radioactive material used by the Sec-
retary for testing, upon completion of the technology dem-
onst{g)tx bmsedon ll‘:ﬁm:ie‘t;.bmd le that the high-level radi

upon the principle that the high-level radicactive
waste, gpent nuclear gx:l:,m or other radioactive material in-
volved shall be isolated from the biosphere in such & way that
the initial isolation is provided by engineered barriers func-
tioning as & system with the geologic environment.

(c) OPERATION.—(1) Not later than 88 months afier the date of
the enactment of this Act, the Secretary shall begin an in situ test-
ing program at the test and evalustion facility in accordance with
the mission plan developed under section 301, for purposes of—

(A) conducting in situ testz of bore hole sealing, 'ﬁ:o‘lgc
media fracture sealing, and room closure to establish .
niques and performance for isolation of high-level radioactive
waste, spent nuclear fuel, or other radioactive materials from
the biosphere;

180 in original Refersnce probably should be to section 214.
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(B) conducting in situ tests with radioactive sources and
materials to evaluate and improve relisble models for radio-
puclide tion, absorption, and containment within the

eer:gﬁmenmdgeol ic media involved, if the Sec-
retary finds there is reasonable assurance that such radio-
active sources and materials will not threaten the use of such
site &s & repository;

(O) eonduchng in situ tests to evaluate and improve mod-
elaformundwaterorbnneﬂcwthmugh&acm'edgeologxc

(D) cond in situ tests under conditions
the real time and the accelerated time bebavzor ﬁ ung
neered barriers w:t.hm the geologic environmen

(E) conducti mutnteststoevﬂuatetheeﬂ'ectsofheat
and pressure on geologic media involved, on the
of the surrounding ares, and on the integrity of the dis

pa&&g)uémducnnginnmmtsundarbothnormal &nd abnor-
ry conditions to establish safe design limits for dis-
‘5 and to determine the effects of the gross release
des into surroundings, and the effects of various

cred:ble failure modes, incl
(i) seismic events lea to the coupling of aquifers

the test and evaluation facility;
(i) thermal pulses significantly greater than the max-
imum calculated; and
bi l()il::)lmman intrusion creating s direct pathway to the
osphere; and
(G) condu such other research end development
activities as the considers a;

mcbuct:vxheaneces toobmnthenseghighievelndw-
active waste, spent nuclear fuel, or other radioactive materials
(luchuanyhxghl ra dioactive material from the Three Mile
Island nuclear powerplant or from the West Valley Demonstrs-
tion Project) for test and evaluation purposes, if such cther
ectivities are reasonably mecess to support the repository
program and if there is reasonable assurance that the radio-
sctive sources involved will pot threaten the use of such site
8 a repository.
(2) The in situ testing euthorized in this subsection ahall be de-
signed to ensure that the suitability of the site involved for Licens-
Ethe Commission 28 a repository will not be sdversely af-

{d) Use OF DCISTING DEPARTMENT FACILITIES. —During the
copducting of ai research activities under section 214 and for
such period th as the considers appropriate, the
Secretary shall use Department facilities owned by the Federal
go:hngernmoefnt on thc:.!] date 0{1 t.hglenactment of this Act for the eon-

u generi ynppeaeteatsreard::g nkague;f
dling, and emplacement technology for soi éﬁh-l
active waste a.nd spent nuclear fue! from cvilian nuclear act:mhes

(e) ENGINEERED BARRIERS.—The system of engineered barriers
and selected geology used in a test and evaluat:on facility shall
bhave a design life at Jeast as long as that which the Commission
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requires by regulations issued under this Act, or under the Atomic
Energy Act of 1954 (42 U.S.C. 2011 et s2q.), for repositories.
?gaou: OF CoMosSION.—(1XA) Not later 1 year after
the date of the enactment of this Act, the Secretary and the Com-
mission shall reach & written understanding establishing the proce-
dures for review, consultation, and coordinatien in the planning,
construction, and operation of the test and evaluation faa.[g under
this section. Such understanding shall establish & sch , con-
gistent with the deadlines set forth in this subtitle, for submission
by the Secretary of, and review by the Commission of and nec-
essary action on—

(i) the mission plan J:re ared under section 801; and

(ii) such reports and other information as on

msy reasonsbly re%mre to evaluate any health and safety im-

acts of the test and evaluation facility. "

) Such understanding shall also establish the conditions
under wfhl:lt;t;hte' (21.'::::::.1:th isgion may have access to thg I:es; eﬁgh e::lé
uation facility for the purpose of assessing any public
safety concerns that it may have. No may be excavated for
the test and evaluation until the Secretary and the Commission
enter into such undentand:%

(2) Subject to section 305, the test and evaluation facility, end
the facilities autborized in section 217, shall be constructed and
operated as research, development, and demonstration facilities,
and shsll not be su 'eettolieenain%nndersecﬁonzmofﬂ:eﬂn-
ergy Reorganization of 1974 (42 U.S.C. 56842).

(3XA) The Commission shall carry out & continuing analysis of
the activities undertaken under this section to evaluate the ade-
quacy of the consideration of public health and safety issues.

) The Commission shall report to the President, the Sec-
retary, end the Congress as the Commission considers eppropriate
with (gs to the conduct of activi%i: under this section.

NMENTAL REVIEW.~—' Secretary shall prepare an
environmental impact statement under section 102(2XC) of the Na-
tional Environmental Policy Act of 1869 (42 U.S.C. 4332(2XC))
prior to conducting tests with radioactive materials at the test and
evaluation facility. Such environmental impact statement shall
incorporate, to the extent practicable, the environmental assess-
ment prepared under section 217(2).2 Nothing in this subsection
mage be construed to limit siting research activities conducted
under section 214. This subsection shall applg; only to activities
performed exclusively for a test and evaluation facility.

(h) LoarTaTIONS.—(1) If the test and evaluation facility is not
located at the site of a repository, the Secretary shall obtain the
concurrence of the Commission with respect to the decontamination
and decommissjoning of such facility.

(2) If the test and evaluation facility is not located at a can-
didate site or repository site, the Secretary shall conduct only the
gortxon. of the in situ testing program required in subsection (c)

etern;xfnﬁsb the Secretary to be useful in carrying out the pur-
poses

180 in original Reference probably should be to section 218,

880 in original Referance probably abould be so subsection (s).
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(8) The operation of the test and evaluation facility shall termi-
nate not later than— ] . .

(A) § years after the date on which the initial repository
begins operation; or .

(B) et such time as the Secre determines that the con-
tinued operation of & test and evalustion facility is not nec-
essary for research, development, and demonstration purposes;

whichever occurs sooner. .

(4) Notwithstanding any other provisions of this subsection, as
goon as practicable following any determination by the y
with the concurrence of the Commission, that the test and evalua-
tion facility is unsuitable for contin operation, the Secretary
ehall take such actions as are pecessary to remove such site
any radioactive material placed on such site as & remlt_oftaéh;g
and evaluation activities conducted under this section.

irement may be waived if the Secretary, with the concurrence

of the Commission, finds that short-term testing and evaluation
activities using redioactive material will not en: the public
health and safety.

{42 UB.C. 10187]

' RESEARCH AND DEVELOPMENT ON EPENT NUCLEAR FUEL

The Sacrctney Dl oo To » Geraomataatim in coopera-
e 2 dem program, in coopera-
tion with the private eector, for the dry storage of spent nuciear
fuel at civilian nuclear power reactor sites, with the objective of
establishing one or more technologies that the Commission may, by
rule, spprove for use at the sites of civilian pnuclear power reactors
without, to the marximum extent practicable, the need for addi-
tional eite-specific epprovals by the Commission. Not later than 1
year after the date of the enactment of this the Secretary shall
select at least 1, but not more than 3, eites evaluated under section
214 =t such power reactors. In selecting such site or sites, the Sec-
retary shall give preference to civilian nuclear power reactors that
will soon have a shortage of interim storage capacity for spent nu-
clear fuel. Subjecttoreacbingrﬁeemmtupmﬁdedin i
(b), the Secretary shall undertake activities to assist such power
reactors with demonstration ects at such sites, which may use
one of the following types of alternate storage technologies: spent
nuclear fuel storage casks, caissons, or silos. The Secretary

also undertake a cooperative program with civilian nuclear power
reactors to encourage the development of the technology for spent
nuclear fuel rod consolidation in existing power reactor water stor-

. (b) COOPERATIVE AGREEMENTS.—To out the programs de-
scribed in subsection (a), the Secretary enter into a coopera-
tive agreement with each utility involved that specifies, at & min-
imum, that—

(1) such utility shall select the alternate storage technique
to be used, make the land and spent nuclear fuel available for
the dry etorage demonstration, submit and ide e i
documentation for a license application to Commission, ob-
tain & license relating to the fecility involved, construct such

8
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facility, operate such facility afier licensing, pay the costs re-
qmre? to construct such facility, and pay all costs associated
with the operation and maintenance of such facility; .

(2) the Secretary shall provide, on 2 x basis,
consultative and technical assistance, including design support
end generic licensing documentation, to assist such utihty in
obtaining the construction authorization and appropriate k-
cense from the Commission; and

(8) the Secretary shall provide generic research and devel- .
opment of alternative spent puclear fuel storage techniques to
enhance utility-provided, at-reactor storage capabilities, if
& ized in any other provision of this Act or in any other

ision of 1aw.

L:) DRY STORAGE RESEARCE AND DEVELOPMENT.—(1) The con-
sultative and technical sssistance referred to in subsection (bX2)
Beirch and development progTam e e dry eiorage of B0t Mare

an opment program for more

than 800 metric tons of spent nuclear fuel at facilities owned by the
Federal Government on the date of the enactment of this Act. The
purpose of such shall be to collect necessary data to aaxist
the utilities in in the lice.nf:g process,

(2) To the extent available, consistent with the provisions
of section 185, the Secretary shall provide t nuclear fuel for
the research and development program authorized in this sub-
section from spent puclear fuel received by the for stor-
age under section 185, Such ;&ent nuclear fuel shall not be subject
to the ions of section 185(e).

(d) FUNDING.—~The total contribution from the Secretary from
Federal funds and the use of Federal facilities or services shall not
uwed%pereentdthewtalcostsofthedemommﬁonprgﬁlm
authorized in subsection (e), as estimated by the Secretary. re-
mainingeostaofmdn&rg shall be paid by the utilities in-
volved or shall be provi ﬁtheSecretaryfmmt.helnteﬁmStoro
age Fund established in section 136.

(e) RELATION T0 SPENT NUCLEAR FUEL STORAGE PROGRAM.—
The spent nuclear fuel storage authorized in section 185
shall not be construed to authorize g: use of research development
or demonstration facilities owned by the Department uniess—

.{1) a period of 30 calendar days (not including any day in
which ei House of Congress is pot in session because of
adjournment of more than 3 calendar days to a day certain)
has passed after the Secre has transmitted to the Com-
mittee on Science, Space, and Technology of the House of Rep-
resentatives! and the Committee on Epergy and Natural Re-
sources of the Senate a written report containing & full and
complete statement concerning (A) the facility involved; (B)
any pecessary modifications; (C) the cost thereof; and (D) the
impact on the authorized research and development program;
or

1The pame of the Committee oo Bcience and T of the House of Representatives was
) bﬁc&mﬁmu&dcna.sm.mhchn&e on Jan. &, 1087, by House Rasalu-
on B, © i

on Science st the bagin-
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(2) each such committee, before the expiration of such pe-
riod, has transmitted to the Secretary & written notice to the
effect that such committee has no objection to the proposed use
of such facility.

[42US.C. 10198]
PAYMENTS TO STATES AND INDIAN TRIBES

SEC. 219. (2) PAYMENTS.—Subject to subsection (b), the Sec-
retari;‘hall make payments to each State or affected Indian tribe
t entered into an agreement pursuant to eection 215. The
Secretary shall&ayan amount egual to 100 percent of the expenses
incurred by such State or Indian tribe in engaging in any moni-
toring, testing, evaluation, or other consultation and cooperation
activity under section 215 with respect to eny site. The amount
aid by the Secretary under this paragraph shall not exceed
23,000.000 per year from the date on which the site involved was
identified to the date on which the decontamination and decommis-
sion of the facility is complete pursuant to section 217(h). Any such
payment may only be made to a State in which a potential site for
a test and evaluation facility has been identified under section 218,
or to an affected Indian tribe where the potential site has been
identified under such section. c
(b) LoarTaTiON.—The Secretary shall make any payment to &
State under subsection (a) only if such State agrees to provide, to
each unit of general! local government within the jurisdictional
boundaries of which the potential site or effectively selected gite in-
volved is Jocated, at Jeast one-tenth of the payments made the
Secretary to such State under such subsection. A State or afiected
Indian tribe receiving any payment under subsection (8) shall oth-
erwise have discretion to use such payment for whatever
it deems necessary, including the State or tribal activities pursuant
to agreements entered into in accordance with section 215. Annual
E:yments shall be prorated on a 365-day basis to the specified
tes.

{42 U8.C. 10199]

*  STUDY OF RESEARCH AND DEVELOPMENT NEEDS FOR MONITORED
RETRIEVABLE STORAGE PROPOSAL

SEC. 220. Not later than 6 months afier the dste of the enact-
ment of this Act, the Secretary shall submit to the Congress a re-
port describing the research and development activities the Sec-
retary considers necessary to develop the proposal required in sec-
tion 141(b) with respect to & monitored retrievable storage facility.
[42 U.S.C. 10200)

JUDICIAL REVIEW

- Sec. 221. Judicial review of research and development activi-
ties under this title shall be in accordance with the provisions of
section 119.

{42 US.C. 10201)
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SEC. 222. RESEARCH ON ALTERNATIVES FOR THE PERMANENT
DISPOSAL OF RIGH-LEVEL RADIOACTIVE WASTE.—1The Secretary
ghall continue and accelerate a program of research, devel:gment,
and investigation of alternative means and technologies for the per-
menent disposal of high-level radicactive waste from civilian nu-
clear activities and F research and development activities ex-
cept that funding shall be made from amounts approgriated to the
Seaegagforpurposesofcarryingoutthiasecﬁon. uch program
shall inclu

de examination of various waste disposal options.
{42 US.C. 10202)

TECENICAL ASSISTANCE TO NON-NUCLEAR WEAPON STATES IN THE
- FIELD OF SPENT FUEL STORAGE AND DISPOSAL

SEc. 228, (e) It shall be the policy of the United States to co-
operste with and provide techni assistance to non-puclear
wespon states in the field of spent fuel atong‘:nd di

(bX1) Within 80 days of enactment of this Act, the Secretary
and the Commission publish a joint notice in the Federal Reg-
ister stating that the United States is prepared to cooperate wit
end de technical assistance to non-nuclear weapon states in
the fields of at-reactor spent fuel storage; away-from-reactor epent
fue) storage; monitored, retrievable spent fuel storage; geologic dis-

of spent fuel; and the health, safety, and environmental regu-
ation of such activities. The notice summarize the resources
that can be made available for international cooperation and assist-
aneeintheseﬁeldschm:fhexisﬁngprzﬁ?msofthebe artment
and the Commission, including the availability of: (i) data from
past or ongoing research and development projects; (i) consulta-
tions with exr:t Department or Commission personnel or contrac-
tors; and (iii) liaison with private business entities and organiza-
tions working in these fields.
_subparagraph

(2) The joint notice described in the
be updated and reissued ennually for years.

{c©) F ing melication of the annual joint notice referred to
in paragraph (2),% the Secretary of State shall inform the govern-
ments of non-puclear weapon states and, as feasible, the iza-
tions operating nuclear powerplants in such states, that the United
States is prepared to cooperate with and grcm ‘ ical assist-
ance to non-nuclear weapon states in the fields of spent fuel stor-
age and disposal, as set forth in the joint notice. The Secre of
State shall also solicit expressions of interest from non-puclear
weapon state governments and non-nuclear weapon state puclear

er reactor operators concerning theicx;farticipation in expanded

nited States cooperation and technical assistance p in
these fields. The Secretary of State shall transmit any such expres-
sions of interest to the Department and the Commission.

(d) With his budget presentation materials for the De; ent
and the Commission for fiscal years 1984 through 1989, the Presi-
dent shall include funding requests for an expanded program of co-
operation and technical assistance with non-nuclear weapon states
in the fields of spent fuel storage and disposal as appropriate in

250 in oripmel R e SR T aE2L be to subsection (b}
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light of expressions of interest in such cooperation and assistance
on the part of non-puclear weapon state governments and non-nu-
clear wespon state nuclear power reactor operators.

(e) For the of this subsection,? the term “non-puclear
weapon state” m&eme meaning as that set forth in ar-
ucleU% gf the ‘I‘;eaty on the Non-Proliferation of Nuclear Weapons
21 438).

(f) Nothing in this subsection shall suthorize the Department
io;' the Commission to take any action pot authorized under existing
\

(42 US.C. 10203}
SUBSEABED DISPOSAL

SEC. 224. (a) [Repealed by section 1051(d) of Public Law 104-
66 (109 Stat. 716).]
(b) OFFICE OF SUBSEABED DISPOSAL RESEARCH.—(1) There is
hereby estabhahed an Office of Subseabed Research
the Office of Science of the Department of . The Of-
ﬁeelhanbeheadedbythebuecwr.wholhaﬂbemem of the
Senior Executive Service appointed by the Director of the Office of
Science, and compenssated at a rate determined by applicable law.
(2) The Director of the OﬁceofSubseabedD:spoanBeaeard:

(3) In carrying out his responsibilities under this Act, the Sec-
retary may make grants to, or enter into contracts with, the Sub-
:teggfd Consortium described in subsection (d) of this section, and

persons

(4XA) Within 60 days of the date of enactrment of the Nuclear
Waste Policy Amendments Act of 1987,3 the ghall estab-
lish & university-based Subseabed Consortium_invo leading

o(:graph:: universities and institutions, national laborntonea,

er anizations to investigate the technical and institu-
honal feasib:.hty of subseabed disposal.

(B) The Subseabed Consortium shall develop a research plan
and budget to achieve the following objectives by 1895:

(i) demonstrate the capacity to identify and characterize
potential gubseabed dis; sites;

(ii) develop conceptual desxgns for & subseabed disposal
mtetxsn, includ: estzmated costs and institutional require-
ments; and

(iif) identify and assess the potential impacts of subseabed
disposal on the human end marine environment.

18 in eriginal. Reference probadly shoald be to this section.

380 in original
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(C) In 1990, end again in 1995, the Subseabed Consortium
shall report to Congress on the progress being made in achieving
the objectives of paragraph (2).

(42 US.C. 20204)

TITLE III—-OTHER PROVISI‘C‘)INS RELATING TO RADIOACTIVE

. MISSION PLAN

SEC. 801. (s) CONTENTS OF MISSION PLAN.—The Secretary
ehall prepare a comprehensive report, to be known as the mission
plan, which shall provide an informational basis sufficient to per-
mit informed decisions to be: made in carrying out the repository
program and the research, development, and demonstration pro-
grams retiuned under this Act. The mission plan shall include—

(1) an identificstion of the primary scientific, engineering,

and technical information, including any necessary demonstra-

tion of engineering or systems integration, with re;pe_cg to the

siting and construction of a test and evaluation facility and
re

itories;
po:;) an identification of any information described in egm-
graph (1) that is not available because of any unresolved sci-
entific, engineering, or technical questions, or undemonstrated
ineering or systems integration, a schedule indudnf spe-
ific ma:i’or milestones for the research, development, and tech-
nology onstration program under this Act and any
additional ectivities to be und en to provide such informa-
tion, a schedule for the activities necessary to echieve impor-
tant programmatic milestones, and an estimate of the costa re-
quired to carry out such research, development, and dem-
onstration programs; .

(3) an evalustion of financial, t.golit:iml. legal, or institu-
tional problems that may impede the implementation of this
Act, the plans of the Secretary to resolve such problems, end
rec%xlnmendatiom for any necessary legislation to resolve such

roblems;
P (4) any comments of the Secretary with respect to the pur-
pose and program of the test and evaluation faclity;

(5) a discussion of the significant results of research and
development programs conducted and the implications for each
of the different geologic media under consideration for the
siting of repositories, and, on the basis of euch information, a
comparison of the advantages and disadvantages associated
with the use of such media for repository sites;

(€) the guidelines issued under section 112{a);

(7) & description of known sites at which site characteriza-
tion activities should be undertaken, & description of such
siting characterization activities, including extent of
planned excavations, plans for onsite testing with radioactive
or nonradioactive material, plans for any investigations activi-
ties which may affect the capability of any such site to isolate
high-leve! radioactive waste or spent nuclear fuel, plans to con-
trol any adverse, safety-related impacts from such site charac-
terization activities, and plans for the decontamination and de-
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commissioning of guch site if it is determined unsuitable for k-

88 & re ] ) .
ngfan id%?le?gz; of the process for solidifying high-level
radioactive waste or packaging spent nuclear fuel, including 2
summary and anslyms of data to support the selection of
the solllilx'.ﬁeaﬁon process and pach%:f techniques, an anal-
ysuis of the requirements for the number of solidification pack-
aging facilities & description of the state of the art for
the materials to be used in packaging such waste or
spent fuel and the availability of such ma including im-
pacts on strategic supplies and any ents for new or re-
activated facilities to produce any such materials needed, and
& description of a plan, and the schedule for implementing
such plan, for en aggressive research and development pro-
gram to provide when needed a high-integrity dispoeal package
ata (’1:e)astmal:t::ll:z’ﬁpm:e‘;f @ th tory -

an estimate ¢ total reposi capacity required
to a:teafe‘,l_v,' zecom?o%aate t.h:n d{aposa.! ol atl; l;high-le’:a t:aﬁ:licmct:hre
w and 8 nuclear fuel expected generated through
December 81, 2020, in the event that no commercial reprocess-
ingof:gntnuclearfneloccmt,uwenutherepod ca-
pacity that will be required if such reprocessing does occur; (B)
thenumberandﬂeofrepositoﬁesrequiredtobemsﬂuded
to provide such disposal capacity; (C) a schedule for the con-
struction of such repositories; (D) an estimate of the od
during which each resgsitmyliztedinmchld;edtﬂewill ac-
ﬁ:ﬁng high-level radioactive waste or spent nuclear fuel for

(10) an estimate, on an annual basis, of the costs required

(A) to construct and operate the repositories anticipated to be

needed under paragraph (§) based on each of the assumptions

referred to in such paragraph; (B) to construct and te a

test and evaluation facility, cr any other facilities, r than

repositories described in subparagraph (A), determined to be
ggtcesaaéy; and (C) to carry out any other activities under this
; an
(11) an identification of the possible adverse economic and
other impacts to the State or Indian tribe involved that may
erise from the development of a test and evaluation facility or

repository at a site. .

(b) SUBMISSION OF MisSION PLAN.—(1) Not later than 15
months after the date of the enactment of this Act, the Secretary
shall submit e draft mission plan to the States, the affected Indian
tribes, the Commission, and other Government agencies as the Sec-
retary deems appropriate for their comments.

. ) In preparing any comments on the mission plan, such agen-
cies shall specify with precision any objections that they may have.
Upon submission of the mission plan to such agencies, tge Sec-
retary shall publish & potice in the Federal Regi of the submis-
sion of the mission ?la.n and of its availability for public inspection,
and, upon receipt of any comments of such egencies respecting the
mission plan, the Secretary shall publish a notice in F
Register of the receipt of comments and of the availability of the
comments for public mnspection. If the Secretary does not revise the
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mission plan to meet objections specified in such comments, the
Secretary shall publish in the Federal Register a detailed state-
men:af)or ﬁ::t 80 revising :fht: mission plan. ts mad
Secremz, r reviewing any other comments made
such agencies and revising the mission plan to the extent that
e Secretary may consider to be appropriate, shall submit the mis-
sion plan to the & pmpﬁatewmmtteeaoftheCo?reasnotlater
than 17 months the date of the enactment of this Act. The
mission plan shall be used by the Secretary at the end of the first
riod of 80 calendar days (not including any day on which either
Kleouse of s is not in session because of adjournment of more
than 3 calendar days to a day certain) following receipt of the mis-
sion plan by the Congress.
[42 US.C. 10221)

NUCLEAR WASTE FUND

SEc. 802. (8) CONTRACTS.—(1) In the performance of his fanc-
tions under this Act, the Secretary is authorized to enter into con-
tracts with any person who generates or holds title to high-level
radioactive waste, or spent nuclear fuel, of domestic origin for the
scceptance of title, subsequent trans tion, and disposal of such
waste or a;:‘:.nft fuel. Such contracts hmd:;gr fyment to the
Secretary of fees pursuant to paragrap sufficient to
offset ditures described in subsection (d).

(2) For electricity tgeng;ated by & civilian nuclear power reactor

e

and sold on or after teﬂOdagsaﬁerthedateofmctment
of this Act, the fee under paragraph (1) shall be equal to 1.0 mil
per kilowatt-hour,

(3) For e?ent nuclear fuel, or solidified high-level radioactive
waste derived from spent nuclear fuel, which fuel was used to gen-
erate electricity in a civilian puclear power reactor prior to the ap-
plication of the fee under paragaph {2) to such reactor, the Sec-
retary shsll, not later than 90 days after the date of enactment of
this Act, estsblish a 1 time fee per kil of heavy metal in
gpent puclear fuel, or in solidified high-level radioactive waste,

uch fee shall be in en amount equivalent to an sverage charge of
1.0 mil Idlowatt-hour for electricity generated by such spent
nuclear , or such solidified high-leve! waste derived the
to be collected from &ny person delivering such spent nuclear
or high-level waste, pursuant to section , to the Federal Govern-
ment. Such fee be paid to the Treasury of the United States
and shall be deposited in the separate fund established by sub-
section (¢) 126(b).? In paying such a fee, the person delivering
spent fuel, or solidified high-level radicactive wastes derived there-
from, to the Federal Government shall have no further financial
obligation to the Federal Government for the long-term e and
permanent disposal of such spent fuel, or the solidified high-level
radioactive waste derived therefrom.

(4) Not later than 180 days after the date of enactment of this

Act, the Secre shall esta procedures for the collection and
payment of the fees established by paragraph (2) and paragraph

380 in original Reference to 126(b) probably ahould be emitted.
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(3). The 8 annually review the amount of the fees
O ablished by peragraphs @ and (3) above to evaluate whether
collection of the fee w-& de sufficient revenues to offset the
costs as defined in tubsectxon(d)hmm. In the event the Secre
determines that either insufficient or excess revenues are being
lected.mordertorecovertheeoatsmmdbythel’ederalGov
Sropose. ‘h“ﬂ‘“ D e to e Bl tost recavesy. The
pose an adjustment to the fee TECovVery.
dms Co::tgr‘:ad"awl &j 1:etdt}‘m e o t.he Séc-..n
a tment to 88 adjus ee
ahanbeeﬁecuveaﬁerapenodd%dgn ofeon
no ve elapsed following the receipt of su transm:ttal unless
during such 90-day penod either Houne of Cangr“:s;nadopts 2 reso-
lution dssap roving the ent in aecord
ance with the procedurea set fort.h for sgional review of an
:lner%;chonunderoechonssl oftheEnergyPohcyandConsem
on
g) Contracts entered into under this section shall provide

(A) foll commencement of operation of & &oa
the Seaetary take title to the high-level ra

waste or spent nuclear fuel involved as expeditiously as prac-

ticable upon the request of the generator or owner of such

waste cr spent : and
(B) in return for the payment of fees established by this

section, the Secretary, beginning not later than January 81,

1998, will dispose of ti:le high-level radioactive wute or spent

?Gl;d'f‘fe mednha:ll %e];idiln ﬂmwrxi:mé1 thng

esta n criteria se
forth the terms and conditions under which such disposal services
shall be made available.

(b) ADVANCE CONTRACTING REQUIREMENT.—(1XA) The Com-
' mission shall not issue or renew & license to any person to use a
utilization or production facility under the authority of section 103
:.rnlm‘ of the Atomic Energy Act of 1954 (42 U.S.C. 2133, 2134)

ess—
(i) such person has entered into & contract with the Sec-
under this section; or
(1i) the Secreta.r{ aﬂ'xrmn in writing that such person is ac-

tively and in good faith negotiating with the Secretary for a

contract under this section.

(B) The Commission, as it deems mecessary or appropriate,
mey require as a precondition to the issuance or renewal of a li-
cense under section 108 or 104 of the Atomic En Act of 1954
(42 U.S.C. 2133, 2134) that the applicant for such license shall
bave entered into an agreement with the Secretargldor the disposal
of hﬁ;evel radiocactive waste end spent nuclear that may re-
sult the use of such license.

(2) Exce elpt. as provided in paragraph (1), no spent nuclear fuel

high-level radicactive weste generated or owned any person
(other than s department of the United States refs to in section

§

18 ip eriginal. Probably should be
'&mWWthMhb&umMn&tbAdﬁ&L
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4
101 or 102 of title 5, United States Code) may be disposed of by
the Secretary in any repository constructed under this Act unless
the generator or owner of such lg:;zt fuel or waste has entered into
s contract with the Secretary under this section by not later than—
(A) June 30, 1983; or
(B) the date on which such generator or owner commences
cﬁeneraﬁon of, or takes title to, such spent fuel or waste;
whichever occurs later.

(8) The rights and duties of a party to & contract entered into
under this section may be usigmgle with transfer of title to the
spent nuclear fuel or high-level radioactive waste involved

(4) No high-level radioactive waste or t nuclear fuel gen-
erated or owned by a.gg department of the United States referred
to in s&gtli’ontggl or 102 of title 5, United States Code, mydérbe g:;;
posed of by Secretary in any reposi constructed un
Act unless such department transfers to Secretary, for deposit
in the Nuclear Waste Fund, emounts equivalent to the fees that
would be paid to the Secretary under the contracta referred to in
this section if such waste or spent fuel were generated by any other

{¢) ESTABLISHMENT OF NUCLEAR WASTE FUND.—There heredb
is established in the Treasury of the United States a separate f:ﬁ
tobgk:o:fcwnutheNudentehmd.TheWaml‘\md

(I)-all receipts, proceeds, and recoveries realized by the
Secre under subsections (a), (b), and (e), which shall be
deposited in the Waste Fund immediately upon their realizs-

(2)‘:? appropriations made by the Congress to the Waste

(3) any unexpended balances available on the date of the
enactment of this Act for functions or activities necessary or in-
cident ¢o the disposal of civilian high-level radicactive waste or
cvilian spent nuclear fuel, which sutomatically be trans-
ferred to the Waste Fund on such date.

(d) USE OF WASTE FUND.—The Secretary may make expendi-
tures from the Waste Fund, subject to subsection (e), only f:;sur-
l;::lea of radioactive waste disposal activities under titles 1 I,
gh

ding—

(1) the identification, development, licensing, construction,
operation, decommissioning, and post-decommissioning mainte-
pance and monitoring of any repository, monitored,! retriev-
lbl; u1;:!1;:gz‘t:':'::i.lityz or test and evaluation facility constructed
under this Act;

(2) the conducting of n neric research, development,
and demonstration activities under this Act; P

(3) the administrative cost of the radioactive waste dis-

posal program;

(4) any costs that may be incurred by the Secretary in con-
nection with the transportation, treating, or pa ing of spent
nuclear fuel or high-level radicactive waste to be disposed of in

180 in eriginal. The ecmma probably should mot appear.
lszmmww%;f.m
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s rerosi , to be stored in a monitored,} retrievable storage
site? or ?:ze used in 8 test and evaluation facility; .

(5) the costs associated with acquisition, design, modifica-
tion, replacement, operation, and construction of facilities at a -
repository site, 8 monitored, ! retrievable storage site? or a test
and evaluation facﬂit{ site and necessary or incident to such
repository, monitored,! retrievable storage facility® or test and
evaluation facility; and .

(6) the provision of assistance to States, units of general
locg]zfgv:mment, and Indian tribes under sections 116, 118,
an N
No amount may be expended by the Secret.g under this subtitle
for the construction or expansion of any facility unless such con-
struction or expansion is expressly authorized by this or subse-
quent legislation. The Secretary hereby is suthonzed to construct
one repository and one test and evalusation fadi_ig.

(enfnmsmnox OF WASTE FUND.—(1) The Secretary of the
Treasury shall hold the Waste Fund and, after consultation with
the Secretary, annually report to the Congressontheﬁnancialeon-
dition end operations of the Waste Fund during the preceding fiscal

yea.r(z) The Secretary shall submit the budget of the Waste Fund
to the Office of Management and Budget triennially alo:i with the
budget of the De&aartment of Epergy submitted at such time in
accordance with pter 11 of title 81, United States Code. The
budget of the Waste Fund shall consist of the estimates made
the tary of expenditures from the Waste Fund and other rej-
evant financial matters for the succeeding 8 fiscal years, and shall
be included in th:k Budget d?- the Unitesh S%testeGovmment. mto
Secretary may make expenditures from the Waste Fun
appropriations which shall remain available until expendém
priations shall be subject to triennial authorization.

(8) If the Secretary determines that the Waste Fund contains
at any time amounts in excess of current needs, the Secretary may
request the Secretary of the Treasury to invest such amounts, or
any portion of such amounts as the Secretary determines to be
appropriate, in obligations of the United States—

{A) having maturities determined by the Secretary of the
geaasury to be sppropriate to the n of the Waste Fund;

(B) bearing interest at rates determined to be eppropriate
by the Secretary of the Treasury, taking into consideration the
current average market yield an outstanding marketable obki-
gations of the United States with remaining periods to matu.
rity comparsable to the maturities of such investments, exce
that the .intteerestt rattee on lsluc%linvestments shall not exceed the
average interest rate applicable to existing borrowings.

(4) Receipts, proceeds, and reeovmmd by the Secretary
under this section, and expenditures of emounts the Waste
Fund, shall be exempt from annual apportionment under the provi-
sions of subchapter 11 of chapter 15 of title 31, United States Code.

180 in eriginal The evmma probebly ahould not appear.
%80 in eriginal Probably sheuld be il
B STCInAL Referenie Probebls Sy G L poomiIe: 126, 118, 141, end 215.
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(5) If et any time the moneys available in the Waste Fund are
insufficient to ensable the to di his responsibilities
under this subtitle, the Secre shall issue to the Secre of the
Treasury cbligations in such forms and denominations,
e bt Soctars and the Becretary of the Tresscry

to e an e .
The total of luih obligations shall not exceed amounts ravidegrx{:
eppropriation Acts. Redemption of such obligations be made
by the Secreca:ﬁ* from moneys available in Waste Fund. Such
ogligations shall bear interest at a rate determined by the Sec-
retary of the Treasury, which shall be not less than a rate deter-
miped taking into consideration the average market yield on
outstanding marketable obligations of the United States of com-
parable maturities during the month preceding the issuance of the
igations under this paragraph. The Secretary of the Treasury
purchase any issued obligations, and for such the
Secretary of the suryisauthoﬁzedwuseuamlicdebt
transaction the proceeds from the sale of any securities issued
under chapter 3] of title 31, United States Code, and the 8
fo include wy puschass of sach obligations, The Secretary of the
to include any such obligations.
Tre may at gny time sell of the obligations at:qrzx'redby
him under this paragraph. All redemptions, purchases, and sales
by the Secretary of the Treasury of obligations under this para-
graph shall be treated as public debt transactions of the United
tates.

(6) Any aspropriaﬁcm made svailable to the Waste Fund for
any p escribed in subsection (d) shall be repaid into the
general fund of the Treasury, together with interest the date
of availability of the appropriations until the date of repayment.
Such interest shall be paid on the cumulative amount of appropria-
tions available to the Waste Fund, less the average undisbursed
cash balance in the Waste Fund account during the fiscal year in-
volved. The rate of such interest shall be determined by the Sec-
retary of the Treasury taking into consideration the average mar-
ket yield during the month prece each fiscal year on out-
standing marketable obligations of the United States of comparable
maturity. Interest payments ma{ube deferred with the approval of
the Secre of the Treasury, but sny interest payments so de-
ferred shall themselves bear interest.

(42 US.C. 10222]

ALTERNATIVE MEANS OF FINANCING

SEC. 303. The Secretary shall undertake a study with respect
to alternative approsches to managing the construction and oper-
stion a?f a’_ll dmb;l; r?_dioacglv;:hvg;te management facilities, incf:d;
ing the feasibility of establishing & private corporation for eu
pv._:gosea. In conducting suck stu .pthe Secretary shall consult
with the Director of the Office of Management and Budget, the
Chsirman of the Commission, and such other Federal agency rep-
resentatives as may be appropriate. Such study shall be completed,

180 in original. Reference probably should be to such chaptar.
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and a report containing the results of such study shall be sub-
mitted to the Congress, within 1 year afiter the date of the enact-
ment of thig Act.

[42 U.S.C. 10223)

OFFICE OF CIVILIAN RADIOACTIVE WASTE MANAGEMENT

Sec. 304. (8) ESTABLISHMENT.—There hereby is established
within the Department of Energy an Office of Civilian Radioactive
Weste Management. The Office shall be headed by e Director, who
shall be appointed by the President, by and with the advice and
consent of the Senate, and who shall be compensated at the rate
payable for level IV of the Executive Schedule under gection 5315
of title 5§, United States Code.
be o mb?nt? il mt&h—ﬁl:h;ae : of t.hOfSﬂ;;'etary der

responsible for carrying out the functions e uni
this Act, subject to the general supervision of the Secretary. The
Director of the Office shall be directly res ible to the Secretary.
hall ‘aiually prepare. end subut S0, the Gongress s compreben:
) annusally prepare an it to s & comprehen-
sive report on the activities and expenditures of the Office.

(d) AupIT BY GAO.—If requested by either House of the Con-

s (or any committee thereof) or if considered necessary by the

ptroller General, the General Accounting Office shall conduct
an eudit of the Office, in accord with such tions as the Comp-
troller General may prescribe. The Com er General shall have
access to such books, records, accounts, and other materials of the
Office &s the Comptroller General determines to be necessary for
the preparation of such sudit. The Comptroller General shall sub-
mit & report on the results of each audit conducted under this sec-
tion.

{42 US.C. 10224)

LOCATION OF TEST AND EVALUATION FACILITY

SEC. 805. (a) REPORT TO CONGRESS.—Not later than 1 year
after the date of the enactment of this Act, the Secretary shall
transmit to the Congress a report setting forth whether the Sec-
retary plans to locate the test and evaluation facility at the site of
& repository.

{b) PROCEDURES.—(1) If the test and evaluation facility is to be
located at any candidate gite or repository site (A) site selection
and development of such facility shall be conducted in accordance
with the procedures and requirements established in title I with re-
:gect to the site selection and development of repositories; and (B)

e Secretary may not commence construction of any surface facil-
ity for such test and evaluation facility prior to issuance by the
Commission of a construction authorization for & repository at the
gite involved.

(2) No test and evaluation facility may be converted into a
repository unless site selection and development of such facility
was conducted in accordance with the procedures and requirements
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established in title 1 w'xth respect to the site selection and develop-
ment of respositories. !

(3) The Secretary may not commence construction of a test and
evaluation facility at 2 md:date site or site recommended as the
location for & repository prior to the date on which the designation
ofmcbnteuef?wveundersechonl 15.

{42 U.8.C. 10225)
NUCLEAR REGULATORY COMMISSION TRAINING AUTHORIZATION

SEC. 806. NUCLEAR REGULATORY COMMISSION TRAINING
AUTHORIZATION.—The Nuclear Regulatory Commission is author-
ized end directed to promulgnte reg:latwns or other & te
Commission regulatory guidance, trm.mng uxd m-
tions of civilian nuclear powerplant operators, su
ciang and other appro gnate operating personnel. Su:h xegulatlons
or guidance shall establish simulator training req mrmentafor?»
plicants for civilian puclear powerplant operator licenses and
operator regualification a&ognma reqmrements governing NRC2
administration of req cation examinations; requirements for
operating tests at cmhan puclear powerplant simulators, and
mstruchec;nal requirements forsighan puclear powoe&plant Gcensee

r8onn rograms regulations or other regula
pe guidance uhallmt?eg promulgated by the Commission within the“l’.g
month penod followmg enactment of this Act, and the Commissi
within the 12-month penod fcll enactment of t.bis Act shn]]
suhmtaufoﬂ orth the acticns the Commis-
with respect

sion has its obligations under this
42 U.S C. 10226)
TITLE IV—-NUCLEAR WASTE NEGOTIATOR
DEFINITION
SEC. 401. For of this title, the term “State” means
each of the several and the District of Columbia.
(42 US.C. 10241)

THE OFFICE OF THE NUCLEAR WASTE NEGOTIATOR

Sec. 402, (a) ESTABLISHMENT.—There is established the Office
of the Nuclear Waste Negotiator that shall be an independent
establishment in the executive branch.

(b) THE NUCLEAR WASTE NEGOTIATOR.—(1) The Office shall be
beaded by & Nuclear Waste Negotiator who shall be appointed by
the President, by and with the advice and consent of ‘Eo
The Negotiator lhall hold office at the pleasure of the Preadent,
and be compensated at the rate provided for level III of the -
Executive Schedule in section 5314 of t:tle 6, United States Code.

...(2) The Negotiator shall attempt to find & State or Indian tnhe

willing to host & repository or monitored retrievable
at a technically qualified site on reasonable terms % nego-

-uhmmwuw

285 in enginal Probably abouid be “Commission®.
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tiate with any State or Indian tribe which expresses an interest in
bosting & repository or monitored retrievable storage facility.
{42 US.C. 10242}

DUTIES OF THE NEGOTIATOR

SEC. 403. (a) NEGOTIATIONS WITH POTENTIAL HOSTS.—(1) The
Negotiator shall— .
(A) seek to enter into negotiations on behalf of the United

States with— .

i1 (i)tetg'eGovemorofanyStateinwhiéxapotenhﬂsite
is located;

(ii) the governing body of any Indian tribe on whose
reservation & potential site is located; and
(B) sttempt to reach a proposed ent between the

United States end any such State or ian tribe i

the terms and conditions under which such State er tribe

would agree to host & repository or monitored retrievable stor-
afe facibity within such dtate or reservation.

(2) In any case in which State law authorizes person or
entity other the Governor to negotiate & pro; agreement
under this section cn behalf of the State, any reference in this title
to the Governor shall be considered to refer instead to such other
person cr entity.

(b) CONSULTATION WITH AFFECTED STATES, SUEDIVISIONS OF
STATES, AND TRIBES.—In addition to entering into megotiations
under subsecticn (a), the Negotiator shall consult with State,
affected unit of local government, or any Indian tribe the
Negotiator determines may be affected by the siting of & repository
or monitored retrievable storage facility and may include in any
proposed agreement such terms and conditions relating to the in-
terest of such States, affected units of local government, or Indian
tribes as the Negotiator determines to be reasonable and appro-

priate.

(c) CONSULTATION WITH OTEER FEDERAL AGENCIES.—The
Negotiator may solicit and consider the comments of the Secretary,
the Nuclear Regulatory Commission, or any other Federal agency
on the suitability of any potential site for site characterization.
Nothing in this subsection shall be construed to require the Sec-
retary, the Nuclear Regulatory Commission, or any other Federal

ency to make a finding that any such site is suitable for site
&actenzahon.

(d) PROPOSED AGREEMENT.—(1) The Negotiator shall submit to
the Congress any proposed agreement between the United States
and a State or Indian tribe negotiated under subsection (8) and an
environmental sassessment prepared under section 404(a) for the
site 2) Anmed-ch ed hall such d

y su roposed agreement s contain terms an
conditions (inclugi.ng such financial and institutional arrange-
ments) as the Negotiator and the host State or Indian tribe deter-
mine to be reasonable and appropriate and shall contain such pro-
visions as are mecess to preserve any right to participation or
compensation of such State, affected unit of local government, or
Indian tribe under sections 116{c), 117, and 118(b).
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(3XA) No r:gosed agreement entered into under this section
ghall have leg: ect unless enacted into Federal Law.

(B) A State or Indjan tribe shall enter into an agreement under
this section in accordance with the lawz of such State or tribe.
Nothing in this section may be construed to prohibit the dis-
approval of a proposed agreement between a State and the United
States under this section by 8 referendum or an act of the legisla-
ture of such State.

(4) Notwithstanding any proposed sgreement under this sec-
tion, the Secretary may construct a repository or monitored retriev-
able storage facility at a site to under this title only if
authorized by the Nuclear tory Commission in sccordance
with the Atomic Energy Act of 1954 (42 U.S.C. 2012 et seq), title
I of the Energy Reorganization Act of 1982 (42 U.S.C. 5841 et seq.)
and any other iaw applicable to suthorization of such eonstruction.

{42 UB.C. 10243}
ENVIRONMENTAL ASSESSMENT OF SITES

SEC. 404. () IN GENERAL—Upon the request of the Nego-
tiator, the Secretary ghall prepare an environmenta! assessment of
any gite that is the subject of negotiations under section 403(a).

() CoNTENTS.—(1) Each environmental essessment prepared
for a repository site shall include s detailed statement of the prob-
eble impacts of characterizing such site and the construction and
operetion of & repository at guch site.

(2) Each environmentsal assessment prepared for a monitored
retrievable storage facility gite shall include & detailed statement
of the probable impacts of construction and operation of such s fa-
cility at such site.

(c) JupiciaL ReEVIEW.—The issuance of an environmental
assessment under subsection (a) shall be considered to be & final
egency action subject to judicial review in sccordance with the pro-
visions of chapter 7 of title 5§, United States Code, and section 119.

{(d) PuBLIC HEARINGS.——{1) In preparing an environmental
assessment for any repoam or monitored retrievable storage fa-
cility site, the Secre hold public bearings in the vicinity
of such gite to inform the residents of the area in which such site
is located that such site is being considered and to receive their
comments.

(2) At such hearings, the Secretary shall solicit and receive any
recommendations of such residents with respect to issues that
should be addressed in the environmental sssessment required
under subsection (&) and the site characterization plan described in
section 113(bX1).

(e) PUBLIC AvanLAsiLTY.~—FEach environmental essessment
prepared under subsection (a) shall be made available to the public.

(f) EVALUATION OF SITES.—(1) In ﬁmng an environmental
assessment under subsection (a), the tary shall use available
geophyeical, geologic, geochemical and bydrologic, and other infor-
mation and shall not conduct any prelimi borings or exca-
vations at any site that is the subject of such assessment unless—
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(A) such preliminary boring or excavation activities were
in pr%resa on or before the date of the enactment of the Nu-
clear Waste Policy Amendments Act of 1987;2 or .

(B) the Secretary certifies that, in the absence of prelimi-
nary borings or excavations, adequate information not be
lnavailable to satisfy the requirements of this Act or any other

w.
(2) No imi boring or excavation conducted under this
section nmfm exceedhmn:rydmm' eter of 40 inches.

[42 US.C. 10244}
SITE CEARACTERIZATION; LICENSING

SEC. 405. (2) SITE CHARACTERIZATION.—Upon enactment of leg-
islation to implement an ent to gite & repository negotiated
under section 403(a), the tary shall conduct eppropriate site
characterization activities for the eite that is the ect of such
agreement subject to the conditions and terms of such ent.
Any such site characterization activities ghall be con in
sccordance with section 113, ex that references in such section
to the Yucca Mountain site and the State of Nevada shall be
deemed to refer to the site that is the subject of the agreement and
the State or Indian tribe entering into the agreement.

(b) LICENSING.~—(1) Upon the completion of site characteriza-
tion sctivities carried out under subsection (8), the Secretary shall
submit to the Nuclear Regulatory Commission en epplication for
construction authorization for a repository at such site.

(2) The Nuclear Regulatory Commiszion shall consider an ap-
plication for & construction authorization for a repository or mon-
itored retrievable storage facility in accordance with the laws appli-
cable to such applications, except that the Nuclear Regulatory
Commission l.ha.li issue & final decigion approving or disapgroving
the issuance of & canstruction euthorization not later than 8 years
after the date of the submission of such application.

142 US.C. 10245)

MONTTORED RETRIEVABLE STORAGE

SEC. 406. (2) CONSTRUCTION AND OPERATION.—Upon enact-
ment of legislation to implement an agreement negotisted under
section 403(s) to site & monitored retrievable storage facility, the
Secretary shall construct and operate such facility as part of an in-
tegrated nuclear waste management system in accordance with the
terms and conditions of such agreement.

(b) FINANCIAL ASSISTANCE.—The Secretary may make grants
to any State, Indian tribe, or affected unit of local government to
assess the feasibility of siting & monitored retrievable storage facil-
ity under this section at & site under the jurisdiction of such State,
tribe, or affected unit of local government.

(42 US.C. 10246)

1The dats of anactment was Dec. 22, 1887.
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ENVIRONMENTAL IMPACT STATEMENT

SEC. 407. (a) IN GENERAL.—~Issuance of & construction author-
ization for & repository or monitored retrievable storage facility
under section 40% shall be conridered & major Federal action sig-
nificantly affecting the quality of the human environment for gnr-
ﬁ;? gf the)Naﬁoml Environmental Policy Act of 1869 (42 U.S.C.

e 53

(b) ‘;RQEPARAT!ON.-A fina]! environmental impact stastement
shall be prepared by the under such Act and ghall accom-
pany any spplication to the Nuclear Regulatory Commission for &
construction authorization.

{¢) ADOPTION.—~{(1) Any such environmental impact statement
shall, to the extent practicable, be adopted by the Nuclear Regu-
1story Commission, in sccordance with section 1506.8 of title 40,
Code of Federal Regulations, in connection with the issuance by the
Nuclear m Commission of a construction authorization
:_zig! Kcense for repository or monitored retrievable storage fa-

ty.

(2XA) In any such statement prepared with respect to a reposi-
tory to be constructed under this title at the Yucca Mountain eite,
the Nuclear Regulatory Commisgion need not consider the need for
& repository, the time of initial availsbility of & repository, slter-
::.:te dn:t: te‘.o the Yucca Mountain site, or nongeologic alternatives

s .

(B)In such statement prepared with res to a reposi-
tory to be meonst:ruct.ed under t.g: title at e litepeaotber thnnpotls:le
Yucca Mountain site, the Nuclear Regulatory Commission need not
consjder the peed for a repository, the time of initial availability
8 repository, or nongeologic alternatives to such site but shall con-
eider the Yucca Mountain site es en alternate to such site in the
preparation of such statement.

(42 US.C. 10247}
ADMINISTRATIVE POWERS OF THE NEGOTIATOR

SEC. 408. In carrying out his functions under this title, the
Negotiator may—

(1) appoint such officers and employees as he determines
to be pecessary and prescribe their duties;

(2) obtain services as suthorized by section 8109 of title §
United States Code, at rates not to exceed the rate preambed
for grade GS-18 of the General Schedule by section 5332 of
title 5, United States Code;

(8) promulgate such rules and regulations as may be nec-
essary to carry out such functions;

(4) utilize the services, personnel, and facilities of other
Feg:ral age)ncies (subject to the consent of the head of any
such agency);

(5) for purposes of performing administrative functions
under this title, and to the extent funds are appropriated,
enter into and perform such contracts, leases, cooperative
agreements, or other transactions as may be necessary and on
such terms as the Negotiator determines to be sppropriate,
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with any agency or instrumentality of the United States, or
with any public or private person or entity;

(6) accept voluntary and uncompensated services, notwith.
sltan the provisions of sections 1342 of title 81, United

tates

(7) adopt an official seal, which uhaIl be judicially nobﬁ

(8) use the United States mails in the same manner
under the same conditions as other departmments and agencies
of the United States;

(9) hold such hearmgs a8 are pecessary to detem.me the
views of interested esa.ndthegeneralpnbh

(10) appoint & committees under the Federal Advi.
sory Commuttee Act (5 S.C. App.).
{42 US.C. 10248)

COOPERATION OF OTHER DEPARTMENTS AND AGENCIES

SEC. 409. Each department, agen? and instrumentality of the
United States, including any mdepen ent agency may furnish the
Negotiator such information as b to be necessary to
carry out his functions under this txtle

(€2 US.C. 10249)
TERMINATION OF THE OFFICE

SEC. 410. 'I'heOﬁcelhaDeeaaetoenstnotlnterthanSOd;gp
afier the date 7 years after the date of the ensctment of the Nu-
-clear Waste Policy Amendments Act of 1987.1

(42 US.C. 10280)
AUTHORIZATION OF APPROPRIATIONS

SEC. 411. Notwithstanding subsection (d) of section 302, and
subject to subsection (e) of such section, there are authorized to be
appropriated for expenditures from amounts in the Waste Fund
established in mbsecuon (c) of such section, mc.h sums &s may be
necessary to carry out the provisions of this title
{42 US.C. 10251)

TITLE V--NUCLEAR WASTE TECHNICAL REVIEW BOARD
DEFINITIONS '

SeC. 501. As used in this title:

(1) The term “Chairman” means the Chairman of the Nu-
clear Waste Technical Review Board.

{2) The term “Board” means the Nuclear Waste Technical
Review Board established under section 502.

{42 US.C. 10261)
NUCLEAR WASTE TECHNICAL REVIEW BOARD

SeC. 502. (a) ESTABLISHMENT.~There is established & Nuclear
Waste Technical Review Board that shall be an independent estab-
lishment within the executive branch.

3The dsate of enactmaent was Dec. 22, 1987.
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(b) MEMBERS.—(1) The Board shall consist of 11 members who
shall be appointed by the President not later than 80 days after the
date of the enactment of the Nuclear Waste Policy Amendments
Act of 1987 from emong persons nominated by the National Acad.
emy of Sciences in & ce with paragraph (3).

(2) The President shall designate & member of the Board to

serve as chairman.

(8XA) The National Academy of Sciences shall, not later than
90 days after the date of the enactment of the Nuclear Waste Pol-
icy Amendments Act of 1987,! nominate not less than 22 persons
foralaxgpoinhnenttot.heBoardﬁomam%pemwhomeetthe
qualifications described in subparagraph (C).

(B) The National Academy of Sciences shall pominate pot less
than 2 persons to fill any vacan ont.heBoardfmmamméper-
sons who meet the qualifications ibed in subparagraph (C).

(CXi) Each person ncminated for appointment to the Board

() eminent in & field of science or engineering, including
environmental sciences; and
. (I0) selected solely on the basis of established records of
distinguished service.

(ii) The membership of the Board shall be representative of the
broad range of scientific and engineering disciplines related to
activities under this title.

(iii} No person shall be nominated for appointment to the

who is an employee of— A
the Department of Energy;
(I1) & natiopal laboratory under contract with the Depart-
ment of Energy; or
(IIl) an entity performing high-level radicactive waste or
spent O?m fuel activities under contract with the Depart-

ment .

(4) Any vacancy on the Board shall be filied by the nomination
and eppointment process described in phs (1) and (38).

(5) Members of the Board shall be appointed for terms of 4
years, each such term to_commence 120 after the date of
epactment of the Nuclear Waste Policy Amendments Act of 1987,2
except that of the 11 members first appointed to the Board, 5 shall
serve for 2 years and 6 shall serve for 4 years, to be designated by
the President at the time of appointment.

42 US.C. 10262)

FUNCTIONS

SEc. 503. The Board shall evaluate the technical and scientific
validity of activities undertaken by the Secretary after the date of
the enactment of the Nuclear Waste Policy Amendments Act of
1987, including—

Bt it i
activities relating to the pa ing or trans tion
high-level radioactive waste or spent nuclear fuel.
{42 US.C. 10263)

3The date of enactmaent was Dec. 22, 1987.
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INVESTIGATORY POWERS

SeC. §04. (2) HEARINGS.—Upon request of the Chairman or a
majority of the members of the Board, the Board:g hold such
hearings, sit and act at such times and Plaees, take testimony,
and receive such evidence, as the considers appropriate. Any
member of the Board may adminijster oaths or effirmations to wit-
nesses appearing before the Board.

(b) PrODUCTION OF DOCUMENTS.—(1) Upon the request of the
Chairman or & majority of the members of the Board, and subject
to existing law, the Secretary (or any contractor of the Secretary)
mfnha.!l provide the Boardbe with such reooprg;,d ﬁées. papers, daot;,thor
information as ma necessary to res any mmquiry e
Board under this u{le.

(2) Subject to existing law, information obtainable under pars-
graph (1) not be limited to final work products of the Sec-
retary, but shall include drafts of such products and documentation
of work in progress.

[42 U.S.C. 10264)
COMPENSATION OF MEMBERS

SEC. 505. (a) IN GENERAL.—Each member of the Board shall be
paid at the rate of pay payable for level III of the Executive Sched-
ule for each day (inclu travel time) such member is engaged in
the work of the Board .

(b) TRAVEL EXPENSES.—Each member of the Board may receive
travel expenses, including per diem in lieu of subsistence, in the
same msanner as is itted under sections §702 and 5703 of title
8, United States e.

(42 UB.C. 10265}
ETAFF

SEC. 506. (a) CLERICAL STAFF.—(1) Subject to paragraph (2),
the Chairman may appoint and fix the compensation of cler-
ifelBoard.“ may necessary to discharge the responsibilities of

(2) Clerical staff shall be appointed subject to the provisions of
title §, United States Code, governing mments in the competi-
tive service, and shall be paid in acco with the provisions of
chacﬁ:er £1 and subchapter IIl of chapter 53 of such title relating
to classification and General Schedule pay rates.

(b) PROFESSIONAL STAFF.—{1) Sugect to paragraphs (2) and
(3), the Chairman may eppoint and fix the compensation of such
professional staff as may be necessary to discharge the responsibil-
ities of the Board.

. (2) Not more than 10 professional staff members may be ap-
pointed under this subsection.

(3) Professional stafl members may be appointed without re-
gard to the provisions of title 5, United States Code, governing
appointments in the competitive service, and may be paid without
regard to the provisions of chapter 51 and subchapter III of chapter
53 of such title relating to classification and General Schedule pay
rates, except that no individual so appointed may receive pay in ex-
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cess of the annusl rate of basic pay payable for GS-18 of the Gen.
eral Schedule.
[42 US.C. 10266)

SUPPORT SERVICES

SEC. 507. (a) GENERAL SERVICES.—To the extent permitted by
law and requested by the Chairman, the Administrator of General
Services shall provide the Board with necessary administrative
services, facilities, and support on & reimbursable basis.

(b) ACCOUNTING, RESEARCH, AND TECHNOLOGY ASSESSMENT
SERVICES.~The Com er General, the Librarian of Congress,
and the Director of the Office of Technology Assessment shall, to
the extent permitted by law and subject to the availability of funds,
provide the Board with such facilities, sup funds and services,
including staff, as may be necessary for effective performance
of the functions of the goard.

{c) ADDITIONAL SUPPORT.—Upon the reguest of the Chairman,
the Board may secure directly from the head of any department or
agency of éh;: éJﬂnited States information necessary to enable it to
carry out this title.

(d) Mans.—The Board may use the United States mails in the
same manner and under the same conditions as other departments
and agencies of the United States.

(e} EXPERTS AND CONSULTANTS.—Subject to such rules as may
be;rescribedbytheBoard,theChairmanmay temporary
and intermittent services under section 3109(b) of title § of the
United States Code, but at rates for individuals not to exceed the
daily equivalent of the maximmum annusl rate of basic pay payable
for GS-18 of the General Schedule.

(€2 UL.C. 10267)
REPORT

SEC. 508. The Board shall report not less than 2 times per year
to Congress and the Secretary its findings, conclusions, and rec-
ommendations. The first such report be submitted not later
than 12 months after the date of the enactment of the Nuclear
Waste Policy Amendments Act of 1987.2

{42 US.C. 10268)
AUTHORIZATION OF APPROPRIATIONS

SEC. 509. Notwithstanding subsection (d) of section 302, and
subject to subsection (e) of such section, there are authorized to be
appropriated for expenditures from amounts in the Waste Fund
established in subsection (¢) of such section such sums as may be
necessary to carry out the provisions of this title.

(€2 US.C. 10269}

1The dats of anactivent was Dec. £2, 1987,
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TERMINATION OF THE BOARD

Sec. 510. The Board shall cease to exist not later than 1 year
after the date on which the Secretary begins disposal of high-level
radioactive waste or spent nuclear fuel in a repository.

{42 US.C. 10270]
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An Act to provide for improved epergy efficiency.

Be it enacted by the Senate cnd House of Representatives of the
United States of America in Congress assembled,
SECTION 1. snonrmnmzoroom .
{(a) SEORT TITLE.~This Act may be cited as the “Energy Policy
Act of 1892", .
(b) TABLE OF CONTENTS.—

TITLE VIII-—-HIGH-LEVEL RADIOACTIVE WASTE
Sec. 801. Nuclear waste disposal. .
Sec. 802. Office of the Nuclear Waste Negotiator.
Sec. 803. Nuclear Waste Management Plan.
[ ]

BEC. 2. DEFINITION.
Fo:furposeaoftbisAct.theterm‘Semtary'meanstheSec-
retary of Energy.

{42 US.C. 13201)

L ] L 4 [ 3 L d L * *

TITLE VIII—HIGH-LEVEL RADIOACTIVE
WASTE

S8EC. 801. NUCLEAR WASTE DISPOSAL.

(2) ENVIRONMENTAL PROTECTION AGENCY STANDARDS.—
(1) Pnoum.a.mon.—Nomithstandizoxﬁ the provisions of
section 121(a) of the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10141(a)), section 161 b. of the Atomic Energy Act of
1954 (42 US.C. 2201(b)), and at:{ other authority of the
Administrator of the Environmental Protection Agency to set
erally epplicable standards for the Yucca Mountain site,

e Administrator shall, based vpon and consistent with the
findings and recommendsations of the National Academy of
Sciences, promulgate, by rule, public health and safety stand-
ards for protection of the public from releases from radioactive
materials stored or disposed of in the repository at the Yucca
Mountain gite. Such standards shall prescribe the maximum
annual effective dose equivalent to individual members of the

'NMM#MLIM(I&MW)M@O&!&MW
sppears in title 42, United States Code. Bracketed potes are used at the end of saction
for the conveniance of the reader to indicats the United Btates Code citation.
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public from releases to the accessible environment from radio-
active materials stored or disposed of in the repository. The
standards shall be promulga not later than 1 year efter the
Administrator recerves the findings and recommendations of
the National Academy of Sciences under paragraph (2) and
g:i;ll p;the enly such standards applicable to the Yucea Moun-
site.
(2) STUDY BY NATIONAL ACADEMY OF SCIENCES.—Within 80
days after the date of the enactment of this Act, the Adminis-
trator shall contract with the National Academy of Sciences to
conduct & study to provide, not later than December 81,
e o e e o say, oang T
or on e pu o
(A) whetherpa bealth-based standard based upon doses
to individual members of the public from releases to the
accessible environment (s that term is defined in the re%-
ulations contained in subpart B of 191 of title 40,
Code of Federal Regulations, as in efiect on November 18
1985) will provide a reasonable standard for protection of
the health and safety of the general public;
(B) whether it is reasonsble to assume that a eystem
for osure oversight of the repository can be devel-
based upon active institutional controls, that will
prevent r:g Wl £ bl:aggk of breaching tbar:pocitary’n
engineered or ¢ ers or incnums exposure
ofindividualzg?;;endthepublicton istion beyond
dlov(v(a:?le };hgiu; ‘im}s ible to make scientifically
whether it ] e scien s
portable predictions of p:.ﬁ'; probability that the repositmyel-
enﬁineered or geologic barrierz will be breached as a result
of buman intrusion over & period of 10,000 years.
(3) APPLICABILITY.~—The provisions of this section shall
:ggly to the Yucca Mountain site, rather than any other au-
nity of the Administrator to set generally applicable stand-.
ards for radiation protection.
(b) NUCLEAR REGULATORY COMMISSION REQUIREMENTS AND

(1) MODIFICATIONS.—Not later than 1 ugetu‘ after the
Administrator promulgates standards under gubsecti

Nuclear Regulatory Commission shall, by rule, modify its tech-
nical requirements and criteria under section 121(b) of the Nu-
clear Waste Policy Act of 1982 (42 U.S.C. 10141(b)), as nec-
essary, to be consistent with the Administrator’s standards
promulgated under subsection (a).

(2) REQUIRED ASSUMPTIONS.—The Commission’'s require-
ments and criteria shall assume, to the extent consistent with
the findings and recommendations of the National Academy of
Sciences, that, following repository closure, the inclusion of
engineered barriers and the Secretary’s post-closure oversight
of the Yueca Mountain site, in acco ce with subsection {c),
e e e = ot the site tha

prevent any activity site that poses an un-
reasonable risk of breaching the repositary’s engineered or
geologic barriers; and

a3
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(B) prevent any increase in the exposure of individual
memberg of the public to radistion beyond allowable l:m-

its.

{¢©) PosT-CLOSURE OVERSIGHT.—Following repository closure,
the Secretary of Energy shall continue to oversee the Yucca Moun-
:a;in::izpreventanynmtyntthente that poses sn unreason-

e e
(1) breaching the repository’s engineered or geologic bar-

riers; or
(2) increasing the exposure of individual members of the

public to radmtxon beyond allowable limits.
[42 U.S.C. 10141 pote)
SEC. 802. OFFICE OF THE NUCLEAR WASTE NEGOTIATOR.

(2) EXTENSION.—{Amended section 410 of the Nuclear Waste
Policy Act of 1982 (42 U.S.C. 10250).]

ﬁ; DEFINITION OF STATE.—{Amended section 401 of the Nu-
clear Waste Policy Act of 1982 (42 U.S.C. 10241).]

EEC. 803. NUCLEAR WASTE MANAGEMENT FLAN.

_ (a) PREPARATION AND SUBMISSION OF REPORT.—The Secretary
of Energy, in consultation with the Nuclear Regulatory Commission
and the Environmental Protection Agency, shall prepare and sub-
mit to the Congress & report on whether current programs and
plans for management of puclear waste as mandated the Nu-
c}ear Wute Policy Act of 19882 (42 U.S.C. 10101 et seq.) are Ade-

ment of any additional volumes or eategones
nuclear waste ﬁt :mght be generated by any new nuclear pow
plants that be constructed and eenaednﬁerthedateofthe
enactment of Act.'IheSea'etarylhaﬂpreparethereportfor
gubmission to the President and the Congress within 1 year after
the date of the enactment of this Act. The report shall examine any
pew relevant issues related to management of spent puclear fuel
and high-level radioactive waste that might be msed by
sddition of mew nuclear-generated electric ca c: %
anticipated increased volumes of spent nuclear S|
radioactive waste, any need for additional interim storage eapaaty
prior to final d.wposal transportation of additional volumes of
:::md any peed for additional repositories for deep geologic

(t) OFPORTUNITY FOR PusLIC COMMENT.—In preparation of the

ﬂport required under subsection (&), the Secteta.ry of Energy shall

members of the mf]“bhc an oppormmg gmnde information

and comment and solicit the views of the Nuclear Regulatory

Commission, the Environmental Protection Agency, and other in-
terested parties.

(c) Aumomnon OF APPROPRIATIONS.—There are authorized

to be appropriated such sums as may be necessary to carry out this

section.

(42 U.S.C. 10101 vote)

L] L L [ ] [ L *
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Note 13

F.2d 640, certiorari denied 93 S.Ct 313,
409 U.S. 990, 34 L.Ed.2d 256.

14. Reordering of priorities

This chapter is not s mandate to pursue
environmenta! policies to the exclusion of
all others, but is rather a congressional

mental costs and bene!
their proper place along with other con-
siderations; an agency need not, in se-
lecting & course of action, elevate envi-
ronmental concerns over other appropri-
ate considerations. Cape Greene,
Inc. v. Warren, CA3(NJ.) 1583, 698
F.2d 179.

1S. Transmission lines

Regulation of off-site transmission lines
is within authority granted Nuclear Regu-
latory Comumission under Atomic Energy
Act, section 2011 et seq. of this title, and
nothing in the said Act precludes the
Commission from implementing through
issuance of conditiona! licenses, ie.. con-
ditioning approval of license npphcauon
on environmentally scceptable routing of
wansmission lines, the eaviroamental
mandates of this chapter. Detroit Edison
Ce. v. U.S. Nuclear Regulatory Com'n,
C.A.6, 1980. 630 F.2d 450.

16. Judicia!l conclusions Fustrating
congressional policy
Courts must avoid conclusions which
would constitute participation in frustra-
tion of congressional policy with regard
to this chapter. Thompson v. Fugate,
Dcv..mz 347 F.Supp. 120.

17. Private cause of action

. Congress has declared that it is the
continuing policy of the federal govern-
ment in cocperation with concerned pub-
lic and private organizations, to use all
practicable means and measures to cre-
ste and maintain conditions under which
man and nature can exist in productive
harmony; the requirement of a substan-

§ 4332.
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tial security requested by defendanys
would hinder the enforcement of this
chspter by discouraging oonoemed and
bhc and private organizations” from
suits 1o enforce its provisions,
Wisconsin Heritages, Inc. v. Harris,
D.C.Wis. 1979, 476 F.Supp. 300.

Nationa! Environmental Policy Act
gives tise to no private cause of cction
agamsz private corperations which alleg-

edly polluted the air. Taaner v. Armco '

Slee! Corp., D.C.Tex. 1972, 340 F.Supp.
532.

18. Persons protected ol

Claim that people involved with plain.
uﬁ‘s h ital were part of environmen:
to protection under Nationa!
Emnron.mznnl Policy Act did not bring
plaintiff hospital wi zone of interest
protected by Act and thus to confer stand-
ing to enjoin function of competing hospi-
nl. Clinton Community Hospital Corp.
Southern land Medical Center,
DC.Md. 1974, 374 F.Supp. 450, affirmed
510 F.2d 1037, certiorari denied 95 S.Cu
2666, 422 U.S. 1048, 48 L.Ed.2d 700.

19. Consent decrees

Although terms of consent decree in
action brought by residents’ associstion
against Department of Housing and Ur-
eohor Sieking 1 siop propased Bemmo:
suthority see! o $t0p propose
lition and commercial redevelopment far
exceeded relief available under National
Environmental Policy Act and National
Housing Act, the decree was directly re.
sponsive to complaint under those stat-
utes and was consonant with genera! pol-
icies and goals of the statutes, and thus,
the terms of the consent decree were
within the district court’s subject-matter
jurisdiction. Sansom Commiuee
Cook v. Lynn, C.A.3 (Pa) 1984, 735 F.2d
1538, certiorari denied 105 S.Ct 431,
4569 U.S. 1017, 83 L.Ed.2d 358.

Cooperation of agencies; reports; availability of infor-

mation; recommendations; international and national

coordination of efforts

The Congress authorizes and directs that, to the fullest extent
possible: (1) the policies, regulations, and public laws of the United
States shall be interpreted and administered in accordance with the
policies set forth in this chapter, and (2) all agencies of the Federal

Government shall—
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(A) utilize a systematic, interdisciplinary approach which will
insure the integrated use of the nawral and social sciences and
the environmental design arts in planning and in decisionmaking
which may have an impact on man’s environment;

(B) identify and develop methods and procedures, in consulta-
tion with the Council on Environmental Quality established by
subchapter II of this chapter, which will insure that presently
unquantified environmental amenities and values may be given
appropriate consideration in decisionmaking along with econom-
ic and technical considerations;

(C) include in every recommendation or report on proposals
for legislation and other major Federal actions significantly
affecting the quality of the human environment, a detailed state-
ment by the responsible official on—

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented,

(1) alternatives to the proposed action,

(iv) the relationship between local short-term uses of
man'’s environment and the maintenance and enhancement
of long-term productivity, and

(v) any irreversible and irretrievable commitments of re-
sources which would be involved in the proposed action
should it be implemented.

Prior to making any detailed statement, the responsible Federal
official shall consult with and obtain the comments of any
Federal agency which has jurisdiction by law or special expertise
with respect to any environmental impact involved. Copies of
such statement and the comments and views of the appropriate
Federal, State, and local agencies, which are authorized to
develop and enforce environmental standards, shall be made
available to the President, the Council on Environmental Quality
and to the public as provided by section 552 of Title 5, and shall
accompany the proposal through the existing agency review
processes;

(D) Any detailed statement requxred under subparagraph (C)
after January 1, 1970, for any major Federal action funded under
a program of grants to States shall not be deemed to be legally
insufficient solely by reason of having been prepared by a State
agency or official, if:

(1) the State agency or official has statewide jurisdiction
and has the responsibility for such action,

(if) the responsible Federal official furnishes guidance and
participates in such preparation,
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§ 4332 ENVIRONMENTAL POLICY Cbh. 85
(1) the responsible Federal official independently evalu.
ates such statement prior to its approval and adoption, and
(iv) after January 1, 1976, the responsible Federal official
provides early notification to, and solicits the views of, any
other State or any Federal land management entity of any
action or any alternative thereto which may have significant
impacts upon such State or affected Federal land manage-
ment entity and, if there is any disagreement on such im.
pacts, prepares a written assessment of such impacts and
views for incorporation into such detailed statement.
The procedures in this subparagraph shall not relieve the Federal
official of his responsibilities for the scope, objectivity, and
content of the entire statement or of any other responsibility
under this chapter; and further, this subparagraph does not
affect the Jegal sufficiency of statements prepared by State agen-
cies with less than statewide jurisdiction.!

(E) study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available re-
sources;

(F) recognize the worldwide and long-range character of envi-
ronmental problems and, where consistent with the foreign poli-
cy of the United States, lend appropriate support to initiatives,
resolutions, and programs designed to maximize intermational
cooperation in anticipating and preventing a decline in the
quality of mankind’s world environment;

(G) make available to States, counties, municipalities, institu-
tions, and individuals, advice and information useful in restor-
ing, maintaining, and enhancing the quality of the environment;

(H) initiate and utilize ecological information in the planning
and development of resource-oriented projects; and

(I) assist the Council on Environmental Quality established by
subchapter II of this chapter.

(Pub.L. 91-190, Title 1, § 102, Jan. 1, 1970, 83 Stat. 8S3; Pub.L. 94-83, Aug.
9, 1575, 89 Stat. 424.)

180 in original. The period probably should be a semicolon.

Revision Notes and Legislative
1970 Acts. House Report No. 91378

HISTORICAL AND STATUTORY NOTES

94-388, see 1975 U.S. Code Cong. and
Adm. News, p. £59.

and Conference Report No. 91-76S, see

1969 U.S. Code Cong. and Adm. News, p.

2751

1578 Acts. Senate Report No, 94152

and

Amendments

1975  Amendments. Subpar. (D).
Pub.L. 94-83 gdded subpar. (D). Former
House Conference Report No. subpar. (D) redesignated (E).

498 :
97

§

Lis

RS

ié




VTAL POLICY Ch. 55 -

ently reduced it 10 & min;
fﬂ Resources Defense cn;:::_
emngton, 1985, 768
i.App.D.C. 340. F2
of district court's roval
tal impact statement.
€ i5 not to substiny
hat of the district ccm-:c bi‘t;
if that court avoided cleay
termination of whether the
impact statement wag
h objective good faith and
ng statement would per.
wker to fully consider and
onmental factors. Cum.
m::n Committee v. Fed.
ministratio,
24 F2d 241, oAl
t's ultimate determinay;
s of this section had nz?
In connection with
1 sale of timber &womt:::
a National Forest, had to
' appeal as essentially o
: and not as a fact findi g
clearly erroneous rule.
sor Coordinating Council
(Wyo.) 1973, 484 F.2d

_and to district court
ict court did not conduct
its to determine whether
It prepared by Corps of
erning a” flood control
aplied with environmen.
mand for review was not
court of appeals, after
mmental impact state.
vy Corps was convinced
ved its decision after a
msideration and balanc-
“—pntal (’nc_tors and that jts
I » oy mor e
¥. Froehlke,
F.2d 946. ca?
s seeking 1o ser aside
wal of bypass location
*hway raised on appeal
niem issue of Rilure to file
Pact statement and
seded that the same had
't stated that the state-
#en prepared and was
ut there was no indica-
ot such an action had
on relating to filing of
€ remanded to the dis-
isdiction 1o be retained
the Secretary satisfied
v

Ch. 55 POLICIES AND GOALS

the court that there had been full compli-  Interstate 95 Commirtee v. Volpe, C.A4
ano%! “i;th d;cimparcqmre' ments of this Fsecuan (N.C.) 1972, 463 F.2d 402, on remand
on O Ct statement. Fayette- 386 F.S . §72.

ville Argea Chamber of Commerce and PP

42 §4333

Note 1

§ 4333. Conformity of administrative procedures to national
environmental policy

All agencies of the Federal Government shall review their present
statutory authority, administrative regulations, and cutrent policies
and procedures for the purpose of determining whether there are any
deficiencies or inconsistencies therein which prohibit full compliance
with the purposes and provisions of this chapter and shall propose to
the President not later than July 1, 1971, such measures as may be
necessary to bring their authority and policies into conformity with
the intent, purposes, and procedures set forth in this chapter.

(Pub.L. 91190, Title 1, § 103, Jan. 1, 1970, 83 Stat. 854.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports 1969 U.S. Code Cong. and Adm. News, p.
1970 Acts. House Report No. 91-378 27S1.
and Conference Report No. 91-765, see

LIBRARY REFERENCES
American Digest System

Environmental protection; administrative boards and proceedings, see Health and

. Environment €=25.5(9).
Environmental protection; statutory provisions, see Health and Environment

€25.5(2).
Encyclopedias
Nationa! Environmental Policy Act, see CJ.S. Health and Environment §5 62 1o
65.

Texts and Treatises .
Environmental class actions, see Wright & Miller, Federal Practice and Proced

Civil 2d § 1782. -

WESTLAW ELECTRONIC RESEARCH

Health and environment cases: 199k[add key number].
See, also, WESTLAW guide following the Explanation pages of this volume.

NOTES OF DECISIONS
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 18, 20, 21, 30, 40, 51,
€0,61,63,70,72,73,and 75

RIN 3150-AG04

Disposal of High-Level Radloactive
Wastes in & Proposed Geologle
Repository at Yucca Mountain, NV

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

sumMARY: The Nuclear Refulatory
Commission {NRC]) is publishing
licensing criteriz for disposal of spent
nuclear fuel and high-level radioactive
wastes in the proposed geologic
repository at Yucca Mountain, Nevada,
As mandated by law, this fina] rule
changes the Commission’s technical
requirements and criteria, 8s necessary,
to be consistent with final
environmental standards for Yucca
Mountain issued by the U.S.
Environmental Protection Agency
{EPA). The criteria address how a
repository system at Yucca Mountain
must perform and specify that the
system must comprise both natural and
engineered barriers. The final rule
includes licensing criteria; participation
in license reviews by the State, affected
units of local government, and Indian
Tribes; records and reporting;
monitoring and testing programs;
performance confirmstion; quality
assurance; personnel training and
certification; and emergency planning.
Criteria set out in this rule apply
specifically and exclusively ta the
proposed repository at Yucca Mountain.
Consistent with this intent, the
Commission is also changing its generic

Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415~

6203, e-mail cwp@nrc.gov.
SUPPLEMENTARY INFORMATION:

1. Background.
II. Implementation of the Environmental
Protection Agency Final Standards.
HI. Public Comments and Responses.
1. Regulatory Process and Licensing
Process

1.1. Promulgation in Advance of EPA
Standards.

1.2. Differences Between Part 63 and EPA
Standards for WIPP.

1.3. Multi-Sufed Licensing.

1.4. Reasoneble Assurance.

2. Requirements for the Preclosure Period.

2.1. Preclosure Safety Analysis.

2.2. Retrievability.

2.3. Performance Confirmation,

2.4. Preclosure Operations Activities.

2.5. Emergency Planning Criteria.

3. Requirements for the Postclosure Period.

3.1. Postclosure Safety Assessment.

3.2. Individual Dose Limit.

3.3 Calculation of Expected Dose.

3.4. Infant and Children Dose Standard.

3.5. Location of the Critica! Group or RMEL

3.6. Critical Group Characteristics and
Reference Biosphere.

3.7. Absence of Separste Ground-Water
Protection Criteria.

3.8. Multiple Barriers and Defense in

Degth.

3.8. Compliance Period.

3.10. Human Intrusion Standard.

3.11. Postclosure Aspects of Repasitory
Design.

4. General Requirements,

4.1, Quality Assurance.

4.2. Changes, Tests, and Experiments.

4.3. Land Ownership and Control.

§. Selected Topics.

5.1. Public Out-Reach.

5.2, Other Comments.

€. Beyond the Scope of This Rulemaking.

6.1. Hearing Process.

6.2. Transportation.

6.3. Other Comments.

criteria for disposal of spent nuclear fuel IV. Changes From the Proposed Rule.

and high-level radiocactive wastes in
geologic repositories. These changes
make clear that the generic criterie,
sdpeciﬁed elsewhere in the regulations,
o not apply, nor may they be the
subject of litigation, in any NRC
licensing proceeding for & repository at
Yucca Mountain.
EFFECTIVE DATE: December 3, 2001,
FOR FURTHER INFORMATION CONTACT:
Timothy McCartin, Office of Nuclear
Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
{301) 415-7285, e-mail tjm3@nrc.gov;
Janet Kotra, Office of Nuclear Material
Sefety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone {301) 415~
6674, e-mail jpk€nre.gov; or Clark
Prichard, Office of Nuclear Material

V. Section-by-Section Analysis of Part 63.

VI. Section-by-Section ysis of
Corresponding Changes 16 Other Parts.

VII. Voluntary Consensus Standards.

VIII. Finding of No Significant
Environmental Impact: Availability.

IX. Paperwork Reduction Act Statement.

X. Regulatory Analysis.

X1. Regulatory Flexibility Certification.

X1I. Backfit Analysis.

XIIl. Small Business Regulatory Enforcement
Faimess Act.

I. Background

On February 22, 1999 (64 FR 8640},
the Commission published a proposed
rule for public comment that would
establish licensing criteria for disposal
of spent nuclear fuel and high-level
radioactive waste in the proposed
geologic repository at Yucca Mountain,
Nevade. The Energy Palicy Act of 1992,
Pub. L. 102486 (EnPA) directed the

100

Commission to make its requirements
for geologic disposal consistent with
new standards for Yucca Mountain the
Environmental Protection Agency (EPA)
would develop. The legislation also
specifies the type of standards the NRC
is to implement [that is, standards
which limit individual dose and which
are based on and consistent with the
National Academy of Sciences’ (NAS)
10 recommendations]. The Commission
proposed a new, separate part of its
regulations, 10 CFR part 63, that would
apply only to the proposed repository at
Yucce Mountsin. The Commission a?;o
proposed to leave its existing, generic
regulations at Part 60 in place, changed
only to state that they do not apply, nor
may they be the subject of litigation, in
any NRC licensing proceeding for &
reggsitory at Yucca Mountain.
setting forth these criteria, the
Commission sought to establish 2
coherent body of risk-informed,
performance-based criteria for a Yucca
Mountain facility that is compatible
with the Commission’s overall
philosaphy of risk-informed,
performance-based regulation. Stated
succinctly, risk-informed, performance-
based regulation is en approach in
which risk insights, engineering
analysis and judgment, and performance
history are used to (1) focus attention on
the most important activities, (2)
establish objective criteria based upon
risk insights for evaluating performance,
(3) develop measurable or calculable
arameters for monit system and
icensee performance, and (4) focus on
the results as the basis for
regulatory decision making. The
Commission believes that creating &
new part of its regulstions accomplishes
these objectives better than modig-ing
the generic requirsments. The
Commission prefers a wholly new part
63 that reflects the fundamentally
different agproach laid out for Yucca
Mountain by EnPA and the final EPA
standards, an spgaroach unlike that
contemplated when the generic criteria
were issued. Specifically, EnPA defined
an approach that requires the
performance of & Yucca Mountain
repository to comply with health-based
standards, developed by EPA and based
on the recommendations of the NAS.
EPA hes established standards for Yucca
Mountain that consider riskto s
hypothetical individual and are to be
the only such standards for the
postclosure pericrmance of the
repository. This approach differs from
thet taken in the existing generic criteria
which relies on quantitative, subsystem
performance standards.
The public comment period,
originally ending on May 10, 1899, was
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extended to June 30, 1999, in response
to many requests for extension (€4 FR
24092; May 5, 1899). During the public
comment period, the NRC staff held a
series of public meetings in Nevada to
discuss the proposed rule and solicit
public comment. Mestings were held at
Las Vegas and Beatty, Nevada, on March
23 and 25, respectively. Later, NRC held
more meetings at Amargosa Valley, Las
Vegas. and Caliente, Nevada, on June

15. 16, and 17, respectively. In
developing this final rule, NRC
considered comments received at these
meetings along with written comments
sent 1o NRC. The NRC also held a
facilitated round table discussicn on
defense in depth as applied to & possible
repository at Yucca Mountain on
November 2, 1999, in Las Vegas.

The EPA published final radiation
protection standards for the potential
Yucca Mountain repository {40 CFR part
197) on june 13, 2001 (66 FR 32073).
The EPA standards differ from the
performance objectives proposed by the
Commission at 10 CFR part 63. EPA
established &n annual individual
protection dose limit of 0.15 mSv (15
mrem), and EPA included separate
ground-water protection criteria in its
fina) standards for the purpose of
protecting ground water. In formal
comments on EPA’s proposed
standards, dated November 3, 1999, the
NRC staff supported a somewhat
different approach. The NRC approach,
which the Commission believes is
adequately protective of public health
and safety and ground water, used a
comprehensive, all-pathway limit.
However, the ultimate decision was
EPA’s to make end, as called for under
the EnPA, the Commission will change
its technical requirements and criteria to
be consistent with EPA's final
standards. -

11. Implementation of the
Environmental Protection Agency Final
Standards

The U.S. Environmental Protection
Agency (EPA) published Public Health
and Environmental Radiation Protection
Standards for Yucca Mountain, Nevads,
at 40 CFR part 187 on June 13, 2001 (66
FR 32073). The Energy Policy Act of
1992, Pub. L. 102—486 (EnPA) directs
the Commission to modify its technical
requirements and criteria to be
consistent with these standards. The
Commission bas imported the EPA
standards into its final 10 CFR part 63
regulations in as transparent a manner
as possible. Three categories of changes
were necessary to accomplish this. First,
the two subparts of the EPA standards—
subpart A for storage and subpart B for
disposal—have been added to part 63 as

subparts K and L, respectively. Second,
in most cases, the Commission adopted
wording precisely as it appears at 40
CFR part 187. The Commission also
made nonsubstantive changes that
conformed to the regulatory style of the
proposed part 63, and other U.S.
Nuclear Regulatory Commission (NRC)
regulations; removed unnecessary
references to NRC; and adapted or
removed redundant definjtions. Lastly,
es the implementing suthority for the
EPA standards, we have provided
additional specifications and
requirements based on the proposed
part 63 rule and public comments we
received in the areas where it is
appropriate to do so. Indeed, EPA has
acknowledged NRC's authority to edd
implementing requirements. As part of
its rulemaking process, the Commission
proposed and received comments on
many aspects of radiation exposure
scenarios, including several matters
relevant to implementation of the EPA
standards. Although EPA publication of
the standards postdated the formal
comment period for proposed part 63,
the Commission has provided further
specifications in subpart L, where
needed, for clarification. We believe
these additions are consistent with
EPA’s intent end ere responsive to
public comments we received. A brief -
summary of key aspects of the
Commission's implementation of EPA’s
Standards in the final part 63
regulations appears below.

Radiation Standards for Storoge

NRC has adopted the 0.15 mSv/year
(15 mrem/year] dose limit for members
of the public, during the storage period,
and the associated requirements for
determining compliance with the
standerds. The EPA standards identify
the standards for storage as applicable at
Yucca Mountain during the time period
before closure of the proposed
repository. In proposed part 63, NRC
characterized this phase as
“preclosure.” Therefore, we are
implementing EPA’s standards for
storage to apply to the preclosure time
period.

Radiation Standards for Disposal

The NRC has adopted the 0.15 mSv/
year (15 mrem/year) dose limit for the
reasonebly maximally exposed
individual, during the disposal period,
and the essociated requirements for
determining compliance with the
standards.

Ground-Water Protection Standards

NRC has sdopted the ground-water
protection standards and the associated
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requirements for determining
compliance with the standards.

Radiation Standards for Human
Intrusion

NRC bas adopted the 0.15 mSv/year
{15 mrem/year) dose limit for the
reasonebly maximally exposed
individual as a result of a human
intrusion and the associated
requirements for determining
complience with the standards. One
aspect of EPA’s final standards is the
specification of the characteristics of a
postulated scenario for evaluating the
consequences of human intrusion. NRC
fully supports and has adopted the
characteristics of the human intrusion
scenerio &s specified in 40 CFR part 197
and has specified one additiona
requirement to further characterize the
scenario. Specifically, part 63 provides
that no particulate waste materia) falls
into the borehole, and that DOE should
assume the exposure scenario includes
only those radionuclides transported to
the saturated zone by water (e.g., water
enters the waste package, releases
radionuclides, and transports
radionuclides by way of the borehole to
the saturated zane). This change
responds to 8 }mblic comment seeking
clarification of this aspect of the human
intrusion scenario in proposed part 63.
The Commission considers the
additional requirement ta be
appropriate for addressing the comment
and to be & matter of implementation of
the EPA final standards. Further, the
requirement is consistent with the
human intrusion scenario as specified
in 40 CFR part 197.

Reference Biosphere

The EPA standards for Yucca
Mountain specify criteria that pertain to
the characteristics of a reference
biosphere, for use in the perfarmance
assessments that are required to show
compliance with t?:afostclosure
standards for disposal. NRC fully
supports and has adopted, in part 63,
the characteristics of the reference
biosphere as specified in 40 CFR part
197 and has included an additional
requirement on characteristics of the
biosphere that are consistent with EPA's
final standerds and that were discussed
in proposed part 63 (64 FR 8640;
February 22, 1999). Specifically, part 63
grovides a further requirement for

iosphere pathways by stating these
pathways * * * “must be consistent
with arid and semi-arid conditions.”
This addition, from proposed part 63
(64 FR 8677), clarifies the bounds on
what DOE needs to consider and is
consistent with present knowledge of
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how the climate could change over the
next 10,000 years.

Reosonably Maximally Exposed
Individual

The EPA standards specify
characteristics of the reasonably
maximally exposed individual (RMEI)
for use in the performance assessments
used to demonstrate compliance with
standards for disposal. The NRC fully
supports and has adopted the
characteristics of the reasonably
maximally exposed individual from 40
CFR part 197, and has included
requirements specifying edditional
characteristics that are consistent with
the EPA standards and were discussed
in proposed part 63 (64 FR 8640]. First,
part 63 provides that the reasonably
maximally exposed individual * * *
“is an adult with metabolic and
physiological considerations consistent
with present knowledge of adults.” This
addition, suggested for the average
member of ?.Ege critical group in
proposed part 63 (64 FR 8677), clarifies
assumptions DOE must make in
estimating the radiation exposure to the
reasonably maximally exposed
individual. This addition is considered
to be consistent with EPA’s standards
because: (1) The standards specify a
consumption rate for water (i.e., 2 liters
per day) that corresponds with that of
an adult; and (2) & dose limit of 0.15
mSv (15 mrem) for an adult is protective
of children s well &s other age groups.
The requirement that metabolic and
physiological considerations are
consistent with present knowledge of
adults is consistent with EPA’s final
standards, which state that DOE should
not project changes in human biology
. (66 FR 32133).

Second, although the EPA standards
specify a representative volume
approach for demonstrating compliance
with the separate ground-water
protection standards, they leave to NRC
the approach for demonstrating
compliance with the individual
protection standard for disposal. EPA's
approach for ground-water protection
specifies a representative volume of
3,000 acre-feet for estimating the
concentrations of radionuclides. The
3,000 acre-feet representative volume of
ground water is consistent with
assumptions for the critical group
described in p_roYosed art 63 (64 FR
8646). Specifically, in the proposed part
63, we suggested consideration of a
farming community of up to 100
individuals, living on 15 to 25 farms.
Fifteen to 25 farms are consistent with
current conditions in the town of
Amargosa Valley, Nevada, and would be
the number needed to produce the range

of locally produced food that is
currently consumed in this area. The
purpose of identifying 15 to 25 farms
and specifying 100 individuals was to
provide DOE with flexibility in
determining en appropriate water
demand consistent with & farming
community of that size. A community of
15 to 25 farms would pump a
sufficiently large volume of water and
in\trlc;lve a broad range of exposure "
pathways. Of pri importance is the
ingestion pathwamough
consumption of water, crops, and
animal products. The Commission
considers that the water demand of
between 15 and 25 farms can be
represented by & volume of at least
3,000 acre-feet end, thus, is consistent
with the farming community proposed
for comment in part 63. Additionally,
the preamble to EPA’s final standards
stated the NRC could use an approach
to assess water usage in the hypothetical
community, in which the RMEI resides,
that was similar to the representative
volume approach used for ground-water
protection (i.e., consider 8
representative volume of 3,000 acre-
feet). Therefore, the Commission
removed the flexibility provided DOE to
determine an appropriate water
demand. This revised approach limits
speculation on water demand and
provides DOE with a specific value for
the water demand that the NRC staff
finds acceptable to estimate the RMEI
dose. Part 63 specifies that the
reasonably maximally exposed
individual uses well water with an
average concentration of radionuclides
based on a representative volume of

water of 3,000 acre-feet.
Unlikely Features, Events, and Processes

The EPA standards exclude unlikely
features, events, and processes
{including sequences of events end
processes) from analyses for estimating
compliance with the standards for

human intrusion and ground-water

protection. However, the EPA standards

do not specify e frequency for unlikely
features, events, and processes, end
acknowledge that & value is to be
specified by NRC (66 FR 32135). NRC

fully supports excluding unlikely

features, events, and processes from
analyses for estimating compliance with
the standards for human intrusion and
ground~water rotection. Although we
‘have provided no specific quantitative
value for determining when exclusion of
unlikely features, events, and processes
is appropriate, the final regulations
require DOE to exclude unlikely
features, events, and processes from the
specified analyses upon prior approval
of the Commission for the probability
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limit used for unlikely features, events,
and processes. The Commission
recognizes that specification of a
probability limit for unlikely features,
events, and processes, as is done for
“very” unlikely features, events, and
processes, would be a more direct
approach. Although the Commission
considers & frequency for unlikely
features, events, and processes would
fall somewhere between 10-% to 10~+4
per year, the Commission has decided
not to specify & value in the regulations
at this time. The Commission plans to
conduct an expedited rulemeking to
quantitatively define the term
“unlikely.” Consideration will be given
to whether a range of values or a single
specific value should be used as well as

e8 pr:lpriate numerical value(s). The
expedited rulemaking will provide an
opportunity for public comment to
assist the Commission in determining
an eppropriate approach.

Total Effective Dose Equivalent

The EPA and the NRC use different
quantities to assess the total dose to
exposed members of ths public
(including the RMEI). EPA uses the
annual committed effective dose
equivalent (annual CEDE), defined as
the sum of the committed effective dose
equivelent from internal doses resulting
from one year's exposure to radioactive
materials, and the effective dose
equivalent from external radiation
exposure during the year. The NRC uses
the total effective dose equivalent
(TEDE) for the same purpose. There are
differences between E and annus!
CEDE in some contexts. Sseciﬁca!ly. in
determining the external dose
component of TEDE, NRC specifies use
of the deep-dcse equivalent at 10 CFR
20.1003. The deep-dose equivalentis a
point measurement that does not sum
the doses to the organs or tissue throu,
use of weighting factors. This approa
may reflect the fact that compliance
with part 20 is customarily assessed
using a Thermo-Luminiscent Device
(TLD) or & film badge, and the results of
such mleasugements reflect c(l{aep-dosa
equivalent. By contrast, in determining
annual CEDE, the externa! dose
component is determined using the
effective dose equivalent, whi
involves summing the products of organ
doses and weighting factors. In those
situations in which the two measures of
external dose differ, the effective dose
etg:ivalent approach probably provides
a ktter estimate for measuring radiation
risk.

Nonetheless, NRC's part 20 does
allow for consideration of weighting
factors for individue) organs in the case
of external exposures on a case-by-case
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basis. See 10 CFR 20.1003, Footnote 2
to Table on Organ Dose Weighting
Factors. In practice, computer codes
used by NRC in decommissioning and
HLW disposal currently calculate
external doses using effective dose
equivalent end not deep-dose
equivalent. See NUREG/CR 6676,
“Probabilistic Dose Analysis Using
Parameter Distributions Developed for
RESRAD and RESRAD-Build Codes," 3~
1 (July 2000); NUREG~1464, “NRC
Iterative Performance Assessment,” 7-5
{October 1995); and NUREG/CR~5512,
“Residual Contaminstion from
Decommissioning, User’s Manual
DandD Version 2.1,” Vol. 2, E-1 (April
2001). Consequently, use of organ doses
and organ weighting factors, from
Federal Guidance Report 12 and ICRP in
its Publication 26, for external doses in
assessing compliance with dose limits
for members of the public in the genersl
environment and the individual
protection standard in connection with
a geologic repository will yield exactly
the same result as applying annual
CEDE. As & result, in assessing
compliance with the individual
protection standard, the staff intends to
use effective dose equivalent for
assessing external exposure.

For purposes of assessing actual doses
to workers at the Yucca Mountain
repository, however, the Commission
bas directed that deep-dose equivalent
be used in determining TEDE. This
ensures consistency with NRC's
regulations for limiting doses to
occupationally exposed workers.

" Requirements for Environmental Impact
Statement

EPA'’s standards require DOE to
estimate peak dose under the
evaluations for individual protection
and human intrusion. The results of
these evaluations are to be included in
DOE's environmental impact statement
(EIS). The Commission has modified
part 63 to include the provision that
DOE must include peak dose estimates
in its EIS, but notes that there is no
standard that must be met with respect
to these peak dose calculations, and that
there is no finding that the NRC must,
make with respect to these peak dose
calculations nor may they be the subject
of litigation in any NRC licensing
proceedings for & repository at Yucca
Mountain. However, DOE still must
carry out its responsibilities under the
National Environmental Policy Act in
accordance with the final EPA
standards.

Definitions
Barriers

Proposed part 63 and EPA’s final
standards define “barriers” slightly
differently. The Commission believes
there is no substantive difference
between the two definitions and has
adopted the EPA definition at §63.2.
The EPA definition, among other things,
provides that the Commission would
determine & time period over which s
material, structure or feature would
perform its intended function. The
regulation at § 63.115 requires DOE to
describe the capability of each barrier to
isolate waste. The description would
include information on the time period

over which DOE asserts that each barrier

will perform its intended function
including eny changes during the
compliance period. This information on
expected performance will enable NRC
to determine the period of time that any
particular material, structure or feature
prevents or substantially reduces the
rate of movement of water or
radionuclides from the Yuccs Mountain
repository to the accessible
environment, or prevents the release or
substantially reduces the release rate of
radionuclides from the waste.

Ground Water

Proposed part 63 and EPA's final
standards define “'ground water"”
differently. To implement the EPA
standard, part 63 has adopted the EPA
definition for ground water and revised
the use of the term “ground water” in
the ?ro osed rule accordingly. The
single definition for ground water is
provided at § 63.302.

High-Level Waste

Proposed part 63 and EPA’s final
standards define “high-level waste”
slifhﬁy differently. The Commission
believes there is no substantive
difference between the two definitions

and has modified its definition to more
closely reflect the definition provided in
the Nuclear Waste Policy Act of 1882

and the final standards.

Important to Waste Isolation

Proposed part 63 defined “important
to waste isolation” in the context of
meeting

disposal). This use of the term is
important in defining the scope of the

requirements for: DOE’s quality

assurance program (specified at subpart

G); multiple barriers (specified at 10
CFR 63.113); performance confirmation

{specified at subpart F); and changes,

tests, and experiments (specified at 10
CFR 63.44). The Commission has
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the individual dose limit for the
postclosure period of the repasitory (i.e.,

expanded the definition of the term,
“important to waste isolation” to
include both the dose limit and the
separate ground-water protection limits
contained in the EPA standards.

Performance Assessment

Proposed part 63 end EPA’s final
standards define "performance
assessment” slightly differently. The
Commission believes there is
nosubstantive difference between the
two definitions and has adopted the
EPA definition at §63.2.

I1 Public Comments and Responses

In preparing the final rule, the NRC
staff carefully reviewed and considered
more than 700 discrete comments
enclosed in about 160 individual letters
received during the public comment
period. The NRC also identified
and evaluated an additional 193
comments made at public meetings. To
simplify the analysis, the NRC staff
grouped all written and oral comments
on the rule into the following six major
topic areas:

(1) Regulatary Process and Licensing
Process;

{2) Requirements for the Preclosure
Period;

(3) Requirements for the Postclosure
Period;

{4) General Requirements;

{5} Selected Topics; and

(6) Beyond the Scope of This
Rulemaking.

1 Regulatory Process and Licensing
Process

1.1 Pramﬁ]gation in Advance of EPA
Standards

Issue 1:13 NRC's ection in
promulgating part 63 in advance of EPA
standards beyond the scope of its
authority?

Comment. Many of those who
commented on the NRC's proposed part
63 expresserép eonoernththa& NRC ;:as
“usurping” EPA’s authori eclaring
its own :tgandards and techt?trzibc);l
requirements in advance of EPA's
issuance of final standards. For
example, the State of Nevada pointed
out the EnPA does not mandate e new
Commission rule specific to Yucca
Mountain to replace its general rule for
licensing geologic repositories. It only
requires modification of NRC's technical
requirements and criteria, as necessary,
to be consistent with new EPA
standards once they are published.
Further, the State pointed out that EnPA
does not authorize the Commission to
expand its licensing jurisdiction to
include proposing standards for human
safety end environmental protection
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that are within the statutory mandate
and jurisdiction of EPA.

Response. The Commission
acknowledges the statutory role given to
EPA for setting standards for Yucca
Mountain. It is with full recognition of
that role that the Commission is
publishing final criteria that are
consistent with EPA’s published
standards. In the supplementary
information published with the
proposed rule, the Commission stated
clearly that “* * * the authority and
responsibility for setting public health
and safety standards for radioactive
waste disposal rest with EPA” (64 FR
8643; February 22, 1999). The
Commission went on to say that “* * *
|wlhen EPA issues final standards for
Yucca Mountain or if new HLW
Jegislation is enacted into law, the
Commission will amend its criteria at 10
CFR part 63, if necessary, to be
consistent with the fins) standards”
(ibid. 8644).

It is true the EnPA did not direct the
NRC to develop & new rule specific to
Yucca Mountain to replace its general
rule for licensing geologic repositories.
1t is also true the EnPA does not
diminish NRC's authority under the
Atomic Energy Act to conduct
rulemaking nor to select the manner in
which it will revise regulatory
requirements. In the proposed rule, the
Commission explained that since the
initial technical criteris at 10 CFR part
60 were promulgated more than 15
years ago, there has been notable
evolution in the capability of technical
methods for assessing the performance
of a gealogic repository at Yucca
Mountain. The Commission stated that
“(t)hese new methods were not
envisioned when the part 60 criteria
were established and their
implementation for Yucca Mountain
will avoid the imposition of
unnecessary, ambiguous, or potentially
conflicting criteria that could result
from the application of some of the
Commission’s generic requirements at
10 CFR part 60" (64 FR 85641). The
Commission recognized that its generic
part 60 requirements will need updating
if applied to sites other than Yucca
Mountain. However, the Commission
elected not to conduct an update of part
60 now but, instead, decided to place all
the regulations needed for the licensing
of & repository at Yuccs Mountsin in a
separate CFR part. See Response to Issue
3. The Commission explained that it
“believes this to be the most direct and
time-efficient afpproach to the
specification of concise, site-specific
criteria for Yucca Mountain that are
consistent with current assumptions,
with site-specific information and

performance assessment experience,
and with forthcoming EPA standards
that must also epply solely to Yucca
Mountain" (64 FR 8643). Consistent
with the views expressed by most
commenters, the Commission has
awaited EPA’s publication of final
standards for Yucca Mountain end has
changed its technical requirements and
criteria to conform to EPA’s standards,
as required by law.

Issue 2: Should NRC wait for EPA to
release final standards before
completing part 63?

Comment. Commenters differed on
the issue whether NRC should proceed
with proposed part 63 or wait until after
EPA publishes final standards.
Commenters in favor of NRC moving
forward with the proposed part 63
supported the proposed approach as
protective of public health and safety
and the environment. They cited timely
specification of NRC regulations for the
potential repository as a benefit for the
national program. Others, however,
believed that it was premature for NRC
to publish finel regulations. They felt
that doing so would be contrary to the
sequence set by Congress in the EnPA
which directs EPA to issue radiation
standards first and then for NRC to
conform its technical requirements to
those standards. These commenters saw
no reason for NRC to act outside this
time sequence and favored withdrawa)
of the proposed rule and resubmittal
with any necessary adjustments after
promulgation of EPA standards.

Response. The EnPA specified that
EPA was to publish radiation standards
for Yucca Mountain not later than 1 year
efter receipt of the findings and
recommendations of the National
Academy of Sciences (NAS). It also
directed NRC to modify its technical
requirements and criteria not later than
1 year sfter EPA publishes final
standards. The Commission believes
that this schedule reflects Congress’
intent to have & finel regulatory
structure before DOE would start

reparation of a license application if

ucce Mountain were recommended as
a site for a geologic repository. The NAS
published its recommendations in
August 1995, The NRC explained when
it gublished its proposed rule, on
February 22, 1999, that it had decided
to proceed, even in the absence of EPA
standards, because of the short time
period allotted NRC to conduct its own
rulemaking. In one year, NRC would
have to modify its standards and
requirements and to implement certain
assumptions in the EnPA related to the
effectiveness of postclosure oversight of
the repository. The Commission also
believed it was in the best interest of the
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national program to proceed, given that
DOE could be in a position to submit a
license application to NRC in 2002 (64
FR 8641). It is important to recognize
that most of the requirements proposed
at part 63 involve matters that are
unaffected by the final EPA standards
{e.g., licensing procedures, records and
reporting, monitoring and testing
programs, performance confirmation,
quality assurance, personnel training
and certification, and emergency

lanning). Now that EPA has published

al standards, NRC is prepared to

complete its imslementing re'g.xlations
at part 63 with due regard to the
requirement in EnPA to be consistent
with EPA’s standards.

Issue 3: Why is there a8 need to
develop e site-specific disposal
regulation for the Yucca Mountain site?

Comment. Severa) commenters
questioned NRC’s need to develop a
whole new body of site-specific
regulations as opposad to revising its
generic regulations at part 60, as
necessary, to conform to the new, site-
specific standards to be developed by
EPA. These same commenters noted
that certain portions of proposed 63
depart significantly from part 60 (e.g.,
there are no quantitative subsystem
requirementg and, in the view of
several commenters, weaken the safety
requirements for any proposed
re%ository at Yucca Mountain.

esponse. The Commission is

establishing a new, separate part of its
regulations {at pant samz would apply
only to the proposed repository at Yucca
Mountain. The Commission will leave
existing, generic regulations et part 60
in place, modified only to state that they
do not apply, nor may they be the
imbject ol lmgatigix:g ix; any NRC

jcensing procee or 8 repository at
Yucca Mountain. The Commission
believes this to be the most direct and
efficient approach for specifying
concise, site-specific criteria for Yucca
Mountain that are consistent with
current assumptions, with site-specific
information &nd performance
assessment experience, and with EPA
standards that apply solely to Yucca
Mountein.

In developing these criteria, the
Commission sought to establish a
coherent body of risk-informed,
performance-based criteria for Yucca
Mountain that is compatible with the
Commission’s overall philosophy of
risk-informed, performance-based
regulation [*Use of Probabilistic Risk
Assessment Methods in Nuclear
Regulatory Activities—Final Policy
Statement” (60 FR 42622; August 16,
1995)]. Stated succinctly, risk-informed,
performance-based regulation is an
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approach in which risk insights,
engineering analysis end judgment (e.g..
defense in depth{. and performance
history are used to: (1} Focus attention
on the most important activities, {2)
establish objective criteria for evaluating
performance, (3) develop measurable or
calculable parameters for monitoring
system and licensee performance, (4)
provide flexibility to determine how to
meet the established performance
criteria in a way that will encourage and
reward improved outcomes, and (5)
focus on the results as the primary basis
for regulatory decision making. The
Commission believes that creating &
new part of its regulations to
accomplish these cbjectives is
preferable to modifying its generic
requirements, given that EnPA and NAS
laid out a fundamentally different
approach for Yucca Mountain than was
contemplated when the generic criteria
were promulgated. Specifically, EnPA
and NAS outlined an approach that
would require the performance of &
Yucca Mountain repository to comply
with health-based standards established
in consideration of risk to individuals in
a hypothetical group. The law also
stated that the new health-based
standards were to be the only
quantitative standards for the
postclosure performance of the
repository. This epproach departs from
the approach taken in the existing
generic criteria which rely on
compliance with cumulative release
limits and separate, quantitative,
subsystem performance objectives.
Further, the Commission’s current
approach is consistent with EPA
standards for Yucca Mountain.
Therefore, after carefully considering
the public comments, the Commission
remains of the view that it is best to
develop site-specific regulations—
regulations that reflect an improved
scientific understanding of the site; are
based on state-of-the-art analyses; are
consistent with the Commission's
philosophy to implement risk informed
regulation; and implement the separate,
site-specific standards that EPA has
issued for Yucca Mountsin.

Cammenters correctly pointed out
that there are significant differences
between part 60 and part 63. In the
Commission’s view, the part 63
regulations do not in any way lessen
DOE's responsibility to site, design, and
operate the proposed repository safely.
Much has been learned regarding the
expected performance of geologic
repositories in general {Nuclear Energy
Agency, Lessons Learnt from Ten
Performance Assessment Studies, Paris,
France, NEA/OECD Working Group on

lntefrated Performance Assessments for
Geologic Repositories, 1997), and a
potential Yucca Mountain repositox;y in
particular over the nearly two deczdes
since part 60 was written. Part 63
reflects and incorporates much of this
new information. The risk-informed,
performance-based approach used to
develop the rule {see SECY-87-300,
“Proposed Strategy for Development of
Regulations Governing Disposal of High-
Level Radioactive Wastes in a Proposed
Repository at Yucca Mountain,” U.S.
NRC, December 24, 1997) eliminates
arbitrary or prescriptive siting and
design criteria, as well as detailed
re%nirements such as quantitative
subsystem performance objectives. That
being said, however, part 63 still
requires DOE to demonstrate reliance on
maultiple barriers and defense in depth,
preservation of the retrieval option,
implementation of a performance
confirmation program, transparency in
decision making, and application of
rigorous quality assurance {QA).
Moreover, as & result of public
comments, other provisions have been
added to part 63 to ensure the adequacy
and sufficiency of DOE's compliance
demonstrations. (See Multié:le Barriers
and Defense in Depth for additional
discussion on quantitative subsystem
requirements.)

1.2 Differences Between FPart 63 and
EPA Standards for WIPP

Issue: Why is there a difference
between the performance objectives in
NRC's proposed 10 CFR part 63 for
Yucca Mountain and EPA's 40 CFR part
191 standards used to certify the Waste
Isolation Pilot Project (WIPP)?

Comment. Many commenters
expressed concern that NRC's proposed
regulations for Yucca Mountain
provided less protection than EPA's
standards for WIPP. They regarded
NRC'’s proposed regulations as less
stringent the standards for WIPP.
Many cited the ebsence of separate
criteria for protection of ground water in
NRC's proposed regulation es evidence
that the WIPP standards, which include
separate requirements for protection of
ground water, are more restrictive.
Commenters also cited the differences
in the individual protection limits [0.15
mSv/year (15 mrem/year) for WIPP
compared to 0.25 mSv/year (25 mrem/
year) limit for Yucca Mountain], and the
compliance location (5 km for WIPP
compared to approximately 20 km for
Yucca Mountain). Generally,
commenters esked NRC to set standards
similar to, or more stringent than, those
for WIPP. Some argued that & greater
level of protection for people near
Yucca Mountain was needed to offset
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potential exposures from other sources
in the region (i.e., the Beatty low-jevel
waste site and the Nevada Test Site,
NTS).

Response. Final EPA standards
sdopted numerical limits that are
comparable to those applied at WIPP.
Consistent with the views expressed by
& majority of commenters, the
Commission has awaited EPA's
publication of final standards for Yucca
Mountain and is adopting final part 63
criteria that are consistent with those
limits, as required by law,

1.3 Multi-Staged Licensing

Issue 1: Should DOE be allowed to
begin to place waste in the repository or
to store waste in surface facilities once
NRC has determined that there is
enough space for initial operations, or
should DOE have to wait until site
construction is complete?

Comment. Many commenters
indicated that NRC should not allow
DOE to place waste in the repository
until construction is complete. These
commenters had general concerns that
only sfter construction is completed
would emergency equipment and safety
precautions be available in case of an
accident; and that any waste, if
emplaced before completing
construction, may pose an unnecessary
risk to the construction workers.
Alternatively, other commenters
suggested that storage of waste at the
repository should be allowed during
construction as long as it does not pose
any additiona) health or safety risk. The
Nuclear Energy Institute (NEI) suggested
that part €3 should be changed so that
NRC could authorize DOE to construct
all or part of the geclogic reposito;
operstions area (GROA), and coul
suthorize early use of the surface
facilities to store waste.

HResponse. The proposed rule retained
the licensing phases as described at part
60. Once construction of the GROA is
substantially complete (s specified at
§63.41), DOEma ugodate its
application and the Commission may
issue g license to receive and possess
source, special nuclear, or byproduct
material at the GROA. Prior to
such a license, the Commission must
make certain findings, such as: (1)
Activities to be conducted at the GROA
comply with the rules and regulations of
the Commission, which will include
radiation protection for workers; (2)
adequate protective measures cen and
will be taken in the event of a
radiological emergency; (3) there is no
unreasonable risk to the health and
safety of the public; and (4) construction
of the GROA has been substantially
completed. Construction is deemed
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substantially complete, for this purpose,
if among other things, DOE has
completed construction of sufficient
underground storage space for initial
operations. Thus, part 63 provides DOE
flexibility to plan for efficient repository
operations for receipt and emplacement
of waste because of the significant
length of time required to complete
excavation of the entire underground
facility.

The DOE has not indicated to the
Commission any intention to seek an
authorization for early use of the surface
facilities for storage of spent nuclear
fuel. Such an authorization likely would
necessitate a change to (or en exemption
from) the regulations. Before NRC
would make changes of this type to its
regulations, NRC would need to publish
the proposed changes and seek public

comment.
Issue 2: Should DOE have to prepare

a second EIS to support a decision to
issue & license amendment for
permanent closure, as this may
constitute a major Federal action?

Comment. Commenters stated that the
license amendment for permanent
closure is a major Federal action and
should require & new EIS (i.e., not rely
upon the EIS prepared for the license
application). They expressed the view
that a decision to issue an amendment
for permanent closure would include a
decision that retrieval of the waste is not
necessary and that the expected impacts
of the waste affecting the environment
far into the future and far beyond the
site are acceptable. They also pointed
out that the decision to issue the license
amendment will be based, in part, on
performance confirmation data collected
after the original EIS is submitted. One
commenter was concerned that the
proposed requirement at § 51.67 did not
explicitly state the need to include
measures to mitigate impacts including
transportation.

Respanse. The regulstions require
DOE to supplement its EIS, if necessary,
when the application for the license
amendment for permanent closure is
submitted [§ 63.51(b)). The decision
involved in granting the amendment
would be a subset of decisions made in
the original EIS and any supplements. A
supplement to the EIS would need to
address such things as substantial
changes to the proposed action or
significant new circumstances or
information relevant to environmental
concerns. The Commission believes the
commenters' request for requiring DOE
to consider these matters at the time of
permanent closure is adequately
covered by the regulations.

The Commission did not adopt the
suggested change to § 51.67 to include a

specific requirement to consider
mitigation measures that the Council on
Environmental Quality (CEQ)
regulations dictate for the contents of
the EIS, which include requirements for
consideration of measures.to mitigate
impacts including transportation. DOE
would need to comply with applicable
CEQ requirements, and the Commission
does not believe eny regulatory changes
are necessary to ensure compliance by
DOE.

Issue 3:Is there any limit on the types
and amounts of radioactive materials
{e.g.. tons of HLW) that DOE would be
allowed to receive and possess at Yucca
Mountain if these materials were for site
characterization activities or testing
during construction?

Comment. EPA suggested that, under
the proposed rule (§§ 63.7(a) and
63.74{2)(1)}, DOE could take any tﬁxes
and amounts of radioactive materials
onto the site if it claimed that the
materials were for site characterization
activities.

Response. EPA correctly notes that
proposed part 63 does not place any
specific quantitative limit on the
amount of radioactive materials DOE
might use for site characterization or
testing. However, & specific numerical
limit is unnecessary. Section
113(c}(2)(A) of the NWPA prohibits the
DOE from using radioactive material in
conducting site characterization
activities unless the Commission
concurs thet such use is necessary.
Under § 63.16(a), if DOE’s planned site
charsacterization activities include onsite
testing with radioactive material, the
Commission must determine whether
the proposed use of radioactive material
is necessary. The Commission would
not concur in any DOE proposal to bring
radioactive materials on site unless it
was convinced that both the types and
amounts were needed for site
characterization. The proposed part 63
would not have allowed DOE to receive
and possess “‘any types or amounts” of
radioactive materials as suggested by
EPA. Thus, changes to the proposed
regulations are not needed.

sue 4: In 8 multi-staged licensing
approach, does the NRC require that all
information be available at the first stage
{i.e., construction authorization) or will
DOE be allowed to provide certain
information in & “'staged’ manner
consistent with that particular stage of
the licensing process?

Comment. DOE commented that it
intends to provide a sufficient level of
information to allow the NRC to make
a finding of reasonable assurance at the
time of the construction authorization in
accordance with § 63.31. However, DOE
stated that it would be helpful if the
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Commission would clarify its intent
regarding the level of information
required in the license application. In
particular, DOE recommended three
changes to t_pmposed subpart B: (1) The
language of § 63.21(b)(3) calling for “a
detailed plan" to provide physical
protection for HLW should be changed
to & “'description of the plan” to provide
physical protection for HLW because
this would be more consistent with the
language used in other provisions of

§ 63.21(b) and would reflect what DOE
believes to be an adequate level of detail
on this subject; (2) the proposed

§ 63.24(a) requirement that the
application be as complete 2s possible at
the time of docketing based on
reasonably available information should
be moved to § €3.21(a) because this
section provides requirements for the
content of the license application; and
(3) the proposed finding that the
Commission would make to authorize
construction at § 63.31(a)(6) that “DOE's
proposed :Ferating procedures to
protect health and to minimize danger
to life or property ere adequate” should
be changed to “DOE'’s proposed plan to
develop operating procedures” because,
at the time of construction
authorization, details of the repository
design will not, in some cases, be
sufficient to mp‘fort development of
operating procedures and DOE does not
believe that the procedures need to be
in place at this stage of the licensing
process. Another commenter suggested
that the regulations for each licensing
stage should be modified to state
explicitly that the corresponding
Commission finding must take into
account “the scope of the authorization
requested and the information
available.”

Response. fan 63 provides for a
multi-staged licensing process that
affords the Commission the flexibility to
make decisions in & logical time
sequence that accounts for DOE
collecting and analyzing additional
information over the construction and
operational phases of the repository.

e multi-staged epproach comprises
four major decisions by the
Commission: (1) Construction
authorization; (2) license to receive and
emplace waste; (3) license amendment
for permanent closure; and (4)
terminetion of license. The time
required to complete the stages of this
process (e.g., 50 years for operations and
50 J'ears for monitoring) is extensive
and will allow for generation of
additional information. Clearly, the
knowledge available at the time of
construction authorization will be less
than at the subsequent stages. However,
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at each stage, DOE must provide
sufficient information to support that
stage. DOE has stated its intent to
submit, and NRC expects to receive, &
reasonably complete application at the
time of construction authorization to
allow the Commission to make &
construction authorization decision.
This is reflected in the requirement at
§ 63.24(a) that the application be as
complete as possible in light of
information that is reasonably available
at the time of docketing. The
Commission believes the regulations, as
roposed, provide the necessary
aexibility Er making licensing
decisions consistent with the amount
and level of detail of information
appropriate to each licensing stage.
However, we agree with DOE that the
proposed requirement at § 63.24{a)
speaks to the content of the initial
application, s well as to all subsequent
updates, and, therefore, it has been
included at the end of § 63.21(z).

Regarding DOE's recommendation
that 3:3 requirement for a “detailed
plan” to provide physical protection be
changed to require 8 “description of the
plan,” the Commission agrees that the
suggested revision provides greater
consistency with other provisions of
§63.21(b) and with § 72.24{0) and has
revised § 63.21(b){3) to require *'(a)
description of the detailed security
measures for physical protection of
high-level radioactive waste in
accordance with § 73.51 of this
chapter.” Notwithstanding this change,
DOE must provide sufficient
information at each stage of the
licensing process to support that stage,
and DOE must provide sufficient detail
gecessary to allow NRC to review DOE's

esign.

Regarding DOE's recommendation
tha:tie requirement that “DOE’s
proposed operating procedures” are
adequate be changed to require the
adequacy of “DOE’s proposed plan to
develop operating procedures,” the
Commission believes a proposed plan to
develop operating procedures is not
sufficient to meet the requirement at
§ 63.31{a)(6). However, to sutﬁport the
construction authorization, the DOE
must provide a sufficient level of
information to allow NRC to review
DOE's design, which would include any
operating pracedures that affect design.

Issue 5:¥s there any control over the
site after license termination?

Comment. Commenters expressed
genera! concern regarding oversight of
the site after license termination. One
commenter supported the approach in
proposed part 63 that leaves a single
agency (DOE) responsible for control
over the site after license termination.

Response. License termination
represents the end of NRC involvement
with the repository. However, the
Commission would not terminate the
license unless and until ell
requirements have been met by DOE.
License termination removes NRC
oversight of the Yucca Mountain site,
leaving DOE as the single Federal
authority responsible for the site. Under
the proposed part 63, the license
emendment for permanent closure must
include 8 DOE program for continued
oversight to prevent any activity at the
site that poses an unreasonable risk of
breaching the geologic repository’s
englineered barriers or increasin,
radiation exposure of individu
members of the public beyond allowable
limits. The final part 63 continues to
retain these same requirements. This is
consistent with statutory direction in
section 801(b)(2) of EnPA that the
Commission’s requirements assume
that, following repositary closure, the
inclusion of engineered barriers and
DOE’s postclosure oversight will be
sufficient to prevent any activity at the
site that poses an unreasonable risk of
breaching the repository's engineered or
geologic barriers, and prevent any
increase in the exposure of individual
members of the public to radiation
beyand allowable limits. The NRC will
review the adequacy of DOE's program
for continued oversight at the time DOE
submits an application to amend the
license for permanent closure.

Issue 6: the standards for issuance
of & license sufficiently clear?

Comment. EPA asked why the term
“unreasonable risk’ was used at
§63.41(c) and suggested that reference
to the dose limit may be more
appropriate. EPA also asked what the
basis was for judging what is necessary
for “common defense and security” at
§63.42.

Hesponse. The standards for issuance
of a license specified at § 63.41 and
conditions of the license at § 63.42
provide a general description of
standards and conditions that the
Commission will apply to & license
application for an HLW repository at
Yucca Mountain. They would include,
among other things, compliance with
dose limits established by EPA in its
final standards for Yucca Mountain.
Although the terms identified by EPA
(i.e., “unreasonable risk” and “common
defense and security”) are general

" terms, clarification for what is required

is provided earlier in the regulation. In
particular, requirements for the content
of the license application (specified at
§63.21) describe and clarify the types of
analyses and information that would be
necessary for DOE’s demonstration of
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compliance with these standards and
conditions including, among other
things, reference to dose limits and
physical protection of the repository
(i.e., common defense and security).
Revision of § 63.21 in the proposed rule
to provide additicnal clerification of
these terms is considered unnecessary.

1.4 Reasonable Assurance

Issue 1: Should & concept other than
“reasonable assurance" be incorporated
into the implementing regulations for
Yucca Mountain?

Comment. EFA commented that
generic disposal standards at 40 CFR
Part 191 require compliance to be
demonstrated with ‘‘reasonable
expectation,”” and that proposed NRC
implementing regulations for Yucca
Mountain at Part 63 require
demonstration with ‘reasonable
assurance.” EPA believes thata
connotation has developed around
“reasonable assurance” that could lead
to an extreme approach of selecting
worst case velues for important
parameters. EPA believes that
'reasonable assurance” is appropriate
for operating facilities or in the context
of the nuclear power plant licensing
program where facilities operate under
active institutional controls during their
lifetime. It is not appropriate, in EPA's
view, for the licensing of a repository
where projections of performance have
inherently large ranges of uncertainty.
EPA prefers “reasonable expectation”
because it believes *“reasonable
assurance” has come to be associated
with g level ?f c&nﬁdem;e that is not
appropriste for the very long term
analytical projections thet will be
necessary for evaluating Yucca
Mountain.

Another commenter expressed the
view that the majority of people in the
HLW field view *reasonable assurance”
as being more stringent than
*“reasonsble expectation.” This
commenter expressed the concern that it
is likely that by requiring *“reasonable
assurance” the NRC will be seen as
implementing EPA's standards in a
manner more stringent than intended
the EPA. The commenter elso indicate
that if it is NRC's position that the two

terms are synonymous in the context of
HLW disposal, then this should be made
more explicit.

HResponse. Confidence that DOE has,
or has not, demonstrated compliance
with EPA’s standards is the essence of
NRC's licensing process. It is the
Commission's responsibility to
determine whether DOE has or has not
demonstrated compliance. The
Commission does not believe that NRC's
use of “reasonable assurance” as a basis
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for judging compliance compels focus
on extreme values [i.e., tails of
distributions) for representing the
performance of @ Yucca Mountain
repository. Further, if DOE is authorized
to file a license epplication, and if the
Commission is called on to make &
decision, irrespective of the term used,
the Commission will consider the full
record before it. That record will

- include many factors in eddition to
whether the site and design comply
with the performance objectives (both
preclosure and postclosure performance
standards) contained in Subparts E, K
and L. The Commission could consider
the QA program, personnel training
program, emergency plan and operating
procedures, among others, in order to
determine whether it has confidence
that there is no unreasonable risk to the

health and safety of the public.
To avoid any misunderstanding and

to achieve consistency with final EPA
standards, the Commission has decided
to adopt EPA’s preferred criterion of
“reasonable expectation” for purposes
of judging compliance with the
postclosure performance objectives. The
Commission is satisfied that a standard
of “'reasonable expectation” allows it
the necessary flexibility to account for
the inherently greater uncertainties in
making long-term projections of &
repository's performance. The
Commission sgrees with EPA end others
that it is important to not exclude
important parameters from assessments
ans analyses simply because they are
difficult to precisely quantify to a hi
degree of confidence. By adoptingw t
EPA has characterized as a more flexible
standard of “'reasonable expectation” for
determining compliance with
postclosure performance objectives, the
Commission hopes to make clear its
expectations. The Commission expects
that the required anslyses of postclosure
performance will focus on the full range
of defensible and reasonable parameter
distributions, and that tbey should not
be constrained only to extreme physical
situations and parameter values. For
other determinations regarding
compliance of the repository with
preclosure objectives, the Commission
will retain a standard of ““reasonable
assurance,” consistent with its practice
for other licensed operating facilities
subject to sctive licensee oversight and
control.

Issue 2: Does the term “‘reasonable
assurance” denote a specific statistical
parameter related to either the
probability distribution of calculated
individual doses or important variables
used in that calculation?

Comment. EPA commented that &
connotation has developed around

“reasonable assurance” that could lead
to an extreme approach to selecting
worst case values for important
parameters used to calculate individual
dose (for example, precipitation rates,
seepage rates, and flow in the
unsaturated zone). According to the
EPA, that approach, coupled with an
equally extreme approach in selecting
engineered barrier performance factors,
would lead to assessments that
represent situations with little or no
prabebility of occurring but which
become the basis for licensing decisions.
The EPA concludes that the application
of the "reasonable assurance” standard:
{1) Is inconsistent with the NAS
recommendation to use “'cautious, but
reasonable” assumptions when
projecting the performance of the
geologic repository; end (2) would result
in applying margins of safety beyond
the standerd for individual protection
set by EPA, which, in effect, alters that
standard.

Another commenter noted that the
proposed part 63 makes it clear that
compliance is to be based on -
calculations of “expected annual dose”
and thet this requirement is completely
consistent with the recommendation in
the NAS report on *“Technical Basis for
Yucca Mountain Standards,” which
recommends that the mean values of
calculations be the basis for comparison
with the NAS recommended standards.
However, the commenter was concerned
that “reasonable essurance” may be
interpreted to be more stringent than the
mean values of calculations of
individual dose and recommended that
it be made clear that, in the context of
Yucca Mountain, “reasonable
essurance" refers to the mean or
expected value of the relevant
probability distribution.

HResponse. As stated previously, in
order to avoid further misunderstanding
of its intent, the Commission will adopt
EPA's preferred standard of “reasonable
expectation” for purposes of judging
compliance with the numerical
postclosure performance objectives.
However, the Commission wants to
make clear that its proposed use of
“reasonable assurance” as a8 basis for
judging compliance was not intended to
imply a requirement for more stringent
analyses (e.g., use of extreme values for
important parameters) or for comparison
with a potentially more stringent
statistical criteria (e.g., use of the 95th
percentile of the distribution of the
estimate of dose).
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2 B?uirements for the Preclosure
Perio
2.1 Preclosure Safety Analysis

Issue 1:1s the use of an Integrated
Safety Assessment {ISA) eppropriate for
evaluation of the preclosure safety of a
repository at Yucca Mountain?

Comment. One commenter guestioned
the use of an ISA, as derived from
chemical process safety analyses, to
evaluate preclosure safety because there
is not yet much experience in regulating
with the ISA and suggested that
requirements for monitored retrievable
storage (as contained in part 72) should
be applicable to the GROA end should
be used in place of the proposed
requirements of part 63.

esponse. The Commission considers
necessaxx the analysis referred to in the
proposed rule as an “intefrated safety
analysis”. However, for clarity, in the
final rule, the Commission has changed
the name of the analysis to *‘preclosure
safety analysis" (PSA).

The proposed rule identifies the need
for, and general scope of, the analysis to
be done to demonstrate compliance
with the performance requirements for
the operational phase of the repaository
(§§ 63.111(a) and {b) and €3.112(e)). The
Commission did not intend to imply,
however, that a particular approach,
such as that used for chemical process
safety analyses, was required. The
Commission’s intention was to identify
ISA as & broad categary of analyses to
be used by DOE in its evaluation of
repository operations and design in the
context of meeting the preclosure
performance objectives. ISA was
proposed as & general term for these
preclosure analyses, much as the
general term “performance sssessment”
is used to denote the analyses used to
evaluate postclosure performance. To
avoid confusion with any cular
type of analysis associsted with other
industrial facilities, the term “ISA” will
be replaced by the more general term
“preclosure safety analysis (PSA)."” The
Commission intends that DOE bave
broad flexibility in structuring its PSA
for purposes of demonstrating
complience with the requirements at
§63.112.

The Commission recognizes that there
are similarities between a facility
regulated by Part 72 and the GROA

facilities proposed for Yucca Mountain.

However, there are important
differences (e.g., Part 72 does not
consider 2 mined facility) that gake it
impractical to merely adopt the
requirements of the current part 72. The
Commission has used and adopted
relevant portions of existing regulations
(e.g.. part 50), including part 72, to the
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extent practical, during the
development of proposed part 63.

Issue 2:1s the probability of e design
basis event (DBE) based on the event
sequence or just an initiating event? Are
the criteria for Category 2 DBEs too
stringent?

Comment. DOE suggested that the
rule should be clarified as to whether
event sequences or single initiating
events are to be used in determining the
probabilities of DBEs. DOE also noted
that the proposed rule would define
Category 2 DBEs as those that bave one
chance in 10,000 of occurring before
permanent closure of the repository or
an annual probability of about 106,
DOE stated that:

Desi to this probability is a
teasoriggli:goal in gI:neral. bu{ that there are
specific concerns with applying the
definition to natural events, which have
existing precedent for the magnitude and
frequency of events to be included
*ensp;* *ensp; A 1010~ ¢ earthquake is far
beyond normal design considerations.

DOE suggested the following
definitions of DBEs:

Definition for Category 1 DBEs should
be revised to read: “‘natural events and
human-induced event sequences.”

Definition for Category 2 DBEs should
be revised to read: *'other human-
induced event sequences that have at
Jeast one chance in 10,000 of occurring
before permanent closure of the geologic
repository, and (b) appropriate
consideration of natural events
{phenomena) that have been historically
reported for the site and the geologic
setting (referred to as Category 2
events).”

Response. The Commission agrees
that the basis for determining the
probability for design basis events and
what initiating events should be
considered in the safety analysis should
be clarified. The Commission considers
that the changes to the rule suggested by
DOE are not sufficiently clear and has
not edopted these changes in the final
rule. However, the Commission has
revised the rule for clarity as follows: (1)
A new term “initiating event” is
defined; (2) the present term “design
basis event” is replaced with a new term
“gvent sequence;” and (3) § 63.102(f) is
revised to clarify the scope of the PSA
and the requirements for the inclusion
or exclusion of specific, naturally-
occurring, and human-induced hazards
in the safety analysis.

The proposed rule described the ISA
(referred to as PSA in fina) part 63) as
8 systematic examination of the hazards
and their potential consequences {see
§63.102(f)). In the Supplementary
Information for the proposed rule,

Category 2 design basis events were
discussed as follows:

The analysis of a specific Category 2 design
basis event would include an initiating event
{e.g., an earthquake) and the associate
combinations of repository system or
component failures that can potentially lead
to exposure of individuals to radiation. An
example design basis event is a postulated
earthquake (the injtiating event) which
results in (1) the failure of a crane lifting a
spent fuel waste package inside a waste
handling building, (2) damage to the building
ventilation (filtration) system, (3) the drop
and breach of the waste package, (4} damage
to the spent fuel, (5) partitioning of a fraction
of the radionuclide inventory to the building
atmosphere, (6) release of some radiocactive
material through the damaged ventilstion
[filtration) system, and (7) exposure of an
individual (either & worker or & member of
the public) to the released radioactive
material.

The Commission intended that the
probability of the entire event sequence,
including initiating event(s) and the
associated combinations of repository
system or component failures, be
considered in dose calculations. The
proposed rule has been revised by
replacing the previous term “design
basis event” with new terms “initiating
event” and “event sequence’ and
associated definitions. These changes
clarify that the appropriate probability
is based on the entire event sequence,
which includes the initiating event(s)
and associated combinations of
repository system or component failures
relating to the potential release of
radioactive material.

The two critical aspects of the PSA in
the context of this issue are (1) the
identification of the event sequences
that have probabilities greater than or
equal to one chance in 10,000 of
occurring before permanent closure and
(2) the associated dose consequences.
Following the intent of risk-informed
performance-based regulation,
designation of specific design basis
criteria in the regulation is not
eppropriate. The goal of the DOE design
activity should be to demonstrate that
the dose limits expressed in § 63.111
will be met, taking into consideration
site-specific information regarding the
geologic setting and human activities in
the surrounding environs. For example,
if a bazard (or the Jow probability events
of the hazard spectrum) is deemed
unreasonable for the Yucca Mountain
site, DOE can exclude it from_
consideration in the PSA provided
proper technical justification is
presented in accordance with
§ 63.112(d). Thus, while the regulation
specifies a Jower limit on the probability
of event sequences, the risk-informed
NRC regulation anticjpates that DOE
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will develop a clear technical basis for
the event sequences included/excluded
from the PSA. The Commission did not
intend to specify cut-off probabilities for
initiating events but recognizes that
certain initiating events may not be
appropriate for inclusion in the PSA.
Therefore, the rule, at § 63.102(f}, has
been revised to include the following
description of considerations that can be
used by the DOE to limit the inclusion
of initiating events in the PSA:

Initiating events are to be considered for
inclusion in the preclosure safety analysis for
det ing event sequences oznly if they are
reasoneble (i.e., based on the characteristics
of the geologic setting end the human
environment, and are consistent with
precedents udog:ed for nuclear facilities with
comparable or higher risks to workers and
the public).

Issue 3: How should doses be
estimated in eveluating repository
operations during the time before
permanent closure? Can different
approaches be used for evaluating
Category 1 and Category 2 DBEs (event
ssquences)?

mment. Further clerification is
needed on the scope of the dose
calculaetions associated with DBEs
(event sequences).
For Category 1 DBEs [event
uences), DOE recommended a

istic or best-estimate analysis for
direct exposures from & single event. For
airborne pathways, DOE proposed
including submersion, inialation, and
ingestion. DOE also recommended that
the doses from all Category 1 DEEs
(event sequences) be gated.

For Category 2 DBEs iavent
sequences), DOE recommended dose
calculations be based on suitably
conservative values for direct exposure
and airborne pathways including
submersion, and inhalation, but not
ingestion. DOE recommended that
ingestion not be considered because the
focus is on an acute dose, not & dose
that occurs slowly over time as is the
case for ingestion. Also, the emergency
planning would mitigate, if necessary,
contamination relevant to ingestion.
DOE also recommended that Category 2
DBEs [event sequences] be analyzed on
en event sequence by event sequence
basis.

Response. The Commission has
revised the proposed rule, at
§63.111(b)(1) and (2), to clarify that (1)
the doses from consequence analyses for
Category 1 event sequences are to be
aggregated to g single estimate and (2)
the dose from the consequence analysis
for each Category 2 event sequence is to
be estimated for that specific event
sequence only. Thus, each Category 2
event sequence dose is to be evaluated

sel
re
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separately. The doses from Category 2
event sequences that might occur at
different times during the preclosure
period are not to be aggregated.

DOE raised a number of concerns
with the scope of the dose calculations
associated with event sequences.
Generally, DOE celled for details that
are typically found in regulatory
guidance rather than regulation.
Although such guidance is expected to
be included in the Yucca Mountain
Review Plan (YMRP) rather than in the
regulation, the NRC staff response to
DOE's concerns regarding dose
calculations associated with event
sequences is summarized below.

Within the context of the ISA (PSA),
DOE is expected to identify the relevant
initiating events and event sequences
and estimate potential radiologic
exposures. Part 63 provides flexibility to
DOE in selecting an appropriate
approach for estimating doses,
including selection of pertinent
exposure pathways and the degree of
conservatism or realism to include in
the analysis. DOE will need to defend
and support whatever approach it
selects for identifying initiating events
and analyzing event sequences. In the
selection of a particular approach, DOE
will need to consider the uncertainties
and limitations associated with &
particular method of analysis and data.

DOE suggested that & “realistic or
best-estimate’’ analysis is appropriate
for Category 1 event sequences, and a
“suitably conservative’ analysis is
appropriate for Category 2 event
sequences. Once again, the approach in
the rule is to provide DOE flexibility to
select the type of analysis it believes
most eppropriate for the license
applicetion. Whatever approach DOE
uses will need to be supported, taking
into account uncertainties. Therefore,
analyses relying on point values (e.g.,
best estimate values) will need to
discuss how uncertainties are taken into
account.

DOE suggested that dose estimates for
Category 1 DBEs (event sequences)
should be aggregated into & single
annual dose estimate. This approach is
consistent with historical practices and
is acceptable to NRC. DOE also
suggested that the potentiel dose arising
from the occurrence of each Category 2
DBE (event sequence) should be
estimated separately (i.e., not be
aggregated). The Commission agrees that
each Category 2 event sequence is to be
evaluated individuslly, as this approach
is consistent with historical practices.
Also, analyzing each event sequence
separately provides a high degree of
transparency in the analysis, thus
allowing NRC to evaluate the postulated

gvents, the associated event sequences,
and the engineered components that
affect the likelihood and magnitude of
potential releases of radioactive
material. The Commission has revised
the rule at §63.111(b)(1) and (2) to
clarify that dose estimates for Catego

1 event sequences are to be aggregated,
but those of Category 2 event sequences
are to be analyzed and documented
individually.

DOE also suggested that, for Category
2 DBEs (event sequences), dose
calculations for ingestion are not
necessary. The Commission sees no
cornpelling logic for the specific
pathways for Eose calculations being
different for Category 1 and Category 2
event sequences. Dose should be
calculated considering all pathways
relevant to an event sequence.
Consistent with the Commission
requirements elsewhere, the DOE must
consider all pathways in demonstrating
compliance with § 63.111. The risk-
informed regulation anticipates that
DOE will present in its license
application the magnitude of, and the
technical basis for, the dose
contribution of various pathways,
including the technical bases for
eliminating any pathway.

Issue 4: What precedents, if any, do
NRC regulatory guides developed for
other applications, such as nuclear
power plants, have for use in
developing DBEs (event sequences) for a
potential repository at Yucca Mountain?

Comment. DOE asked for clearification
sbout the role of precedents in other
regulatory guides (e.g., consideration of
earthquakes, aircraft crashes, tornadoes,
and flooding) in determining what
should be considered in the
development of DBEs {event sequences)
{especislly for Category 2). DOE elso
commented that development of
credible natural events, for Category 2
DBEs (event sequences), would require
only following applicable regulatory
precedents end considering severe
nstural phenomena that have been
historically reported for the site and
geologic setting.

Response. 'l'ﬁe applicability of
regulatory guidance developed for
facilities other than a high-level waste
repository will need to be considered on
a case-by-case basis for applicability to
high-level waste disposal at Yucca
Mountain. For the guidance to be
appropriate, it should be generally
applicable to nuclear facilities with
comparable or higher risks to workers
and the public than the potential
repository at the Yucca Mcuntain site
(see discussion under Issue 2).

Issue 5: What is the status of NRC'’s
provisional acceptance of DOE's Topical
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Report on Seismic Design for Yucca
Mountain with respsct to event

sequences in Bgl 637

omment. DOE inquired about the
status of NRC's provisiona! acceptance
of DOE's Topical Report on Seismic
Design for Yucca Mountain with respect
to event sequences in Part 63.

Hesponse. DOE's Topical Reports 1
and 2 on Seismic Design for Yucca
Mountain were provisionally accepted
prior to NRC's issuance of proposed
requirements at part 63. The
applicability of DOE’s seismic design
methodology will be reviewed after final
part 63 requirements are in place and
DOE has completed Topical Report 3.

Issue 6: Should there be an explicit
requirement for an analysis of the effects
of any &lans for use of the air space
above the GROA?

Comment. One commenter
recommended &n analysis of the effects
of any plans for use of the air space
ebove the GROA.

Response. Any plans for use of the air
space above the GROA that would affect
compliance with the performance
objectives should be included in the
PSA. The Commission finds no reason
for a separate requirement for such an
analysis.

Issue 7: Will NRC have its own
experts to evaluate what can happen
during repository operations or will
NRC rely on the DOE enalysis?

Comment. One commenter inquired
whether NRC had independent experts
to develop probabilities for DBES, ar
would NRC simply rely on DOE
analyses,

Hesponse. The Commission will

erform en audit review of the DOE

icense a&%l'icaﬁon including a review
of the technical basis for initiating
events and event sequences. In
performing the audit review, the NRC
will use a variety of its technical staff
with eppropriata tachnical u&eﬂanoe
end.skills, and experience wi
comparable activities for other facilities
{bandling of nuclear fue! at nuclear
reactors and fuel fabrication facilities)
regulated by NRC. Additionally, the
NRC's HLW contractor (The Center for
Nuclear Waste Regulatory Analyses,
CNWRA) has e wide range of technical
expertise to assist NRC staff in any
review conducted.

Issue 8:Is the terminology in the rule
consistent and adequate to convey what
is required?

Comment. DOE identified instances
where particular words or phrases in
Part 63 lacked clarity and suggested the
following changes:

Section €3.112(b) should be revised to
read: “An identification and systematic
analysis of naturally-occurring and
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human-induced hazards at the geologic
repository operations area, including a
comprehensive identification of
potential design basis events® (The
definition of DBEs makes no link to
consequence, whereas § 63.112(b)
inappropriately implies such a link).

e word “accidents” in § 63.112(e)
should be replaced with “design basis
events” (the word “accidents” is not
defined (also in § 63.161)—use of DBE is
consistent with language elsewhere in
part 63).

Response. The Commission agrees
that the use of the word “accident” in
§ 63.112(e) is vague and will replace
*accident” by “event sequence."
Additionally, the Commission has
revised the language at §63.112(b) to
remove the inappropriate reference to
conseguences.

Issue 9: Should the proposed rule
prescribe requirements for the ISA
(PSA)?

Comment. DOE noted that prescribing
requirements for the ISA (PSA) at
§ 63.112 was inconsistent with the
overall performance-based approach in
the rule.

Response. The rule identifies topics
that need to be included in the PSA but
does not prescribe either the
methodology to use or the depth to
which these topics need to be
addressed. part 63 eppropriately
identifies the topics that need to be
included in the PSA to ensure DOE’s
analysis is complete and yet gives DOE
flexibility to determine the level of
detail needed to address each topic
properly. This performance-based
approach provides DOE latitude to
adjust the technical rigor of its
evaluation of any particular topic in &
manner that is consistent with the
topic’s importance to safety.

2.2. Retrievability

Issue 1: Will NRC require DOE to
demonstrate that the waste package is

retrievable?
Comment. Some commenters were

concerned that NRC's proposed
regulations required DOE to submit
plans for retrievability, but did not
require en sctual demonstration that the
plans were feasible. Some commenters
suggested that the NRC should require
DOE to demonstrate the feasibility of its
retrieval plans.

Response. If necessary to protect
public health and safety, waste package
retrieval in a deep geologic repository
would be a first-of-a-kind endeavor with
unique engineering and geotechnical
challenges. The Commission recognizes
that the retrieval operation would be an
unusual event, and may be an involved
and expensive operation (U.S. Nuclear

Regulatory Commission, *'Stafif Analysis
of Public Comments on Proposed Rule
10 CFR part 60, ‘Disposal of High-Level
Radioactive Wastes in Geologic
Repositories',” Office of Nuclcar
Regulatory Research, NUREG—-0804,
December 1983; p. 11). As such, DOE
can expect that its plans and procedures
in this area will receive extensive,
detailed review by the NRC staff as part
of any construction authorization
review. The feasibility and
reasonableness of DOE's retrieval plans
will be reviewed by the NRC staff at the
time of the license application
submittal.

However, the Commission does not
envision that DOE will need to build
full-scale prototypes of its retrieval
systems to demonstrate that its retrieval
plans are practicable at the time of
construction authorization. Rather, DOE
needs to design (and build) the
repository in such & way that the
retrieval option is not rendered
im}:ractical or impossible.

ssue 2: Why did NRC set an upper
limit for retrieval at 50 years after waste
emplacement operations are initiated?

omment. Some commenters
expressed a belief that the period of
waste package retrieval could be
accomplished begond 50 years, and
there should be fiexibility for extending
the period of retrievability to longer
time ‘geriods. One commenter suggested
that the repository should be monitored
to determine if there will be problems
(e.g.. too high a temperature, too much
water inflow) that would require the
waste to be retrieved. The same
commenter suggested that stewardship
of the waste be maintained {indefinitely)
so that waste could be made available
for future energy needs.

EResponse. 'FEZ 50-year limit on waste
retrieval operations was adopted from
the generic requirements found et part
60. At the time part 60 was first
promulgated, the Commission solicited
comment on what was then & proposed
110-year retrieval period (46 FR 35282;
July 8, 1861). However, after an analysis
of public comments, it was determined
that the Commission’s earlier proposal
was excessive, and the shorter 50-year
period was decided upon (U.S. Nuclear
Regulatory Commission, *Staff Analysis
of Public Comments on Proposed Rule
10 CFR part €0, ‘Disposal of High-Level
Radioactive Wastes in Geologic
Repositories’,” Office of Nuclear
Regulatory Research, NUREG-0804,
December 1983). In specifying this time
period, the Commission noted that the
50-year period was "‘provisional” and
subject to possible modification (i.e.,
longer periods) in light of both the
planned waste emplacement schedule
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and completion of the performance
confirmation program and a review of
those results. After 50 years of waste
emplacement operations and
performance confirmation, the
Commission previously reasoned, it is
likely that significant technical
uncertainties will be resolved, thereby
providing greater assurance that the
performance objectives will be met. It
should be noted that DOE is free to
design the repository for retrieval
periods greater than 50 years. In fact, the
Commission understands that DOE is
contemplating working designs that may
provide for & retrieval periogx::f up to
300 years (see “Supplement to the Draft
Environmental Impact Statement for a
Geologic Repository for the Disposal of
Spent Nuclear Fuel and High-Level
Radioactive Waste et Yucca Mountain,
Nye County, Nevadas," Office of Civilian
Radioactive Waste Management, DOE/
EIS-0250DS, May 2001). Thus, as
recommended in this comment,
allowance for longer waste retrieval
periods greater than 50 years is
permitted under the regulation.

As for longer retrieval periods-that
would permit the recovery-of the HLW
as a potential resource, the Commission
has previously noted that its retrieval
Pprovision is not intended to facilitate
recovery. Waste retrieval is intended to
be an unusual event only to be
undertaken to protect public health and
safety.

Issue 3: If retrieval is necessary, what
haggens to the retrieved waste?
mment. One commenter inquired
as to the disposition of the waste if it is
determined that retrieval is necessary.

Hesganse. Proposed Part 63 does not
specifically address any required
actions for the hendling of retrieved
waste from an operating geologic
repository, but § 63.21(c)(19) {moved to
§63.21(c)(7) in the final rule) does
require that DOE's Safety Anal{sis
Report include a description of its plans
for the elternate storage of the -
radioactive wastes, should retrieval be
necessary. Retrieved waste would need
to be controlled in compliance with
applicable regulations at the time of
retrieval.

2.3 Performance Confirmation

Issue 1: What is the objective of the
performance confirmation p ?

Comment. DOE commented that the
genera! requirements for performance
confirmation at § 63.131(a) and
requirements for confirmation of
geotechnical and design parameters at
§63.132{z) do not reflect the
Commission's risk-informed,
performance-based approach to
regulation because the requirements do
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not explicitly focus the performance
confirmation program on data linked to
the performance assessment. DOE stated
that the performance confirmation

rogram, when tied to a performance-
Eased approach, should focus on the
verification of the performance
assessment. DOE stated that this
approach would allow DOE and NRC to
focus attention and resources on thase
parameters and processes that are
significant contributors to repository
performance and to uncertainties in that
performance.

Response. The objective of the
performance confirmation program is to
confirm the assumptions, data, and
analyses that led to the findings that
permitted construction of the repository
and subsequent emplacement of the
wastes. Consistent with NRC's
performance-based approach, the NRC
will make findings with respect to each
of the performance objectives in Part 63,
Subpart E, and not just the postclosure
ped‘gnnance objective specified at
§63.113(b). The general requirements
for the performance confirmation
program at § 63.131(a)(1) and (a)(2) state
that the program must provide data that
indicate whether: (1) Subsurface
conditions encountered and changes in
those conditions during construction
and waste emplacement are within
limits assumed in the licensing review
and {2) netural end engineered systems
and components required for re‘fository
operation, and that are designed or
assumed to operate as barriers efter
permanent closure, are functioning as
intended and anticipated. These
requirements are intended to encompass
su%snrface conditions and design
assumptions related to both operational
{preclosure) and postclosure repasitory
performance. Should the Commission
authorize construction of & geologic
repository at Yucce Mountain, the NRC
staff will conduct en ongoing,
performance-based inspection program
to evaluate DOE's compliance with the
performance objectives end any
conditions established in that
construction authorization per § 63.75.

The general requirements at
§63.131(a) explicitly link the
performance confirmation program to
DOE’s performance assessment, albeit in
terms of the barriers designed or
assumed to function after permanent
closure. Although the primary focus of
the performance confirmation pro
is on postclosure performance of the
repository, and the NRC recognizes
DOE's desire to focus on verifying the
performance assessment (e.g.,
postclosure performance), it is
important that the general requirements
also include consideration of

operational as})ects of repositor{
performance, for example, the ability to
retrieve waste 8s required st §63.111(e).
An organized program of collecting
subsurface information during
repository construction and operation
that confirms the design assumptions
regarding the ability to retrieve waste is
therefore an important performance
confirmation activity. The NRC believes
that the general requirements at
§63.131(a) allow DOE the flexibility to
develop and implement an effective
?erformance confirmation program
ocused on confirming assumed
subsurface conditions and assumed
functionality of geologic and engineered
systems and components important to
postclosure performance (i.e.,
performance of barriers important to
isolation) and/or preclosure repository
operations (e.g., retrievability). In the
proposed rule, the definition of
periormance confirmation in §63.2 and
the discussion of performance
confirmation in § 63.102(m) do not
clearly reflect the intent of § 63.131(a)
and have been revised accordingly in
the final rule. To adopt the changes to
§§ 63.131(a) and 63.132(g) requested by
DOE would remove consideration of
operationa) aspects of repository
performance from the performance
confirmation program. For these
reasons, the Commission does not agree
that these changes &are appropriate and
bas not adopted them.

Issue 2: Are the requirements for the
performance confirmation program toc
prescriptive?

‘Comment. Some commenters were
concerned with the level of detail
provided in the requirements for the
performance confirmation program. NEI
commented that the regulation should
provide for onsoing programs of °
monitoring and testing to improve
information but also stated that the
specified requirements should be made
less prescriptive. NEI stated that
§§63.132-134 (respectively,
Confirmation of geotechnical and design
parameters, Design testing, and
Monitoring and testing waste packages)
were inconsistent with the overal}
performance-based nature of the
regulation. NEI recommended that these
requirements be deleted because they
are unnecessary and counterproductive
to §63.131 in that they provide more
detail and remove flexibility already in
the rule. NE! also recommended minor
word changes to the definition of
performance confirmation in § 63.2 and
the discussion of performance
confirmation in § £3.102{m) to lessen
the potential for overly prescriptive
interpretations of what is expected of
the performance confirmation program.
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DOE commented that the minimum list
of geotechnical parameters in
§63.132(c) is overly prescriptive and is
not needed or appropriate. DOE
recommended revising the requirement
to state that DOE will determine the
parameters, measurements, and
observations appropriate for inclusion
in the program. DOE also recommended
revising § 63.133, which restricted
design testing to in situ testing, to allow
performance of some of the design
testing at other locations, such as
laboratories, other test facilities, or
boreholes outside of the repository
block. In eddition, DOE also suggested
revising the wording of § 63.133(c) to
meke it clear that testing of backfill is
required only if backfilling the
emplacement drifts is planned. Another
commenter noted that while § 63.134
requires & program to moanitor and test
waste packages, the commenter found
no statement of objectives or criteria for
the monitoring and test program. The
commenter was concerned that the
regulation could be used to drive & very
large and costly full scale test program
and recommended that the objectives
and criteria be stated.

Res&onse. The Commission agrees
with the commenters that §§ 63.132-134
were too prescriptive and has modified
these sections accordingly. However,
the Commission does not agree with the
comment that §§ 63.132-134 are
inconsistent with the overall
performance-based nature of the rule
end therefore should be deleted. The
Commission believes the requirements
for performance confirmation set forth
in §§ 63.132-134 are consistent with the
overall performance-based spproach to
part 63. Consistent with this approach,
the rule does not prescribs specific
subsystem requirements. The sbsence.of
subsystem requirements is a concern to
& number of commenters. Some
commenters believe that the rule places
too much reliance on the total system
performance assessment (refer to
discussion of issues under Postclosure
Safety Assessment and Multiple Barriers
and Defense in Depth). The Commission
believes these concerns are partly
addressed through an effective

erformance confirmation program

ocused on confirming assumed
subsurface conditions and assumed
functionality of geologic and engineered
systems and components important to
postclosure performance and the related
performance assessment, Specific -
concerns that these requirements are
either too prescri&tive or too limiting
are discussed in the following
paragrephs.

Section 63.132 (Confirmation of
geotechnical and design parameters)
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provides additional requirements
related to the underground facility
including comparing the original design
bases and assumptions to information
obtained during construction and
operation, determining their
significance to performance, and
reporting this information, including
recommended design changes, to the
Commission. Section 63.132(c} does
prescribe specific measurements and
observations to be made by DOE.
Because the design of the repository is
evolving, it is not clear that, in the
future, this list will be an acceptable
minimum list of measurements and
abservations to be made. For the same
reason, it is not clear that, in the future,
all items in the list will be technically
justifiable within the context of
operational and postclosure
performance of the repository. The
Commission believes that it is DOE’s
responsibility to specify the important
geotechnical and design parameters to
be evaluated through observation end
measurement during construction and
operation, subject to NRC approval
through review and evaluation of the
license application. DOE will provide
this information in their performance
confirmation plan included in the
license application. If necessary, the
NRC staff will provide guidance to DOE
in this area through pre-licensing
interactions and/or the YMRP. Section
63.132(c) has been revised to reflect
these considerations.

Section 63.133 {Design testing)
provides requirements for in situ testing
of seals and backfill and the thermal
interaction effects of waste packages,
backfill, rock, and ground water. DOE'’s
recommendation that § 63.133 be
revised so0 &s to not limit testing to in
situ testing only is reasonable. Section
63.133[a)n§as been revised accordingly.
The NRC has also revised §63.133(e) to
generally reference “engineered systems
and components,” with examples, so as
to not limit tests to specific features that
may or may not be included in the final
design of the repository. Finally, the
Commission has revised § 63.133(c} to
require specific testing of the
effectiveness of backfill placement and
compaction only if backEill is included
in the repository design.

Section 63.134 (Monitoring and
testing waste packages) provides
specific requirements for monitoring
and testing waste packages consistent
with the objectives of the performance
confirmation program established at
§63.131(a). Waste packages are
important engineered components
designed to operate as barriers after
permanent closure. Because the
assumed long-term performance of

waste package materials is based on
short-term experimental data,
monitaring waste packege performance
and related laboratory experiments are
appropriate performance confirmation
activities. Although the NRC recognizes
the need for reasonable cost constraints,
it is important to note that it is DOE's
responsibility to develop the details of
a performance confirmation plan that
focuses on those natural and engineered
systems and components important to
repository performance and operation.
The requirements allow DOE the
flexibility to develop & focused and
effective performance confirmation
program. An alternative ?proach
would be to prescribe in detail the
specifics and limits of that program. The
Commission does not want to limit
DOE's options regarding testing
methodologies and has chosen not to
follow that approach. Note, however,
thet NRC will evaluate the adequacy of
the performance confirmation program
in the course of its review of the license
application.

ssue 3: Is the performance
confirmation data required to be used in
the updating of the performance
assessment?

Comment. EPA recommended that

erformance confirmation data should

explicitly identified &s information to
be included in the update of the
performance assessment required at the
time of the amendment for permanent
closure {§ 63.51(a)(1)].

Response. The Commission agrees
with the commenter and has modified
the rule accordingly.

2.4 Preclosure Operations Activities

Issue: Should the proposed rule
specify environmental monitoring
requirements for regulating releases
from the preclosure operational
activities?

Comment. The EPA commented that
requirements for environmental
monitoring during the operational phase
of the regository were not in the
proposed rule and there were no
methods stated in the rule for
enforcement of the preclosure
requirements.

esponse. The Commission considers
that proposed part 63 has sufficient
requirements for environmental
monitoring during the operational phase
of the re&ository and is not revising the
rule on this issue. The Commission has
included environmental monitoring
requirements for radioactive releases in
part 63. Sections 63.111 and 63.112
require DOE to account for, design
against, and monitor any potential event
sequences that could lead to radioactive
releases. As part of the PSA (§63.112),
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for example, DOE is to describe its
design and operating procedures for
monitoring and controlling radiosctive
releases. Consistent with its National
Environmental Policy Act (NEPA)
responsibilities, DOE has elready
described its plans and procedures for
the monitoring {and mitigation) of
environmental impacts due to the

- operation of the geologic repasitory,

including radioactive releases, in its
DEIS for Yucca Mountain.

Regarding the comment on the lack of
enforcement methods in the rule,
subpart ] of part 63 addresses
enforcement at a level of detail that the
Commission bas typically used in all its
regulations. Specific policy and
procedure issues for enforcement
activities are described in NRC's
*“General Statement of Policy and
Procedure for NRC Enforcement
Actions,” the NRC enforcement manual,
and supplemental guidance. The
Commission believes this is an
appropriate approach for its regulations
and will retain the current language as
in the proposed rule under :ubrart J.
The Commission plans to develop
specific changes to the enforcement
policy and procedures as part of
develo%ment of inspection and
oversight plans for implementation of
part 63.

2.5 Emergency Planning Criteria

Issue 1:1f local emergency first-
responder capabilities and emergency
medical services are not sufficient for
reacting to nuclear accidents at the
geologic repository, will the NRC
require DOE to e ce local
capabilities in the Yucca Mountain
region?

Comment. Commenters expressed
concern that current local emergency
and medical services are not adequate to
respond to potential nuclear accidents
at a geologic repository at Yucca
Mountain. Accordingly, it was
suggested that NRC include, as & license
condition to operate the repository, a
requirement that DOE enhance local
capabilities for responding to potential
nuclear accidents.

Response. Part 63 (Subpart I) requires
DOE to submit an emeriency lan for
coping with radiological eccidents.
NRC's review of DOE's emergency plan
will evaluate the adequacy of the plan

.including such things as the capability

to respond to eccidents and medical
assistance for treatment of radiological
injuries. Where DOE's emergency plan
is found to be inadeguate, the NRC, if
necessary, can impose license
conditions that require DOE to correct
any deficiencies. {See also response to
Issue 3 below.)
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Additionally, U.S. Federal Emergency
Management Agency (FEMA)
regulations, as well as DOE orders,
require that DOE have an emergency
response capability that is adequate to
meet anticipated accidents, including
potential radiclogical accidents. DOE is
responsible for ensuring that the
emergency treatment capability exists
and is documented in its emergency
plan, which is subject to NRC review in
accordance with §63.161.

Issue 2: Will DOE's emergency plans
be sufficiently comprehensive to
include such scenarios as emergency
evacuation procedures and responses to
terrorist activity?

Comment. Some commenters were
concerned whether DOE would have
adequate, effective, and sufficiently
comprehensive plans and procedures to
address most, if not ell, potential
accidents, incidents, and/or
contingencies.

Response. The rule requires DOE to
have plans to cope with radiological
accidents (emergency planning at
§63.161) and provide for physical
protection (§ 63.21(b)(3)). These plans
are required to address a number of
criteria to ensure that DOE is prepared
to respond, both on site and off site, to
accidents, and that DOE has the
capability to detect and respond to
unauthorized access and activities that
could threaten the phfical protection
of HLW. As noted in the previous
response, NRC and FEMA regulations,
as well as DOE orders, require that DOE
Have adequate plans and procedures in
place to address any potential accidents
and incidents. DOE's emergency plan
and physical protection plan are subject
to NRC review. The Commission
believes that the requirements for DOE’s
plans for emergencies and physical
protection expressed in the groposed
part 63 are eppropriate and has retained
them in the final rule. In light of the
terrorist attacks of September 11, 2001,
the Commission has directed the staff to
conduct & comprehensive reevaluation
of NRC physical security requirements.
If this effort indicates that NRC's
regulations or requirements warrant
revision, such changes would occur
through a public rulemaking or other
appropriate methods.

ection £3.161 requires DOE to
develop an emergency plan based on the
criteria of § 72.32 (i.e., criteria provided
for an Emergency Plan for an
Independent Spent Fuel Storage
Installation (ISFSI)). The required
Emergency Plan includes: Identification
of each type of accident, description of
the means of mitigating the
consequences of each type of accident;
prompt notification of offsite response

. ceili

organizations; and adequate methods,
systems, and equipment for assessing
and monitoring actual or potential
consequences of a radiological
emergency condition. If particular types
of accidents require evacuation
procedures to ensure the protection of
public health and safety, they will be
included in the Emergency Plan.

Section 63.21(b)(3) requires DOE to
submit & detailed plan to provide
pbysical protection of HLW in
accordance with § 73.51 [requirements
for ?hysical protection of stored spent
nuclear fuel and HLW). The
requirements for physical protection
include: (1) Capabilities to detect and
assess unauthorized access or activities
and protect against loss of control of the
facility; (2) limiting access to HLW by
means of two physical barriers; (3)
providing continual surveillance of the

rotected area in addition to protection

y an active intrusion alarm; and (4)
rroviding 8 primary alarm station

ocated within the protected area and
have bullet-resisting walls, doors,
, and floor. These requirements
provide high assurance that physical
protection of the repository includes
appropriate measures to prevent and
respond to unauthorized access and
activities, including the potential for
armed intruders (e.g., terrorist activity).

Issue 3: Will Federal funding be
available to upgrade emergency first-
responders and emergency medical
services so as to allow local
communities to be better prepared to
respond to potential transportation
accidents?

Comment. Counties in the Yucca
Mountain region expressed concern
with their ability to respond to medical
emergencies resulting from a
transpartation accident involving
nuclear waste. Local communities
suggested that DOE be required to

ance Jocal emergency capabilities for
responding to transportation accidents.

Response. Section 180(c) of the
NWPA requires DOE to provide
technical assistance and funding for
training State and local governments
and Tribes for safe routine
transportation and emergency response.
However, NRC's responsibility for
oversight and review of DOE’s
emergency &:lans (see discussion under
Issues 1 and 2) does not include
responsibility for how DOE provides for
technicel assistance and funding.
Additionally, under NEPA, the potential
for (environmental) impacts due to
transportation, including accidents, is
the responsibility of DOE to assess and
mitigate.

114

3 Re:?uirements for the Postclosure
Perio
3.1 Postclosure Safety Assessment

Issue 1:Can performance assessments
be relied on as the sole quantitative
technique for evaluating compliance
with postclosure safety requirements?

Comment. DOE and NEI supported
the risk-informed, performance-based
spproach. Additionally, NEI supported
requirements in proposed Part 63
intended to ensure that DOE conducts
and documents & high-quality
performance assessment (e.g., features,
events, and processes (FEPs) be
described: relevant conceptual models
be considered) and NEI also expressed
8 need for the NRC to effectively and
clearly articulate this approach in future
regulatory efforts. However, other
commenters indicated that, although
performance assessment is & highl
informative methodology, its capagility
to model complex, coupled geologic
systems over extended time periods has
yet to be demonstrated. Confidence in
performance assessments could be
improved through testing on actual
geologic systems and conducting
suitable, long-term studies.

Response. Although repository
postclosure performance is evaluated
with respect to a single performance
measure for individual protection, the
NRC considers & broad range of
information in arriving et a licensing
decision. In the case of the proposed
repository at Yucca Mountain, Part 63
contains a number of requirements {e.g.,
qualitative requirements for data and

other information, the consideration and
treatment of uncertainties, the
demonstration of multiple barriers,
performance confirmation program, and
QA grogram) designed to increase
confidence that the postclosure
performance objective is satisfied. The
Commission will rely on the
performance assessment as well as
DOE’s compliance with these other
requirements in making & decision, if
DOE submits a license application for
disposal of HLW at Yucca Mountain.
The Commission believes the approach
for performance assessment in the
proposed rule is l;g}:ro riate and it is
retained in the final rule. However,
requirements for QA, multiple barriers,
and performance confirmation have
been revised to clarify the Commission's
intent for these requirements (see
discussion under Quality Assurance,
Mauitiple Barriers and Defense in Depth,
and Performance Confirmation for more
details}.

The Commission believes that there
have been significant advances in, and
experience with, risk assessment in the
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past 20 years (see Commission's white
paper on Risk-Informed and
Performance-Based Regulation, March
1999). The Commission continues to
believe that a performance assessment,
developed with sufficient credibility, is
the best means to provide useful
information to the Commission for
making an informed, reasonable
licensing decision. The Commission
recognizes, however, the uncertainties
inherent in evaluating a first-of-a-kind
facility like the repository and in
estimating system performance over
very long time periods (i.e., 10,000
years). Thus, proposed part 63
contained requirements to ensure that:
(1) Uncertainties inherent in any
performance assessment are thoroughly
articulated and analyzed or eddressed;
(2) DOE’s performance assessment is
tested {corroborated) to the extent

racticable; and (3) there are additional
gases. beyond the performance
assessment, that provide confidence that
the postclosure performance objectives
will be met. For example:

1. Requirements for Addressing
Uncertainty in Performance Assessment

Section 63.114 provides a number of
requirements for DOE’s performance
assessment to thoroughly address
uncertainty. Part 63 requires
consideration of uncertainties in DOE’s
representation of the repository
{uncertainty and variability in
parameter values must be taken into
account—§ 63.114(b)) and the events
that can happen during the compliance
period (consideration of potentially
disruptive events with a probability of
occurrence as low as one chance in
10,000 of occurring over 10,000 years—
§ 63.114(d)) to be directly included in
the quantitative estimate of
performance. Additionally, DOE is
reguired to provide sdditional
assurances that uncertainty in the
information (e.g., evaluation of site
characterization data) used to develop
the performance assessment have been
evaluated by consideration of
alternative conceptual models of
features and processes that are
consistent with available data and
current scientific understanding
(§ 63.114(c)); and the basis for inclusion
or exclusion of FEPs that would have a
significant effect on performance
(§ 63.114(e) and (f)). (See discussion
under Issue 2 for further details on
uncertainty in performance assessment.)

2. DOE’s Performance Assessment Is
Tested (Corroborated) to the Extent
Practicable

DOE must test or corroborate, to the
extent practicable, the confidence in

(validity of) the performance assessment
madels. Part 63 requires DOE to provide
the technical basis for the models used
in the performance assessment

(§ 63.114(g)). Approaches for providing
the technical basis would include
comparisons of these models with
information relevant to the conditions of
geologic disposal and time periods of
the assessment (e.g., results from
detailed process-leve! models, field
investigations, and natural analogs).
Additionally, 8 performance
confirmation program is required (part
63, subpart F) to confirm that the
behavior of the barriers of the repository
system is consistent with what has been
assumed in the performance assessment
(see discussion under Performance
Confirmation for more details).

3. Basis for Confidence That the
Postclosure Performance Objectives Will
Be Met

As 8 basis for confidence that the
Eostclosure performance objectives will

e met, the Commission plans to rely on
requirements in addition to that for the
performance assessment. Specifically,
part 63 rer}uires s multiple barrier
approach for the repository, and e QA
grogrsm. A requirement that multiple

arriers make up the repository system
ensures that repository performance is
not wholly dependent on a single
barrier. As a result, the system is more
tolerant of failures and external
challenges such as disruptive events
(see discussion under Multiple Barriers
and Defense in Depth for more details).
The required QA program enhances
confidence in the design and
characterization of barriers important to
waste isolation.

In summary, any determination that
the postclosure performance objectives
will be met will be based on a
coraprehensive set of regulatory
requirements. Thus, reliance on the
performance assessment for assisting
regulatory decisions is supported by a
range of considerstions. The
Commission believes this
comprehensive approach (i.e.,
requirements for addressing uncertainty,
providing technical basis for models,
and additional requirements, beyond
expected performance, for increasing
confidence that the performance
objectives will be met) is appropriate
and it is retained in the ﬁnaf rufe.

Issue 2: Should & requirement for the
level of uncertainty and performance
that is acceptable for performance
assessment of the proposed repository
be included in part 63?

Comment. A number of comments
were received concerning uncertainty in
estimating postclosure performance of
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the repository. Commenters were
concerned with the level or degree of
uncertainty in performance calculations
and approaches for analyzing
uncertainty in performance calculations.
Some specific concerns were: (1) The
acceptable level of uncertainty should
be clearly stated in part 63 (results that
depend mainly on assumptions rather
than actual properties are unacceptable);
(2) the many orders of magnitude of
uncertainty in performance projections
are, and will continue to be, too high for
assuring long-term safety; and (3)
whether DOE is required to predict
**actual” performance.

Response. The first-of-a-kind nature of
the repository and the evaluation over &
very long time period result in

" significant uncertainty being included

in the performance assessment. Part 63
not only requires DOE to account for
uncertainty in its performance
assessment but also contains a number
of other requirements (e.g., use of
multiple barriers, performance
confirmation program) to compensate
for residual uncertainties in estimating
performance. The Commission will
consider all these requirements in
determining whether it has sufficient
confidence (i.e., reasonable expectation)
that DOE has demonstrated or has not
demonstrated the safety of the
repository. Specification of an
acceptable level of uncertainty is neither
ractical nor apgropriate due to the
imited knowledge currently available to
support any such specification and the
range of uncertainties that would need
to be addressed. The Commission
believes the ap&roach to performance
assessment in the proposed rule, which
includes the treatment of uncertainty, is
appropriate and has retained this
approach in the final rule.
previocus response under Issue 1,
discussed the requirements for the
performance assessment. Many of these
requirements address uncertainty in the
performance assessment. Some of these
uncertainties will be directly included
in the DOE’s estimate of performance.
For example, DOE is expected to
conduct uncertainty analyses (i.e.,
evaluation of how uncertainty in
parameter values affects uncertainty in
the estimate of dose), including the
consideration of disruptive events and
associated probability of occurrence.
Other uncertainties are not necessarily
3uantiﬁed but are considered during the
evelopment of the conceptuel models
for the performance assessment {e.g.,
consideration of alternative models,
inclusion and exclusion of FEPs). If
NRC were to specify an acceptable level
of uncertainty, the specified value
would be somewhat arbitrary because:
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{1) Understanding of the site is evolving
as site studies continue; (2) repository
design ?tions are still being evaluated;
and (3) differences in the types of
uncertainties (e.g., variability in
measured parameters, modeling
assumptions, expert judgment, etc.)
complicate the specification. The
approach defined in part 63, which
requires DOE to fully address
uncertainties in its performance
assessment rather than requiring DOE to
meet a specific level of uncertainty, is
appropriate. The treatment of
uncertainty in DOE's performance
assessment will be an important part of
NRC's review.

Regardless of the uncertainty in the
performance assessment, part 63
contains additional provisions to
increase confidence that the postclosure
performance objectives will be met.
These provisions include requirements
for multiple barriers, a performance
confirmation program, and
implementation of a QA program (see
discussion under Issue 1). However, it
should be kept in mind that the
performance assessment evaluates
“*potential" doses, not "‘actual” doses.
For example, part 63 requires the
performance assessment to assume for
the next 10,000 years that the
reasonably maximally exposed
individual (RMEI) is 8 member of &
community that: (1) Exists where it will
intercept potential releases from the
repository and (2) uses ground water but
never tests the quality of this water nor
treats the ground weter to remove any
contaminants. This specification is
considered appropriately conservative
for evaluating performance but most
likely is not an “accurate” prediction of
what will bappen during the next
10,000 years (see discussion under
RMEI Characteristics and Reference
Biosphere for more information on the
RMEI). Although the Commission does
not require gn “accurate” prediction of
the future, uncertainty in performance
estimates cannot be so large that the
Commission cannot find a reasonable
expectation that the postclosure
performance objectives will be met (see
discussion under Reasonable
Expectation). At this time, the
Commission is not aware of any
information that suggests the
uncertainties are so large that NRC will
be unable to make a regulatory decision
regarding the safety of a potential
repository at Yucca Mountain.

Issue 3: Do known conditions at the
Yucca Mountain site and/or the
potential for other adverse conditions
make Yucca Mountain an unacceptable
location for an HLW repository?

Comment. Commenters expressed
opinions/concerns regarding the impact
of certain FEPs (e.g.; Yucca Mountain
lies in an area that is seismically and
tectonically active; volcanic activity in
the recent geologic past; potential for

fast ground-water pathways to the water

table; the effect of heat and radiation on
the surrounding rock; microbial-
induced corrosion of the waste package;

and the potential for a significant rise of

the water table as the water table may
rise and interact with the proposed

repository] that could have a deleterious

effect on repository performance. Given

these concerns, many of the commenters

recommended the Yucca Mountain site
be withdrawn from further
consideration as 8 sotential repository.
Response. Consideration of all FEPs,
especially those with the potential to
have an adverse effect on performance,
is an important part of the evaluation of
repository performance. Commenters
have correctly identified 8 number of
conditions that have been or are being
considered by DOE in performance
assessments for Yucca Mountain, such
as seismic activity, thermal effects,
volcanic activity, microbial-induced
corrosion of the waste package, and the
potential for 8 significant rise of the
water table. Section 63.114 requires
DOE to consider all FEPs pertinentto a
repository 8t Yucca Mountain and fully
justify how they are treated in the
performance assessment. In reviewing

DOE's performance assessment, the NRC

will evaluate how well DOE has
accounted for those FEPs that could

have an adverse effect on the repository.

Based on current information, the

Commission is not aware of any specific

feature, event, or process that so

adversely affects repository performance

that Yucca Mountain must be
withdrawn from further consideration
by DOE es a potential repository site.

Issue ¢: How will NR(? ensure DOE
properly documents its performance
assessment?

Comment. One commenter discussed
the need for DOE to provide a traceable
and transparent analysis in support of
its demonstration of compliance with
the performance standard. The
commenter recommended that plain
English should be used to document the
performance assessment to improve
overall understanding of the risks.

Response. The Commission egrees
that DOE'’s performance assessment
needs to be clearly documented. Part 63
provides the requirements for DOE’s
performance assessment at § 63.114 and
requirements for the content of the
application at § 63.21. These
requirements provide a general
description of the types of information
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that need to be included in the license
applicetion but do not Pmscribe specific
details for the format of the
documentation. The Commission
believes it is inappropriate and
unnecessary to prescribe, in the
regulations, er details for DOE's
documentation. The performance
assessment is DOE’s analysis, and DOE
needs flexibility in deciding how best to
document its analysis. However, the
NRC staff is developing a YMRP to
?rovide guidance to DOE on approaches

or documenting performance
assessment results that are both
transparent and traceable. The
Commission agrees with improving
overall understanding of performance
sssessment through better

-documentation and will interact with

the public and DOE to improve the
YMRP in this important area.

Issue 5: Why does NRC require DOE
to evaluate alternative designs?

Comment. DOE questioned the
regulatory basis of § 63.21(c)(7) that
requires DOE to evaluate alternative
designs. DOE believes evaluation of
alternative designs goes beyond typical
licensing practice by implying e need
for DOE to justify selection of one
design over another. DOE suggested
they should be allowed to select the
design that best suits their purposes
consistent with the approach given
other NRC-regulated-activities at
§ 50.109(a)(7). Another commenter
suggested that the consideration of
elternative designs be limited to
present-day technology.

Re.:ionse. The Commission agrees
with the comments and has removed
this requirement from the regulations.
The NRC review should focus on the
safety aspects of DOE’s proposed
epproach. DOE should only be required
to propose alternatives from its
proposed approach in ereas where the
NRC review determines DOE's epproach
is deficient.

When developing proposed part 63,
the NRC staff edopted this requirement
from 10 CFR part 60, the e
generic NRC HLW disposal regulstion,
which contains a simi uirement in
10 CFR €0.21 (c)(1)(ii)(D). At the time of
the issuance of part 60, DOE objected to
gs specific requirement wit‘.hfbasically

e same ent presented for
63.In theag;?ment of Consideragzs
for part 60 (published in Federal
Register on June 21, 1983; 48 FR 28194),
the Commission justified the
requirement by stating "If the
Commission finds, on the basis of its
review, that the adoption of some
alternative design feature would
significantly increase its confidence that
the performance objectives would be
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satisfied, and that the costs of such an
approach are commensurate with the
benefits, it should not hesitate to insist
that the alternative be adopted.”

The decision to require DOE to submit
alternatives for certain site design
features was a discretionary action on
the part of the Commission as nothing
(in either the Atomic Energy Act of
1954, as amended, or the Nuclear Waste
Policy Act of 1982, as amended)
required the Commission to obtain
information on elternative designs at the
site Jevel. At the time part 60 was
initially published {1983), the
Commission implemented an
appropriate regulatory framework for a
generic program facing many
uncertainties. Multiple sites with very
different geological settings were under
consideration. The NRC's generic HLW
regulations had to address the
resolution of & large number of technical
issues in the relative short licensing
review period established by the
Nuclear Waste Policy Act of 1982. With
all the uncertainties in the program; the
Commission believed it was important
to require design alternatives be
submitted with the application to
increase the probability of NRC
approval of the license application
within the three-year schedule
mandated by Congress.

The Commission has revisited the
decision to require submission of
alternative designs. Specifically, the
Commission no longer believes this
information should be submitted with a
license application and, accordingly,
bas removed this requirement. To
protect public health and safety and the
common defense and security, which is
the NRC's mandate under the Atomic
Energy Act of 1854 as emended, the
Commission will closely scrutinize the
design proposed by DOE. Consistent
with this mandate, the new part €3 is
designed to be a risk-informed,
performance-based regulation which
establishes overall repository
performance objectives. DOE must
demonstrate that the repository meets
the performance objectives. The NRC
review is an audit of the DOE
demonstration to determine if we agree
that the performance objectives have
been met. If the NRC believes that the
site does not meet the performance
objectives within uncertainties
gddressed in the analysis, then it is

DOE’s responsibility to either defend its
current design or propose an alternative
design that can meet the NRC
acceptance criteria.

3.2 Individual Dose Limit

Issue 1: How is the protection of
future generations considered as part of
setting the dose limit?

Comment. A number of commenters
expressed concern that the dose limit
specified in the proposed rule provided
inadequate protection for future
generations. Commenters suggested that
{1) selection of the dose limit should
consider the unpredictability of the
future, particularly where and how an
individual would be exposed, and (2)
the dose limit should reflect impacts
from either future energy development

or past releases on the local community,

such as ground-water releases from the
NTS or the Beatty Low-Level Waste
facility, in developing the standard.
Response. The purpose of the
postclosure dose limit and the
performance assessment is to ensure
that future generations will be
adequately protected. EPA has
established, and the Commission has
incorporated, an individual dose limit
of 0.15 mSv/year (15 mrem/year). The
Commission is confident that this limit
is fully protective and that it provides
an added margin of safety beyond what

is necessary to ensure public health and

safety. The Commission has long held
that an individual dose limit of 0.25
mSv/year (25 mrem/year) TEDE is (1} e
reasonsble and appropriate leve! of
protection for future generations, (2)
within the range of dose limits used for
current sources of public exposure, and
(3) accounts for the possibility of dose
from other sources.

In judging the adequacy of a dose
limit for waste management and other
related activities, NRC considers

recommendations from the International

Commission on Radiological Protection
(ICRP), National Council on Radiation
Protection and Measurements (NCRP),
EPA, and International Atomic Energy
Agency (IAEA). The ICRP’s and NCRP's
recommendstions are developed by
recognized experts in the fields of
radiation protection and health effects.
The NCRP is a nonprofit corporation
chartered by the U.S. Congress to
develop and disseminate information
and recommendations about radiation
protection and to cooperate with the
ICRP and other national and
international organizations with regard
to these recommendations. The ICRP is
an international panel of radiation
experts from all fields that provides
estimates of radiation risk and
recommendations on radiation
protection and has continued to update
and revise its risk estimates and
radiation protection recommendations
since its inception in 1928. In its
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deliberations, ICRP maintains
relationships with United Nations
health and labor organizations.

The IAEA is e United Nations agency
involved in assisting member states to
establish consistent radiation protection
standards. In 1985, the IAEA identified
a number of principles with the express
purpose of giving 8 common basis for
the development of more detailed
standards and a basis for national waste
management programs (The Principles
of Radioactive Waste Management,
IAEA Safety Series No.111-F,
International Atomic Energy Agency,
Vienne (1995)). Two of the principles

are:

1. Protection of Future Generations.
Radioactive waste shall be managed in
such & way that predicted impacts on
the health of future generations will not
be greater than the relevant levels of
impact that are acceptable today.

. Burdens on Future Generations.
Radioactive waste shall be managed in
such & way that will not impose undue
bulx;iens on M?ttf generatio:lxs.

support of the propose 63
dose lirg?t. the NRC cog;dere%a:tther
current regulations for consistency and
the potential effects of other sources of
radiation to select & limit that would be
acceptable today for releases of
radiation. The EPA, ICRP, and NCRP
have all supported the use of source-
specific constraints (i.e., 8 margin of
safety) below the 1 mSv/year (100
mrern/year) public dose limit to account
for the potential effect of multiple
sources of radiation exposure. In
addition, use of the critical group
concept or the RMEI provides an
additional margin of safety because it is
difficult for the same individual to be a
member of the critical group or to be the
RMEI for multiple diverse sources.? The
final regulations, which specify use of
the RMEI concept and limit individual
dose to 0.15 mSv/year (15 mrem/year)
(15% of the public dose limit), are
sufficiently protective that potential
exposures from other sources [e.g., past
releases from operations et NTS an
future bospitals or research centers)
would not be expected to result in
exposures sbove the 100 mrem/year
public dose limit.

Issue 2: Why does NRC prefer an
individual dose limit over a total release
limit like part 607

Comment. Some commenters, while
noting that the EnPA specified a dose
limit for Yucca Mountain, expressed
their support for & total release limit like

1 Although an individual might be sxposed to
more than one source of radistion, it would bea
very rare circumstance for that individual to retain
the lifestyle and other characteristics of the RMEI
for more than one source.
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part 60. The commenters believed that
a total release limit is more
understandable, easier to implement,
and & simpler way tc measure
compliance of the repository’s

performance. .
Response. The EPA has established a

dose limit for individual protection,
expressed in terms of a Jimit on dose 1o
the RMEL The NRC is incorporating this
limit as required by law. A total release
limit may appear to be more
straightforward and understandable. In
fact, however, nearly all of the same
issues, such as dose or risk limit, human
behavior, or volume of water mixed
with the release, must be addressed to
determine an appropriate release
standard that is protective of the health
and safety of the public and
environment. Furthermore, & release
standard is more difficult to relate
directly to site-specific risk.

To set & release limit, the regulatory
agency would first need to establish a
risk or dose goal and calculate the risk
or dose per unit release (e.g., per curie).
The risk/dose goal would need to be the
collective risk/dose over the entire
compliance time for any release into the
environment based on some assumed
level of waste {e.g., for 40 CFR part 191,
EPA used a risk goal of 1,000 premature
cancer deaths in 10,000 years per
100,000 metric tons of heavy metal
contained in spent fuel (High-Level and
Transuranic Radioactive Wastes:
Background Information Document for
Final Rule, Office of Radiation
Programs, EPA 520/1-85-023, August
1885, Page 7-13)). To calculate the risk
per unit release, @ model estimating the
individual dose from a release will need
to be used. To develop the model and
data parameters, assumptions sbout the
type of release (e.g., for 40 CFR part 191,
a release to surface water was assumed
(ibid, pg. 7~13)), which biosphere
processes to include, resource usage by
the local population (e.g., for 40 CFR
part 181, 65 percent of drinking water
is essumed to be from the contaminated
surface water (ibid, pg. 7-7)), and
individual habits end characteristics
(e.g., for 40 CFR part 161, annual
ingividual intake of drinking water is
assumed to be 600 liters (ibid, pg. 7-7))
will need to be made. In its current
form, part 63 requires all the same
calculations to be done, but the defense
of many of the assumptions is the
responsibility of DOE and will be
subject to review and approval by NRC.

se of a release limit also provides
less information than calculating the
dose from & release. The dose
calculation combines the intake and
exposure from all radionuclides in the
environment into one term. The dose

from one scenario or calculation can be
readily compared to another. When
release limits are used, it is very
difficult to compare results if more than
one radionuclide is involved because
each radionuclide provides a different
dose/risk per unit activity. For example,
consider a review of two alternate
designs. For design number one, the
total release results in radionuclide A
being released at 60 percent of its limit
and radionuclide B is at 30 percent of
its limit. For design number two,
radionuclide A is 20 percent of its limit
and radionuclide B is 70 percent of its
limit. Without knowing the relative risk
from a release per unit activity for each
radionuclide, it would be difficult, if not
impossible, to state which design results
in a lower risk to the public. Thus, the
total release limit yields less
information in its application than &
dose limit.

Issue 3: How does the use of an
individual dose limit protect the entire
population?

mment. A few commenters
supported either the use of collective
dose limits or requiring dose
distributions over the population to be
calculated based on a concern that &
single dose limit requiring only
celculation of dose to the critical group
would not adequately protect the overall
population. Commenters: (1) Suggested
that the collective dose is more
important than the individual dose, (2)
disagreed with the use of a negligible
individual dose value to screen possible
release scenerios, and (3) viewed & dose
distribution over the population as mare
informative to the regulators and public,
allowing & more risk-informed decision

to be made.
Response. The Commission agrees

with NAS that ““a bealth-based
individual standard will provide &
reasonable standard for protection of the
general public” (p. 65 of the NAS
report). The final regulations, which
specify characteristics of an RMEI and
an individual dose limit of 0.15 mSv/
year (15 mrem/year), are protective of
the RMEL The general public includes
the small number of individuals within
the RMEI’s community as well as all
other individuals residing near the
Yucca Mountain area. Because the
comrnunity in which the RMEI resides
will have & higher estimated dose than
the highest exposed individual who
does not live in that community, an
individusl dose limit for the RMEI is
protective of all individuals.

Although a distribution of individual
doses for the entire population arguably
can provide more information to
consider in making & decision, the
speculation and uncertainty regarding a
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representative population dose
distribution would generally make the
results inademe to use in decision
making. The difficulty lies in
developing the habits, characteristics,
location, and exposure time for the
entire population. For analyses of
possible future releases, such as from
degrading waste in Yucca Mountain, the
assumptions about the location, habits,
and characteristics for each individual
{or group of individuals} would be
speculative. The Commission believes
that it is possible to develop and defend
a reasonable exposure scenario for &
small group of individuals that would
likely receive the la.x&est doses based on
current practices in the region because
analyzing doses received by the RME!
living in a community at the 18-km (11-
mile) location with a diet and living
style representative of the people who
now reside in the Town of Amargosa
Valley, Neveda, would bound any doses
received by other individuals in the
population. Because of the uncertainty
in the distribution and range of
activities, including location and
number of individuals, for other less
exposed groups, unbounded speculation
could make any resulting population
dose distribution unsupportable.

Although the Commission could
require performance assessments of the
Eotentia dose distribution to

ypothetical individuals, at the same
Jocations and with the same habits as
the current residents, the Commission
believes that the uncertainty in the
t¢:§los¢lzs calculated fo; those not subie;:t to

e largest expected exposures would
makeu&e results difficult to interpret. In
the end, the speculation would lead
NRC, DOE, EPA, and other interested
parties to expend resources without a
commensurate increase in public health
and safety or protection of the
environment.

Collective dose s useful for
comp: options but it does not
provide adeguats protection of the
individual. Collective dose is the total
dose received by all exposed people,
regardless of distance or magnitude of
exposure, over &ll time from e source. In
general, most analyses tend to truncate
the dose by calculating over a certain
time frame end e given environmental
area. Truncated collective dose can
provide an overall measure of

- radiological impact on society or on

parts of society but is only useful as an
aid to compare options (e.g., DOE has
considered individuals living within 84
km (52 miles) of the Yucca Mountain
site for evaluating population doses in
the DEIS). Because the calculation of
collective dose results in 2 single value
{in person-Sv {person-rem)), it gives no
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indication of the range or variability of
individual doses or the time when the
doses could occur. Meanwhile, the use
of an individuel dose limit to the RME]
assures that the vast majority of the
population receive lower doses. The
Commission believes that using an
individual all-pathway dose assessment
provides to the regulator and the public
a meaningful measure for making
decisions regarding public health and
safety. )
lss)t':e 4: How is the “As Low As
Reasonably Achievable” (ALARA)
principle incorporated in part 637
Comment. A few commenters
suggested that the ALARA principle be
explicitly part of the long-term
compliance dose limit in part 63. Others
supported the proposed rule for not
including the ALARA principle in the
requirements for the long-term
performance reciuirements because the
cost-benefit analysis would be highly

speculative. i
Response. The Commission believes

that, although it is appropriate to
explicitly require the epplication of the
ALARA principle to the operational and
decommissioning phases of the
repository, the application of ALARA to
achievement of the long-term
performance objective is not
ap_Fropriate.
he ALARA principle deals with

optimizing the reduction of potential
doses from radiation to members of the
general public and workers. Itis a
principal component of the radiation
piotection philosophy during operations
and decommissioning activities and it
helps to ensure that no individual will
receive a dose in excess of the annual
dose limit (i.e., 1 mSv{!ear {100 mrem/
year) for the public and 50 mSv/year
{5.000 mrem/year) for radiation
workers). Application of ALARA during
operations compels the consideration of
the benefits of further reduction in
potential doses to present-day
populations and workers relative to
impacts to present-day populations (e.g.,
increased cost to reduce potential doses
further). The application of ALARA to
the achievement of the postclosure
performance objective would involve
considerations far more complicated
than those evaluated for operations. The
reasonableness of further reduction of
gotenu'al doses would need to evaluate

enefits and impacts that span many
generations {e.g., casts incurred today
versus a reduction of potential doses
thousands of years in the future;
repository designs that reduce potential
doses in the future but increase doses to
present-day workers during fabrication
of the design such as installing a special

backfill). By adopting the EPA’s dose

limit for long-term performance, the
Commission implements a constraint
that is a small fraction (15 percent) of
the public dose limit, and which
provides a significant margin of safety to
ensure that public health and safety and
the environment are protected.

In its 1895 findings and
recommendations, NAS noted that there
is no scientific basis for incorporating
the ALARA principle into NRC's Yucca
Mountain regulations. In summary, their
reasoning was that deep geologic
disposal, by its very nature, was
ALARA, and there were few
technological alternatives in repository
design. They also noted it would be
problematic to evaluate compliance

-with the application of ALARA

principles in the postclosure phase of
the repository. The Commission agrees
with NAS in this regard. Therefore,
although the Commission will require
ALARA considerations for the
operational phase and decommissioning
of the surface facilities, NRC will not
explicitly require an ALARA analysis as
part of the postclosure performence

assessment.
Issue 5: Why did NRC select 0.25

mSv/year (25 mrem/year) as the
proposed dose limit?

omment. A large number of
commenters addressed the 0.25 mSv/
year (25 mrem/year) dose limit in
proposed part 63. A large number either
disagreed with the limit, saying it was
too high, or supported & lower standard
such as the EPA’s 0.15 mSv/year (15
mrem/year) standard in 40 CFR part 191
and proposed 40 CFR part 197. Some
commenters (1) expressed confusion on
whether the dose limit was for workers
or members of the public, (2) requested
additional clarification on what “fully
protect” meant as part of the dose limit,
or (3) supported the 0.25 mSv/year (25
mrem/year) dose limit.

Response. The Fu.rpose of the
postclosure dose limit and the
performance assessment is to ensure
that future generations will be
adequately protected. EPA has
established, and the Commissicn has
incorporated, a dose limit of 0.15 mSV/

ear (15 mrem/year). The Commission

long held that its proposed dose

limit of 0.25 mSv/year (25 mrem/year)
to an individual is (1) e reasonable and
apgropriate fraction of the annual
public dose limit to protect future
generations from receiving doses greater
than 1 mSv/year (100 mrem/yr), (2)
within the range of dose limits used for
current sources of public exposure, and
(3) accounts for the possibility of dose
from other sources. However, the
Commission has changed the dose limit
in the final rule because it is required
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to be consistent with EPA’s final
standards, and not because the
Commission is persuaded that its earlier
proposal is unsafe, inadequate, or not
appropriate in any way. The
Commission is confident that the 0.15
mSv/yr (15 mrem/yr) limit is also amply
protective. Both limits ensure that no
member of the public would be exposed
to more than 1 mSv/yr (100 mrem/yr)
from all sources of radiation, except
background radiation. Both protect
future generations. During the
operational phase, the repository will be
required to comrly with part 20 for
worker and public health and safety,
except that the permitted public dose
will be limited to 0.15 mSv/yr (15
mrem/yr).,

Issue 6: How is NRC's proposed limit
different than the dose limits in older
rules (i.e., part 61) and bow do they
compare?

Comment. Many commenters were
concerned that the proposed part 63
would relax health and safety standards.
They (1) disagreed with the
comparisons with other waste-related
safety standards discussed in the
Statements of Consideration of the
proposed rule, especially with rules
using an older dose methodology and
(2) expressed concern that the use of the
single limit on the TEDE did not
adequately protect the organs. They
pointed to regulations requiring specific
organ limits. While not a dose limit,
some commenters disagreed with the
use of the national value for background
radiation for comparison for the Nevada
area because of impacts from past
practices.

Response. Part 63 does not change the
1 mSv/yr (100 mrem/yr) public dose
limit from part 20, which is the health
and safety standard for protection of
members of the public. The Commission
adopts, in part €3, & limit specifically
for the repository that is well below the
gl\:blic dose limit, and that is similar to,

t more stringent than & number of
other waste management-related dose
limits. As noted in the proposed rule,
the Commission considers 0.25 mSv/yr
(25 mrem/yr) TEDE to be the
appropriate dose limit to compare with
the range of Yotential doses represented
by the older limits that had whole body
dose limits of 0.25 mSv/yr (25 mrem/
yr). The single limit does account for
each organ’s sensitivity to radiation, and
each organ is limited to the same risk as
the whole body.

Different sources of radiation can
have different constraints placed cn
them. The 0.25 mSv/yr (25 mrem/yt)
dose limit is in a similar range as &
number of other constraints for waste
management facilities or
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decommissioning requirements (e.g., 40
CFR 191.03(a), 10 CFR 72.104, 10 CFR
61.41, and 10 CFR 20.1402).
Furthermore, during the operational and
surface facility decommissioning
phases, the facility will need to meet the
ALARA requirements in 10 CFR
20.1101(b). This includes an 0.1 mSv/yr
{10 mrem/yr) additional constraint on
air emissions (10 CFR 20.1101(d)).

A number of the current regulations
were published before the early 1990s
when the NRC (and other Federzl
agencies) began using current
knowledge about radiation risks and
internal dosimetry. These older
regulations generally have two or three
limits associated with them. They tend
to have separate limits for the dose to
the whole%ody. the organs, and
possibly, a specific limit for the thyroid
(e.g.. 10 CFR 72.104 limit of 0.25 mSv/
yr (25 mrem/yr) whole body, 0.75 mSv/
yr (75 mrem/yr) thyroid dose, and 0.25
mSv/yr (25 mrem/yr) to eny other
critical organ). At the time these older
regulations were published, the Federal
government was using a dosimetry
system (i.e., 2 model that calculates the
dose if a person ingests or inhales
radioactive materia}) that did not
account for the sensitivity to radiation
of the various organs (also known as
radiosensitivity) nor how the dose to an
organ compared to & whole body dose.
Because one could not add the various
organ doses together, each needed its
own limit. With little information on the
radiosensitivity of different organs, most
organs were given the same limit.

the early 1990s, the Federal
government began using a newer
dosimetry system that accounted for
how radiosensitive the various organ
systems are. In addition to being able to
compare the doses between organs, one
can calculate what whole body dose
would result in the same cancer risk.
This whole body dose is known &s an
effective dose equivalent. By summing
each organ’s dose, weighted by its
relative radiosensitivity, and adding in
any whole body exposure, one could
calculate the total dose received, which
is called the TEDE. Therefore, by using
the TEDE dosimetry system, not only
the whole body but each of the organs
are protected from &n increased ce
of cancer. They are also all protected at
the same level of risk, which was not
true of the earlier system.

Because each of the organs had the
same limit under the older system even
though each had & different level of
radiosensitivity, it is very difficult to
directly compare the old standards with
the new standards. As noted’in the
proposed rule, the Commission
considers 0.25 mSv/yr (25 mrem/yr)

TEDE as the appropriate dose limit to
compare with Lge range of potential
doses represented by the older limits
that had whole body dose limits of 0.25
mSv/yr (25 mrem/yr). However, to
conform to the EPA standard, the
Commission has incorporated a dose
limit of 0.15 mSv/yr (15 mrem/yr) in
final part 63.

In the proposed rule, as & point of
reference, it stated that the national
average background radiation is
approximately 3 mSv/yr {300 mrem/yr).
Some commenters questianed whether
this wes valid for the Neveda area
considering past practices in the area.
The average ﬁackground radiation stated
in the proposed rule did not include
variations due to the geology, relative
altitude above sea level, or past
practices in the region around Yucca
Mountain. The Commission does not
consider dose from the residual .
radioactivity left by past practices to be
part of the background radiation.

3.3 Calculation of Expected Dose

Issue:Is the “expected annual dose”
an appropriate quantitative measure for
demonstrating compliance?

Comment. The public noted that
while a specialist may know that the
“expected dose’ and the *mean doss"
are equivalent, to many people
“expected” implies the most likely
outcome. The same commenter asserted
that the mean value derived from the
l:er[ormance assessment is not the most

ikely, but rather & value that is unlikely
to be exceeded. The commenter sought
clarification on whether the *“expected
annual dose" is the mean or the median
dose or some other statistical measure.
Some members of the public approved
of the use of the mean dose ratier than
the median or mode and noted that the
mean should provide a reasonable
degree of conservatism. Furthermore,
some commenters asserted that use of
the “expected ennuel dose” is
completely consistent with NAS
recommendations that the mean value
of the calculations be used for
comparison to the standard. Finally, one
commenter supported the use of 8 25
mrem performance objective, but
suggested that it be bolstered with the
addition of a 100 mrem limit on the
95th percentile of the probabilistic dose
distribution.

Response. Final EPA standards at 40
CFR part 197 specify that NRC
determine compliance based upon the
mean of projected doses of DOE's
performance essessments. The
Commission has incorporated this
requirement at § 63.303 in subpart L.
The mean of the projected annual dose
is therefore the sppropriate quantitative
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measure for demonstrating compliance
with the dose limit. NAS recommended
a performance objective for Yucca
Mountain based on risk to an
individual. Proposed part 63 defined
*“risk” to an individual as being :
prc:gortional to two factors: {1) The dose
to the individua) from exposure to
jonizing radiation and {2) the
probability of the individual receiving
that dose. Analyses conducted by NRC
staff demonstrate that the mean annual
dose correctly expresses the risk from
radioactive exposure to the individual.
The Commission expects that
performance assessments conducted by
the applicant in support of any potential
license application will use
probabilistic methods to simulate a
wide range of possible future behaviors
of the repository system. Each possible

future behavior of the repository system
is represented by a curve describing the
annual dose to the RMEI as & function

of time. Generally, but not necessarily,
each of the possible curves is assumed
to be equally likely. Because none of
these possible futures can be
demonstrated to describe the actual
future behavior of the repository system,
the Commission requires that the
spplicant calculate the mean of these
dose versus time curves, properly
weighted by their indivi ualpe
probabilities.

In addition, NRC performance
assessment experience indicates that the
mean already reflects a high d of
confidence that dose limits mﬁ not be
exceeded. For example, preliminary
analysis of the proposed repository at
Yucca Mountain (Mohanty, §.,R.
Codell, R. Rice, J. Weldy, Y. Lu,R.
Byrne, T. McCeartin, M. Jarzemba, and G.
Wittmeyer, **System-Level Repository
Analyses using TPA Version 3.2 Code,”
Center for Nuclear Waste Regulatory
Analyses, CNWRA §9-002, August
1999) indicates that the mean exceeds
the 95th percentils st early times (i.e.,
less than 600 years), the 80th percentile
prior to 6,000 years and greater than the
70th percentile at 10,000 years. For this
reason, NRC does not believe that
addition of e 100-mrem limit on the
g5th percentile would provide
significant additioneal protection to the
public.

3.4 Infant end Children Dose Standard

Issue: Is the dose limit protective of
children (and other sensitive
populations) and the environment?

mment. Many commenters were
concerned that the dose limits in part 63
may not be sufficiently protective of
sensitive populations such as children
or infants that may be more susceptible
to the effects of radiation. Others were
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concerned that by focusing the dose
limit on protecting humans, the
environment was not adequately
protected.

Response. The international
community and the Federal agencies
(including EPA) follow ICRP's current
guidelines that the overall annual dose
to members of the public from all
sources should not exceed 1 mSv (100
mrem), in order to be protective of all
individuals and the environment. These
guidelines also hold that exposures from
a single practice should be limited to a
fraction of this overall dose. The
purpose of the public dose limit is to
limit the lifetime risk from radiation to
& member of the general public. The
conversion factor used to equate dose
into risk is based on data from various
populations exposed to very high doses
of radiation such as the atomic bomb
survivors, and these populations
contained individuals of all ages.
Therefore, variation of the sensitivity to
radiation with age and gender is built
into the standards which are based on
8 lifetime exposure. A lifetime exposure
includes all stages of life, from birth to
old age. For ease of implementation, the
sadiation standards, which are
developed to minimize the lifetime risk,
limit the annual exposure that an
individual may receive. For more
information on the selection of the 0.15
mSv/yr (15 mrem/yr) limit, see the
discussion under the Individual Dose
Limit.

Experimental studies bave shown that
many flors and fauna tend to be much
more resistant to radiation than humans
{Casarett, Alison, P., "Radiation
Biology,"” Prentice-Hall, 1968, pages 220
and 300-302 and Nias, A.H.W,, “An
Introduction to Radiobiology,” John
Wiley and Sons, 1990, page 231).
Therefore, except in cases where large
concentrations of radionuclides can
enter the environment and no
reasonable exposure scenarios exist for
humans, one of the principles of
radiation protection is that by protecting
the public, the environment is
protected. In the case of Yucca
Mountain and Jong-term releases, the
primary pathway will be through the
ground water. Although the
contaminated ground water may rise up
to the surface environment around Ash
Meadows {approximately 40 km (25
miles) from Yucca Mountain), the
contaminants will be diluted to much
lower concentrations than those used in
calculating the dose to the RMEL
Therefore, if the RMEI is protected from
doses in excess of the dose limit, the
environment is also protected.

3.5 Location of the Critical Group or
RME1

Issue 1: Should the NRC staff consider
glternative locations to the é)roposed 20-
km location of the proposed criticel

up?

Comment. Some commenters
recommended that the critical group be
located closer than 20 km [up to and
including the outline of the repository
footprint). Some commenters
recommended distances greater than 20
km, Commenters suggested that
locations downwind from Yucca
Mountain should be considered under
critical group locations. Another
commenter suggested that NRC's
limitation on well depths, based on
1950's-1960’s drilling practices, in
defining a critical group, was outdated
&nd needed to be revised based on
modern drilling practices and pumping
technology.

Response. As required by law, the
Commission will adopt 8 compliance
location consistent with that established
by EPA in its standards for Yucca
Mountain. The EPA standards limit the
permissible dose to the RMEI, an
individual who resides in the
*accessible environment”, above the
highest concentration of radionuclides
in the plume of contamination. EPA has
also established ground-water
protection limits for 8 representative
volume of water which includes the
highest concentration level in the plume
of contamination in the accessible
environment. EPA defines the accessible
environment &s sny point outside of the
“controlled area.” As defined by EPA
the controlled area is a 300 square-
kilometer surface area that extends no
further south than 36°40°13.6561" north
latitude, or roughly 18 kilometers, in the

redominant direction of ground-water

ow, and not beyond 5 kilometers in
any other direction.

its 1995 findings and

recommendsations, NAS recommended
that dose calculations be performed, for
specific populations, to avoid unlimited
speculation ebout the behavior of future
buman saciety. Specifically, in
performing the requisite calculations,
NAS recommended consideration of the
locel biosphere, using the “critical
group approach” specified by the JCRP
end employing “*cautious but reasonable
assumptions.” The ICRP has generally
defined the critical group tobe &
relatively homogenous group of people
whose location and habits are such that
they are representative of those
individuals expected to receive the
highest doses as a result of radionuclide
releases {International Commission on
Radiological Protection,
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‘“Recommendations of the ICRP,”
Annals of the ICRP, Vol. 1, No. 3 (1977).
{ICRP Publication 26) and International
Commission on Radiological Protection,
“Radiological Protection Principles for
the Disposal of Solid Radioactive
Waste,” Pergamon Press, Oxford, 1885.
{ICRP Publication 46))

Both EPA and NRC have identified
the fround-watet pathway as the most
likely pathway for radiological
exposures at Yucca Mountain. EPA's
standards, which specify the location
for the RME] at 18 Eilometers in the

redominant direction of ground-water

ow, is consistent with the mast likely

athway for radiological exposure. This
ocation is generally considered the
nearest location to Yucca Mountain
where farming activities can reasonebly
be expected to occur. At distances less
than 18 km to the Yucca Mountain site,
there is evidence of intermittent or
temporary occupation in modern
(historic) times in end around the site—
for prospecting or ranching (see
“Preliminary Performance-Based
Analyses Relevant to Dose Based
Performance Measures for a Proposed
Geologic Repository at Yucca
Mountain,” T. McCartin and M. Lee
(eds.), NUREG-1538, 2001 (in press)).
There &lso are 8 number of Native
American archeological sites reported
throughcut NTS closer to the site than
the Lathrop Wells location. However,
the literature indicates that these were
never permanently occupied, and most
were abandoned by the end of the
1800's. Overall, the literature suggests
many reasons for the absence of
permanent inhabitation at distances
much closer than 18 km to the site—
unfavorable agricultural conditions,
inhospitable terrain, the scarcity of
mineral resources, and limitations on
water availabiliz.

As discussed in the proposed
regulation, farming activities are
considered to be representative of those
individuals expected to receive the
highest dose because (1) farming
ectivities involve more exposure
patbways than other known human
activities in the region (e.g., ingestion
pathway through consumption of
contaminated water, crops, end animal
products) and (2) the relatively large
water demand for ground water for
irrigation increases the likelihood of
drawing contaminated water to the
surface where human exposures could
occur (64 FR 8645; February 22, 1699).

Finally, with regard to the suggestion
that the NRC staff’s understanding of
drilling and pumping practices in the
area is outdated, the Commission does
not share this view. Rotary drilling
technology, first introduced into the
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U.S. in the early 1900, is still used to
drill most wells in the U.S., including
those in the Amargosa Desert area. The
Commission also is aware that there are
now more efficient submersible pumps
capable of pumping ground water from
greater depths. However, the costs of
developing deep ground-water resources
increase proportionally with depth,
regardless of pump efficiencies.

%ssue 2: Should alternatives to the
proposed farming community critical
group be considered?

Comment. A few commenters
objected to the NRC staff’s proposed
farming community critical group type
and noted that parameters used by the
NRC staff to define it were themselves
controversial and speculative. Overall,
the commenters recommended that the
NRC staff give more consideration to the
criteria used to define the characteristics
of the critical group and, in doing so,
other critical groups could be identified
and situated st Jocations closer than 20
km to the proposed repository. A
question was also raised whether doses
wauld be higher if a farming critical
group were located closer than 20 km to

Yucca Mountain.
Response. EPA's standards specify the

RME! gs the “P ropriate basis tor
application of the individual protection
standard and adopted certain
characteristics for the RMEI
representative of the Town of Amargosa
Valiley. The Commission has added an
additional requirement that DOE should
assume the RMEI uses contaminated
water with average concentrations of
radionuclides in &8 volume of water
reflective of the water demand
associated with the community in
which the RMEI resides (i.e., 3,000 acre-
feet/yr). EPA selected a rural-residential
RME] that is assumed to drink two liters
per day of contaminated water and
consume some locally produced food
(based on surveys) (66 FR 32092; June
13, 2001). As noted in the preamble to
the EPA standards (66 FR 32093; June
13, 2001}, commercial farming occurs
today in the southwestern portion of the
Town of Amargosa Valley. Thus any
survey of consumption of locally
produced food for this area will include
a variety of lifestyles including some
full-time farmers, however, the RMEI is
not assumed to be a full-time farmer.
NRC proposed an average member of a
farming community, in part, to ensure
locally produced food was accounted
for as & potential exposure pathway. The
Commission considers the RMEI, as
specified in the EPA’s standards, to be
protective and consistent with the
Commission’s intent of including

locally produced food as 8 potential
exposure pathway. Also, as noted in the

response to the previous issue, EPA
limits the location of the RMEI to any
point cutside of the “controlled area,”
which EPA defines as 300 square
kilometer surface area that extends no
further south than 36° 40°13.6661" north
Iatitude, or roughly 18 kilometers, in the
redominant direction of ground-water
ow, and not beyond § kifometers in
any other direction. It is possible, of
course, to postulate some other RMEI,
however, doing so would be difficult to
defend based on the pattern of historic
development in the area prior to the
establishment of NTS, and would also
be inconsistent with NAS'® overall
recommendations.
In order to avoid boundless
speculation, the NAS recommended that
e characteristics of the exposure
scenario be specified by rule. Thus, the
EPA standards specify certain
characteristics of the biosphere and the
RMEL NRC's proposed regulation also
specified many of these same
cteristics in addition to specifying
& farming community of approximately
100 individuals (residing on 15 to 25
farms}. This specification of the farming
community provided flexibility to DOE
in determining an appropriate water
demand consistent with the specified
farming community. It is reasonable to
assume, based on current activities and
water usage in the area, that the annual
water demand for & farming community
of this size could range from a few
thousand to as much &s ten thousand
acre-feet. The final regulations specify a
water demand of 3,000 acre-feet &s a
conservative value for use in estimating
the dose to the RMEIL. Specification of
this value is consistent with: (1) The
NAS recommendations for specifying
the exposure scenario by rule; (2) NRC's
proposed critical group (i.e., farming
community of 100 individuals); and (3)
the criteria for the RMEI specified in the
EPA standards (i.e., diet and lifestyle
representative of the pecple who now
reside in the Town of Amargosa Valley,
Nevada). Finally, the specification of the
use of an average concentration is both
consistent with the proposed regulation,
which specified the use of an average
dose, and the EPA standards that
specify the use of & mean (avetage) dose.
Regarding the consideration of other
es of critical groups, examination of
e literature suggests that the pattern
and nature of development in Amargosa
Valley has been influenced by two types
of factors—natural and engineered.
Foremost among the natural factors is
the physical geography of the area—
particularly the type of climate and the
availability of water. Amargosa Valley is
considered & mid-latitude desert; it
receives on average 4 inches of rain per
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year. Mareover, there are few naturally-
occurring sources of drinking water
supply; surface water supplies are
restricted to e few na springs and,
although ground water is available, one
has to drill for it. Because of costs
associated with drilling and pumping
und water, agricultural development

s tended to favor areas where the
ground water is shallow. Thus, despite
almost 100 years of improvements in
farming technology, practical
limitations in soil fertility combined
with the economics of irrigation-based
agriculture continue to restrict farming
activities to the same basic location
within Amargosa Valley.

Man-made developments, such as the
introduction of commercial electricity
in Amargosa Valley in the early 1960s,
have made the economics of irrigation-
based agriculture somewhat more
attractive and led to diversification of
the local economic base which now
includes a dairy, a turf farm, e hotel, &
casing, and & golf course. The
availability of commercial electricity
has also led to & moderate increase in
the permanent, non-farming resident
population. Non-farming activities, es
one commenter pointed out, are
generally unaffected by ground-water
depth, soil type, and other similar
factors and could take place anywhere
in the Yucce Mountain area, but have
not, because the lands immediately
surrounding Yucca Mountain sre
Federally-owned. It is likely that in
addition to the existence o
infrastructure (roads and commercial
electricity) other factors as significant as
the physical ones, elso have contributed
to diversification of the local economic .
base in Amargosa Valley. However,
decisions to pursue diverse business
ventures are typically made privately,
by business persons or corporations,
taking into account economic forces in
the market place. In the Commission’s
view, it is impossible to predict the
future behavior of the national or Jocal
economy and translate this behavior
into specific buman actions in the
Yucca Mountain area.

In summary, the requirement that the
RMEI use water of average contaminant
concentration, in & volume of water
{3,000 acre-feet) reflective of &
community, is conservative. Because the
RMEI is defined as that person
reasonably likely to receive the highest
doses, the selection of RMEI
characteristics must take into
consideration both the magnitude of the
dose like?' to be received and the
likelihood that 2 dose will actually
occur at that location, The Commission
believes that EPA selected the
characteristics of the RMEI based on
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cautious and reasonable assumptions for
the community of individuals likely to
receive the highest doses. For these
reasons, the Commission has adopted
EPA'’s definition of the RME], as it
appears at 40 CFR part 197 and added
the additional requirement for water
usage by the RMEL

Issue 3: How will potential doses from
the air-pathway be evaluated during the
period of repository operations
(preclosure period)?

Comment. A subject of continuing
concern for any possible geologic
repository at Yucca Mountain is the
potential effects of unexpected (low
probability) releases of gaseous/
particulate radionuclides during the
preclosure phase of operations (i.e.,
DBEs). As a matter of background, it was
noted that radioactive fallout from
atmospheric tests of nuclear weapons
conducted at the NTS during the 1850's
was transported by prevailing westerly
winds to communities east of the NTS,
such as Caliente (Nevada). Because
prevailing wind patterns are unlikely to
change, concerns were expressed that
health effects similar to those assumed
to have resulted from atmospheric
testing may arise from potential
repository operations. Accordingly, it
was suggested that a critical group based
on exposure to an gir-pathway should
be evaluated.

Response. The Commission is aware
of the effects of local atmospheric
conditions on past nuclear testing
activities (which were not subject to
NRC regulation). During operations,
DOE is required to control releases from
all potential pathways, including
atmospheric, such that no member of
the public is exposed to more than 0.15
mSv/year (15 mrem/year). To comply
with this requirement (at § 63.111) DOE
will need to account for potential
gaseous and particulate releases to
existing members of the public
(including current down-wind
communities, such as Caliente). This
requirement also directs DOE to conduct
a preclosure safety assessment (§ 63.112)
that shows (1) that the GROA design
and normal operations at the site will
limit the release of gaseous and
particulate radionuclides so that the
public dose will remain below 0.15
mSv/yr (15 mrem/yr) dose and (2} that
in the event of an unlikely, but credible
emergency situation, the design is
robust enough to constrain potential
doses to within acceptable public health
and safety standards.

3.6 Critical Group Characteristics and
Reference Biosphere

Issue 1:Is the average member (of &
critical group) an appropriate measure
to protect public health and safety?

mment. A number of commenters
focused on the proposed approach of -
calculating doses to an average member
of a critical group. Commenters noted:
(1) Use of the average member results in
some people (aside from those with
extreme habits) receiving less protection
than others (i.e., individuals protected
by assuming current conditions may not
be protected under potentially different
future conditions); (2) the proposed rule
does not provide a definition of the
average member of the critical group; (3)
the arpropriate measure is the average
of calculated doses to members of the
critical group rather than a single dose
calculated for a single member with
average characteristics; and (4) a subset
of the farming group that would be more
likely to experience bealth effects (e.g.,
children) should be used.

A few commenters suggested use of 8
subsistence farmer. One commenter
added that sensitivity studies should be
done for a subsistence farmer (i.e., all
food locally grown) located closer than
20 km from the proposed repository site
to gain insights into risk, even though
such a scenario would be unlikely.

Response. Although the Commission
finds that limiting the dose received by
the average member of the critical group
is protective of current and future
populstions in the vicinity of the site,
the final rule has been changed, as
required by EnPA, to use 40 CFR part
197's mean dose to the RMEI as the
measure to compare with the dose limit.
The RMEI approach has been
characterized as providing a similar
level of protection to that achieved by
protecting the average member of the
critical group, as was proposed for part
63. In its comments to EPA on the
proposed 40 CFR part 187, the NAS
noted that the reasonably maximally
exposed individual is very similar to the
internationally used critical group
approach. Additionally, in the proposed
rule, NRC quoted the International
Commission on Radiological Protection,
which stated that it may be convenient
to define the critical group in terms of
a single hypothetical individual. The
International Atomic Energy Agency’s
(IAEA’s) Biosphere Modeling and
Assessment working group has taken it
further and calls such & hypothetical
individual a reasonably maximally
exposed individual (BIOMASS, 1999).
Although there are slight differences
between the EPA's reasonably
maximally exposed individual and
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NRC's proposed average member of the
critical group, they are virtually the
same (especially in view of the IAEA’s
guidance). As noted earlier, the
Commission has adopted the RMEI
approach to be consistent with 40 CFR
part 197.

The issue of whether children are
protected has been taken into
consideration in developing the rule
(see discussion under Infant and
Children Dose Standard). In summary,
the standards were developed with
sufficient conservatism to protect all
members of the public regardless of age
or gender.

he Commission disagrees with the
recommendation that the NRC should
use the admittedly unlikely subsistence
farmer approach as the basis to test
sensitivities (for additional information
on the subsistence farmer approach, see
the response to Issue 2, below). The
NRC expects that sensitivity studies
based on unrealistic and unlikely
exposure scenarios would provide
results that would be difficult to
interpret and relate to the actual
anticipated conditions of exposure. The
NRC, however, agrees with the
commenters’ recognition of the value of
sensitivity analysis as a tool to gain
insight into uncertainties and the
importance of parameters and models.
NRC conducted extensive sensitivity
analyses with an independently
developed total performance assessment
code (Nuclear Regulatory Commission,
*Sensitivity and Uncertainty Analysis
for a Proposed Repository at Yucca
Mountain, Nevada, Using TPA 3.1,
Volume 2: Results and Conclusions,"”
NUREG 1€68, Vol. 2, Washington DC:
Nuclear Regulatory Commission) in the
development of the proposed rule.

Issue 2: Has NRC made cautious and
reasonable assumptions about the
charagteristics of the proposed critical

up?

Colx)nment. A variety of comments
were received which ere related to
critical group assumptions specified in
the proposed NRC rulemaking. A few
commenters disagreed with

ecification of critical group

acteristics based on current
conditions, noting that over long time
frames such conditions are likely to
change. Another commenter asserted
that the assumption that all locally
grown food is. contaminated is vague
because the proposed rule does not state
all food consumed by the critical group
is locally grown (the commenter
disagreed with the use of a subsistence
farmer approach that would result from
assuming all consumption wes local).
The commenter further stated that the
expected plume dimensions and
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number of farms make the assumption
thai all local food is contaminate
excessively conservative (i.e., tends to
overestimate dose). The commenter
noted local surveys show that not all
food consumed in Amargosa Valley is
locally grown. Other commenters
offered that the critical group should be
8 subsistence farmer because that
approach is conservative and bounding
{suggesting that no dose would be
allowed higher than the critical group's
and therefore it would be protective of
all}. Another commenter stated the
reasonably maximally exposed
individual for a subsistence farmer also
provides broad protection of all people
{excepting these with extreme habits),
and its conservatism would lessen the
effect of assuming constancy of future
behaviors. Still another commenter
tentatively approved the NRC choice for
critical group noting the actual critical
group is likely to involve commercisl,
light industrial activities and, therefore,
assuming a farming community is
conservative (i.e., protective). One
commenter questioned the accuracy of
the reported Yopulatiun count for
Amargosa Valley.

Some commenters suggested
alternative critical groups as being more
representative or protective of the local
population. Representatives of the
Western Shoshone people suggested
their long existence in the region end
lifestyle in clase proximity to the land
support selection of 8 Western
Shoshone critical group. They noted &
long history of & humin&and gatherin
“subsistence" lifestyle that is expecte
to remain into the future. Farming and
livestock activities were also discussed
as recent introductions to the Westemn
Shoshone lifestyle.

Response. Although the Commission
considers the proposed assumptions
about the characteristics of the critical

oup to be rrotective of current and
gmre populations in the vicinity of the
site, the final rule has been changed, as
required by EnPA, to use the mean dose
to the RMEI, as defined at 40 CFR part
197, as the measure to compare with the
dose limit. Although there are slight
differences between the characteristics
of EPA’s reasonably maximally exposed
individual and the proposed average
member of the critical group, they are
practically the same. However, as noted,
the Commission has adopted the
characteristics of the RMEI as specified
in 40 CFR 197 and added two additional
requirements.

egarding the two additional
requirements, the final regulations
specify: (1) The water demand to be
used in estimating exposure to the RMEI
(see response to Issue 2 under Critical

Group Location}; and (2) that the RMEI]
is an adult with metabolic and
physiological considerations consistent
with present knowledge. Specification
of the RMEI as an adult is: (1) Consistent
with the NAS recommendations for
specifying the exposure scenario by
rule; (2) consistent with the proposed
regulation characteristics for the
exposure scenario; (3) consistent with
the criteria for the RMEI specified in the
EPA standards (i.e., drinks 2 liters of
water per day); end (4) consistent with
the EPA's Draft Federal Radiation
Protection Guidance for Exposures of
the General Public {59 FR €6422;
December 23, 1894). The Commission
considers the RMEI epproach and
associated characteristics of the RMEI to
be protective of the health and safety of
the public and environment (see also
responses under Infant and Children
Dose Standard and Location of the
Critical Group or RMEI).

The Commission disagrees with the
suggestions that a subsistence farming
critical group should be used in dose
calculations or that the RMEI be a
subsistence farmer. As noted sbove, the
Commission considers the RMEI
ap?roach from 40 CFR part 197 to be
fully protective. The RMEI approach
requires DOE to use diets and lifestyles
representative of the people who now
reside in the Town of Amargosa Valley,
Nevada. Therefore, 8 variety of diets and
lifestyles, including farming as it occurs
today, will be represented in the
characteristics of the RMEL The
Commission considers the use of local,
present day conditions to be the most
realistic basis for RMEI behavior
assumptions, and present evidence
indicates that there are no subsistence
farmers in the vicinity of Yucca
Mountein. NRC disagrees with the
suggestion that the excessive
conservatism of the subsistence
approach is needed to offset any
presumed lack of conservatism from the
assumption of current conditions.

The Commission also disagrees with
the suggestion that a Shoshone critical

group should be used in dose
czalculations or that the RMEl be a
Western Shoshone. In defining the

critical group for the proposed rule, the

Commission considered the possibility

of a Native American based critical
group. To date, based on all the
information including the information

provided by public comments, NRC has
not been sble to identify a suite of
common characteristics of Native
American groups in the region that is
both different from the proposed
farming critical group and likely to lead
to greater exposures than the proposed
farming critical group or the RMEL
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Thus, the NRC believes the use of a
RMEI for postclosure exposures protects
Netive Americans as well as other
members of the 1publit:.

Issue 3: Should NRC include potential
future climate changes in the
specification of a reference biosphere?

Comment. One commenter asked that
the NRC clarify whether it has
determined with certainty that a future
ice age will occur and, if so, provide the
supporting documentation. If such a
determination has not been made, NRC
should revise the proposed rule to
reflect greater uncertainty with regard to
climate change. DOE recommended that
NRC move proposed § 63.115(a)(3) and
(4) to proposed § 63.114 to remove the
implication that climate change needs to
be considered for biosphere
assumptions. Both DOE and another
commenter claimed that because NRC
expects that climate change (from arid
to semi-arid) will not alter the biosphere
sufficiently to cause major changes in
potentiel exposure pathways, climate
change should be removed from the
biosphere requirements. DOE noted that
climate change and changes in the
geologic getting affect the performance
assessment and, thus, should be moved
to §63.114. Another commenter
recommended deleting proposed
§ 63.115(a)(3) and revising proposed
§ 63.115(a)(2) to reflect current climate
conditions. Yet another commenter
stated that evolution of the geologic
setting should not be part of the
reference biosphere, and thus the
requirements should be moved under
performance assessment (proposed
§63.114).

A commenter stressed the need to
emphasize present-day conditions for
defining the biosphere and provided a
number of supporting points for NRC
consideration. The commenter agreed
with NRC that use of future human
behavior is speculative and, thus, it is
appropriate to 1imit assumptions to
present-day behavior. The commenter
noted risks to future generations should
be based on levels deemed tolerable by
present day society. The commenter
claimed such analyses of future risk can
only be done by assuming present-day
behavior. The commenter also noted
that using present-day characteristics
provides confidence to the local
community.

Another commenter believed that the
emphasis on present-day conditions,
while adequate for the time of site
characterization, does not teke into
consideration processes and events
currently teking place in Southern
Nevada which could lead to different
futures. Cited examples include the
rapid growth that has occurred (and



o

Federal Register/Vol. 66, No. 213/Friday, November 2, 2001/Rules and Regulations

55757

continues) in Southern Nevada over the
past 30 years and the increase in urban
growth of southern Nye County (e.g.,
Pahrump). Such growth was noted as
important because jt increases demand
for, and pumping rates of, ground water,
which could lead to changes in
gradients that would accelerate
contamination. It was further mentioned
that ground-water sources north of Clark
county have long been considered
options to meet future water demands.
For these reasons, the NRC should
consider such future possibilities as
alternatives to present-day biosphere
conditions.

Response. Because some commenters
questioned the Commission’s basis for
including climate change in the
performance assessment requirements of
the proposed rule, the Commission
responds by providing additional
information supporting the theory that
climate change is possible during the
proposed period of performance. The
mcﬁ:sion of climate change in biosphere
requirements is consistent with the EPA
standards and is also further justified
based on a reasonable likelihood that
climate change will occur in the future
and the fact that such changes have the
potential to impact the biosphere.
However, comments suggesting that
NRC consider future economic growth
trends ignore inherently large
uncertainties in predictions of such
futures over both short and long time
frames. The Commission finds that the
inclusion of such future predictions
would add inappropriate speculation
into the requirements, would not
enhance public safety, and is likely
inconsistent with the EPA standards.
Therefore, the language of the proposed
rule, which requires DOE to consider
climate change and precludes
consideration of changes to assumptions
of lifestyle end land use, that could be
subject to speculation sbout future
economic growth, is retained in the final
rule, with the exception that the critical
group has been replaced with the RMEI
for consistency with EPA’s standards.

Although it'is beyond the capabilities
of present-day science to determine
“with certainty” that & future ice age
will occur, the present paleoclimatic
data support that (1) ice ages have
occurred in past history, (2) climate
changes in the past have exhibited a
cyclical pattern, and (3) the cycle is
likely to lead back to another ice age.
The NRC has extensively investigated
relevant research on future climate
change in the vicinity of Yucca
Mountain and has summarized the
available information in an Issue
Resolution Status Report (Nuclear
Regulatory Commission, “Issue

Resolution Status Report Key Technical
Issue: Unsaturated and Saturated Flow
Under Isothermal Conditions,"” Revision
2, Vol 1, Washington DC: Nuclear
Regulatory Commission, June 1898).
(For more information about obtaining
reports from the NRC PDR, mail a
request to U.S. Nuclear Regulatory
Commission, Public Document Room,
Mail Stop O1F13, Washington DC
20555, or e-mail pdr@nrc.gov.) The NAS
committee also was familiar with the
science behind future climate changes
and stated, in its recommendations on
Yucca Mountain standards, thet e future
ice age in the next few bundred years is
unlikely but not impossible, in the next
10,000 years is probable but not assured;
however, over a million-year time
frame, the climate is virtually certain to
pass through several glacial-interglacizal
cycles (i.e., ice ages). The Commission
believes there is sufficient information
in the paleaclimate record to justify
including climate change in the final
regulations regarding effects on
repository performance.
imate change was included in the

groposed regulations for the reference

iosphere in § 63.115 because the NRC
believed there was sufficient scientific
evidence supporting the potential for
climate change over the long time
frames considered by the performance
assessment calculations. Although NRC
analyses suggest that inclusion of
climate change in the biosphere is not
likely to significantly change the
assumed local climate conditions and
assumed exposure conditions, the
Commission believes it is important to
include the consideration of climate
change in both the geosphere and the
biosphere performance assessment
calculations to ensure that the
conceptual model of the environment is
consistent with our scientific
understanding of reasonably anticipated
natural events. The NRC also believes it
is important for DOE to include these
processes in its performance essessment
calculations and do the necessary
technical analyses to ensure the
processes have been adequately
considered and addresse%.

The NRC agrees there is a need to
emphasize current conditions when
applied to behavioral characteristics of
the RMEI. The natural systems of the
biosphere are allowed to vary (e.g.,
climate charge] because the geologic
record provides evidence of past climate
over a long time frame, which provides
8 strong basis for predicting future
changes. Because human behavior
cannot be similarly predicted, a similar
approach cannot be used for the RMEI
and the influence the local population
has on the biosphere. Thus, it is
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necessary to emphasize current
conditions for the RMEI (see response to
Issue 1 for more information). The
suggestion that NRC consider alternative
futures related to human bebavior is
speculative and leads to problems

eciding which alternative futures are
credible and which are unrealistic. Such
questions have no scientific or technical
answer. It is DOE’s responsibility to
demonstrate that the RMEI and
biosphere nssumgﬁons in performence
assessment calculations are consistent
with local conditions. During the review
of the license application, the NRC will
evaluate DOE's assumptions to ensure
they are consistent with current
information. Given the uncertainties
associated with local economics, NRC
believes it is unreasonable to expect
DOE to predict future growth conditions
in local areas and the consequences of
growth trends.

3.7 Absence of Separate Ground-Water
Protection Criteria

Issue: Why are there no separate
requirements for the protection of
ground water given the importance of
ground water in the erid environment of
Yucca Mountain and the fact that the
most likely pathway for radionuclides to
escape from the repository is via the
ground-water pathway?

Comment. Commenters were divided
on whether separate requirements for
protection of ground water are
necessary. Commenters supporting
separste requirements for protection of
ground water provided verious
rationales for instituting separate
requirements, such as: (1) Ground water
represents & veluable resource deserving
separate protection; (2) ground water is
the most likely source of contamination
to Yucca Mountain residents; and (3)

d water at Yucca Mountain should

e provided the same level of protection
efforded other sites around the country
that sre subject to separate ground-water
protection requirements under the Safe
Drinking Water Act (SDWA). Generally,
these commenters recommended -

rotecting ground water by either

imiting individual exposure from
drinking water to 4 mrem per year or
using EPA’s maximum contaminant
levels (MCLs). However, some
commenters opposed the imposition of
separate requirements for protecting
ground water. One commenter opposed
to separate requirements for protection
of ground water stated: (1) An overall
system approach for safety is
appropriate, and separate requirements
for protection of ground water represent
unnecesseary subsystem requirements
and (2) such requirements would not be
consistent with the recommendations of
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NAS and go beyond the health-based
standards mandated in section 801 of
the EnPA. o

Response. The Commission has
commented previously that an
individual, al)-pathway dose limit of
either 0.15 mSv (15 mrem) or 0.25 mSv
(25 mrem) TEDE ensures that the risks
from all radionuclides and all exposure
pathways, including the ground-water
pathway, are acceptable and protective.
The EPA itself acknowledged, in
publishing final standards for Yucca
Mountain, thatan *“ * * * Individual
Protection Standard is sdequate in itself
to protect public health and safety.”
However, ultimately, the EPA had to
make the decision whether to include
separate requirements for groundwater

rotection and the final EPA standards

or Yucca Mountain include such

requirements for the purpose of
protecting groundwater. Therefore, as
required by law, final part 63
requirements incorporate final EPA
standards for Yucca Mountain at 40 CFR
part 197, including separate ground-
water protection requirements. These
requirements, §§ 197.30 and 197.31,
appear in the final 10 CFR part 63
regulations as §§63.331 and 63.332,
respectively.
3.8 Multiple Barriers and Defense in
Depth

Issue 1: Should NRC set quantitative
limits {that is, subsystem requirements}
for specific barriers that make up the
repository system?

<Comments. The NRC received
comments both supporting and
opposing the & groach posed in part
63, which would provide & single
overall, health-based, performance
objective and evoid setting arbitrary,
quantitative limits on individual
barriers. Commenters in favor of a single
system performance goal stated that
risk-informed and performance-based
regulations allow the applicant and the
regulator to place greatest emphasis on
issues important to hezlth and safety.
Commenters supporting quantitative
limits for specific subsystems expressed
concern that reliance on quantitative
performance assessments to show
compliance with & single measure of
performance is less protective than
setting specific numerical criteriza for the
performance of individual barriers.
They argued that quantitative limits for
individual barriers are needed to
provide greater assurance for overall
repository performance and, in general,
supported keeping the quantitative
limits at part 60.

Response. The Commission believes
that it presented & sound basis for the
proposed approach to multiple barriers

and defense in depth in the
Supplementary Information
accompanying the proposed part €3.
The final rule adopts a single
quantitative performance goal for
individual protection and separate
limits for ground-water protection as
specified by the EPA standards. Beyond
these, the final rule does not place
quantitative limits on individual
barriers. After considering the
comments received, however, the
Commission recognizes a need to clarify
the multiple barrier requirements in the
proposed rule. The response to the next
issue discusses the specific :
clarifications adopted.

The Commission based its proposed
treatment of multiple barriers on the
following:
1. Consistent with the Commission’s
risk-informed and performance-based
regulatory philosophy, DOE is provided
flexibility for deciding the extent and
focus of site characterization. As the
repository designer, DOE may place
greater or lesser reliance on individual
components of the repository system
when deciding how best to achieve the
overall safety objective.

2. Estimates of subsystem
performance are subject to many, if not
all, of the same sources of uncertainty
as are estimates of overall system
performance. It is questionable,
therefore, whether the subsystem
criteria in part 60, or any other criteria,
could provide truly independent
assurance of total system performance.

3. The Commission recognizes that
techniques of performance assessment
have improved a great deal because of
significant advances in knowledge and
experience achieved since part 60 was
developed. These advances in
performance assessment technology
support the use of performance
assessment results for estimating long-
term repository performance. They also
obviate, in the Commission’s view, the
need to prescribe arbitrary, minimum
performance standards for subsystems
to build confidence in & system's overall
performance.

The Commission’s goal is to protect
public health and safety and to ensure
compliance with EPA’s standards.
NRC's evaluation of DOE’s compliance
demonstration will examine how all
components of the repasitory system
work together to achieve this goal.
Therefore, the emphasis should not be
on the isolated performance of
individual barriers but rather on
ensuring the repository system is robust,
and is not wholly dependent on & single
barrier. Further, the Commission
supports an spproach that would allow
DOE to use its available resources
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effectively to achieve the safest
repository without unnecessary
constraints imposed by separate,
additional subsystem p ance
requirements. It is elso important to
remember that part 63 requires DOE to
carry out 8 pe ance confirmation
program to provide further confidence

" that barriers important to waste

isolation will continue to perform as
expected (see Section 2.4 on
Performance Confirmation).

Issue 2: How does the multiple barrier
provision fulfill NRC's philosophy of
defense in depth in evaluating
repository performance?

Comments. Some commenters asked
the NRC to explain how we apply
defense in depth to the repository
without specific calculations or
numerical limits for meeting this
requirement. They stated that the
ggposed part 63 is not clear about how

E must demonstrate defense in depth
for repository performance.

Response. In general, the Commission
believes that a repository system sheould
reflect the philosogahy of defense in
depth. The Commission expects that if
a repository system is made up of
multiple barriers, then it will be more
tolerant of unanticipated failures and
external challenges. The final
regulations speci.:ly criteria for
quantitatively evaluating postclosure
performance (e.g., individual protection,
ground-water protection, and evaluation
of human intrusion). These criteria help
ensure defense in depth by requiri
calculations that provide risk insights
into the impact on performance o
specific system attributes and external
conditions. DOE must evaluate the
performance of the repository system, as
it performs as & result of compliance
with general design criteria (e.g.,
required use of multiple barriers and
identification of the repositary by
markers). DOE must slso evaluate the
gitem's response to various external

llenges (e.g., disruptive events
treated in the performance assessment,
&s well as a specified human intrusion
scenario).

Commenters on the proposed rule
pointed out that neither the intent of the
multiple barrier provision, mandated by
the Nuclear Waste Policy Act, nor how
NRC would determine compliance with
this provision, were clear. To clarify this
intent, the final rule explains the
concepts associated with the multiple
barrier provision in §63.102, and
provides the criteria in § 63.115.

The proposed rule would have
required and the final rule requires DOE
to: (1) Identify barriers; (2) describe
quantitatively each barrier's ability to
contribute to waste isolation; and (3)
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provide technical bases for the barriers’
capabilities as part of the overall
demonstration of compliance with the
individual protection standard (see
§63.114 (h}-{j) of the proposed rule).
Although not necessarily required as a
separate demonstration, this required
information on the capability of barriers,
integral to the performance assessment,
illustrates the resilience or lack of
resilience of the repository to
unanticipated failures or external
challenges. Also, quantitative insights
about the defense in depth of the
proposed repository emerge directly
from the quantitative evaluations in the
performance assessment. The
performance assessment must include
analyses of the effects of unlikely, but
credible, external challenges on overall
performance. (In its analyses, DOE must
consider disruptive events that have an
annual probability of occurrence greater
than 10~%.) Disruptive events may
degrade performance of the engineered
barriers or reduce the effectiveness of
natural barriers or both. Also, DOE must
evaluate uncertainty about the
performance of both engineered and
natural barriers in the performance
assessment, For example, uncertainty
about the corrosion rate of the waste
package will necessarily affect the
estimated lifetime of the package.
Likewise, uncertainty about
geochemical sorption will affect
estimates of the time it takes specific
radionuclides to travel in the geosphere.
As with the disruptive events, the
proper consideration of uncertginty in
the performance assessment should
ensure an evaluation of the range of
response of individual barriers to
various challenges (e.g., higher than
normal corrosion rates, lower than
normal geochemical sorption). Thus, &
complete performance assessment (i.e.,
one that complies with § 63.114) will
illustrate the effectiveness of the
muitiple barriers, and the
implementation of the philosophy of
defense in depth, such that the
individual protection standard is shown
to be met even when barriers are
chalienged.

The Commission has clarified how
DOE is to develop the technical basis for
each barrier's technical capability. The
change makes clear that & description of
relevant information ebout a given
barrier’s characteristics and
performance, which DOE has used to
support the overall performance
assessment, is sufficient to show
compliance with this requirement. The
language of the proposed rule was not
intended to imply that an acceptable
technical basis for multiple barriers

need be {or even could be) derived
separately from the basis for the
performance assessment itself. Rather,
the technical basis for the barriers
should be presented in a focused, clear
description. This description should be
derived from pertinent information
contained in the technical basis for the
performance gssessment.

Quantitative or Qualitative Assessment?

Consistent with the proposed rule, the
final rule allows DOE to select from
various methods to describe the
capabilities of the barriers. Regardless of
the method selected, DOE must describe
the capability of each barrier to perform

- its intended function and the

relationship of that barrier’s role to
limiting rediologicel exposure in the
context of the overall performance
assessment. The Commission bas
considered the comment that an
evaluation of each barrier's capability
should be quantitative. The Commission
continues to believe a qualitative
approach, as proposed, is appropriate
for the following reasons:

1. It provides the Commission with
information to be considered in its
decisions without constraining its
considerations to & specific limit for a

articular barrier, which could result in
ess favorable overall system
performance.

2. It gives the Commission the
flexibility to consider the nature and
extant of conservatism in the
evaluations used for compliance
demonstration, end to decide whether
there is a need to require DOE to reduce
uncertainties in its assessment (e.g.,
collecting more site data) or to include
further mitigative measures.

3. Quantitative evidence of the
capability of individual barriers to
contribute to waste isolation is an
integral part of the performance
assessment. Therefore, an additional
quantitative lirit is not necessary to
show that overall performance reflects &
system of multiple barriers.

The Commission understands-that
establishment of explicit, quantitative
limits for individual barriers might be
cousidered a desirable and more easily
explained approach. That being said,
however, the Commission knows of no
scientific basis for setting such limits for
particular barriers at Yucca Mountain,
or at any other site, independent of the
complex repository system in which
they must perform. The Commission is
confident that evidence for the
resilience, or lack of resilience, of a
multiple-barrier system will be found by
examining a comprehensive and
properly documented performance
assessment of the behavior of the overall
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repository system. Such an assessment
must consider credible and supportable
ra:ges of individual parameters and
modeling assumptions, and must
include multiple eveluations of & wide
range of combinations of resulting
barrier performance.

Finally, the required description of
barrier capability provides information
that will aid in the interpretation of the
performance assessment results, while
8t the same time providing information
that is independent from the condition
of the other barriers. For example, the
unsaturated and saturated zones could
provide significant retardation to many
radionuclides such that radionuclides
will not reach the RMEI within 10,000
years regardless of when the waste
package fails. This capability of geologic
systems to “‘retard"” or slow the
movement of contaminants exists
whether or not the waste package is
breached. Thus a geologic barrier can
provide defense in depth irrespective of
releases from the waste package.
Describing the capabilities of the
system’s component barriers (e.g.,
retardation of specific radionuclides in
specific geologic media) can be
accomplished by describing the
applicable conceptual models and
parameters used in the performance
assessment. It does not require
quantitative calculations beyond those
performed to demonstrate compliance
with the postclosure performance
objectives. The Commission believes
that understanding the cepability of the
system's component barriers provides
an nnderstanging of the repository
system that can increase confidence that

e postclosure performance objectives
ere met. The Commission is satisfied
that the clarifying additions discussed
above, along with other requirements at
§§ 63.114 and 63.115, if met, will
provide sufficient basis to determine
whether a proposed repository system
acceptably provides & system of
multiple barriers.

3.9 Compliance Period

Issue 1:1s a 10,000-year compliance
period reasonable in light of the NAS
recommendations?

Comment. Several commenters stated
that & 10,000-year compliance period
conflicts with the NAS recommendation
that the time over which compliance
should be assessed should include the
time when greatest risk occurs, within
the limits imposed by the stability of the
geologic system, and that rejecting the
NAS recommendation is arbi .

Response. The EPA standards lor
Yuccea Mountain provide for a
demonstration of compliance over 8
10,000-year time frame. Moreover, the
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* Commission agrees that a 10,000-year

compliance period is reasonable for the
reasons identified in the supplementary
information provided with the proposed
criteria at part 63 (64 FR 8647; February
22, 1999). The fact that it is feasible to
calculate performance of the engineered
and geologic barriers making up the
repository system for periods much
longer than 10,000 years does not mean
that it is possible to make realistic or
meaning(?ul projections of human
exposure and risk, attributable to
releases from the repository, over
comparable time frames. NAS
acknowledged that projecting the
behavior of human saciety over long
periods is beyond the limits of scientific
analysis and recommended that
“‘cautious, but reasonable’’ assumptions,
based upon current knowledge, be made
with regard to the selection of biosphere
and critical group parameters for Yucca
Mountain. Determining Iust how far into
the future current knowledge can no
longer support “‘reasonable”
assumptions about pathways affecting
human exposure is clearly a subjective,
policy judgment. NRC believes that, for
periods approaching 1,000,000 yesrs, as
suggested by NAS, during whi
significant climatic and even human
evolution would almost certainly occur,
it is all but impossible to make useful
and informed assumptions about human
behaviors end exposure pathways. NAS
explicitly acknowledged that selection
of a time period over which compliance
should be evaluated necessaril
invalves both technical and policy
considerations (see p. 56, “Technical
Bases for Yucca Mountain Standard,”
National Research Council, 1995).

Issue 2: Should NRC require DOE to

provide supplemental analyses of
repository performance at times other
than 10,000 years?

Comment, One commenter stated that
although a 10,000-year compliance
eriod is well justified, it would be
Eeneﬁcial to require, either by rule or
guidance, 8 supplemental analysis for
performance at 1,000 years. This
analysis would help to identify
vulnerabilities such as juvenile failures
of waste packages, so that DOE can
reduce the likelihood and consequences
of such vulnerabilities. The same
commenter also stated that a
supplemental analysis at 100,000 years,
or even later, can provide a useful
projection of the final transport of waste
from the repository, particularly for the
ve;y long-lived isotopes.
esponse. The Commission will not
require DOE to provide s:pplemental
analyses of repository performance at
times other than 10,000 years. To
demonstrate compliance with the

individual dose limit, the expected
annual dose needs to be below the
regulatory limit at all times within the
10,000-year compliance period. This
requires a time history of repository
performance throughout the 10,000-year
compliance period. Therefore,
repository performance at 1,000 years
can be derived from the performance
assessment provided by DOE in the
license application. A separate,
supplemental analysis at 1,000 years is
not necessary. It may be useful to note
that NRC pre-licensing activities include
providing guidance that DOE (and other
stakeholders) can use to develop 2
transparent performance assessment
that will reveal an understanding of the
relationship between the performance of
individual components or subsystems of
the geologic re})ository and the
performance of the total system at all
times over the 10,000-year compliance
period.

In response to Issue 1 (Is & 10,000-year
compliance period reasonable in light of
NAS recommendations?), the
Commission questions the realism and
meaningfulness of projections of human
ex)posure and risk, attributable to
releases from the repository, over time
frames much longer than 10,000 years.
Reqluiring DOE to provide a separate
analysis of repository gerformance over
very long times in the license
application would be inconsistent with
our position on the utility of this
information, as well as with EPA’s
standards for Yucca Mountain. The EPA
standards require that DOE include an
analysis of repository performance up
through peak dose in &e EIS which
would accompany any potential license
application. This provision is included
in the final part 63 regulations at
§63.341. The Commission notes that
there is no standard that must be met
with respect to these peak dose
calculations, and that there is no finding
that the NRC must make with respect to
these peak dose calculations nor may
they be the subject of litigation in any
NRC licensing proceedings for a
repository at Yucca Mountain.

3.10 Human Intrusion Scenario

Issue 1:1s the Commission's proposal
for the human intrusion calculation
appropriate for evaluating the ability of
the repository to withstand an intrusion
event?

Comment. Some commenters noted
that, because of the uniqueness of the
repository, it is likely that institutions
involved with the development,
construction, and operation of a
repository, and knowledge of its
existence, are likely to persist longer
than 100 years after the repository is
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permanently closed. Because some form
of institutional, corporate, or anecdotal
knowledge about the proposed
repository, would exist well beyond
closure, eny drilling into the repository
would be advertent, not inadvertent,
contrary to the NAS" recommendation.
Thus, given the likelihood of multi-
generational knowledge about any
profosed re‘fository that could persist
well beyond permanent closure, there is
no reason to believe that unintended
human intrusion would occur shortly
after the loss of institutional controls.
Also, given the current waste package
design, DOE asserted that current
drilling techniques would likely not
lead to waste package penetration
without recognition by the drillers.
Other commenters noted that any
natural resource exploration campaign
is likely to involve more than an
exploratory borehole. Moreover, because
of the potential for changing resource
needs over the long period of regulatory
concern, there is the possibility for
multiple exploration camrai end,
thus, the potential for multiple
boreholes breaching the repository.
Consequently, the rule should be
changed to require that effects of
multiple boreholes on repository
performance be evaluated.

One commenter questioned the
rationale for not regulating the
radioactive materials brought to the
surface, in drill cuttings or captured in
drill core, becauss these materials
would enter the biosphere and have the
potential for exposing members of the
drilling crew and the public.

Response. The Commission supports
and is implementing the ap roaci for
evaluation of buman intms{:m &s -
specified in EPA's final standards. The
Commission proposed at part 63 a
stylized calculation that prescribed the
timing of the intrusion (i.e., 100 years
after permanent closure), the repositary
barriers affected by the intrusion (i.e.,
unsaturated zone and the waste
package), and the relevant exposure

athway (/.e., ground-water pathway).

e comments received reflect the
difficulties presented to EPA and to the
Commission in selecting an appropriate
approach for evaluating human
intrusion. As noted by NAS, selecting
an approach for evaluating buman
intrusion requires consideration of

.unknowns (i.e., how and when

intrusion into the repository will occur],
ability to estimate the effect of a,
postulated intrusion into the repository,
and policy considerations for setting an
apf)rotgriate standard. In the proposed
rule, the Commission specified a
“*stylized” calculation to test resilience
of the repository and preclude
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speculation on the form of the intrusion
and when it may occur. However, the
Commission also believes it is necessary
to provide flexibility to DOE to support
an alternative calculation such as the
approach provided in EPA’s final
standards. The final EPA standards
provide DOE the flexibility to identify _
the time of the intrusion as theearlie
time that human intrusion into the
waste package could occur without
recognition by the drillers. The
Commission has implemented this
approach in the final regulations.

esponses to specific comments on
the timing and frequency of the
intrusion, details of the intrusion
scenario regarding effects on the
contents of the waste package, and
exposure gathways for the intrusion are
provided below:

Timing and Frequency of Intrusion

DOE commented that the proposed
calculation was unrealistic because it is
unlikely that & borehole would intersect
a waste package because the cross-
sectional area of the waste ]packages is
small relative to the overall area of the
repository footprint. DOE also noted
that, at 100 years, it is unlikely the
waste package could be penetrated,
using current drilling techniques,
without recognition by the drillers (DOE
does not expect the waste packages to
degrade significantly during the 10,000-
year regulatory period). The final
regulation, which implements the
approach contained in the EPA
standard, provides DOE with the
flexibility to determine and to justify
(subject to NRC review) its selection of
the time of the intrusion event based on

the condition of the waste package.
Another related issue is whether the

stylized calculation should consider
multiple intrusions. The final EPA
standards resolve this issue in favor of
a single intrusion. Moreover, in its
findings and recommendations, NAS
argued against analyses of whether and
how often exploratory drilling would
occur at Yucca Mountain because of the
complexities associated in such
assessments. Simply stated, the NAS felt
that no one can accurately predict the
characteristics of future buman socie
and their tecknology. In the context o
human intrusion, estimating the
probability of exploratory drilling for a
given resource relies on an ability to
predict certain economic and technical
factors that influence supply of, and
demand for, that resource. In fact, NAS
noted that the continued advances in
noninvasive geophysical techniques
may, in fact, reduce the number and
frequency of exploratory boreholes.
However, some evaluations of the

resource potential of the site suggest
that Yucca Mountain (and the area
immediately around it) does not
represent &n attractive candidate for
either random or systematic expioratory
drilling et this time ((1) Raines, G.L., et
al. {eds.}, “Geology and Ore Deposits of
the Great Basin,” Geological Societv of

-

Symposium Proceedings, April 1-5,
1990, Reno/Sparks, Nevada, 2 vols.,
1891; (2) Schalla, R.A,, and E.H.
Johnson (eds.), Oil Fields of the Great

-Basin, Reno, Nevada, Geological Society

of Nevada, 1994; (3) Sherlock, M.G.,
D.P. Cox, and D.F. Huber, “Known
Mineral Deposits and Occurrences in
Nevade (Chapter 2),” in D.A. Singer
(ed.), “*‘An Analysis of Nevada's Metal-
Bearing Minera! Resources,” Reno,
Nevada, Nevada Bureau of Mines and
Geology, Open File Report 96-2, 1996;
end (4) Singer, D.A. (ed.}, “An Analysis
of Nevada's Metal-Bearing Mineral
Resources,” Reno, Nevada, Nevada
Burezu of Mines and Geology, Open File
Report 86-2, 1996; end (5) U.S.
Department of Energy, *Site
Characterization Plan, Yucca Mountain
Site, Nevada Research and Development
Ares, Nevada,” Office of Civilian
Radioactive Waste Management,
Nevada, DOE/RW-0198, 8 vols.,
December 1988, pp. 1-256-1-313).
Consequently, any consideration for the
drillin% of multiple exploratory
boreholes or later drilling of more
boreholes further increases the
speculative nature of the intrusion
scenario with potentially little increase
in understanding repository resilience.
The EPA standards provide for
consideration of & single borehole at the
earliest time that human intrusion into
the waste package can occur without
recognition by the drillers. The
Commission believes this is an
appropriate test for evaluating
repository resilience. Moreover, the
suggested alternative to evaluate
multiple intrusions for the human
intrusion calculation fails to reflect the
purpose of the human intrusion
calculation, that is to test the resilience
of the repository, not to evaluate the
speculative issue of frequency of the
intrusion.

Intrusion Scenario

The public comments on part 63 point
out the need to clarify certain aspects of
the prescribed human intrusion event at
proposed § 63.113(d) with respect to the
effects of human intrusion on the
contents of the waste package.
Consistent with current drilling
practices, it can be reasonably assumed
that material inside the waste package
that is intercepted by the borehole
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‘ t.hat.

would be taken to the surface. Proposed
part 63 stated the borehole “extends to
the saturated zone, and is not
adequately sealed."” Some commenters
suggested that particulate HLW inside
the waste package would be free to fall
to the saturated zone inside the
inadequately sealed borehole. The

e e |

ontrary to current drilling
gractices. an inadeguately sealed
orehole would allow particulate waste
to fall directly to the saturated zone.
However, an inadequately sealed
borehole would likely allow water to
readily enter the waste package; release
of radionuclides from the waste Fackage
by and in water, and transport of these
radionuclides to the saturated zone by
way of the borehole rather than through
geologic units that could potentially
retard the transport of radionuclides.
NRC has clarified this point at
§63.322(e) and (f) in the final rule.

Exposure Pathways

Human intrusion has the potential for
releasing particulate HLW to the surface
with drill cuttings or providing a fast
pathway for radionuclides to be
transported to the saturated zone by
water (e.g., water enters the waste
package, releases radionuclides, and
transports radionuclides by way of the
borehole to the saturated zone). NAS
concluded, and the Commission agrees,
that analysis of the risk to the public or
the intruders (i.e., drilling crew) from
radioactive drill cuttings left unattended
at the surface for subsequent dispersal
into the biosphere would not fulfill the
purpose of the human intrusion
calculation because it would not show
how well a particular repository site and
design would protect the public at large.
Rather, an analysis of the gazard of
particulate HLW lef on the surface
would be dominated by assumptions
subject to significant speculation and
uncertainty regardless of the particular
site or design under evaluation.
Additionally, the release to the surface
represents & one-time release with no
long-term efiect on the repository
barriers. Alternatively, releases to the
ground-water pathway can be adversely
influenced over a long period of time by
an intrusion event that affects barriers of
the repository (see the discussion on
barriers). Therefore, an appropriate test
of the resilience of the repository is an
evaluation of the effects of intrusion on
releases in the ground-water pathway.

Issue 2: Is 8 quantitative comparison
between the individual dose limit and
the results of the stylized human
intrusion calculation appropriate for
evaluating the impact of human
intrusion?
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Comment. Commenters questioned
the value of comparing the results of
what is essentially a deterministic
“bounding” calculation for human
intrusion with that of the probabilistic
(risk) analysis of overall repository
performance. Because risk is a function
of both probability and consequence,
evaluation of human intrusion, without
accounting for the probability of the
event taking place, must also apply
judgment as to what constitutes an
acceptable consequence. NEI suggested
that selection of an acceptable
consequence limit should be guided by
the same logic that was used in
establishing the proposed preclosure
licensing requirements for DBEs found
at §63.111. This logic sets higher dose
limits for those events that are unlikely
to occur (i.e., Category 2 DBEs)
compared with the dose limit for those
events expected to occur (i.e., normal
operations or Catetgory 1 DBEs).

DOE suggested that the use of a highly
speculative human intrusion scenario to
evaluate the robustness of the repository
is inappropriate and makes a poor
criterion for potentially disqualifying
the Yucca Mountain site. In particular,
DOE noted that designing a repository to
meet a restrictive human intrusion
performance criterion may Jead to
suboptimization of the overall
repository design. Therefore, DOE
recommended that the results of the
intrusion calculation be used as 8
qualitative indicator of repository
“'resilience.”

Response. The objective of the human
intrusion assessment is to inform any
Commission decision regarding the
need for DOE to reduce uncertainties in
its estimates of performance.or to
provide more measures to mitigate
consequences and protect public health
and safety. As discussed in the previous
response, the Commission is
implementing the approach for
evaluation of human intrusion as
specified in EPA’s final standards. This
approach provides DOE flexibility in
determining the timing of intrusion and
sets an annual individual dose limit of
0.15 mSv/yr (15 mrem/yt).

3.11 Postclosure Aspects of Repository
Design

Issue 1: Should the NRC limit the
thermal energy output per unit area of
the repository?

Comment. High-level waste
(principally spent nuclear fuel) wil}
continue to produce thermal energy
following its disposal in a geologic
repository. Host rock temperatures
would be affected by the burn-up
history of the waste, its age, and the
density of waste package canisters

within the repository. The resulting
thermal load may result in a thermal-
mechanical-hydrologic-chemical (T-M-
H-C} response in the host rock and
surrounding geologic setting, and thus
may have a deleterious effect on
repository performance. Given this
concern, some commenters noted the
proposed rule did not adequately
account for the thermal output of the
waste. In particular, some commenters
suggested that the retiulations should
place a limit on the thermal cutput that
would better ensure safe operation end
long-term stability of the repository.
One commenter even suggested that the
waste be allowed to cool for 100 years
prior to emplacement as a means of
addressing this potential design issue.
Response. The Commission believes

that it is inappropriate to specify & limit
on the thermal energy output per unit
area of the repository in the rule. This
groposed regulation is performance-

ased and allows DOE wide latitude in
how it designs any potential Yucca
Mountain repository by requiring DOE
to take into account likely site
conditions, processes, and events
expected during the time period of
regulatory concern. Consequently, as a
result of site characterization, DOE can
be expected to come to some conclusion
regarding the significance of T-M-H-C
coupling to repository performance and
account for it in both its preclosure
design &s well as in its postclosure
performance assessment. The
Commission recognizes that DOE is
evaluating different thermal loading
regimes in the context of its
Supplemental Draft EIS. For its part, the
Commission believes that it is
inappropriate to specify & limit on the
thermal energy output per unit area in
advance of DOE's scientific decision
making about the role and significance
of T-M-H-C coupling at the Yucca
Mountain site.

Issue 2: The repository design should
be as robust as reasonably achievable.

Comment, A commenter suggested
that although the ALARA principle
should not be used in calculating doses,
it should be used to design critical
repository structures, systems, and
components. By incorporating ALARA
into the rule, the commenter proposed
that the performance of certain design
features, particularly barriers, would be
optimized and made as robust as
reasonably achievable.

Another commenter suggested that
NRC should require that engineered
barriers be designed to account for an
oxidizing environment. The commenter
stated that a ceramic waste package may
function more effectively than a metal
waste package in an oxidizing
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environment. One commenter was
concerned that exceeding the Nelson
limits could result in catastrophic
failure of the waste package.

Finally, 8 commenter suggested thata
repository with & natural-ventilation
system may be safer and more sound.
The commenter suggested that this
design approach mey be safer than
complete closure of the repository.

Response. The Commission considers
that part 63, as written, will ensure an
adequate design and has not revised the
proposed rule on this matter.

ith regard to the public comment on
the use of ALARA, in its 1995 findings
and recommendations, NAS noted that
there is no scientific basis for
incorporating the ALARA principle into
NRC's postclosure requirements. In
summary, its reasoning was that deep
geologic disposal, by its very nature,
, and there were few
technological alternatives in repc;sitorge
design. They also noted that it would
problematic to evaluate compliance
with the application of ALARA
principles in the postclosure phase of
the repository. The Commission agrees
with NAS in this regard.

With regard to the comment
concerning the potential oxidizing
waste package environment, the
Commission is aware of this concern
and notes that, as the repository
developer, the responsibility for
designing an edequate engineered
barrier system rests with DOE. As part
of its responsibilities, DOE is required
by the regulations to take into account
applicable engineering limits, as well as
likely site conditions, processes, and
events, including those driven b
thermal loads, w%:en designing the
waste package. As a result of its
investigations, DOE is expected to reach
some conclusion regarding the
significance of the therma! pulse and its
coupled effects on waste package
lifetime. Thus, because DOE has some
flexibility in how to design the
repository and how it will allocate
performance among the various natural
and engineered barriers, DOE will have
some flexibility in the choice of
materials used to fabricate the waste
package.

Lastly, with respect to the issue of
repository ventilation, inasmuch as
proposed part 63 is nonprescriptive,
DOE has the responsibility to determine
how to best design the geologic
repository so that it complies with
Berformance objectives. As noted above,

OE will be required by the regulations
to teke into account likely site
conditions, processes, and events
expected, including those driven by a
thermal pulse. As a result of its
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investigations, DOE would come to
some conclusion ardix;? the -
significance of the thermal pulse to
repository performance and account for
such significance in both its preclosure
design as well as in its postclosure
performance assessment. For its part,
the Commission will independently
review this information in any potential
license application, including the
significance of thermasl loading on the
repository and how it has been
accounted for in its design and in the
context of overall performance of the
repository, to ensure that the
performance objectives are met.

Issue 3: Will NRC have sufficient
information to evaluate DOE’s
repository design?

Comment, One commenter expressed
the view that the amount of information
being requested at § 63.21(c)(4)(i) in the
proposed rule {moved to § €3.21(c)(3)(ii)
in the final rule], the description and
discussion of the engineered barrier
system, is insufficient and inadequate
for the NRC staff’s requisite review. It
was recommended that this section of
the rule be expanded to include the
requirements that DOE include detailed
design drawings, including
specifications and flow sheets for all
manufacturing processes, etc., as part of
any potential license application. One
commenter asked whether the NRC will
have access to classified information
from other governmental agencies.

Response. The Commission believes
that part 63 requires DOE to submit
sufficient information to allow NRC to
perform the necessary review but has
revised the proposed rule to specify the
level of detail required.

‘The rule requires that the general
information of the license epplication
shall include “* * * 8 description and
discussion of the engineered barrier
system.* * *" The types of
information to be included in that
**description and discussion"’ are
currently being identified by the NRC
staff as part of the development of the
NRC's YMRP. Consistent with the rule,
this review plan will identify the
expected content of any potential
license application. The %uidance
ensures tiat any potential license
application submitted by DOE contains
the information necessary for docketing
and review by the NRC staff. However,
to better assure that the information
submitted by DOE is consistent with the
level of detail being sought for the
GROA design description for preclosure,

the proposed rule has been revised to
require that the design description
include dimensions, material properties,
specifications, and analytical and design

methods used, along with any
applicable codes and standards.

With regard to the comment on NRC
access to classified information, all
information {including classified
information) used by DOE to support its
license application is subject to NRC
review. The Commission is capable of

requirements are added in 2 new
§ 63.144 to address the controls thata
licensee will have to meet for changing
an NRC-approved QA program
description.

Issue 3: Should there be requirements
for qualification of data that existed
prior to the implementation of QA

receiving, handling, and storing =————=03

classified information.
4 General Requirements
4.1 Quality Assurance

Issue 1: Would the NRC rule weaken
or undo the requirement that DOE
systematically record its decisions that
significantly concern safety, how those
decisions were made, and what factors

" influenced them?

Cormument. A number of comments
expressed & concern that the NRC rule
would weaken or undo the requirement
that DOE zstematically record its
decisions that significantly concern
safety, how those decisions were made,
and whast factors influenced them. The
commenters further stated that
systematic accountability on scientific
and engineering decisions related to
safety must be upheld.

Response. The regulations, while risk-
informed and performance-based,
contain provisions that require DOE to
monitor and report on the types of
potential concerns raised in this
comment. These include reports on site
characterization activities (§ 63.16);
construction records (§ 63.72); potential
site, design, and construction
deficiencies {§ 63.73); the
implementation of & program of
continuing performance confirmation
{§§ 63.131-63.134); end the application
of a rigorous QA program to site
characterization, design, construction,
and operations (§§ 63.141-63.144).

Issue 2: Should the quality assurance
program requirements contained in part
60 remain intact for part 63?

Comment. A number of comments
identified a need for the QA
requirements contained in part 60 to be
applicable for part 63.

Response. The QA requirements
initially proposed in Subpart G,
“Quality Assurance," to part 63
required that the licensee implement a
QA program that meets the applicable
requirements of Appendix B (*'Quality
Assurance Criteria Ezr Nuclear Power
Plants and Fuel Reprocessing Plants”) to
part 50. However, rather than
referencing Appendix B to 10 CFquan
50, as was done in the proposed rule,
the final rule has incorporated quali
assurance requirements from Appendix
B that are specifically applicable to a

geologic repository. Further, additional
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omment. One commenter expressed

a concern that there are no requirements

in the proposed rule to provide for the
ualification of data that existed prior to

e implementation of the QA program
used by DOE.

Response. The Commission believes
that the controls in §§ 63.141, 63.142,
£3.143, and 63.144 are adequate. Based
on these requirements, data related to
structures, systems, and components
important to safety, to design and
chsracterization of barriers important to
waste isolation, and to activities related
thereto are subject to the appliceble
requirements of Appendix B to 10 CFR
pert 50 as incorporated into 10 CFR part
63. These provisions require DOE to
evaluate data required to support its
license application. If data related to
structures, systems, and components
important to safety, to design and
characterization of barriers important to
waste isolation, and to activities related
thereto have not been collected in
accordance with a QA program that -
meets these requirements, DOE would
be required to show that such data have
been qualified for its intended use.

The NRC recognized that some data
supporting a license application for &
high-level waste repository may not
heave been initially collected under a
part 60, subpart G, QA program. In
February 1987, the NRC published
NUREG-1298, “Qualification of Existing
Data for High-Level Nuclear Waste
Repositories.”” NUREG-1288 provides
guidance on the use snd qualification of
data not initially collected under e
Subpart GQA p .

Issue 4: Should the NRC conduct an
inspection to verify proper execution of
QA programs? What additional steps
will the NRC take to ensure that
problems which occurred during site
characterization will not occur after a
license is granted (will there be
requirements for NRC inspections)?

omment. Commenters suggested that
the regulations should include a
requirement for NRC to conduct
inspections to verify proper execution of
the DOE QA program and that there
should not be a strict reliance upon DOE
to implement the program groperly.
Commenters also expressed a concern
that the problems occurring during site
characterization would continue after
NRC granted s license to DOE. The
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question was asked, “What sdditional
steps will the NRC teke to ensure that
these same problems do not occur after
a license is granted?’

Response. DOE is presently
undertaking a comprehensive program
that includes the proper steps to correct
its QA program deficiencies, although
some implementation issues remain to
be resolved. Section 63.75,
“Inspection,” requires, in part, that DOE
allow the NRC to inspect the premises
of the GROA &t the Yucca Mountain site
and adjacent areas to which DOE has
right of access. Further, § 63.75 requires
that DOE sfford any NRC resident
inspector assigned to the Yucca
Mountain site or other NRC inspectors
assigned to inspect the Yucca Mountain
facility immediate unfettered access,
equivalent to access provided regular
emfloyees. after proper identification
and compliance with applicable access
control measures for security,
radiological protection, and personal
safety. If NRC were to issue & license to
DOE, NRC would periodically perform
inspections of selected DOE activities at
the Yucce Mountain site, at DOE
support facilities, and at DOE
subcontractor facilities to ensure that
DOE’s QA program is being effectively
implemented. The number and depth of
the inspections would be based on: the
risk significance of the structures,
systems, or components; activities
related to these structures, systems or
components; and DOE's past
performance.

Issue 5: Should the NRC require the
use of Part 2.7 of NQA-1 or a similar
standard for software QA?

Comment. A comment stated that it
was proper to use Appendix B for QA
requirements applicable for part 63.
Howev;;,‘ the comanx:enter md that
Appendix B is we arding computer
QA software and that the NRC should
use Part 2.7 of NQA-~1 or & similar
standard for software QA.

Response. The proposed rule has been
revised to emphasize that the QA
Erogram description needs to include

ow the requirements of Appendix B
will be satisfied. In the final rule,
§63.143, “Implementation,” states:
“DOE shsll implement a quality
assurance program based on the criteria
required by § 63.142.” As discussed in
§63.142, DOE’s QA program would be
applicable to all structures, systems, and
components important to safety, to
design and characterization of barriers
important to waste isolation, and to
activities related thereto. Further, these
activities include site characterization,
facility and equipment construction,
facility operation, performance
confirmation, permanent closure, and

decontamination and dismantling of
surface facilities. Sections 63.142 and
63.21(c)(17) {§ 63.21(c)(11) in the
proposed rule) have been changed to
specifically reqlt;ire that the DOE QA
program describe how the QA criteria
contained in § 63.142 will be satisfied.

Presently, the DOE QA program for
the Yucca Mountain site
characterization (DOE Document No.
DOE/RW-033P, Revision 8, dated June
5, 1998) includes & discussion of how
the applicable requirements of
Appendix B will be satisfied.
Supplement 1, “Software,” to DOE/RW-~
033P describes the QA controls for
software and addresses controls such as:
(1) Software life cycles, baselines, and
controls; (2) software verification and
validation; {3) software configuration
management; (4) defect reporting and
resolution; {5) control of tge use of
software; and (6) software
documentation. The software controls
described in DOE's QA program were
reviewed by the NRC and found
acceptable. Although §€3.142 in the
final rule does not specifically address
software QA, it does require that the QA
controls be applied to certain design
and enalysis activities. By inference,
software used for such activities would
be subjected to the applicable
requirements of § 63.142. The NRC will
provide, as necessary, additional
ﬁdance for software QA in the YMRP

t may include elements similar to

those in existing standards such as Part
2.7 of NQA-1. The level of detail for
software QA in Part 2.7 of NQA-1 is
considered inappropriate for inclusion
in the rule.

Also, as & result of this and other

- comments, the final rule does not

reference Appendix B, but incorporates
Appendix B, with appropriate
modifications, to address its
epplicability to the high-level waste
repository.
ssue 6: The agplicability of the QA
program is not clear. What does safety
include?
Comment. One comment identified a
concern that the applicability of the QA
gram was unclear and that he
elieved the QA program was applicable
to all items and activities important to
the isolation of radioactive waste at
‘Yucca Mountain and suggested edding
textlto };)agt 63 tfc;}!:etter efine the
applicability of the QA program.
pgesponsg The QA propgragm applies to
ell structures, systems, and components
important to safety, to design and
characterization of barriers important to
waste isolation, and to activities related
thereto. These activities include site
characterization, acquisition and
analysis of samples and data, scientific
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studies, performance of tests and
experiments, controlling geological and
engineering materials samples, facility
design and equipment construction,
facility operation, performance
confirmation, permanent closure, and
decontamination and dismantling of
surface facilities. These terms are
defined in §63.2.

Based on this discussion, the NRC
considers the applicability of the QA
program to be adequately described in
subpart G to part 63. Because proposed
part 63 referred to Appendix B for QA
requirements and Appendix B does not
use the terms important to safety and
important to waste isolation,
requirements from Appendix B have
been incorporated into final part 63 and
modified accordingly to address their
applicability to the high-level waste

re%ository.

sue 7: Should Part 63 contain QA
program change controls similar to
those found in § 50.54(e), and should
the proposed § €3.44 change control
process ?be applicable for QA program

os?
Comment. DOE identified & problem
with proposed part 63 requirements for
controlling changes to the QA program
and recornmended that requirements
similar to those contained in § 50.54(a)
be used. DOE correctly pointed out that
the NRC stated, in the discussion
accompanying the final rule for Pert 50
concerning changes to QA (64
FR 8030; February 23, 1898), that “use
of 10 CFR 50.59 criteria for QA program
changes is not appropriate.” DOE
pointed out that, es written, proposed
part €3 would permit QA program
changes to be controlled in sccordance
with requirements similar to § 50.59 (as
permitted by § 63.44). DOE suggested
text changes to implement its
comiments. DOE aiso expressed a
concern that as proposed, the location of
§63.21(c)(11) would cause the QA
program description contained in the
Safety Analysis Report to be subject to
the s controls required by § 63.44.
Response. The Commission agrees
that the use of the criteria specified at
§ 63.44 is not appropriate for d:a.nses to
the QA program description included in
the Safety Analysis Report. We also
agree that the rule should identi
nge control requirements applicable
to the licensee’s QA Program and that
those requirements should be similar to
those contained in § 50.54{a)(3). The
proposed rule has been revised to
specifically address change control
requirements for QA program
descriptions.
We disagree that § 63.21{¢)(11) should
be relocated to § 63.21(b) because the
QA program description is required to
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specifically describe how the
requirements of § 63.142 will be
satisfied. By adding specific
requirements in §§ 63.44 and 63.144 for
the control of changes to the QA
rogram description, the Commission
lieves it has resolved the expressed
concern for relocating § 63.21(c)(11).

Naote: The text at §63.21{c){11) in the
proposed rule is specified at §63.21(c}(17) in
the final rule due to reordering of § 63.21 to
achieve a more consistent order with the
required analyses.

Issue 8: How will NRC ensure DOE
properly implements its QA program
and assures the cluality of data it will
use to support a license application?

Comment. A number of comments
related to what actions the NRC would
take to ensure that DOE is properly
implementing its QA program and
qualifying data.

Response. In early 1999, the NRC staff
established 8 QA Task Force to review
and evaluate the DOE QA program. The
Task Force was created to address
acknowledged concerns regarding the
effective implementation of the DOE QA
program. This task force includes a
Senior QA Engineer, the NRC Onsite
Representatives, and the CNWRA QA
Director, under the direction of the
Division of Waste Management (DWM)
Division Director. The Task Force has
been active in reviewing DOE's progress
and issues.

With respect to data qualification,
DOE has initiated corrective ections for
the data qualification problems
documented in 1998 and 1999. In
September 1999, DOE committed to
have 100 percent of al} data fully
qualified by the time of license
application, should DOE submit a
license application. DOE has made
significant progress in corfirming the
adequacy of data collected before June
1999. In January 2001, DOE bad
qualified 80 percent of these data. As of
June 13, 2001, DOE had qualified 86
percent of the dats supporting the
potential license application. Further,
during the June 13, 2001 NRC/DOE
Quarterly QA Breakout Session Meeting,
DOE reported that its goal was to have
all data fully qualified by site
recommendation.

In late spring of this year, NRC and
DOE identified further QA problems,
this time affecting the processes
controlling software verification and
model validation. DOE acknowledged a
need to revise and enhance some of its
procedures, such as those controlling
software development and model
validation, and to provide needed
training to its personnel. Further, DOE
is evaluating traceability and
transparency problems in its technical

reports. The QA staff of DOE and their
contractors have been successful in
identifying the QA program deficiencies
in the various participants’ programs
and, in many cases, highlighting the
repetition of similar deficiencies. In the
past, inadequate corrective action was
taken, and the DOE organizations
res;Ponsible for correcting the
deficiencies were not held accountable.
NRC has impressed upon DOE that
correction of the QA program
deficiencies is essential to any potential
licensing of the Yucca Mountain
repository and we are taking steps to
ensure that NRC is able to evaluate the
effectiveness of DOE action to correct
the problem.

During fiscal year 2000 and thro
June 2001, the NRC staff evaluated the
implementation of DOE's QA program
by: (1) Continuing observation of DOE
performance-based audits; (2) daily
overviews by NRC Onsite
Representatives assigned to the Yucca
Mountain Project office in Las Vegas,
Nevada; (3) enhanced participation of
NRC's technical staff in activities at the
various DOE facilities; and (4)
interfacing with DOE during technical
exchanges and management meetings.
Through these activities, we are
encouraged that many of the
deficiencies are being corrected by DOE.
Further, we have observed that DOE is
continuing to adequately identify,
g:ocess. and correct new problems. NRC

lieves its aggressive overview
activities provide the ability to
adequately evaluate whether the DOE
QA program will continue to be
effectively implemented.

4.2 Changes, Tests, and Experiments

Issue 1: Should the Commission adopt
alternative criteria for changes, tests,
and experiments?

Comments. Commenters who
addressed the change process issue were
generslly supportive of applyi
alternative criteria, noting that the
alternative criteria offered at § 63.44
were useful in clarifying the issues
involved in evaluating the effects of
changes, tests, and experiments on
license conditions. Nonetheless, several
commenters noted that the alternative
criteria retained some terms that sre
ambiguous and that could be interpreted
subjectively, and recommended that
these terms be avoided or defined in the
final rule.

Response, For nuclear reactors,
ISFSis, and holders of & certificate of
compliance for a spent fuel storage cask,
the Commission recently amended its
regulations concerning the authority of
these licensees and certificate holders to
make changes to the facility or operating
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procedures, or to conduct tests or

experiments, without prior NRC
approval {64 FR 53582; October 4,
1898), The final rule clarified the

specific types of changes, tests, and

experiments conducted at & licensed
facility and revised the criteria that

must be used to determine when NRC
~approval is needed before such changes,

tests, or experiments are made. The final

rule also added certain definitions for

terms that have been subject to differing
interpretations. Requirements
comparable to those recently amended
were proposed at § 63.44 for s geologic
repository st Yucca Mountain. In the
Supplementary Information
accompanying the pro‘rosed criteria, the
Comimission expressed its desire to
establish a uniform policy approach for
addressing the change process issue. To
that end, the Commission sought
comment on the suitability, for &
repository at Yucca Mountain, of an
approach substantially equivalent to
that proposed for nuclear reactors and
ISFSIs (63 FR 56098; October 21, 1998).
Having taken into account the
comments received on this approach for
other NRC-licensed facilities and as
applied to a potential repository at
Yucca Mountain, the Commission is
adopting final criteria for § 63.44 that
are comparable, but not identical, to
those recently applied to reactors and
spent fuel storage facilities. Departures
from the criteria qulied to reactors and
spent fuel storage facilities were made
to reflect differences between the
repository and such facilities (e.g.,
replacement of ““facility or cask gesign"
with *geologic repository operations
area and design,” and of “importance to
safety” to "importance to safety and
important to waste isolation"}. Other
departures were necessary to reflect
di eren(t administrative uir&ments of
part 63 (e.g., requirement that the Safe
Analysis Report bi::}:datad rather thaxtzy
replaced with & Fina! Safety Analysis
Report). Less obvious changes were
needed to reflect the risk-informed,
performance-based nature of the part 63
criteria, and the fact that part 63
contains fewer prescriptive
requirements (e.g., design basis limits).

ssue 2: Should the proposed, or
alternate, requirements for changes,
tests, and experiments at § 63.44 apply
to the contents of the entire license
application?

omment. Some commenters felt that

the requirements at § 63.44 should *
apply to the contents of the entire
license application to ensure that the
license application is maintained as &
current reference document for
describing activities at the geologic
repository. Not all commenters sgreed,
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however, as some asserted that the
proposed requirements should not
apply to certain types of information
that were unlikely to change [(e.g.,
General Information) or that which is
already subject to control under separate
NRC requirements incorporated by
reference in part 63 (e.g., parts 72, 73,
and 74).

Response. The Commission intends to
apply these criteria to the contents of
the Safety Analysis Report (as updated).
As the Commission noted in the
Supplementary Information provided
with the proposed regulations, the
purpose of the criteria for changes, tests,
and experiments is to ensure that the
level of safety documented in the
original licensing basis (i.e., the Safety
Analysis Report) is not eroded b
subsequent modifications to the facility
or operating procedures. Changes to
other portions of the license application,
provided under § 63.21(b), that have the
potential to affect safety, i.e. the
physical protection plan, the safeguards
contingency plan, the security
organization personnel training and
qualification plan, along with the
material control and accounting plan,
are already subject to update and change
control requirements elsewhere in NRC
regulation (at parts 72, 73, and 74).
Furthermore, as discussed earlier (under
Quality Assurance), the Commission is
adding additional requirements so that
changes to DOE’s QA program will be
subject to explicit requirements at
§63.144.

Issue 3: Should specific modifications
be made to the rule to exclude from
reconsideration issues that have no
bearing on public heaith and safety and
to constrain NRC backfitting of the
repository design after construction is
authorized or imposition of additional
tests under § 63.747

Comment. One commenter
recommended that once an issue is
considered resolved for the purposes of
the issuance of 8 license to commence
with waste emplacement operations,
license to amend for permanent closure,
or license termination, it should not be
subject to reevaluation by the
Commission (and the ASLB) unless it
can be demonstrated thet the issue has
a bearing on public health and safety,
common defense and security, or the
environment. To implement this
rroposa}. alternative regulatory

anguage was recommended to §§ 63.41,
63.51, and 63.52,

Consistent with other NRC
regulations, the Commission should
include provisions for backfitting of the
repository design as well as any
additional tests required under § 63.74.
Specific regulatory language was

recommended, and it was suggested that
these new additiona! requirements
would apply only following the
issuance of a construction authorization.
The commenter asserted that backfits
should only be allowed under two
conditions: (1) Where there would be a
substantial increase in public health and
safety; and (2) where the direct and
indirect costs of the backfit are justified
in view of this increased protection. In
proposing backfits, the commenter
recommended that the Commission first
perform analyses that ere systematic and
documented.

DOE commented that regulatory
changes may be needed to ensure that
issues closed at the construction
autborization stage would not be
reopened at the receipt and possession
stage absent significant new safety
related information. DOE felt that such
a change would sllow NRC and DOE to
keep their focus on the unresolved
issues important to public bealth and
safety. DOE understands that this
change would need to be addressed in
a subsequent rulemaking on the

licensing process.
Resp‘;%se. The Commission es

the:} the focusbof ] Jisk-ixlzfome ' oach
ormance-based regulstory approa
rhould be on those issues be?m?gpr on
public health and safety, common
defense and security, and protection of
the enviranment. Clearly, the recently-
adopted, generic approach (adapted in
this rule for the repository) for defining
& threshold of safety significance for
changes, tests, and experiments,
illustrates NRC’s desire to confine its
regulatory attention and resources to
issues bearing on its regulatory
responsibilities. That being said,
however, the issue of imposing
backfitting constraints on the
Commission itself, as it proceeds to
evaluate the Jicense application for a
proposed reFository at Yucca Mountain,
was not evaluated in developing the
proposed part 63 criteria, and is
therefore beyond the scope of this
rulemeking.

Issue 4: How will DOE document its
decision making &s new information is
obtained for the site?

Comment. No specifics are given
regarding how the rule could be
modified to eddress this concern.
However, commenters suggested that in
light of a proposed regulation that is
performance-based, there is the-
potential for DOE's decision making
related to safety issues to become less
than transparent. The view expressed in
this comment is that there needs to be
transparency in safety-related decision
meking in order to have accountability
for engineering and scientific decisions.
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Hes'gonse. The Commission agrees
with the comment with regard to the
importance of transparency and
accountability of ]l safety significant
decisions made in developing and
licensing & geolo'.ggc repository. It is for
this very reason that part 63 includes
extensive provisions for documenting
new information and updating the SAR,
in order to ensure that &e technical
bases for the Commission's licensing
decisions are not eroded (§§ 63.22,
63.24, 63.32, 63.44, 63.46, and 63.51). In
eddition, part 63 also provides for the
implementation of performance
confirmation and quality assurance
programs (subparts F and G), that help
ensure the soundness of the data,
assumptions, and modeling upon which
DOE bases its safety case, and upon
which the Commission bases its
licensing judgments.

4.3 Land Ownership and Control

Issue 1: Must the U. S. Department of
Energy (DOE) establish its ownership,
title, or control of the Yucca Mountain
site?

Comment. A number of commenters
stated that under the Treaty of Ruby
Valley of 1863, the Western Shoshone
Nation never ceded the Yucca Mountain
site to the United States and that title to
the land therefore remains with the
Western Shoshone Nation. These
commenters further argue that all
activities conducted by the United
States at the Yucca Mountain site that
are not within the specific privileges
granted the United States under the
Treaty of Ruby Valley constitute an
illegal occupation of Western Shoshone
territory and a violation of Western
Shoshone sovereiﬁx}(té.

Response. The is aware that the
Western Shoshone National Council
disputes the claim of the United States
to have legal title to land that includes
the Yucca Mountain site. However,
there are Federal court decisions which
bave addressed these land claim issues
end which are binding on both DOE and
NRC. Section 63.121 reguires that,
before NRC licensing of & waste
repository at the Yucca Mountain site,
DOE must establish that the GROA and
the site are located in and on land that
is either acquired land under the
jurisdiction and control of DOE or lands
goemanenuy withdrawn and reserved

r DOE’s use,

Issue 2: Does siting a waste repository
&t Yucca Mountain unfairly impose
undue risks on the Western Shoshone
People or adversely affect their culture?

omment. Commenters believed that
the Western Shoshone People were
being unfairly asked to aoce&t the risks
of & waste repository while the benefits
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went to the waste generators. One
commenter believed that the Western
Shoshone culture was being
transformed from one of protecting the
environment to one of being & steward
of HLW.

Response. The Nuclear Waste Policy
Amendments Act of 1987 (NWPAA),
authorizes only Yucca Mountain,
Nevada, as a location to be characterized
as a potential repository site. Part 63
does not site the repository at Yucca
Mountain. Rather, it provides criteria
and regulations to provide reasonable
assurance that public health and safety
will be protected if a repository is
constructed at this site. DOE and the
President of the United States aze
responsible for making a site
recommendation. If the Yucca Mountain
site is recommended and Congress
allows the recommendation to take
effect, DOE is to file a license
application sccompanied by an EIS. To
the extent practicagle. the NRC will
adopt DOE's EIS in accordance with the
NWPA. In its Jicensing proceeding, the
NRC will consider the costs and benefits
of authorizing construction of a
repository.

ssue 3: Should proposed §63.121 be
revised to require that DOE conform to
State water law and to acknowledge the
responsibilities of the Federal
Government for compensation when
initiating takings?

Comment. Commenters were
concerned about whether DOE must
conform to State water law to obtain
water rights (one commenter indicated
DOE is required, under State water law,
to show beneficial use in order to obtain
water). A commenter viewed §63.121 as
giving DOE the right to take water rights
in order to achieve waste isolation and
stated that the rule must acknowledge
the responsibilities of the Federal
Government for compensation when
initiating takings.

Response. Section 63.121(c)(1)
requires DOE to obtain such water rights
as may be needed to accomplish the
purpaose of the GROA. The “‘purpose of
the geologic repository operations area™
is intended to be construed broadly to
include the isolation of radioactive
wastes efter permanent closure es well
as any water rights needed during the
period of operations. Whether DOE is
subject to State law in obtaining any
water rights that may be needed for this
purpose is a matter to be determined by
DOE and the State. The NRC does not
have the authority to require that DOE
conform to State law.

Comment. One commenter suggested
that § 63.121(b) directly state that
additional controls include water rights,
instead of specifying in §63.121(c)(2}

that water rights are included in the clear regarding ﬁek application to

additional controls to be established preclosure and postclosure activities.
under §63.121(b). The requirements have been clarified to
Response. The Commission prefers to  indicate that: (1) The GROA shall be
retain the present format for clarity located in and on lands that are either
because water rights would be dealt acquired lands under the jurisdiction
with explicitly in one paragraph of a;% control of DOE, or lands
§63.121. "Controls” referred to in permanently withdrawn and reserved
§63.121(b) would, of course, include  -forits use; (2) DOE has the flexibility to
water rights. ) identify and establish additional
Comment. One commenter viewed controis for lands outside the GROA

§63.121 as giving DOE the right totake  pecessary to prevent adverse human
water rights in order to achieve waste actions that could significantly reduce
isolation and stated that the rulemust )¢ geologic repository’s abilify to
acknowledge the responsibilities of the  chieve isolation (postclosure); and (3)
Federal Government for compensation  DQE has the flexibility to identify and
when initiating takings. This commenter gci3b)ish additional controls for lands
was glso concerned that the rule permits ,105de the GROA to ensure the

the spread of radionuclides to ereas far requirements at § 63.111(a) and (b) are
°“:l’{:§ the b?hundt;ries of the re};ﬁ:}ﬁ? met. These clarifications have been

and believes that the reposito je | isi

be designed so that it ispnot ngessary :x:}:;le in revisions to § 63.121 of the final
to take water rights to achieve waste )

isolation. Another commenter believed 5 Selected Topics

that this regulation would allow Yucca 5.1  public Out-Reach

Mountain to operate as a delayed .
radioactive waste release facil)i’ty and Issue 1: What role do the public

not  permanent disposal site. meetings serve in the rulemaking
Response. Section 63.121 does not process? .
give DOE the right to take water rights; Comment. Commenters questioned

rather, it requires DOE to have obtained the use of the public meetings and were
any water rights needed to achieve concerned about how the meeting
waste isolation. DOE will need to record would be used in NRC's

comply with whatever laws apply with  rulemaking process. Many commenters
respect to obtaining any needes water appreciated the efforts the NRC made to
rights. The purpose of the regulationis  include the public in the promulgation
to make sure that DOE is in a position  of part 63. Based on listening to NRC

to establish appropriste controls outside staff presentations made at & public

of the site necessary to prevent adverse ~ meeting, it appeared to some

human actions that could significantly =~ commenters that the objective was to
reduce the geologic repository’s ability ~ convince the local populations about

to achieve waste isolation. The NRC will the safety of the Yucca Mountain Project
not license the facility unless there is and that NRC regulations will protect
reasonable expectation that releases of ~ public bealth. Some commenters

radioactivity will remain within requested that sufficient time be given
regulatory limits. for the public to provide comments. One
sue 4: Do requirements for land commenter asked if the dose limits

ownership and control of the site apply  would be lowered if public opinion
equally to repasitory operations favored a lower value.
(preclosure) and long-term safety Response. The purpose of the public
(postclosure) activities? meetings wes to enhance the

Comment. DOE commented that opportunity for the public to participate

requirements for land ownership and in NRC's rulemaking process. The
control (§ 63.121) are not sufficiently public had an opportunity to question
clear regarding their applicability to the NRC staff about the proposed rule

preclosure and postclosure activities. and jts decision making leading ta It, &s
The lack of a clear distinction between ~ well as having the opportunity to
preclosure and postclosure activities express their views on the rule itself. To
could imply that DOE must designate facilitate public interactions in this

the same area for the evaluation of process, additional time wes afforded to

design basis events and for postclosure  the public to comment on the proposed
considerations for preventing edverse rule. Transcripts of the various }m lic

human actions. Part 60 provided meetings were made as & way 0

flexibility in designating areas under accurately recording the public’s views.

preclosure end postclosure activities These transcripts were later studied by

that should be retained in Part 63, the NRC staff so that the public's
Response. The Commission agrees comments could be identified and

with DOE that land ownership and responded to in this document. The

control requirements are not sufficiently Commission carefully considered the
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issues raised by members of the public
ot the transcribed meetings, as well as
the NRC staff's summary of written
comments received, as part of its
deliberations on the final form and
content of part 63.

With regard to whether NRC would
consider lowering the dose limits if
public opinion favored it, the
Commission has given serious
consideration to the views of the public
on this matter, and, consistent with its
obligations under lew, has adopted the
dose limits published by EPA in its
standards for Yucca Mountain.

Issue 2: Will there be more public
meetings?

Comment. Commenters stated that it
would be helpful for NRC to consider
increasing its efforts in the area of
public outreach and commit to holding
more public meetings in the future.
Another commenter suggested that the
NRC program focus should be on public
health and safety and not on political
issues associated with the HLW
program.

Response. The Commission agrees
with the recommendation to increase its
efforts in the area of public outreach.
The NRC staff will continue to hold
public meetings in Nevada. We continue
to seek a better understanding of the
views and concerns of the public on
bow we can best fulfill our independent
regulatory responsibility to protect
public health and safety.

As far us avoiding political issues
associated with the Yucca Mountain
site, the Commission notes that it has
taken no position on the suitability of
Yucca Mountain to host 8 potential
geologic repasitory. That decision rests
with DOE, with the subsequent approval
of the President and Congress.

Issue 3: What is the role of NRC's
local office in Nevada?

Comment. Some commenters asked if
NRC had & local office in Neveda and if
there was one, how could the public
contact the staff there. One commenter
suggested that the role of the Jocal office
be expanded to represent NRC in &
manner more visible to the public.

Response. The NRC mzintains s local
onsite representative’s office, with 2
small staff, in Las Vegas, Nevada, as a
means of keeping abreast of DOE
activities and interacting with other
stakeholders. This office allows our
onsite representatives physical
proximity to the site and the
opportunity to interact on various site

aracterization activities. At this time,
the NRC has no plans to expand the size
of the onsite representative’s office.
However, the size of the office, as well
as the scope of NRC’s activities
conducted there, is subject to

reexamination. Meanwhile, the public is
encouraged to contact our staff at the
onsite representative’s office at: 1551
Hillshire Drive, Suite A, Las Vegas,
Nevada 89137-1048, Telephone 702/
794-5046.

Issue 4: Should AULGs and EPA be
included in the regulations at part €3,
subpart C, §§ 63.61-63.65, providing for
participation in certain NRC regulatory
activities?

Comment. One local government
commenter noted that, under the
NWPAA, there is a legal basis for the
participation of affected units of local
government (AULGs] in activities
concerning a potential repository at the
Yucca Mountain site and asked why
AULGs have not been included in
§63.61 end subsequent sections dealing
with participation in regulatory
sctivities. Another louf:ovemment
commenter explicitly requested that
AULGs be included in the requirement
for provision of “timely and complete
informastion” in § 63.61. EPA elso
requested that it be included in
§ 63.61(a) given its interest in the proper
implementation of the standards.

esponse. Section 116(c) of the
NWPAA directs DOE to provide funding
to AULGs so that they may participate

_in activities required or authorize:

under sections 116 and 117 of the
NWPAA. Although these activities
primarily involve DOE's interactions
with the State, effected Indian tribes,
and AULGs, the Commission believes
that it would not be inconsistent with
the intent of the statute to include
AULGS at appropriate points in the
regulations under part 63, subpert C,
and has revised the regulations
accordingly. The Commission is not
adding EPA to § 63.61(a) because this
provision is consistent with section
117(a)(1) of the NWPAA which does not
include EPA. However, the information
E;ovided under § 63.61(g) is available to

A,

Issue 5: Should the "“unquestionable
legal right to participate 8s & party” in
a repository licensing hearing afforded
to the State of Nevada and eny afiected
Indian Tribe in proposed § 63.63(a) also
include affected units of local
government (AULGs)?

Comment. A local government
commenter stated that AULGs should
have the same *‘unquestionable legal
right to participate as a party” in 8
repository licensing hearing as is
provided to the State of Neveda and any
affected Indian Tribe in proposed
§63.63(a).

Response. The Commission agrees.
The hearing procedures in the current
10 CFR part 2, subpart J, have replaced
the hearing procedures in 10 CFR part
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2, subpart G (except for sections of
subpart G specifically referenced in

§ 2.1000} with respect to a repository
licensing proceeding. Under the subpart
] rules for intervention in the licensing
proceeding, AULGs are permitted to
intervene as a matter of right (see 54 FR
14938; April 14,1989) in the same way
as the State and an affected Indian
Tribe. Thus, the Commission, in the
final rule, has corrected the reference to
*“Subpart G” in the first sentence of

§ 63.63(a) to read “Subpart J” end has
clarified the reference to local
governments by changing it to “affected
units of local government.” The
Commission deleted the final sentence
because it does not add any right not
provided by the first sentence.

The proposed § 63.63(a) states: **State
and local governments and affected
Indian Tribes mey participate in license
reviews as provided in subpart G of part
2 of this chapter. The State of Nevada
and any affected Indian Tribe shall have
en unquestionable legal right to
participate as & party in such
proceedings.” This provision is
modeled on, and virtually identical to,
§60.63(a). Section 60.63(a) was
incorporated into NRC regulations prior
to the Commission’s adoption of part 2,
subpart ], “*Procedures Applicable to
Proceedings for the Issuance of Licenses
for the Receipt of High-Level
Radicactive Waste at & Geologic
Repository” (subpart J) {54 FR 14925;
A%ril 14, 1989). Section 2.1014(c) of
subpart | permits intervention of AULGs
in a repository licensing proceeding
without the need to establish “*party”
status:

“Subject to paragraph (2)(3) of this section,
the Coni:.missxgn. or thpehl‘!re)giéing Officer
designated to rule on petitions to intervene
and/or requests for hearing shall permit
intervention, in any hearing on an
spplication for & license to receive and
poslsfs.gis high-livel ndioa:iﬁve waste ats
g£e0 C 08 O] ous area, an
affected u::ipt oftfgcyal I;?vaemmem as defined
in section 2(31) of the Nuclear Waste Policy
Act of 1682, as amended, 42 U.S. 10101.”

{§ 2.1014(c) (1298)]

See also the definition of “party” in
§ 2.1001 which, as amended in 1998 {63
FR 71729; December 30, 1998), defines -
a;g_arty" to mean the DOE, the NRC
staff, the host State, any AULG as
defined in section 2 of the NWPA, any
affected Indian Tribe as defined in
section 2 of the NWPA, and a person
admitted under the criteria in §2.1014.
These regulations relieve the State,
affected Indian Tribes, and AULGs from
the need to meet the standing
requirements in order to be admitted as
8 party in the proceeding. The State, an
affected Indian Tribe, and an AULG
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must still submit contentions in
accordance with the provisions of

§ 2.1014(a)(2)(ii) and (iii), and at least
one contention must satisfy these
requirements, ot the State, affected
lnaian Tribe, or AULG shall not be
permitted to participate &s a party

(§ 2.1014{a){3) (1999)).

All the above is in the context of the
existing hearing procedures in part 2.
The Commission recently proposed
revisions to part 2 (66 FR 19610; April
16, 2001). Even under the propose
revisions, however, 3 “party” ina
subpart ] proceeding continues to be
defined as including the host State, any
affected unit of local government and
any affected Indian Tribe, provided that
these entities file an acceptable
contention. Thus, the Commission has
not proposed any change to the ability
of an affected unit of local government
1o participate as & party without the
need to meet standing requirements.

Issue 6: What is the NRC's current
approach to explaining the risks
associated with the Yucca Mountain
Project?

mment. A commenter was
concerned with how the NRC explains
the risks associated with the Yucca
Mountain Repository. The commenter
stated that NRC bases its explanation of
risk-informed regulation on comparison
to other types of risks, such as exposure
from other types of hazards or
background levels of radiation. This
commenter suggested that this relative
risk explanation is not helpful or
persuasive, and that the NRC should
design a project that does not result in
radioactive exposures. Other
commenters compleined that many of
NRC's public documents, and the
proposed rule in particular, are not
written in language understandable to
the public. For example, one commenter
was confused about the intended
meaning of “individuals with unusual
habits and sensitivities.”

Response. The Commission has the
responsibility to establish disposal
criteria that DOE must meet, consistent
with the applicable environmental
standards promulgated by EPA. As part
of this responsibility, the Commission
must explain the level of protection its
regulations and regulatory programs
provide. For its part, DOE, as the
repository developer, is obliged to site
and design the repository such that DOE
can demonstrate, consistent with NRC
regulations, that the proposed repository
will perform as intended. In reaching
any licensing decision, the Commission
will need to perform an independent
audit of DOE's analyses that show how
DOE has complied with the established
levels of protection, based on its

independent review of DOE's license
application and other confirmatory
information and sctivities.

The NRC staff will continue to
provide information to explain the risks
that would be associated with a
repository licensed in accord with its
regulations by using a variety of
comparisons.-The potential health
effects arising from any radistion
exposure is a very complex subject. To
provide & context for NRC's proposed
criterion of 0.25 mSv/yr (25 mrem/yr) or
EPA'’s final limit of 0.15 mSv/yr (15
mrem/yr) individual dose limit for
Yuccs Mountain, NRC staff members
frequently draw comparisons with other
dose limits applied in NRC's regulation
for Jow-level waste disposal (part 61) as
well as with national and international
recommendations for radiation
standards (see discussion under
Individual dose limit). To provide some
context for understanding what &
radiation exposure at these levels
represents, comparisons have been
made to the values for more “routine”
radiation exposures {e.g., dental x-rays,
increased radiation exposure from
traveling in & plane). These comparisons
are used to inform the public, not to
persuade them.

With respect to the meaning of the
term *'individuals with unusual habits
and sensitivities,” the Commission
believes the commenter refers to the
findings and recommendations of NAS.
Both these recommendations and final
EPA standards require that DOE base
the characteristics of the representative

oup for postclosure dose calculations
ftrhe community in which the RME]
resides) on lifestyles and dietary habits
(i.e., reliance on well water, extent to
which food is grown locally, types of
foodstuffs eaten) of individuals
currently living in the Yucca Mountain
region. NAS explained that specification

of the representative group should avoid
. extreme cases defined by unreasonable
assumptions regarding the factors

affecﬁng dose. NAS also stated that a
reasonable and practicable objective is
to protect the vast majority of members
of the public while also ensuring that
the decision on the acceptability of
repository is not prejudiced by the risks
imposed on a very small number of
individuals with “*unusual habits or
sensitivities” (pp. 51-52, *"Technical
Bases for Yucca Mountain Standard,”
National Research Council, 1995),
Hence, the terms “unusual habits" and
“sensitivities’ were used to exclude
unreasonable assumptions about the
characteristics of a hypothetical, future
population group or RMEL The NAS did
not use these words to imply any
judgment with regard to the behaviors
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or mental state of individuals residing
near the site today. The Commission
will continue to strive to explain more
clearly the risks associated with the
potential repository at Yucca Mountain.

Issue 7: In the future, how is the NRC
going to effectively communicate the
risks of the Yucca Mountain Project to

—public health and safety?

Comment. One commenter requested
one-on-one contact answering calls and
letters and following through with
questions and sending written
responses. Another commenter was
concerned that the people of Nevada are
not suitably informed about the risks
involved with the Yuccs Mountain
Project. Also, one commenter suggested
that & bulletin be published quarterly or
s an insert to & local paper about the
Yucca Mountain Project. A few
commenters were concerned that their
fears are considered “irrational”
regarding the safety of the Yucca
Mountain Project and will not be taken
seriously.

Commenters suggested that NRC use
*“local” sources (e.g., local government
and libraries) to provide information to
the public regarding meetings and other
information. Information should be
written in plain English.

Response. The NRC understands the
importance of a strong public outreach
program. NRC beld five public meetings
in Nevada during the public comment
period on proposed peart 63. Comments
made 8t those meetings were
instruments] in NRC deciding to extend
the public comment period for the
proposed rule. However, these meetings
elso demonstrated to NRC that it can
improve its public outreach efforts. The
NRC has held seven edditional public
information workshops in Nevada since
the public comment period closed on
part 63. We will continue to meet with
the people of Nevada and continue to
seek the public's views on how we can
carry out our responsibilities in & more
effective manner. We also intend to
keep the public better informed gbout
our independent regulatory activities
and oversight. The NRC will elso
continue to work on providing displays
and fact sheets that use plain English.

The Commission notes also that DOE
maintains three visitor centers that are
intended to keep the public informed.
They are located in Beatty, Pabrump,
and Las Vegas. DOE also sponsors
regular field trips to the Yucca
Mountain site. DOE maintains an
Internet web page with information that
is regularly updated on activities at the
site and developmenits in the program;

it can be found at http://www.ymp.gov.
With regard to the comments proposing
that activities and future events be
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published in local newspapers, the NRC
staff will forward that recommendation
to DOE. As the repository developer,
DOE has the responsibility to keep
interested members of the public
informed about activities at the site as
wel) as about the program. The State of
Nevada, Nye County, Clark County,
Eureka County, Inyo County, California,
and others also maintain web sites with
information about the Yucca Mountain
program. They are located, respectively,
at http://www.state.nv.us/nucwoste,
http:/fwww.nyecounty.com, http://
www.co.clark.nv/us/complan/
Nucwaste.htm, http://
Yuccamountain.org and http://

sdsc.edu/Inyo/yucca-pg.htm.
Finally, t{: ommission notes that

the NRC staff has maintained a schedule
of meetings with DOE on its Web page
{http://www.nre.gov/nmss/dwm/hiw/
htm) for several years. Important NRC
documents related to the HLW program
also are distributed to DOE, the State,
Affected Units of Local Government,
and other stakeholders. Since November
1, 1999, NRC has made HLW program
documents generated and received
available on its Public Electronic
Reading Room located at hitp://
www.nre.gov/NRC/ADAMS/index.html.
Documents generated prior to November
1, 1999, can currently be found st the
two designated library reading rooms (in
Nevada): James R. Dickinson Library,
Government Publications Department,
University of Nevada at Las Vegas, 4505
Maryland Parkway, Las Vegas, NV
89154, (702) 895-1572 and Business
and Government Information Center,
University of Nevada Library,
University of Nevada, Reno, Reno, NV
89557-0044, [702) 784~6500 ext. 257.
Issue 8: How do the NRGC and DOE,
both as government agencies, maintain
a proper relationship, respectively, &s
the regulator and & potential licensee?
Comment. One commenter was
concerned that constant care needs to be
taken by both NRC and DOE to maintain
a relationship that clearly delineates
between the regulator and the licensee.
Response. The interactions of the NRC
staff and the DOE staff with respect to
all activities preparatory to DOE's
submission of a license application are
governed by the “Agreement Between
DOE/OCRWM and NRC/NMSS
Regarding Prelicensing Interactions,”
which was initially signed in 1983 and
was revised in 1998, and by the NRC
Staff's Policy Statement on Staff
Meetings Open to the Public (€5 FR
56964; September 20, 2000). These
documents provide that meetings
between the two staffs will be open to
the public as specified in the Policy
Statement and that management

commitments will be documented in
correspondence subsequent to the
interactions. Thus, procedures are in
place to ensure an appropriate open
relationship between the potential
regulator and the potential licensee.

Issue 9: Should different DOE
organizations active in Nevada be
required to better coordinate their
sctivities and responses to questions
from the public?

Comment. One commenter noted that
the different DOE organizations
operating within Yucca Mountzin and
the NTS need better coordination
because the different organizations
sometimes provide different answers to
the same questions.

Response. The Commission is
sensitive to the concern raised here, but
this comment is beyond the scope of
this particular rulemaking. This issue
falls within DOE’s purview as the
overall operator of NTS and thus should
be directed to it.

The Commission needs reliable
information from DOE on its sctivities at
Yucca Mountain in order to perform its
independent regulatory role in the HLW
program. DOE will be required to
provide complete and accurate
information for NRC's licensing
decision. The Commission believes that
the NRC licensing process for the
repository will provide an adeguate
means to test the accuracy and
reliability of the information submitted
for licensing.

Issue 10: Where will the DOE license

- application be available for inspection

by the public?

Comment. One commenter noted that
the proposed rule (§ 63.22) stated that
copies of the DOE license application
will be made available for inspection by
the public at “appropriate locations”
near Yucca Mountain end inquired as to
where these locations would be and
bhow they would be determined.

Response. The determination as to
what is an “appropriate location” has
not been meade at this time. In all
likelihood, such & determination will be
made in consultation with the State of
Nevada and AULGs. Moreover, for those
individuals who have access to the
Internet, any potential DOE license
arplication will also be available
electronically for inspection on the NRC
and DOE web pages.

Issue 11: Who is responsible for
oversight and review of DOE’s QA
program?

Comment. The Western Shoshone
Nation objected to DOE undertaking a
QA program without strict oversight and
review by the Western Shoshone
Nation.
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Response. NRC has the statutory
responsibility for oversight and review
of DOE's QA program for the proposed
repository at Yucca Mountain. NRC
cannot relinquish this authority to other
groups or individuals. However, the
Commission is interested in keeping the
stakeholders informed of the results of
the inspection process, including NRC's
inspection of DOE's QA program. The
Commission is interested in approaches
for keeping the stakeholders informed
and is interested in hearing from the
stakeholders regarding their ideas for
potential approaches.

5.2 Other Comments

Issue 1: Can the NWPA-mandated
limit of 70,000 metric ton equivalent of
uranium (MTU) for the proposed
gzologic repository at Yucca Mountain

exceeded?

Comment. Several comments were
received in this area. Some commenters
raised the possibility of the mass
loading at the repository increasing from
70,000 MTU to 105,000 MTU. One
commenter is concerned that such an
increase may be approved by s
Congressional action, without &
scientifically-based recharacterization of
the site. It appears that this comment
was prompted as a result of published
interviews with DOE officials quoted in
June 1999 (in the Las Vegas Sun) that up
to 105,000 MTU of waste may be
destined for the repositary. The
comment concerns the effect of heat on
the local geasphere given this
alternative (Igsllxer) volume of waste,

Similarly, other commenters noted
that a2 DOE report was tfmblishecl. which
stated that there would likely be two
repositories, and that the amount of
waste emplaced in both would be a total
of 126,000 metric tons plus 14,000
metric tons of defense waste.

Recognizing the potential need for
additional ngosito disposal cepacity,
NE! suggested that the re?erence in
§ 63.42(d) {Conditions of License), to the
NWPAA-mandated limit of 70,000 MTU
for the proposed geologic repository at
Yucca Mountain, should be deleted, end
just refer to NWPA, as amended. This
design limit is currently specified in
legisiation for the HLW program. If the
legislation were to change, it would
precipitate a need for an additional
Yucca Mountain-specific rulemaking.
By simply referring to NWPA, as
amended, the need for a future .
rulemaking would be obviated if the
legislstion ever changes.

esponse. The 70,000 MTU limit for
the proposed geologic r?ository at
Yucca Mountain is mandated by
NWPAA. Specifically, NWPAA
provides that no more than 70,000 MTU
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can be placed in the first geologic
repository. Whether the statutorily-
imposed limit should be changed is an
issue for Congress and the President to
decide. Regardless of the limit, DOE
must demonstrate in its license
application that the types, kinds, and
amounts of HLW to be disposed in any
potential geologic repository at Yucca
Mountain can be disposed in 8 way that
ensures public health and safety. The
Commission does agree that referencing
the NWPA, as amended, is more
appropriate than NRC providing the
specific value of 70,000 MTU. The
proposed rule has been revised
accordingly.

Issue 2: Should there be specific
requirements for postclosure monitoring
of ground water?

Comment. Local ground water
supplies the domestic and agricultural
water needs for area residents and,
therefore, needs to be part of 8 DOE
postclosure monitoring program. The
most likely exposure scenarioto .
radionuclides released from & potential
geologic repository et Yucca Mountain
would be in the ground water, down-
gradient from the site. Because of this
potential hazard, some commenters
expressed the view that there is 8 need
for the NRC to require that DOE :
implement a postclosure ground-water
monitoring system. It was noted that
such a system would protect citizens
living near the repository by providing
early warning of the presence of
radionuclides in the ground water.

Response. Consistent with the EnPA,
§ 63.51(a)(3)(iii) requires & program for
continued oversight of the repository
site after permanent closure. One
objective of the oversight program is to
ensure that exposure to individual
members of the public does not exceed
allowsable limits. Because the ground-
water pathway is the most likely
exposure pathway, it is expected that
ground water would be monitored.

Issue 3: Would local residents be
compensated if radioactive
contamination, due to transport of HLW
to Yucca Mountain or to leakage from
the repository, damages their health or
property?

Comment. Several commenters were
concerned about whether local residents
would be able to obtain compensation if
their health should be sdversely affected
by leaking of radiation from the
repository or from casks being
transported to the repository. They were
also conrerned about whether damage
to Jand or ground water due to
radioactive contamination or to the
lowering of property values would be
compensated.

Response. Part 63 does not alter
whatever liability the Federal
Government may have for damage to
health or property caused by its
activities. It is possible that
compensation could be available for
certain types of damage to heslth or
property under Federal law, but it
would be speculative to suggest that
compensation would be available in any
particular case.

Issue 4: Over whet time period must
physical security be maintained over the
site and how would this be maintained?

Comment. Some comments were
made regarding how security would be
maintained over the site for very long
time periods. One commenter asked if
the site would be safeguarded against
sabotage.

Response. NRC's regulation requires
that DOE will bave a system of active
institutional controls and (passive) site
markers, specified at § 63.21(c)(18)
(§63.21(c)(15) in the Froposed rule) and
§ 63.51(a)(3), that will prevent human
intrusion into the repository by ensuring
physical security indefinitely following
permanent closure of any potential
geologic repository at Yucca Mountain.
That being said, by its very nature,
geologic disposal is intended to provide
a high degree of physical security by
rendering the wastes difficult 10 access
owing to their remote location deep
underground (i.e., sbout 300 meters/
1000 feet). As & practical matter, once
the repository is closed—i.e., by sealing
and possibly backfilling the
underground drifts and access tunnels—
the level of effort to reopen the
repository and gain access to the wastes
while preserving radiological safety will
entail a substantial technical effort and
expertise given current technology, and
any action to do so would likely
detected.

As regards the potential risk of
radiological sabotage to the re?ository
during the preclosure phase o
operations, the Commission's
regulations for Yucca Mountain at
§ 63.21(b)(3) require that licensees bave
in place adequate physical security
plans and attendant procedures to
protect against radiological sahotage,
consistent with § 73.51—NRC's
requirements for the phglsical protection
of stored spent nuclear fuel and high-
level radioactive waste. In light of the
terrorist attacks of September 11, 2001,
the Commission has directed the staff to
conduct a comprehensive reevaluation
of NRC physical security requirements.
If this effort indicates that NRC's
regulations or requirements warrant

revision, such changes would occur
through a public rulemaking or other
appropriate methods.
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Issue 5: Terminology in the rule is not
always as clear as it should be.

Comment. DOE indicated instances
where particular words or phrases in
Part 63 lacked clarity. The followi
specific changes to the proposed rule
were suggested by DOE:

1. The phrase *** * * could adversely

-affect safety * * *,” found at

§63.32(b)(3), should be replaced with
“* * * could constitute & substantial
safety hazard * * *" as defined in part
21 of this chapter. {The phrase
*substantial safety hazard" is well
defined in NRC's part 21 regulations;
there is no need to introduce & new,
undefined term such as “sdversely
impact safety"".)

2. DOE indicated that the location of
the compliance point could be
misinterpreted and recommended that
the rule use “the junction of U.S. Route
95 and Nevada Route 373" and delete
*“near Lathrop Wells, Nevada.”

Response. The Commission :

inadvertently used two different phrases
(““could adversely affect safety”
{§ 63.32(b)(3)] and “(b]e a substantial .
safety hazard" (§ 63.73(a)(1))) when
describing requirements for reporting
deficiencies in proposed part 63. The
Commission’s intent was to specify 8
general level of concern (i.e., coul
adversely affect safety) for deficiencies
that would require reporting to the NRC
as specified at §§ 63.32(b)(3) and
63.73(g){1). Although the proposed rule
used the phrase ‘‘substantial safety
hazard" (§ 63.73(a)(1)). it was niot the
Commission's intent to imply the
reporting requirements under § 63.73
were to be construed as the same as the
part 21 requirements for reporting of
defects. Accordingly, the Commission
will clarify its intent by replacing “[ble
& substantial safety hazard” with
“adversely affect safety at any future
time,” end identify specific events and
conditions that require reporting by
reference to § 72.75 at § 63.73(c).

The location of the RME], for

oses demonstrating compliance

with the postclosure performance
objectives, is in the accessible
environment above the highest
concentration of radionuclides in the

lume of contamination. EPA standards

or Yucca Mountain define “accessible
environment” es eny point outside of
the “controlled ares.” To be consistent
with EPA’s standards, the Commission
has incorporated EPA’s definitions of
**gccessible environment” and
*controlled area™, as specified at 40 CFR
197.12, into subpart L of part 63.

Issue 6: Address the technical skills of
the NRC staff to regulate & potential
geologic repository at Yucca Mountzin
Project.
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Comment. During the June 185, 1999,
public meeting in Amargosa Valley,
Nevada, one individual questioned the
NRC staff's understanding of the
fundamentals of the Yucca Mountain
Project. This individual questioned how
the NRC can regulate such a highly
technical process without having its
own highly technical personnel on staff.
Commenters asked if NRC had its own
experts or if NRC had to rely solely on
information collected and developed by
DOE. Although this comment is beyond
the scope of the rulemaking, it questions
the core technical expertise of the NRC
staff to promulgate and implement this
rule.

Response. The NRC (and its
predecessor agency, the Atomic Energy
Commission) has been regulating
civilian uses of radioactive materials for
nearly five decades. With increased
awareness in the area of radioactive
waste management, beginning in the
late 1970s, the Commission’s regulatory
purview was expanded to include the
disposal of HLW. As a complement to
the existing NRC staff expertise in
regulating nuclear activities and
facilities, the Commission recruited and
maintained a core staff with scientific
expertise in those sreas generally
recognized to be important to
radioactive waste management—the
earth sciences, applied mathematics,
geotechnical and materials engineering,
and health physics. In the late 1880s,
the Commission created a federally-
funded research and development
center, the CNWRA, to provide
dedicated, conflict-of-interest-free
technical assistance as a further
complement to its scientific expertise.

In order to maintain an independent
technical capability of the highest order,
the NRC staff and its technical
assistance consultants have been
engaged over the years in scientific
investigations and research necessary to
understand how to properly regulate the

. management of radioactive wastes. The

results of these efforts are widely
published in the technical literature. In
addition to these efforts, when there is
& common interest, the NRC stafi and its
technical assistance consultants monitor
or engage in international activities
related to the regulation of radioactive
wastes or the edvancement of technical
capability in radioactive waste
management. To oversee these
activities, the Commission’'s ACNW
makes recommendations, when
appropriate, to adjust or expand the
technical capabilities needed by its staff.
In summary, the Commission believes
that the qualifications and knowledge of
the NRC staff and its technical
assistance consultants with respect to

the important technical aspects of the
Yucca Mountain Project provide them
with the credentials, skills, and state-of-
the-art knowledge that are necessary
and sppropriate to ensure that NRC
regulatory decisions with respect to
public health and safety are made with
the highest degree of scientific
competence.

Issue 7: Does Yucca Mountain fail to
comply with one of the [technical}
criteria in the existing (Part 60} rule?

Comment. A commenter noted that it
appears from DOE analyses that the
Yucca Mountain site does not comply
with one of the specific criteria in the
existing rule, not the praposed new rule.

Response. DOE has not submitted an
analysis to NRC for review that would
fit the description of this comment. In
addition, this final rule amends 10 CFR
60.1 to clearly state that Part 63, not Part
60, applies to licensing a disposal
facility at Yucca Mountain, Nevada.

Issue 8: How should the material
control and accounting program balance
the need for inspections with worker
exposures?

omment. One commenter suggested
that the program for maintaining
material control and accounting should
balance the need for periodic
inspections with the potential for
increased exposures of the inspectors. It
was recommended that DOE end NRC
should agree on how and when to
terminate material control and
accounting surveillance.

Response. The Commission agrees
with the comment that workers should
be protected from unnecessary doses
due to repository operations. Although
the requirement for conducting &
physical inventory of HLW (reference to
§72.72 at § 63.78) extends over the
operational period of the repository, the
regulations provide flexibility to the
Commission in determining the
frequency for conducting the physical
inventories. Determination of an
appropriate frequency for conducting
the inventories will consider such
things as DOE's pro;osal for the
material control and accounting
program, the requirements for material
control and accounting, and safety of
inspectors. It is anticipated that the
frequency for conducting inventories
could vary due to significant changes in
operations (i.e., emplacement versus
fost-emplacement activities) over the

ong operational period {e.g., 100 years)
for the repository. The Commission
considers a decision on how end when
to terminate material control and
accounting to be unnecessary and
premature. The regulations provide the
necessary flexibility for the Commission
to determine how and when to
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terminate the material control and
accounting that would consider the
important issue raised by the
commenter.

Issue 9: All referencesto ** * *
decontamination or dismantiement
» = =" gf geologic repository facilities
in the proposed rule (e.g., §63.21)
should be revised to refer to ** * *
decontamination or decontamination
and dismantlement * * *'" to avoid
confusion about the need for
decontamination.

Comment. EPA suggested that the
reference to decontamination and
dismantlement in the proposed rule
needed clarification because the current
language implies that facilities that
needed dismantlement did not need to
be decontaminated.

Response. The Commission agrees
with this comment and has revised the
proposed rule as suggested.

Issue 10: Should there be additional
requirements for the content of the
application?

omment. One commenter
recommended that the contents of the
license arplication at §63.21(c)(1)(iv)
should siso include information on the
hydrology, geology, and climate st end
near the chosen location for the critical
up.

Regponse. In general, the Commission
agrees with this comment to the extent
that the Commission enticipates that it
will need such information because it
has & bearing on understanding the
lifestyles end habits of the RMEL
However, in the Commission’s view, the
type of information suggested by the
commenter is already included ir the
regulations at § 63.21(c)(1). Nonetheless,
the Commission expects that this
subject will be eddressed in the YMRP,
which describes the required contents
and methods for the NRC staff review of
any potential DOE construction
authorization application, as well as
DOE's compliance demonstration with
the rule. At the appropriate time, the
YMRP will be shared with interested
stakeholders and published for public
comment. Based on the public
comments received, the staff will
determine if additional revisions to the
YMRP or regulations are necessary (e.g.,
additionel informetion to be included in
the content of the application end a
requirement for DOE to address all the
issues in the YMRP).

Issue 11: Does the requirement for
collecting information during

construction (§ 63.72) take precedence
over preservation of the design
integrity?

Comment. It should be recognized
that there is the possibility that the
collection of certain types of data could
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have a negative effect on the waste
isolation capabilities of the site. The
proposed requirements found in § 63.72
should be modified to recognize that
data should be collected only when it is
determined that the activities will have
no adverse effect on the long-term
performance of the repository.

Response. The Commission shares the
commenter's concern that the collection
of data could (potentially) have an
adverse effect on the Jong-term
performance of the repository. In this
regard, it should be noted that the
Commission is not in favor of any
particular data collection techniques nor
would it encourage data collection that
could potentially affect the long-term
performance of the repositary or the
effectiveness of its barriers be they
natural or engineered. Nonetheless,
during repository construction, DOE
will need to collect data to confirm
certain design (and performance)
parameters as well as to identify
previously undetected geologic
conditions 30 as to have confidence that
the repository will function as intended.
To ensure that these activities have no
effect on long-term repository
performance, consistent with section
113(b)(1)(A)(ii} of the NWPAA, DOE
will need to describe its data collection
plans during construction in the manner
described in § 63.72 so that their effect,
if any, on contsinment and waste
isolation can be independently
evaluated by the NRC staff. ‘

Issue 12: The reference to § 63.51(a)(2)
(postclosure monitoring program) in
§§63.71(b) (records and reports) and
63.72(a) (construction records) should
be changed to refer to §63.51(a)(3)
{measures to regulate or prevent
activities that could impair repository
long-term performance).

mment. Section 63.51(a)(3) refers to
the description of the program for the
postclosure monitoring program for the
repository and not to record retention.
The proposed requirements in
§§63.71(b) and 63.72(a) elso bear some
relation to postclosure design, and this
should be clarified in the rule.

Response. The commenter is correct,
and the final rule contains the correct
reference.

Issue 13: It is not clear how liquid
HLW fits into DOE's disposal scenario.

Comment. From the definition of
HLW found at § 63.2, it would eppear
that liquid HLW could also be disposed
of at Yucca Mountain.

Response. Because of processing in
the nuclear fuel cycle, some HLW can
occur in the liquid {aqueous) state.
However, this waste type is not
expected to be disposed of at Yucca
Mountain. Rather, liquid HLW will be

vitrified—mixed with molten glass and
solidified—to reduce the actual volume
of waste and make it easier to handle.
‘The definition of HLW found at § 63.2
was intended only to provide &
technically correct definition of HLW in
its various states. To provide further
clarification, the definition has been
revised to better reflect the language in
the Nuclear Waste Policy Act of 1982
and final 40 CFR part 197, and
continues to include the reference to
irradiated reactor fuel consistent with
the definition in the proposed rule.

Issue 14: Should climatologica! data
be included for the update of the
application and EIS?

mment. EPA suggested that
climatological data should be included
in the types of data to be updated in the
application and EIS [§ 63.24(b)(1)].
esponse. The list of information to
be updated at §63.24(b)(1) includes
meteorological data. Meteorojogical data
are used as a general term indicating
weather related information that would
include information necessary to make
inferences regarding climate. The
addition of the word climatological is
not needed; therefore, the language in
ijosed part 63 will be retained in
inal part 63.

6 Beyond the Scope of This
Rulemaking

The following comments addressed
issues that are beyond the scope of this
rulemaking. Many of the comments in
this category were directed at the
hearing process, transportation, the
selection of Yucca Mountain &s &
potential site for a geologic repository,
or objected to deep geologic disposal as
2 method of managing HLW. Part 63
does not effect these issues because they
already have been determined by
legislation, are pertinent to other
regulations or rulemakings but not to
part 63, or because the provisions of
part 63 are limited to specific regulatory
areas while these issues are mug
broader.

6.1 Hearing Process

Issue: Will the Commission amend
the hearing process for repository
licensing to provide for informal,
legislative-style hearings?

Comment. Some commenters,
including EPA, urged NRC to change its
hearing process to provide for informal,
legislative-style hearings for repository
licensing. One commenter suggested
that the Commission itself be the
hearing board. NEI expressed the view
that a legislative-style hearing process is
more conducive to effective scientific
inqui? than formal adjudicatory
procedures. NRC's decision on whether
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to adopt en informal process for
repository licensing, in NEI's view,
should not be tied to the generic
question whether to revise the overall
hearing process but, instead, should be
the subject of a separate rulemaking.
However, encther commenter strongly
opposed any suggestion to depart from

formal trial-type adjudicatory and

evidentiary hearin§ rules in 10 CFR part
2 for this i:otential y complex and first-
of-a-kind licensing proceeding.
Response. In the proposed rule, the
Commission told commenters that it
had & broad study of the NRC hearing
process underwaf'. including the
process that would be used for
repository licensing. The Commission
stated that it was inclined to provide for
informa! hearings for both construction
authorization and licensing to receive
and possess waste. If the Commission
were to conclude that changes to the
hearing process are warranted, the
Commission stated that it would
propose them for adoption in & separate
notice and comment rulemaking. For
that reason, the Commission did not
seck comments on potential changes to
the hearing process in this rulemaking.
Subsequently, the Commission finished
its study of the NRC hearing process and
directed the staff to prepare a proposed
rule to provide changes to that process.
Th;{:mposed rule was published on
April 16, 2001 (66 FR 19610) and the
comment period closes on September
14, 2001 (extension of comment periad,
66 FR 27045; May 16, 2001). In this
recent notice, the Commission proposes
to use formal hearing procedures in
proceedings for the initial authorization
to construct & geologic repository
operations area and proceedings for
initial suthorization to receive and
possess high-level waste at the
repository. However, amendments to the
construction autharization and to ths
authorization to receive end possess
high-level waste may be conducted
under informal hea.ﬁ.xlx.gpmcedures. See
proposed § 2.310(e). The Commission
will make its fina) determinations on
these issues in a final rule after it has
considered ell public comments
received in this separate rulemaking.

6.2 Transportation

Issue 1: What regulations or controls
will be used to ensure nuclear waste is
transported safely including operations
at an intermoda! transfer facility?

Comment. Commenters raised
concern that the risks for transporting
nuclear waste were not being sddressed
in proposed part 63. Many commenters

interpreted the absence of transportation
criteria in proposed E3asan
indication that NRC has deemphasized
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transportation issues. One commenter
raised concern over the possibility of
terrorism and theft of spent fuel
shipments.

esponse. Nuclear waste
transportation safety is not specifically
addressed by the proposed part 63
because it is beyond the scope of this
rulemaking. Issues related to terrorism
or theft of spent fuel shipments during
transport are also beyond the scope of
this part 63 rulemaking. Nothing in this
rule changes the existing regulatory
regime governing the transportation of
spent nuclear fue) and high-level
radioactive waste. In light of the
terrorist attacks of September 11, 2001,
the Commission has directed the staff to
conduct s comprehensive reevaluation
of NRC physical security requirements.
If this effort indicates that NRC's
regulations or requirements warrant
revision, such changes would occur
through a public rulemaking or other
appropriate methods,

ection 180 of the NWPA requires
DOE to use packages that have been
certified by NRC for transportation of
spent nuclear fuel and HLW. The NRC
regulations in 10 CFR part 71 specify
the standards for certification. These
standards provide that a package must
prevent the loss or dispersion of
radioactive contents, provide edequate
shielding and heat dissipation, and
prevent nuclear criticality under both
normal and accident conditions of
transportation.

Section 180 of the NWPA zlso
requires that DOE abide by NRC
regulations regarding advance
notification of State and local
governments prior to transportation of
spent nuclear fuel or bigh-level
radioactive waste. These advance
notification requirements are set forth in
10 CFR 73.37. The NWPA elso requires
DOE to provide funds end technical
assistance for training of local public
safety officials (e.g., emergency
responders) along the routes.

In Volume II of the Draft
Environmental Impact Statement for a
Geologic Repository for the Disposal of
Spent Nuclear Fuel and High Level
Radioactive Waste at Yucca Mountain,
Nye County, Nevada, dated July 1999
(DEIS) (at ]~23), DOE states that its
proposed procedures for implementing
Section 180 of the NWPA provide that
routing for shipments to Yucca
Mountain would comply with
applicable regulations of the U.S.
Department of Transportation (DOT) in
effect at the time of such shipments.
DOT regulations on route approval for
transporting radioactive material by
highway and State or Tribal designation
of preferred routing {as an alternative to

Interstate System highways] are
contained in 49 CFR 397.101, 397.103,
and 397.201.

A DOT-NRC Memorandum of
Understanding (44 FR 38690; July 2,
1979} specifies that, in general, the DOT
is responsible for regulating safety in
transportation of all hazardous
materials, including radioactive
material. The NRC is responsible for
regulating safety in receipt, possession,
use, and transfer of radioactive
materials. The NRC also reviews and
approves package designs for
transporting fissile material and other
radioactive material in quantities
exceeding Type A limits. Facilities
which temporarily handle and store
radioactive material during and
incidenta! to their transport (i.e.,
movement), such es operations at an
intermodal transfer facility, are subject
to DOT requirements.

Issue 2: How will transportation
routes be selected and will local
governments and communities be
informed and consulted about the
routes?

Comment. Commenters raised 8
number of questions regarding the
selection of transportation routes for
nuclear waste, such as: (1) Will DOE
analyze the impacts of transportation
routes; (2) Can rural roads be used to
safely transport large nuclear waste
shipments; (3) Will transportation route
selection be addressed in DOE's license
application; (4) Will local governments
and communities be able to participate
in route selection; and (5) Does NRC
require DOE contractors to be
responsible for transporting waste or ere
third-party contractors responsible for
transporting waste.

Response. The routing requirements
and practices largely depen% upon
whether & particular shipment is made
by highway or railway. DOE is
evaluating its options regarding the mix
of road and rail shipments to the
potentia) repository and will decide the
eppropriate level of analysis needed for
transportation routes.

As noted, DOE has stated that routing
of shipments of spent nuclear fuel and
high-level waste will comply with
applicable DOT regulations (DEIS, Vol.
I, at J-23). The DEIS (Vol. I and Vol. I,
Afp&endix J) also contains a discussion
of the impacts assaciated with
shipments to the proposed repasitory.
The DOT regulations (49 CFR part 397)
provide that shipments ere to be on
ﬁ:’efeﬂed routes (Interstate System

ighways and city bypasses) or State-or
Tribal-designated preferred routes (i.e.,
alternate routes). These routing
requirements were developed by the
DOT considering the risks of
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transportation. Further, DOT bas
published guidelines {DOT/RSPA/HMS/
92-02) for State or Tribal egencies to use
in performing route analyses to ensure
that the overall risk of the shipments to
the public is considered in designating
preferred routes. The degree of local
participation in the State or Tribal
routing agency's process may vary from
State to State or from Tribe to Tribe.

NRC licensees, contractors of NRC
licensees, DOE, and DOE contractors
who are transporting spent fuel by
highway must sbide by the DOT’s
routing rules when they transport spent
fuel by highway. There are no Federal
regulations for selecting railway routing.
Once a highway or railway route is
selected, the route is reviewed by the
NRC for phJsical protection purposes.
NRC annually publishes a report,
“Public Information Circular for
Shipments of Irradiated Reactor Fuel”
{(NUREG-0725, Rev. 13, 1988), that
describes the routes taken by
commercial spent fuel shipments. For
fé}ysical protection reasons, certain
information on shipments is protected
from general release until after the
shipment {or series of shipments) is
completed.

Issue 3: What criteriz will be used to
ensure the shipping cask can survive e
veriety of challenges during
transportation?

Comment. Commenters inquired into
how shipping casks were designed and
who was responsible for manufacturing
the casks. Additionally, one commenter
asked whether the shipping cask design
and testing consider specific accident
scenarios, including sabotage.

Response. An application for a cask
design is cubmittecr to NRC by the cask
vendor, and an approval certificate must
be issued by NRC before & cask can be
used to transport spent fuel. Typically,
private firms manufacture & under
contract to the cask’s vendor. NRC
requires that casks be designed,
fabricated, used, and maintained under
an NRC-approved QA plan. Activities
under thess plans are subject to NRC's
inspection and enforcement programs.
Safety standards, design criteria, and
design test requirements for spent fuel
casks are set forth in NRC regulations at -
10 CFR part 71. Casks must be designed
to withstand & series of impact,
puncture, and fire environments,
thereby providing reasonable assurance
that packages will withstand serious
transportation accidents. NRC
regulations require that casks protect
against the loss or dispersion of
radioactive contents, provide adequate
shielding and heat dissipation, and
prevent nuclear criticality, under both
incident-free and accident conditions of
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transportation. NRC conducts an
independent design review prior to
issuing & cask certificate.

In the 1980°s, NRC sponsored
experiments and studies of the effects of
sabotage on casks that meet NRC's safety
standards. In addition, DOE has
sponsored similar studies, most recently
in 1999. The estimated performance of
spent fuel casks during historically
severe, actual accidents {viz., these
severe accidents did not actually
involve radioactive materials) was
investigated as part of the NRC-
sponsored study (e.g., Fischer, L.E,, et.
al., “Shipping Container Response to
Severe Highway and Railway Accident
Conditions,” NUREG/CR-4829, 1987).
NRC's studies show that risks are low,
from both incident-free shipments of
radioactive material and possible
accidents during transport. Therefore,
the Commission has found that
approved cask designs provide an
adequate Jevel of protection of public
health and safeg’.

Issue 4: Will dose estimates be
calculated for exposures from
transportation and operations at an
intermodal transfer facility?

Comment. A commenter asked that
dose estimates be calculated for
exposures from transportation and
operations at an intermodal transfer
facility.

Response. NRC has estimated the
radiation doses to the population as a
result of transportation of radioactive
material. These estimates are performed
as part of environmental impact studies
such as NUREG-0170 (1877), “Final
Environmental Statement on the
Transportation of Radioactive Material
by Air and Other Modes.”

The specific operations that would
occur at an intermodal transfer facility
related to the repository bave not been
identified. Consequently, NRC is not
sware of radiation dose estimates that
heve been performed for that facility.
Furthermore, the NRC notes that DOT
requirements govern radiation safety for
facilities whi temporarildy handle and
store radioactive material during and
incidental to their transport (i.e.,
movement), such &s operations at en
intermoda) transfer facility.

6.3 Other Comments

Issue 1: Should nuclear waste be sent
somewhere else/out of Nevada?

Comment. A number of commenters
believed that nuclear waste should be
sent somewhere else (other than Yucca
Mountain), or out of Nevada. Yucca
Mountain was viewed 8s unsafe.
Commenters did not want a nuclear
waste repository constructed there and
strongly objected to disposal of

radioactive waste there. An opposing
view was expressed by other
commenters who stated that Yucca
Mountain was the best place for
disposal of radioactive waste. One
cotx_nmemer just wanted the waste kept
safe.

Response. The NWPAA authorizes
characterization of only Yucca
Mountain, Nevada, as a potential
repository site. Part 63 does not select
Yucca Mountain as a site for a potential
repository. Part 63 is being promulgated
to provide reasonable assurance that, if
8 repository is built and operated at
Yucca Mountain, public health and
safety will be protected.

Issue 2:Is there a better solution for
managing nuclear waste than geologic
disposal?

omment. There were a number of
comments focused on whether an
alternative should be used for
management of radioactive waste. Some
commenters stated that the use of onsite
storage (i.e., at nuclear reactors) of
nuclear waste should be pursued. This
would avoid transportation risks and be
a suitable interim method of managing
nuclear waste until a safe long-term
disposal method was found. However,
one commenter stated that it was
appropriate and safe to place the waste
in one location. Newly emerging
technologies, such as transmutation,
were cited by some commenters as
methods that could reduce the hazard of
the waste. A commenter noted that the
materials making up the waste could be
used in the future; there were numerous
applications. Comments were received
opposing underground disposal of spent
fuel rods as unsafe, and not the best
enswer for disposal, end that only
cooled spent fuel rods, but no
plutonium, should be stored at Yucce
Mountain or the NTS.

Response. The decision about bow to
manage HLW and spent fuel does not
result from part 63. Deep geologic
disposal of HLW was authorized by the
NWPA. The NWPAA eand the EnPA
continue the U.S. government policy of
disposal of HLW in a geologic
repository. Nothing in part 63 changes
this method of managing HLW
authorized by existing law. The
regulations in part 63 are designed to
provide reasonable assurance of
protection of public health and safety
from any radioactive material disposed
of, including surplus weapons
plutonium,

Issue 3: Who should manage the
Yucca Mountain project?

Comment. Commenters suggested that
the University of Nevada at Las Vegas
should manage the Yucca Mountain
project.
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Response. The NWPA gives DOE the
responsibility for management of the
Yucca Mountain project. DOE must
address how to carry out its
responsibility for management of the
Yucca Mountain project.

Issue 4: Should nuclear power be
used?

Comment. A commenter opposed the
use of nuclear power as wasteful and
the source of dangerous long-lived
radioactive products. Another
commenter said that sources of energy
other than fission should be
investigated. -

Response. Part 63 establishes
requirements for disposal of HLW st a
potential repository st Yucca Mountain.
It does not encourage or restrict the use
of nuclear power. The NRC is
establishing part 63 in accordance with
its statutory responsibilities under the
Atomic Energy Act (AEA), the NWPAA,
and the EnPA.

Issue 5: How much money has been
spent on Yucca Mountain?

Comment. A commenter wanted to
know how much money had been spent
on the Yucca Mountain project.

Response. The DOE publishes reports
that give details of its budget and
spending on the Yucca Mountain
Pproject. Expenditures are the subject of
sppropriations by Congress and
oversight by both Congress and the
Genera! Accounting Office. In May
2001, DOE published its most recent
cost estimates [see *Analysis of the
Total System Lifecycle Costs of the
Civilian Redicactive Waste Management
Program,” DOE/RW-0533, May 2001;
available on DOE's Web page at http://
www.rw.doe.gov}.

Issue 6: Wﬁat ppens if the Yucca
Mountain project is developed end
Congress cuts the budget for it? Or
appoints 8 w agency to oversee the
project?

mment. A commenter noted that
Congress had cut DOE's budget for
Yucca Mountain in past years. What
will NRC do, especially regarding
monitoring, if construction of the
project is underway, and a budget cut
occurs?

Response. Responsibility for the
Yucca Mountain project rests with DOE.
Changes in budget levels for the Yucca
Mountain project would have to be
addressed by DOE in its planning for the
project. If the Commission believes that
it does not have sufficient funds to carry
out its mission to rmtect public health
and safety, it would ask Congress for
edditional funding.

Issue 7: Will the NRC staff seek input
from local governments to assist it in
providing comments to the DOE on the
DEIS for Yucca Mountain?
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Comment. One commenter asked the
NRC to seek input from local
governments to assist the NRC in
providing comments on the DOE's DEIS.

Response. The NRC is expected,
vnder the NWPA, to comment on the
DEIS during the DEIS public comment

eriod. The NRC provided comments

or DOE to consider as part of the DEIS
public comment process. In preparing
these comments, the NRC staff observed
DOE's DEIS public meetings to better
understand what DEIS issues were of
concern to the public. In addition, the
NRC staff conducted its own meetings
with AULG officials and conducted a
public meeting in Caliente (Nevada) to
discuss the NRC role with respect to the
EIS, as it was formulating its comments.
For its part, the Commission invited
AULGs, stakeholders, and other
interested parties to express their views
on the DEIS during a public meetini on
January 21, 2000. The Commission has
considered these views before -
forwarding its comments to DOE.

Issue 8: Does the public have enough
time to prepare comments on DOE's
DEIS for Yucca Mountsin and attend
NRC meetings on part 637

Comment. The NRC staff was asked at
several public meetings to avoid
scheduling future public workshops and
meetings on part 63 during the DEIS
public comment period.

Response. The Commission is
sensitive to the issue being raised here
and notes that the NRC is making every
effort practical to schedule its public
worksgops and meetings in such 8 way
so as to afford the public opportunity to
participate in other sgencies’ activities.
Accordingly, the Commission held only
one meeting on part 63 during the
public comment %;riod on the DEIS.

Issue 9: What about the possibility
that a waste r:sository at Yucca
Mountain would be a target in the event
of a nuclear war?

Comment. A commenter stated that
the Air Force base and Hoover dam
would be likely targets in the event of
war. If a repository were developed at
Yucca Mountain, that would also be a
target.

esponse. Consideration of the effects
of wars and military actions is beyond
the scope of NRC's responsibility. The
NRC has not taken into account the
effects of war in developing part 63.-

Issue 10: Decisions regarding the
licensing of & potential gealogic
regository at Yucca Mountain should be
left to the voters to decide.

Comment. A commenter stated that
important decisions, such as the
potentia) geologic repository, should be
placed on a nationwide ballot for the
voters to decide.

Response. The NWPA and the EnPA
establish the framework for licensing a
potential geologic repository at Yucca
Mountain. This legislation gives the
NRC the responsibility for meking a
licensing decision on such a potential
repository. Under this framework for
licensing, there are opportunities for
public input in the licensing process.
The requirements promulgated here as
part 63 do not make any change in
public input opportunities already
established.

Issue 21: How much radiation is being
released from nuclear facilities?

Comment. Commenters wanted to
know how much radiation was being
released from nuclear facilities around
the U.S. and what is being done to
control those releases.

Response. The NRC’s Annual
Report—Reactors, NUREG~1272, Val.
11, No.1, November 1998, gives annual
exposures to the average person in the
U.S. of Jess than 1 mrem {0.01 mSv)
TEDE from the entire nuclear fuel cycle,
including operation of reactors. All NRC
licensees are required to limit radistion
exposures from licensed activities in
accordance with NRC regulations in 10
CFR ;an 20, 10 CFR part 50, Appendix
1, and 10 CFR part 72.

Issue 12: s radioactive material
recycled into consumer products?

Comment. One commenter was
concerned about potential exposure
from redioactive material that has been
recycled into consumer products.

Response. Part 63 is concerned only
with disposal of HLW in & potential
geologic repository at Yucca Mountain,
Nevada. There are no provisions in this
final rule that affect recycling of
radioactive material into consumer
products.

NRC is in the preliminary stages of
examining its approach for controlling
solid material. A paper that discusses
issues associated with alternative
courses of action was published in the
Federal Register on June 30, 1999 (64
FR 35080). This issues paper is also
evailable at NRC's web site.

Issue 13: Does NRC regulate the
transportation of nuclear weapons?

Comment. One commenter inquired
as to NRC’s rale in the transportation of
nuclear weapons. :

Response. The NRC does not have
authority to regulate the transportation
of nuclear weapons. The NRC’s
regulations for packaging and
transportation of radioactive materials,
10 CFR part 71, do not apply to
transportation of nuclear weapons.
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IV. Changes from the Proposed Rule
Subpart A—General Provisions

Section 63.2 Definitions

Severa) terms have been deleted and
definitions revised either to conform
with the final EPA standard (40 CFR
part 197) or to provide needed
clarification. The terms annual dose and
expected annual dose have been
replaced by a single definition for TEDE
{total effective dose equivalent) that
provides for the use of organ weighting
factors for assessing potential doses to
members of the public. The term critical
group has been deleted, and the term
reasonably maximally exposed
individual added am{ defined. The term
design basis event has been deleted, and
replaced with the terms event sequence
and initiating event (the term design
basis event has been replaced
throughout the rule with event
sequence). The term integrated safety
analysis has been deleted, end replaced
with the term preclosure safety analysis
(the term integrated safety analysis has
been replaced throughout the rule with
preclosure safety analysis). The
definition of performance confirmation
has been revised to more clearly refiect
the intent of the general requirements
for performance confirmation at
§63.131(a). The definition of the
engineered barrier system has been
revised to include engineered
components and systems other than the
waste package (e.g., drip shields). The
definition of retrieval bas been revised
to clarify that retrieval means the act of
“permanently” removing radioactive
waste. The clarification to the definition
of retrieval was done to differentiate it
from operational activities (e.g., DOE
might intentionally remove one or
several waste packages from its
emplacement location and re-emplace
them either at the same or a different
location in the underground facility
during the operational life of the
repository as part of testing,
demonstration, repair, maintenance or
performance confirmation) that would
not be considered as permanent
retrieval. The definition for high-level
waste has been modified to more closely
reflect the definition provided in the
Nuclear Waste Policy Act of 1882 and
final 40 CFR part 197. The definition for
the saturated zone has been revised to
more accurately describe the intent of
the definition. Other definitions have
been modified in whale or in part to
conform with the final 40 CFR part 1987,
including barriers, important to waste
isolation, isolation, performance
assessment, and reference biosphere.
The definition for ground water has
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been removed from this section because
the definition for the same term
provided in 40 CFR part 197 has been
adopted into the regulations at § 63.302.

Section 63.4 Communications end
Records

The section was revised to reflect the
current address of the Commission.

Section 63.8 Information collection
requirements: OMB approval

This section has been revised
according to the current standard
wording.

Section 63.10 Completeness and
Accuracy of Information

The recipient of notification of
information was changed from the
Administrator of the appropriate
Regional Office to the Director of the
Office of Nuclear Material Safety and
Safeguards.

Subpart B—Licenses

Section 63.16 Review of site
Characterization Activities

Section 63.16(d) was clarified to
specify that public comments would be
sought on comments made br the
Director of the Office of Nuclear
Material Safety and Safeguards to DOE
after the Director’s comments had been
sent to DOE. Section 63.16{d) essentially
adopts 10 CFR 60.18(i) with the
addition of performance assessment &s a
subject area for potential public
comments. The Commission explained
at the time it adopted § €0.18(i) that
*(j)ust as the Commission will solicit
comments on its comments on DOE’s
initig] S(ite) C(baracterization} P(lan), it
wants to allow for public comment on
any Commission comments on DOE's
semi-annual reports (or on any other
comments which the Director makes to
DOE on site characterization)” (51 FR
27161; July 30, 1986). Under § 60.18(f),
the Director must publish in the Federal
Register & notice of the availability of
comments on DOE's Site
Characterization Plan for public
comment after the comments have been
sent to DOE. Section 63.16(d) was
clarified to reflect the Commission’s
intent that the timing of any public
comment period remain the same as
under § 60.18.

Section 63.21 Content of Application

Requirements associated with the
description of the engineered barrier
system, quality assurance program,
physical protection, design criteria, and
decontamination of surface facilities
have been clarified. The requirements in
this section have been regrouped in &n
order more consistent with the required

analyses. The requirement for DOE to
provide a comparative evaluation of
alternatives to major design features has
been remaved. The level of information
necessary to support each licensi

stage has been clarified by stating the
application must be as complete &s
possible in the light of information that
‘is reasonably available at the time of
docketing. The words “principal design
criteria” have been replaced with
“design criteria’ to avoid any confusion
with the meaning of the word
“principal;" this was not intended as a
substantive change. The design criteria
1o be described are those that relate to
the ipreclosure and postclosure
performance objectives. This provides
DOE sufficient guidance as to which
design criteria are to be provided. The
reference to “‘ground water” at
§63.21(c){10) was changed to “water” to
maintain the intent of the proposed rule,
which included both saturated and
unsaturated zone water in the definition
of ground water, and avoid conflict with
the new definition for “ground water”
in subpart L. Additional changes have
been made to conform to the final 40
CFR part 187.

Section 63.31 Construction
Authorization

This section was modified to reflect a
finding of reasonable expectation for
demonstration of compliance with the
quantitative standards now specified in
new Subpart L.

Section 63.41 Standards for Issuance
of a License

Clarification has been made regarding
decontamination of surface facilities.

Section 63.42 Conditions of License

Section 63.42(d) was modified to
eliminate the specific reference to the
NWPA limit of 70,000 MTU. Although
this limit still applies, by simply
referring to ** * * NWPA, as amended
* * *."the need for a future
rulemaking would be obviated if the
legislation ever changes this disposal
volume restriction.

Section 63.44 Changes, Tests, and
Experiments

This section has been extensively
revised in accordance with NRC-wide
programmatic changes in this area.
Section 63.51 License Amendment for
Permanent Closure

This section has been revised to
specifically require that performance
confirmation data pertinent to
compliance with § 63.113 be included
in the update of the performance
assessment in the application for a
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license amendment for permanent
closure.

Section 63.52 Termination of License

Clarification has been made regarding
decontamination of surface facilities.

Subpart C—Farticipation by State
Government, Affected Units of Local
Government, end Affected Indian Tribes

Section 63.61 Provision for
Information

This section has been changed to
include the affected units of local
government.

Section 63.62 Site Review

This section has been changed to
include the affected units of local
government.

Section 63.63 Participation in License
Reviews

This section bas been ed to
correct the reference to “Subpart G to
read “Subpart J,” and the reference to
local governments has been clarified by
changing it to *'affected units of local
government.” The final sentence in
proposed § 63.63(a) has been deleted.

Section 63.65 Representation

This section has been changed to
include the affected units of local
government.

Subpart D—Records, Reports, Tests, end
Inspections .

Section 63.71 Records and Reports

The record retention requirements
referenced et § 63.71(b) were incorrect
in the proposed rule and have been
modified to refer correctly to
§63.51(s)(3). .

Secticn 63.72 Construction Records

‘The record retention requirements
referenced et § 63.72(a) were incorrect
in the proposed rule end have been
modified to refer correctly to
§ 63.51(a)(3). Additionally, the design
specifications and *as built” dra ]
have been added to the list of required
records.

Section 63.73 Reports of Deficiencies

The phrase *(b)e a substantial safety
hazard,” found at § 63.73(a)(1), was
replaced with the phrase “(a)dversely
affect safety at any future time," to be
consistent with terminology used at
§63.32(b)(3) and to avoid confusion
with reporting requirements under 10
CFR part 21, which includes & very
precise definition for what constitutes a
“substantial safety hazard.” Specific
requirements regarding DOE’s
implementation of a8 program for
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evaluating and reporting deficiencies
have been included to clarify the
reporting requirements.

Subpart E—Technical Criteria

Section 63.101 Purpose and nature of
findings
This section has been revised to

address how the Commission intends to
implement a finding of reasonable
expectation. The discussion of

ostclosure performance objectives has

een revised to conform with the public
health and environmental radiation
standards for geologic disposal now
specified in Subpart L, which are
referenced in § 63.113.

Section 63.102 Concepts

This section has been changed to
clarify NRC's expectations for the
demonstration of compliance with the
requirements for multiple barriers,
performance confirmation, and
preclosure safety analysis. The
discussion of multiple barriers has been
modified to clarify the intent of the
multiple barrier requirement. The
discussion of preclosure safety analysis
has been revised to clarify requirements
for the dose calculations due to the
event sequences and the selection of
specific event sequences to be included
in the analysis. The discussion of
performance confirmation has been
revised to more clearly reflect the intent
of the general requirements for
performance co ation at § 63.131(s).
Additionel changes bave been made to
conform with the final 40 CFR part 197,
including amoni others the discussion
of the reference biosphers, reasonably
maximally exposed individual, end
human intrusion; and addition of &
discussion on ground-water protection.

Section 63.111 Performance Objectives
for the Geologic Repository Operations
Area Through Permenent Closure

The performance objectives at
§63.131(b)(1) and (2) heve been
changed to clarify that (1) the doses
from consequence analyses for Category
1 event sequences are to be aggregated
to a single estimate and (2} the dose
from the consequence enalysis for each
Category 2 event sequence is to be
estimated for that specific event
sequence only. Section 63.111(2)(2) has
been modified to conform with the
individual protection standard now
specified in subpart K.

Section 63.112 Requirements for
Preclosure Safety Analysis of the
Geologic Repository Operations Area
This section has been revised to
clarify that the objective of the analysis
is to evaluate event sequences; as such,

the phrase “accidents that would result
in unacceptable consequences” has
been replaced with “event sequences.”
The consideration of criticality has been
clarified by requiring analysis of the
means to prevent and control criticality.
The words *principal design criteria”
have been replaced with “design
criteria” to be consistent with the
changes made at § 63.21 (as noted in the
discussion under §63.21, this change
was not intended as a substantive
change).

Section 63.113 Performance Objectives
for the Geologic Repository After
Permanent Closure

This section has been modified to
conform with the public health and
environmental radiation standards for
geologic disposal now specified in
subpart L.

Section 63.114 Requirements for
Performance Assessment

The reference to features, events, and
processes in this section bes been
changed by removing the words *'of the
geologic setting.” In eddition, the
requirements for multiple barriers have
been moved to the revised § 63.115.

Section 63.115 Required
Characteristics of the Reference
Biosphere and Critical Group

Reguirements related to
characteristics of the reference
biosphere and critical group have been
deleted from this section in light of the
definitions and concepts necessary to
estimate dose to the reasonabl
maximally exposed individual, now
specified in subpart L. This section now
contains the requirements related to
multiple barriers formerly at § 63.114.
This section is now titled
“Requirements for multiple barriers’,

Section 63.121 Requirements for
liﬁ.\f\;r';ership and Control of Interests in

This section has been revised to
clarify the extent and manner of control
over lands that DOE must exercise
during the preclosure period.

Subpart F—Performance Confirmation
Program
Section 63.131 General Requirements

This section has been revised to
replace the word “geologic” with
“natural” at § 63.131(a) to be consistent

with terms used in the definition of
important to isolation.

Section 63.132 Confirmation of
Geotechnical and Design Parameters

Th_is section has been revised to
require DOE to identify parameters and

146

interactions to be measured or observed
rather than specifically prescribing such
paramsters and interactions.

Section 63.133 Design Testing

This section hes been revised to
clarify testing requirements such that
testing is not limited to in situ testing
only; to require specific testing of the
effectiveness of backfill placement and
compaction only if backfill is included
in the repository design; to require
“tests”, rather than “test sections,” so as
to be more general; and to generally
reference “engineered systems and
components,” with examples, so as pot
to limit tests to specific features that
may or may not be included in the final
design of the repository. The reference
to *‘ground water” was changed to
“unsaturated zone and saturated zone
water”’ to maintain the intent of the
proposed rule, which included both
saturated snd unsaturated zone water in
the definition of ground water, and
avoid conflict with the new definition
for “ground water" in subpart L.

Subpart G—Quality Assurance
Section 63.141 Scope

This section was revised to clarify the
extent of the geologic repository system
by edding “‘structures” end “’systems”
and deleting the word “subsystems.”

Section 63,142 Quality Assurance
Criteria

This section has been revised to
include previously referenced quality
assurance requirements. Provisions of
Appendix B to 10 CFR part 50, as
applicable, have been brought into this
section rather than merely referencing
appendix B in the rule. T{.e
introduction of the language from
Appendix B into the final part 63 has
not ed any re_&ulisnmenta in the
proposed part 63. This epproach
specifies the quality assurance
requirements and removes any
embiguity regarding which portions of
Appendix B sre epplicable to Yucca
Mountain.

Section 63.143 Implementation

This section has been revised to
reference the criteriz at § 63.142 rather
than the criteria in Appendix B of 10
CFR part §0, as applicable.

Section 63.144¢ Quality Assurance
Program Change

This section has been added to
provide requirements for how changes
to the quality assurance program
description are to be processed.
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Subpart K—Preclosure Public Health
and Environmental Standards

Section 63.201 Purpose and Scope

New section that states the
requirements in this subpart apply to
the storage of radioactive material in the
Yucca Mountain repository and on the
Yucca Mountain site.

Section 63.202 Definitions for Subpart
K

New section adopted from the final 40
CFR part 197 that contains definitions of
terms as used in subpart K.

Section 63.203 Implementation of
Subpart K

New section adopted from the final 40
CFR part 197 that states DOE must
demonstrate that normal repository
operations will meet the requirements of
this subpart.
Section 63.204 Preclosure Standard

New section adopted from the final 40
CFR part 197 that establishes a 0.15 mSv
(15 mrem) dose limit during the
preclosure period.

Subpart L—Postclosure Public Health
and Environmental Standards

Section 63.301 Purpose and Scope

New section that states the
requirements in this subpart apply to
the disposal of radioactive material in
the Yucca Mountain repository.

Section 63.302 Definitions for Subpart L

New section adopted from the final 40
CFR part 197 that contains definitions of
terms as used in subparts L and K.

Section 63.303 Implementation of
Subpart L

New section adopted from the final 40
CFR part 197 that states DOE must
demonstrate there is & reasonable
expectation that the projected
performance of eny geclogic repository
at Yucca Mountain will meet the
requirements of this subpart for 10,000
years after disposal.

Section 63.304 Reasonsble Expectation

New section edopted from the final 40
CFR part 197 that defines what is meant
by the reasonable expectation concept
used in relation to projecting the long-
term performance of any geologic
repository at Yucca Mountain.

Section 63.305 Required
Characteristics of the Reference
Biosphere

New section adopted from the final 40
CFR part 197 that describes the
characteristics of the reference
biosphere DOE is to assume for the

purpose of projecting the long-term
performance of the geologic repository.

Postclosure Individual Protection
Stondard

Section 63.311 Individual Protection
Standard After Permanent Closure

New section adopted from the final 40
CFR part 197 that establishes an annual,
all pathway, individual protection
standard of 0.15 mSv (15 mrem) for the
reasonably maximally exposed
individual from potential releases of
radioactivity from any geologic
repository at the Yucce Mountain site
for 10,000 years following disposal.

Section 63.312 Required
Characteristics of the Reasonably
Maximally Exposed Individual

New section adopted from the final 40
CFR part 187 that defines the required
characteristics of the reasonably
maximeally exposed individual to be
used by DOE in the dose calculations
necessary to assess the long-term
performance of any geologic repository .
at the Yucca Mountain site.

Human Intrusion Standard

Section 63.321 Individual Protection
Standard for Human Intrusion

New section adopted from the final 40
CFR part 197 that describes the stylized
human intrusion calculation to be used
by DOE to evaluate the resilience of eny
geologic repository at the Yucca
Mountain site. Establishes an annual, all
pathway, individual protection standard
of 0.15 mSv (15 mrem) for the
reasonably maximally exposed
individusl, from potential releases of
radiocactivity from the geologic
repository for 10,000 years after
disposal, as & result of the stylized
buman intrusion.

Section 63.322 Human Intrusion
Scenario

New section edopted from the final 40
CFR part 197 that describes the
assumptions related to a stylized human
intrusion scenario DOE will use to
estimate the dose to any reasonably
maximally exposed individual from a
human intrusion. Additionally, NRC has
clarified that the human intrusion
scenario is to include only those

radionuclides transported to the

saturated zone by water (e.g., water
enters the waste package, releases
radionuclides, and transports
radionuclides by way of the borehole to
the saturated zone); and not consider
particulate waste material falling into
the borehole.
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Ground-Water Protection Standards

Section 63.331 Separate Standards for
Protection of Ground Water

New section adopted from the final 40
CFR part 197 that establishes limits on
the level of radioactivity that would be
acceptable in a representative volume of
ground water 10,000 years following
repository closure.

Section £3.332 Representative Volume

New section edopted from the final 40
CFR part 197 that describes the
assumptions DOE will use in the
calculation to estimate the level of
radioactivity in & representative volume
of ground waeter, at a specified point,
down-gradient from any geologic
repository &t Yucca Mountain.

Additional Provisions

Section 63.341 Projections of Peak
Dose

New section adopted from the final 40
CFR part 197 that requires DOE to
estimate peak dose and include the
results in its Environmental Impact
Staternent. However, there is no
standard that must be met with respect
to these peak dose calculations, and
there is no finding that the NRC must
meake with respect to these peak dose
calculations, nor may they ge the
subject of litigation in any NRC
licensing proceedings for a repository at
Yucce Mountain.

Section 63.342 Limits on Performance
Assessments

New section sdopted from the final 40
CFR part 187 that describes how DOE
will determine which features, events,
and Irocesses need to be considered in
the dose assessments described in
subpart L.

Section 63.343 Severability of
Individual Protection and Ground-Water
Protection Standards

New section adopted from the final 40
CFR part 197 that indicates the
individual protection and ground-water
protection standards are wholly
severable.
Parts 2, 18, 20, 51, 70, 72, 73, and 75

The following changes are being made
to other parts to add references to part
63 where appropriate. These changes
are needed to reflect changes in NRC
regulations that have occurred since
development of the proposed rule and
to correct omissions.

Section 2.714 Interventions

A reference to part 63 is added in the
section on interventions in any hearing
on a license application for a repository.
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Section 2.1013 Use of the electronic
docket during the proceeding

A reference to part 63 is added in the
section on use of the electronic docket
{Licensing Support Network] for 2
license application for 8 repository.

Section 2.1014 Intervention

A reference to part 63 is added in the
section on procedures for intervention
and for filing an amendment to a
contention.

Section 2.1021 First Prehearing
Conference

A reference to part 63 is added in the
section on procedures for conducting
the first prehearing conference.

Section 2.1023 Immediate
Effectiveness

A reference to part 63 is added in the
section containing criteria for
immediate effectiveness of a decision on
issuance or amendment of a
construction authorization for a
repository.
Section 19.20 Employee Protection

A reference to part 63 is added in the
section on employee protection to make
employee protection provisions
applicable to employees engaged in
protected activities under part 63.

Section 20.1003 Definitions

A reference to part 63 is added to the
definition of License” in the
definitions section.

Section 20.1401 General Provisions
&nd Scope

A reference to part 63 is added to the
section on general provisions and scope
of radiological criteria for license
termination to make these provisions
applicable to decommissioning facilities
licensed under part 63.

Section 20.2001 General Requirements

A reference to part 63 is added to the
section on general requirements for
waste disposal.

Section 20.2206 Reports of Individual
Monitoring

A reference to part 63 is added to the
section on reports of individual
monitoring to make requirements for
individual monitoring applicable to a
part 63 licensee.

Section 51.22 Criterion for Categorical
Exclusion; Identification of Licensing
and Regulatory Actions Eligible for
Categorical Exclusion or otherwise Not
Requiring Environmenta) Review

A reference to part 63 is added to the
section on categorical exclusions to

allow for technical requirements and
criteria promulgated under part 63 to be
included along with technical
requirements and criteria promulgated
under part 60 as actions eligible for
categorical exclusions.

Section 70.17 Specific Exemptions

A reference to part 63 is added to the
section on specific exemptions to
include DOE activities that are subject
to part 63 or part 60 to be exempt from
the requirements of part 70.

Section 72.44 License Conditions

A reference to part 63 is edded to the
section on license conditions. Part 72
already contains a provision limiting the
quantity of spent fuel at the site of &
monitored retrievable storage facility
until & repository authorized under
NWPA and part 60 begins operations.

e allows for a repository
under part 63 as well.

Section 73.1 Purpose and Scope

A reference to part 63 is added to the
section on purpose and scope. This
makes certain requirements for the
establishment and maintenance of a
physical protection system applicable to
a repository licensed under part 63 in
addition to part 60.

Section 73.51 Requirements for the
Physical Protection of Stored Spent
Nuclear Fuel and High-Level
Radioactive Waste

A reference to part 63 is added to the
section on requirements for physical
protection of spent fuel and HLW.
Applicability of these requirements is
extended to the GROA licensed under

Section 75.4 Definitions

A reference to part 63 is added to the
definition of “Installation” in the
definitions section. This identifies
Jocations where possession of more than
1 effective kilogram of nuclear material
requires certain safeguards
requirements.

V. Section-by-Section Analysis of Part

Subpart A—~General Provisions

This subpart, except for §63.2,
“Definitions,"” contains general
provisions that are similar to the
Pprovisions of part 60 with minor
wording changes for simplification,
clarification, or to refer specifically to
the Yucca Mountain site, where
appropriate. Definitions have been
revised to reflect their use in this part,
as appropriate.

Section 63.1 Purpose and Scope

This section limits the purpose and
scope of part 63 to the licensing of DOE
to receive and possess source, special
nuclear, and byproduct material at a
geologic repository operations area
sited, constructed, or operated at Yucca
Mountain, Nevada. It states that generic
regulations at part 60 of this title do not
apply and cannot be the subject of any
litigation in any licensing proceeding
for the Yuccs Mountain site.

Section 63.2 Definitions

This section contains definitions of
terms as used in this part.

Section 63.3 License Required

This section prohibits DOE from
receiving or possessing source, special
nuclear, or byproduct material sta
geologic repository operations area at
the Yucca Mountain site without having
& license issued by the Commission. It
elso prohibits DOE from beginning
construction of the geologic repository
operations area without authorization
from the Commission.

Section 63.4 Communications and
Records

This section describes requirements
for communications and reports
submitted to the Commission, including
appropriate addresses for
;Iciznémunications to be forwarded to

Section 63.5 Interpretations

This section specifies when
interpretations of the meaning of the
regurlgtions in this part by NRC officers
or employees will be considered
binding on the Commission.

Section 63.6 Exemptions

This section states the bases on which
the Commission may grant exemptions
from the requirements of this part.

Section 63.7 License Not Required for
Certain Preliminary Activities

This section allows DOE to possess
source, special nuclear, or byproduct
material at Yucce Mountain for the
?urposes of site characterization, and

or use in certain construction ectivities.

Section 63.8 Information Collection
Requirements: OMB Approval

This section indicates that the
information collection requirements
contained in this part have been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act.
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Section 63.9 Employee Protection

This section specifies requirements
for protection of licensee or contractor
and subcontractor personnel from
certain adverse actions by employers.

Section 63.10 Completeness and
Accuracy of Information

This section requires information
provided to the Commission be
complete and accurate. It also requires
NRC notification of information having
significant public health and safety
implications.

Section 63.11 Deliberate Misconduct

This section prohibits certain licensee
activities and describes resulting
enforcement action.

Subpart B—Licenses

This subpart, except for § 63.15, “Site
characterization,” § 63.16, "'Review of
site characterization activities,” and
§ 63.21, “Content of application,”
contains provisions that are similar to
the licensing provisions of part 60 with
minor wording changes for
simplification, clarification, or to refer
to the Yucca Mountain site, where
appropriate. Provisions related to the
content of the license application have
been developed to be consistent with
the technical criteria of subpart E.
Provisions related to site
characterization have been simplified
from similar sections of part 60 to reflect
the maturity of site characterization at
Yucca Mountain. For example, there are
no provisions requiring DOE to prepare
and submit s site characterization plan
to NRC or any requirement for NRC to
prepare 8 specific site characterization
analysis inasmuch as both activities
have been completed. However,
provisions requiring DOE to undertake
site characterization and submit
semiannual progress reports to NRC and
provisions allowing NRC to comment on
any aspect of site characterization or
performance assessment, at any time,
are retained as indicated in the analysis
of pertinent sections of subpart B that
follows.

Section 63.15 Site Characterization

This section specifies that & program
of site characterization is to be
conducted prior to submittal of an
apglicatian and that investigations are
to be conducted in a manner that limits
adverse effects on the performance of
the geologic repository.

Section 63.16 Review of Site
Characterization Activities

This section specifies that DOE must
submit to the Commission semiannual
reports on the progress of site

characterization, that the NRC staff shall
be permitted to visit, inspect, and
observe site characterization activities at
the Yucca Mountain site, and that the
Director may, st any time, comment on
any aspect of site characterization and
mmance assessment. This section

er provides that the Director shall
invite public comment on any
comments made by the Director after the
Director's comments have been sent to
DOE. This section also specifies that the
Commission will determine whether
any proposed onsite testing with
radioactive material during site
characterization is necessary to provide
data for the preparation of the
environmental reports required by law
and for the license application.

Section 63.21 Content of Application

This section specifies that the license
application must include general
information, a safety analysis report,
and be accompanied by an
environmental impact statement. This
section also describes the detailed
information to be included in the safety
analysis report.

Section 63.22 Filing and Distribution
of Application

This section describes requirements
for filing and distribution of the license
application, amendments to the license
application, environmental reports, and
related updates and supplements.

Section 63.23 Elimination of
Repetition

This section allows DOE to
incorporate by reference information in
previous applications, statements, or
reports filed with the Commission in its
application or environmental statement.

Section 63.24 Updating of Application
and Environmental Impact Statement

This section requires DOE to submit
a complete epplication, to update or
supplement the application or
environmental impact statementin a
timely manner, and certify that updated
copies contain current information.

Section 63.31 Construction
Authorization

This section states the bases on which
the Commission may authorize
construction of a geologic repository
operations area at the Yucca Mountain
site.

Section 83.32 Conditions of
Construction Authorization

This section indicates that the
Commission will include conditions in
the construction authorization as
necessary to protect the health and
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safety of the public, the common
defense and security, and
environmenta] values, and describes
specific provisions end restrictions that
will be included in the construction
authorization. This section also
indicates that a license will not be
issued until DOE has updated its
application as required at § 63.24 and
the Commission has made the findings
stated at §63.41.

Section 63.33 Amendment of
Construction Authorization

This section requires DOE to apply for
an amendment of the construction
authorization if changes are desired.
This section also states the bases on
which the Commission may approve an
amendment of the construction
authorization.

Section 63.41 Standards for Issuance
of a License

This section states the bases cn which
the Commission may issue & license to
receive and possess source, special
nuclear, or byproduct materiel at s
geologic repository operations area at
the Yucca Mountain site.

Section 63.42 Conditions of License

This section indicates that the
Commission will include conditicns or
specifications in the license as
necessary to protect the health and

- safety of the public, the common

defense and security, and
environmental values. This section also
identifies general conditions that will be
considered conditions of the license,
whether stated in the license or not.

Section 63.43 License Specification

This section indicates that the
Commission will include conditions in
the license that are derived from the
analyses and evaluations included in
the application and amendments mede
before a license is issued. This section
elso describes specific categories of
restrictions, requirements, and controls
that will be included as conditions of
the license.

Section 63.44 Changes, Tests, and
Experiments

This section states the bases on which
DOE may change the geologic repository
operations area cr procedures as
described in the application, and
conduct tests or experiments not
described in the application, without
prior Commission epproval. This
section also requires DOE to maintain
records of changes made and tests
undertaken under this section.
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Section 63.45 Amendment of License

This section requires DOE to :ﬁply for
an amendment of the license if changes
are desired. This section elso states the
bases on which the Commission may
approve an emendment of the license.

Section 63.46 Particular Activities
Requiring License Amendment

This section describes specific
activities that require amending the
license Frior to beix? performed, unless
exprassly authorized in the license.

Section 63.51 License Amendment for
Permanent Closure

This section requires DOE to epply for
an amendment of the license to
permanently close a geologic repository
at the Yucca Mountain site. This section
also requires DOE to submit an update
of the license application and describes
the detailed information to be included
in the update.

Section 63.52 Termination of License

This section requires DOE to apply for
en amendment to terminate the license
following permanent closure of the
geologic repository and the
decontamination or decontamination
and dismantlement of surface facilities
at the Yucca Mountain site.

Subpart C—Participation by State
Government, Affected Units of Local
Government, and Affected Indian Tribes

This subpart contains provisions that
are similar to the State and affected
Indian Tribe participation provisions of
10 CFR part 60, with some wording
changes to refer to the State of Nevada,
the Yucca Mountain site, and to include
the AULGs, where appropriate.

Section 63.61 Provision of Information

This section states that the NRC shall
provide to the Governor, the Nevada
State legislature, AULGs, and any
affected Indian Tribe timely and
complete information regarding
determinations made by the
Commission with respect to the Yucca
Mountain site. The NRC shall also make
this information availeblie to the public
and DOE.

Section 63.62 Site Review

This section states that the NRC shall
consult with the State of Nevada,
AULGsS, and affected Indian Tribes
regarding site characterization activities.
Section 63.63 Participation in License
Reviews

This section sets forth procedures for
the State, AULGs, and affected Indian
Tribes 1o participate in license review
activities.

Section 63.6¢ Notice to State

This section notes that, if the
Governor and legislature of the State of
Nevada have designated a joint person
or entity to receive information from
NRC, the NRC will send such
information to the jointly designated
addressee.

Section 63.65 Representation

This section allows the Commission
to request that any person acting as &
representative of the State, Governor, or
legislature of Nevada, or eny AULG, or
any affected Indian Tribe provide the
Commission with the suthority basis for
such a representation.

Subpart D—Records, Reports, Tests, and
Inspections

This subpart contains provisions that
are similar to the records, reports, tests,
and inspection provisions of part 60
with minor wording changes for
simplification, clarification, or to refer
to the Yucca Mountain site, as
appropriate.
Section 63.71 Records and Reports

This section requires DOE to make
end maintein records and reports as
required by conditions of the license or
rules, regulations, and orders of the
Commission.

Section 63.72 Construction Records

This section requires DOE to maintain
records of the construction of the
geologic repository operations area and
describes the types of records to be
maintained.

Section 63.73 Reports of Deficiencies

This section requires DOE to notify
the Commission of each deficiency
found in the characteristics of the Yucca
Mountain site and the design and
construction of the geologic repository
operations areg, if the uncorrected
deficiency could edversely affect safety,
represent & deviation from the design
criteria or design bases, or represent a
deviation from conditions of the
construction suthorization or license.

Section 63.74 Tests

This section requires DOE to perform
such tests, or to allow the Commission
to perform such tests, as the
Commission determines necessary for
administration of the regulations in this
part. This section also describes the
types of tests that may be included
under this section.

Section 63.75 Inspections

This section requires DOE to afford
the Commission opportunity for
inspection of the geologic repository
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operations srea and adjacent areas. This
section also requires DOE to provide
office space for Commission inspection
personnel.

Section 63.78 Material Control and
Accounting Records and Reports

This section requires DOE to establish
a material inventory system, whereby
material and accounting procedures are
developed, physical inventories are
performed, loss of special nuclear
material or sccidenta! criticality is
reported, and material status and
nuclear material transfer reports are
genmd. 'Shis section notes that the
material and accounting program is to
be the same as that sgggiged at §§72.72,
72.74, 72.76, and 72.78.

Subpart E~Technical Criteria

This subpart, except for § 63.101,
*“Purpose and nature of findings,”
§63.102, “Concepts,” and §63.121,
*“Requirements for ownership and
control of interests in land,” contains
performance objectives for the geologic
repository operations area through
permanent closure (preclosure) and the
geologic repository after permanent
closure {postclosure), separate
requirements for protection of ground
water (pastclosure), end requirements
for the analyses used to demonstrate
«compliance with the performance
objectives. The preclosure performance
objective is similar to the provisions in
part 60. However, the postclosure
performance objective and other
requirements differ significantly from
part 60. This subpart requires
compliance to be demonstrated in the
context of safety analyses of total system
performance and does not prescribe
general design or siting criteria, or
specific quantitative subsystem
performance objectives as was done in
part 60. Performance requirements from
the final 40 CFR part 167, incorporated
into subparts K and L, are referenced in
this subpart.

Section 63.1601 Purpose and Nature of
Findings

This section describes the
Commission's expectations for
demonstration that the geologic
repository will be in conformance with
the performance objectives.

Section 63.102 Concepts
This section provides a functional
overview of this subpart.

Section 63.111 Performance Objectives
for the Geologic Repository Operations
Area Through Permanent Closure

This section requires DOE to design
the geologic repository operations ares
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to comply with the exposure limits confirmation provisions of 10 CFR part
given in this section, conduct a 60.
preclosure safety analysis, permit Section 63.131 General Requirements

implementation of a performance
confirmation program, end preserve the This section states the objectives of

option for waste retrieval. thf:l performance c:ﬁxﬁrmation ﬁogram q
. ifies that the program be starte
Section 63.112 Requirements for and speci > prc
Preclosure Safety Analysis of the during site characterization end
continue until permanent closure.

Geologic Repository Operations Area

This section specifies the
requirements for the preclosure safety

Section 63.132 Confirmation of
Geotechnical and Design Parameters

- analysis used to demonstrate This section requires DOE to monitor
compliance with the performance subsurface conditions during repository
objective through permanent closure construction and operation to confirm
provided at §63.111(e)(1) and (8)(2). original design assumptions and to

Section 63.113 Performance Objectives ensure that Ferforma.nce of geologic and
for the Geologic Repository After 3}"8“‘“"3‘1 eatures is within design
Permanent Closure . limits. DOE is also required to inform
. . . the Commission of any design changes
This section requires DOE to include | .o ded to accommodate actual field
a system of multiple barriers for the conditions encountered.
eologic repository, comply with the ] . .
fimits on radiological exposuresto the  Section 63.133 Design Testing

L | | ] ] ] L] ]
L4

reasonably maximally exposed This section requires DOE to
individual, comply with limits on undertake & program of testing of such
releases of radionuclides into the features as borehole and shaft seals,

accessible environment, comply with  peyfi)], drip shields, and the thermal
the limits on radiological exposures o jeraction effects of waste packages,

the reasonably maximally exposed
individual as a result of a specified backfill, rock, and ground water.
human intrusion event, and conduct Section 63.134 Monitoring and Testing
related assessments. Waste Packages
Section 63.114 Requirements for This section requires DOE to esteblish
Performance Assessment 8 program kfac:»r monti}tzoringland testing
. . . waste packages at the geologic
This section specifies the repository operations ares that is to

requirements for the performance

assessment used to demonstrate continue as long es practical up to the

time of permanent closure.

compliance with the requirements

specified at § 63.113(b), (c), end (d). Subpart G—Quality Assurance

Section 63.115 Requirements for This subpart contains provisions that
Multiple Barriers are similar to the quality assurance

This section requires DOE to identi provisions of 10 CFR part 60. Rather
and describe the gatural features of thfey than referencing Appendix B to 10 CFR
geologic setting and design features of ~ Part 50, as was done in 10 CFR part 60,
the engineered barrier system thatare 10 CFR part 63 has incorporated quality

i i assurance requirements from Appendix
considered barriers important to waste B that ere specifically applicable to &

isolation. eologic reposito:
Section 63.121 Reguirements for g ) postiory.
Ownership and Control of Interests in ~ Section 63.141  Scope
- Land This section requires DOE to establish
This section requires DOE to have & quality assurance program to be

permanent control of the geologic applied at the geologic repository at the

repository operations area. It states that  Yucca Mountain site.

DOE shall set up controls necessaryto  gection 63.142 Quality Assurance

prevent adverse human actions that Criteria

could affect the repository. Appropriate

controls shall be established outside the  This section indicates that the quality

geologic repository operations area. DOE assurance program applies to all

is required to obtain water rights needed structures, systems, and components

for the repository. important to safety, to design and

Subpart F—P Confi . characterization of barriers important to
ubpart F—Performance Confirmation  ,q1e jsolation, and to activities related

Program thereto. This section specifies the
This subpart contains provisions that  applicability and criteria for DOE’s
are similar to the performance quality assurance program description.
151

Section 63.143 Implementation

This section indicates that the quality
assurance program is to be based on the
criteria required by § 63.142.

Section 63.144 Quality Assurance
Program Change

This section specifies when DOE is
allowed to make & change to &
previously accepted quality assurance
program without prior NRC epproval.

Subpart H—Training and Certification
of Personnel

This subpart contains provisions that
are similar to the training and
certification provisions of 10 CFR part
60.

Section 63.151 General Requirements

This section specifies that operations
of systems and components important to
safety are to be performed oanly by
trained and certified personnel or by
personnel under the direct visual
supervision of en individual with
training and certification in such
operations. This section also specifies
that supervisory personnel who direct
operations that are important to safety
are to be certified in such operations.

Section 63.152 Training and
Certification Program

This section sgeciﬁes that & program
for training, proficiency testing,
ceniﬁcation.dmd requalification of '
operating and supervisory personnel is
to be establishqd? P

Section €3.153 Physical Requirements
This section specifies physical
requirements for personnel certified for
operations that are important to safety.
Subpart I—Emergency Planning Criteria
This subpart contains provisions for
emergency planning.
Section 63.161 Emergency Plan for the
Geologic Repository Operations Area
Through Permanent Closure
This section requires DOE to develop
and be prepared to icx:’plement splanto
cope with radiological emergencies. The
section indicates that the emergency
plan is to be based on criteria at
§72.32(b).
Subpert J—Violations
This subpart contains provisions that

are similar to the violation provisions of
10 CFR part 60.

Section 63.171 Violations

This section specifies actions the
Commission may take, including
obteining & court order to prevent e
violation, and contains civil penalty
provisions.
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Section 63.172 Criminal Penalties Section 63.305 Required
. . . Characteristics of the Reference
This section specifies criminal Biosphers

sanctions for violations. For purposes of . )

section 223 of the Atomic Energy Actof ~ This section specifies characteristics

1954, as amended, that provides for gfo'g‘; 3 ‘;t’en;? n:’:g:m; t:s::.:(:oby
imi i n its perfo e 8ss

criminal sanctions, all regulations in demonstrats compliance with the

art 63 are issued under one or more of ¢ )
gections 161b, 161i, or 1610 except for :%“(‘:ﬁmens specified at §63.113(b)

the sections listed in § 63.172(b).
: Postclosure Individual Protection
Subpart K—Preclosure Public Health Standord

and Environmenta! Standards tividu
: : - Section 63.311 Individual Protection
This subpart contains provisions that Stendard After Permanent Closure
are consistent with the public heslth - ” ; g
and environmental standards for storage _ This section specifies the dose limit
for eny geologic repository at the Yucca

specified at 40 CFR part 187. geal:
Mountain site.
Section 63.201 Purpose and scope . .
. . Section 63.312 Required

This section stipulates that, to the Characteristics of the Reasonably
extent that thei‘: “;‘i‘y beb;ncr‘tmtaﬂklm' the  Maximally Exposed Individual
requirements s sU A e . .
precedence over other requirements in f&’é&%ﬂfﬁﬁ&ﬁﬁ'ﬁpﬁﬁ“
subparts A through . individual to be used by DOE in the
Section 63.202 Definitions for Subpart performance assessment used to

demonstrate compliance with the

This section contains definitions of :; u(n‘xg.ments specified at §63.113(b)

terms as used in this subpart and

subpart L. Human Intrusion Standard
Section 63.203 Implementation of Section 63.321 Individual Protection
SubpartK Standard for Human Intrusion

: ; ; This section directs DOE to estimate
pertls s oo RSl oo o
human intrusion drilling scenario and
Section 63.204 Preclosure Standard specifies the dose limit that any geologic

oL i in site

This section specifies the dose limits  TEPOSitory at the Yucca Mountain s

that DOE must xgeet when storing waste Dust meet as the result of any such
hypothetical buman intrusion.

at a geologic repasitory. : )
Subpart L—Postclosure Public Health gzgm::"nz Human Intrusion
and Environmental Stendards ° )
. . .. This section specifies the assumptions
This subpart contains provisions that  related to & stylized buman intrusion
are consistent with the public bealth scenario DOE will use to estimats the
and environmental standards for dose to any reasonably maximally
disposal specified st 40 CFR part 187.  exposed individual from & human

Section 63.301 Purpose and Scope intrusion.
This section stipulates that, to the Ground-Water Protection Standards

extent that there may be a conflict, the Section £3.331 Separate Standards for

requirements in this subpart take Protection of Ground Water
precedence over other requirements in This section specifies limits on the
subparts A through J. levels of radioactivity that would be

ground water found in the accessible
viro; f to 10,000
This section contains definitions of gﬂowmiﬁ;oﬁtﬂg g!osure. years

Section 63.302 Definitions for Subpart acceptable in a representative volume of

terms as used in this subpart. . .
Section 63.303 Impl ration of Section 63.332 Representative Volume
Sﬁiug?t La'aq- mplementation This section specifies the assumptions
P DOE will use to estimate the levels of
“This section provides a functional radioactivity in a representative volume
overview of this subpart. of ground water, at a specified point,

; ion down-gradient from any geologic
Section 63.304 Reasonable Expectation repository at the Yucca Mountain site

This section defines what is meant by  for up to 10,000 years following
the reasonable expectation concept. repository closure.
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Additional Provisions

Section 63.341 Projections of Peak
Dose

This section specifies that DOE will
estimate peak dose and include the
results in its Environmental Impact
Statement. However, there is no
standard that must be met with respect
to these peak dose calculations, an
there is no finding that the NRC must
make with respect to these peak dose
calculstions, nor may they be the
subject of litigation in any NRC
licensing proceedings for a repository at
Yucca Mountain.

Section 63.342 Limits on Performance
Assessments

This section specifies how DOE will
identify which features, events, and
processes will be considered in the dose
assessments described in Subpart L.

Section 63.343 Seversability of
Individual Protection and Ground-Water
Protection Standards

This section stipulates that
celculations required by §§ 63.311 and
63.331 can be performed independently
of each other,

VL Section-by-Section Analysis of
Carresponding Changes to Other Parts

Section-by-section analysis of changes
to parts 2, 19, 20, 21, 30, 40, §1, 61, 70,
72,73, and 75.

10 CFR Part 2

Section 2.101, Filing of applications,
is amended to add & reference to part 63
in the procedures for filing of
applications.

ection 2.103, Action on epplications
for byproduct, source, special nuclear
material, and operator licenses, is
amended to .35 8 reference to part 63
in the procedures for notification in this
section.

Section 2.104, Notice of bearing, is
amended to sdd a reference to part 63
in the procedures for notification of
hearings.

Section 2.105, Notice of proposed
sction, is amended to add a reference to
part 63 in the procedures for .
notification of proposed actions in this
section.

Section 2.106(c), Natice of issuance, is
amended to provide for public
notification of any action with respect to
a license application or license
amendment under part 63.

Section 2.714—A reference to part 63
is added in the section on interventions
in any hearing on & license application
for a repository.

Section 2.1013—A reference to part
63 is added in the section on use of the
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electronic docket (Licensing Support
Network) for a license application for a
repository.

ection 2.1014—A reference to part
63 is added in the section on procedures
for intervention and for filing an
amendment to a contention.

Section 2.1021—A reference to part
63 is added in the section on procedures
for conducting the first prehearing
conference.

Section 2.1023—A reference to part
63 is added in the section containing
criteria for immediate effectiveness of a
decision on issuance or amendment of
a construction authorization for a
repository.

10 CFR Part 19

Section 19.2, Scope, is amended to
make part 63 subject to the regulations
in part 19

ection 19.3, Definitions, is amended
to add part 63 to the definition of
“license.”

Section 19.20—A reference to part 63
is added in the section on employee
protection to make employee protection
provisions applicable to employees
engaged in protected activities under
part 63.

10 CFR Part 20

Section 20.1002, Scope. is amended to
make part 63 subject to the regulations
in part 20.

ection 20.1003—A reference to part
63 is edded to the definition of
“License" in the definitions section.

Section 20.1401—A reference to part
63 is added to the section on general
provisions and scope of rediological
criteria for license termination to make
these provisions applicable to
decommissioning facilities licensed
under part 63.

Section 20.2001~A reference to part
63 is added to the section on general
requirements for waste disposal.

ection 20.2206—A reference to part
€3 is added to the section on reports of
individual monitoring to make
requirements for individual monitoring
applicable to e part 63 licensee.

10 CFR Part 21

Section 21.2(a), Scope, is amended to
make part 63 subject to the regulations
in 21.
ertain definitions in §21.3 are
amended to include part 63.

Section 21.21 is amended to make
part 63 subject to the regulations for
reporting defects and noncompliance.

10 CFR Part 30

Section 30.11, Specific exemptions, is
amended to exempt DOE from part 30
regulations for activities subject to part
63.

10 CFR Part 40

Section 40.14, Specific exemptions, is
amended to exempt DOE from part 40
regulations for activities subject to part
63.

10 CFR Part 51

Section 51.20, Criteria for and
identification of licensing and
regulatory actions requiring
environmental impact statements, is
amended to add a reference to part 63
under actions requiring environmental
impact statements.

ection 51.22, Criteria for categorical
exclusion; identification of licensing
and regulatory actions eligible for
categorical exclusion or otherwise not
requiring environmental review, is
amended to add a reference to part 63
in requirements for categorical
exclusion from environmental review.

Section $1.26, Requirement to publish
notice of intent and conduct scoping
process, is amended to add a reference
to part 63 in procedures for receipt of
an application and eccompanying
environmental impact statement from
DOE.

Section 51.67, Environmental
information concerning geologic
repositories, is amended to add a
reference to part 63 in requirements for
submission of an environmental impact
statement by DOE.

10 CFR Part 61

Section 61.1, Purpose and scope, is
amended to state that the regulations of
part 61 do not apply to disposal of HLW
as l;J)lrovided for in part 63.

§61.2, Definitions, the definition of
“land disposal facility” is amended to
clarify that a geologic repository as
defined in part 63 is not considered a
land disposal facility.

Section 61.55, Waste classification, is
amended to add & reference to part 63
in the definition of a geologic
repository.

10 CFR Part 70

Section 70.17—A reference to part 63
is added to the section on specific
exemptions to exempt DOE activities
that are subject to part 63 or part 60
from the requirements of part 70.

10 CFR Part 72

Section 72.44—A reference to part 63
is added to the section on license
conditions. Part 72 already contains a
g:ovision limiting the quantity of spent

el at the site of a monitored retrievable
storage facility until a repository
suthorized under NWPA and part 60
begins operations. This change allows
for a repository authorized under part
63 as well.
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10 CFR Part 73

Section 73.1—aA reference to part 63
is added to the section on purpose and
scope. This makes certain requirements
for the establishment and maintenance
of a physical protection system
applicable to a repository licensed
under part 63 in addition to part 60.

Section 73.51—A reference to part 63
is added to the section on requirements
for physical protection of spent fuel and

" HLW. Applicability of these

requirements is extended to the GROA
Jicensed under part 63.

10 CFR Part 75

Section 75.4—aA reference to part 63
is added to the definition of
“Installation” in the definitions section.
This identifies locations where

ossession of more than 1 effective
ilogram of nuclear material requires
certain safeguards requirements.

VII. Voluntary Consensus Standards

The National Technology Transfer
and Advencement Act of 1985, Pub. L.
104-113, r:guires that Federa) agencies
gse tleChncil s:landardsd bythat‘ue

eveloped or sdopted by volun
consenlzus standards bodies nnl‘::z
using such a standard is inconsistent
with applicable law or otherwise
impractical. In this fina! rule, the NRC
is publishing licensing criteria for the
disposal of spent nuclear fuel and high-
level radioactive waste in the proposed
geologic repository at Yucca Mountain,
Nevada. This action does not constitute
the establishment of s standard that
contains generally applicable
requirements.

VIL Finding of No Significant
Environmental Impact: Availability
Pursuant to section 121(c) of the
Nuclear Waste Policy Act, this rule does
not require the preparation of an
environmental impact statement under
section 102(2)(c) of the National
Environmental Policy Act of 1969 or
any environmenta! review under
subparagraph (E) or (F) of section 102(2)
of such act.

IX. Paperwork Reduction Act
Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1995
(44 U.5.C. 3501 et seq.). These
requirements were approved by the_
Office of Management and Budget,
approval number 3150-01€9.

he public reporting burden for this
information collection is estimated to
average 121 hours per response,
including the time for reviewing
instructions, searching existing data
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sources, gathering and maintaining the
data needed, and completing and
reviewing the information collection.
Send comments on any aspect of this
information collection, includ.ing
suggestions for reducing the burden, to
the Records Management Branch (T-
6E6), U.S. Nuclear Regulatory
Commission, Washington, DC 20555-
0001, or by Internet electronic mail at
BJS1@NRC.GOV; and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0199), Office of Management and
Budget, Washington, DC 20503.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

X. Regulatory Analysis

The NRC has prepared a regulatory
analysis for this regulation. The analysis
examines the siternatives considered by
NRC. The analysis is gvailable for
inspection in the NRC's Public
Electronic Reading Room at http://
www.nre.gov/NRC/ADAMS/index.html.

Single copies of the analysis may be
obtained from Clark Prichard, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-6203, e-mail CWP@nrc.gov.

XI. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act {5 U.S.C. 605(b)), the
Commission certifies that this final rule
does not have a significant economic
impact on & substantizl number of small
entities. This final rule relates to the
licensing of only one entity, the
Department of Energy, which does not
faleithin the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act.

XII. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and, therefore, &
backfit analg;is is not required because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

XIII. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of

Information and Regulatory Affairs of

List of Subjects
10 CFR Part 2

Administrative procedure and
practice, Antitrust, Byproduct material,
Classified information, Environmental
protection, Nuclear materials, Nuclear
power plants and reactors, Penalties,
Sex discrimination, Source material,
Special nuclear materizal, Weste
treatment and disposal.

10 CFR Part 19

Criminal penalties, Environmental
protection, Nuclear materials, Nuclear
power plants and reactors, Occupational
safety and health, Radiation protectian,
Reporting and recordkeeping
requirements, Sex discrimination.

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Source
material, Special nuclear material,
Waste treatment and disposal.

10 CFR Fart 21

Nuclear power plants and reactors,
Penalties, Radiation protection,
Reporting and recor
requirements.

10 CFR Part 30

roduct material, Criminal
penslties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

10 CFR Part 60

Criminal penalties, High-level waste,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Waste
treatment and disposal.

10 CFR Port 61

Criminal penalties, Low-level waste,
Nuclear materials, Reporting and
recordkeeping requirements, Waste
treatment and disposal.

10 CFR Part 63

Crimina) penalties, High-level waste,
Nuclear power plants and reactors,
Reporting and recordkeeping
requirements, Waste treatment and
disposal.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
eguipment, Security measures, Special
nuclear material.

10 CFR Part 72

Administrative practice and
procedure, Criminal Penalties,
Manpower training pro . Nuclear
materials, Occupational safety end
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fue), Whistleblowing.

10 CFR Port 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 75

Criminal penalties, Intergovernmental
relations, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements,
Security measures.

Far the reasons set cut in the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553, the NRC is adopting the
following amendments to 10 CFR parts
2,18, 20, 21, 30, 40, 51, 60, 61, 70, 72,
73, and 75, and adding the new 10 CFR

part 63.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

1. The authority citation for part 2
continues o read as follows:

Authority: Secs. 161, 181, 68 Stat. 848,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
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(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, 8s
amended {42 U.S.C. 5841}; 5 U.S.C. 552.

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 836, 937, 938, as amended (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425, 86 Stat.
2213, as amended (42 U.5.C. 10134(f)); sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended
{42 U.5.C. 4332); sec. 301, 88 Stat. 1248 (42
U.8.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183i, 189, 68 Stat. 836, 937, 938,
954, 955, as amended (42 U.8.C. 2132, 2133,
2134, 2135, 2233, 2238). Section 2.105 also
issued under Pub. L. 87—4135, 86 Stat. 2073
{42 U.S.C. 2239). Sections 2.200~2.206 also
issued under secs. 161 b, i, 0, 182, 186, 234,
68 Stat. 948~951, 955, 83 Stal. 444, as
amended (42 U.S.C. 2201 (b), (i), (0}, 2236,
2282); sec. 206, 88 Stat 1246 (42 U.S.C. 5846).
Section 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 80, as amended by section
3100(s), Pub. L. 104-134, 110 Stat. 1321-373
{28 U.S.C. 2461 note). Sections 2.600-2.606
also issued under sec. 102, Pub. L. 91-180,
83 Stat. 853, as amended {42 U.S.C. 4332).
Sections 2.700a, 2.719 also issued under 5
U.S.C. 554. Sections 2.754, 2.760, 2.770,
2.780 slso issued under 5 U.S.C. 857. Section
2.764 also issued under secs. 135, 141, Pub.
L. 97425, 96 Stat. 2232, 2241 (42 U.S.C.
10155, 10161). Section 2.790 also issued
under sec. 103, 68 Stat. 936, as amended (42
U.S.C. 2133} and 5 U.S.C. 852. Sections 2.800
and 2.808 also issued under § U.S.C. 553.
Section 2.809 also issued under 5 U.S.C. 553
and sec. 29, Pub. L. 85-256, 71 Stat. 579, as
amended (42 U.S.C. 2039). Subpart K also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97425, 86 Stat. 2230
(42 U.S.C. 10154). Subpart L also issued
under sec. 188, 68 Stat. 955 (42 U.S.C. 2239).
Subpart M also issued under sec. 184 (42
U.S.C. 2234) and sec. 189, 68 Stat. 855 (42
U.S.C. 2239). Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42
U.S.C. 2135).

2. Section 2.101 is amended by
revising paragraphs {f)(1) and (f)(S) to
read as follows:

§2.101 Filing of applications.

(£)(1) Each application for a license to
receive and possess high-level
radioactive waste at 8 geologic
repository operations area pursuant to
part 60 or 63 of this chapter, and any
environmental impact statement
required in connection therewith
pursuant to subpart A of part 51 of this
chapter, shall be processed in
accordance with the provisions of this
paragraph.

(S) If a tendered document is
acceptable for docketing, the applicant
will be requested to submit to the
Director of Nuclear Material Safety and
Safeguards such additional copies of the
application and environmental impact
statement as the regulations in part 60

or 63 and subpart A of part 51 of this
chapter require; serve a copy of such
application and environmental impact
statement on the chief executive of the
municipality in which the geologic
repository operations area is to be
located, or if the geologic repository
operations area is not to be located
within a8 municipality, on the chief
executive of the county {or to the Tribal
organization, if it is to be located within
an Indian reservation}); and make direct
distribution of additional copies to
Federal, State, Indian Tribe, and local
officials in accordance with the
requirements of this chapter, and
written instructions from the Director of
Nuclear Material Safety and Safeguards.
All such copies shall be compietely
assembled documents, identified by
docket number. Subsequently
distributed emendments to the
application, however, may include
revised pages to previous submittals
and, in such cases, the recipients are
responsible for inserting the revised
pages.

3. Section 2.103 is emended by
revising paragraph () to read es follows:

§2.103 Action on applications for
byproduct, source, specia! nuclear material,
and operator licenses.

(a) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as
appropriate, finds that an application
for & byproduct, source, special nuclear
material, or operator license complies
with the requirements of the Act, the
Energy Reorganization Act, and this
chapter, he will issue a license. If the
license is for a facility, or for the receipt
of waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
or if it is to receive and possess high-
level radioactive waste at & geologic
repository operations area pursuant to
gm 60 or 63 of this chapter, the

irector of Nuclear Reactor Regulation
or the Director of Nuclear Material
Safety and Safeguards, as appropriate,
will inform the State, Tribaf. mg local
officials specified in § 2.104(e) of the
issuance of the license. For notice of
issuance requirements for licenses
issued pursuant to part 61 of this
chapter, see § 2.106(d).

4. Section 2.104 is amended by
revising paragraph (e) to read as follows:

§2.104 Notice of hearing.
* * L ] - .

{e) The Secretary will give timely
notice of the hearing to all parties and
to other persons, if any, entitled by law
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to notice. The Secretary will transmit a
notice of the hearing on an epplication
for a license for & production or
utilization facility, for a license for
receipt of waste radioactive material
from other Persons for the purpose of
commercial disposal by the waste
disposal licensee, for a license under
part 61 of this chapter, for a license to
receive and possess high-level
radioactive waste at a geologic
repository operations area pursuant to

art 60 or 63 of this chapter, and fora

icense under part 72 of this chapter to
acquire, receive or possess spent fuel for
the purpose of storage in an
inde%endent spent fuel storage
installation (ISFSI) to the governor or
other appropriate official of the State
and to the chief executive of the
munijcipality in which the facility is to
be located or the activity is to be
conducted or, if the facility is not to be
located or the activity conducted within
a municipality, to the chief executive of
the county (or to the Tribal organization,
if it is to be so located or conducted
within an Indian reservation). The
Secretary will tansmit a notice of
hearingon an ?plication for a license
under part 72 of this chapter to acquire,
receive or possess spent fuel, high-level
radioactive waste or radioactive material
associated with high-level radioactive
waste for the purpose of storage (n a
monitored retrievable storage
installation {MRS) to the same persons
who received notice of docketing under
§72.16(e) of this chapter,

5. Section 2.105 is amended by

revising paragraph (8)(5) to read as
follows:

§2.105 Notice of proposed action.
') * ® &

(5) A license to receive and possess
high-level radicactive waste at a
geologic repositary operations ares
pursuant to part 60 or 63 of this chapter.
- L] - - -

6. Section 2.106 is amended by
revising paragraph (c) to read as follows:

§2.106 Notice of issuancs.
- - - L ] L 4

(c) The Director of Nuclear Material
Safety and Safeguards will slso cause to
be published in the Federal Register
notice of, and will inform the State,
local, and Tribal officials specified in
§2.104(e) of eny action with respect to,
an application for a license to receive
and possess high-level radioactive waste
at & geologic repository operations area
pursuant to part 60 or 63 of this chapter,
or for the amendment to such license for
which a notice of proposed action has
been previously published.



55788

Federal Register/Vol. 66, No. 213 /Friday, November 2, 2001/Rules and Regulations

7. Section 2.714 is emended by

revising paragraph (d) to read as

follows:
§2.714 intervention.
- L] - * -

{d) The Commission, the presiding
officer, or the Atomic Safety and
Licensing Board designated to rule on
petitions to intervene and/or requests
for hearing shall permit intervention, in
any hearing on an application for a
license to receive and possess high-level
radioactive waste at & geologic
repository operations eres, by the State
in which such area is located and
any affected Indian Tribe as defined in
part 60 or 63 of this chapter.

8. In § 2.1001, the definitions of
Documentary material, Interested
governmental participation, Licensing
Support Network, and Party are revised
to read as follows:

§2.1001 Definitions.

Documentary material means any
information upon which a party,
potential party, or interested
governmental participant intends to rely
and/or to cite in support of its position
in the proceeding for a license to receive
and possess high-level radioactive waste
at a geologic repository operations erea
pursuant to part 60 or 63 of this chapter;
any information that is known to, and
in the possession of, or developed by
the party that is relevant to, but does not
support, that information or that party's
position; end all reports end studies,
prepared by or on behalf of the potential
party, interested govemxixegital ul

articipant, or , includin,
?elateda'circulal:zgydraﬁs.” relsevant to
both the license a;:gliution and the
issues set forth in the Topical
Guidelines in Regulatory Guide 3.69,
regardless of whether they will be relied
upon end/or cited by & party. The scodpe
of documentary material shall be guided
by the toFicnl guidelines in the
applicable NRC Regulatory Guide.
a« - L 4 L 4 -

Interested governmental icipant
means any person admitted under
§ 2.715(c) of this part to the proceeding
on an application for & license to receive
and possess high-level radioactive waste
at a geologic repository operations area
pursuant to part 60 or 63 of this chapter.

Licensing Support Network means the
combined system that makes
documentary material available
electronically to parties, potential
parties, and interested governmental
farticipants to the proceeding for a

icense to receive and possess high-level

radioactive waste at & geologic

Tepository operations area pursuant to
part €0 or 63 of this chapter, as part of
the electronic docket or electronic
access to documentary material,

beginning in the pre-license application
phase.

Party for the purpose of this subpart
means the DOE, the NRC staff, theiost
State, any &ffected unit of local
government as defined in section 2 of
the Nuclear Waste Policy Act of 1882,
as amended (42 U.S.C. 10101), any
effected Indian Tribe as defined in
section 2 of the Nuclear Waste Policy
Act of 1982, as amended (42 U.S.C.
10101), and 8 person admitted under
§2.1014 to the proceeding on an
spplication for a license to receive and
possess high-level radioactive waste at a
geologic repository operations area
under part 60 or €3 of this chapter,
provided that & host State, affected unit
of local government, or affected Indian
Tribe shall file & list of contentions in
accordance with the provisions of

§ 2.1014(a)(2)(if) and (iii).

- - ® * -

9. Section 2.1013 is amended by
revising paragraphs (8){2) and {c)(1) to
read as follows: :

§2.1013 Use of the electronic docket
during the proceading.

(a) ® * %

{2) Commencing with the docketing in
an electronic form of the license
application to receive end possess high-
level radioactive waste at a geologic
repository operations area pursuant to
part 60 or 63 of this chapter, the
Secretary of the Commission, upon
determining that the application can be
properly accessed under the
Commission's electronic docket rules,
will establish an electronic docket to
contain the official record materials of
the high-level radioactive waste
licensing proceeding in searchable full
text, or, for materiel that is not suitable
for entry in searchable full text, by
header and image, as appropriate.

L » - - »

(c)(1) All filings in the adjudicatory
proceeding on the license application to
receive and possess high-level
radioactive waste at & geologic
repository operations ares pursuant to
part 60 or 63 of this chapter shall be
transmitted electronically by the
submitter to the Presiding Officer,
parties, and the Secretary of the
Commission, according 1o established
format requirements. Parties and
interested governmental participants
will be required ta use a password
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security code for the electronic
transmission of these documents.
L] - L 3 * *

10. Section 2.1014 is amended by
revising the introductory text of
paragraph (e)(1) and paragraph (a)(4]) to
read as follows:

§2.1014 intervention.

(8){1) Any person whose interest may
be affected by a proceeding on the
application for & license to receive and
possess high-level radioactive waste et a
geologic repository operations area
pursuant to part 60 or 63 of this chapter,
and who desires to participate as a

arty, shall file 8 written petition for
eave to intervene. In & proceeding
noticed pursuant to § 2.105, any person
whose interest may be affected may also
request a hearing. The petition and/or
request, and any request to arﬁci&:;e
under § 2.715(c), shall be filed withi
thirty days after the publication of the
notice of hearing in the Federa)
Register. Nontimely filings will not be
entertained absent a determination by
the Commission, or the Presiding
Officer designated to rule on the
petition and/or request, that the petition
and/or request should be granted based
upon & balancing of the following
factors, in addition to satisfying those
set out in parsgraphs {8){2) and (c) of
this section:

L] L] ] ®* -

{4) Any party may amend its
contentions specified in paregraph
(a){2)(i3) of this section. The Presiding
Officer shall rule on eny petition to
amend such contentions based on the
balancini of the factors specified in
paragraph (a)(1) of this section and a
showing that e significant safety or
environmental issue is involved or that
the emended contention raises &
material issue related to the
performance evaluation anticipated b
§§60.112 and 60.113 or §§63.112 an
63.113 of this chapter.

L ] - ] L]

11. Section 2.1021 is amended by
revising the introductory text of
paragraph (a) to read as follows: -

§2.1021 First prehearing conference.

{a) In eny rroceeding involving an
application for a license to receive and
possess high-level radioactive waste at a
geologic repository operations area
pursuant to part 60 or 63 of this chapter,
the Commission or the Presiding Officer
will direct the parties, interested
governmental participants, and any
petitioners for intervention, or their
counsel, to appear at a specified time
and place, within seventy days after the
notice of hearing is publishei or such
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other time &s the Commission or the
Presiding Officer may deem appropriate,
for & conference to:

12. Section 2.1023 is amended by
revising the introductory text of
paragraph (a) to read as follows:

§2.1023 immediate effectiveness.

(a) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the Presiding
Officer in favor of issuance or
amendment of & construction
authorization pursuant to §60.31 or
63.31 of this chapter or & license to
receive and possess high-level
radioactive waste at a geologic
repository operations area pursuant to
§60.41 or 63.41 of this chapter, will be
immediately effective upon issuance
except—

PART 18—NOTICES, INSTRUCTIONS,
AND REPORTS TO WORKERS;
INSPECTION AND INVESTIGATIONS

13. The authority citation for part 19
continues to read as follows:

Authority: Secs. 53, €3, 81, 103, 104, 161,
186, 68 Stat. 830, 933, 835, 836, 837, 843,
g55, as emended, sec. 234, 83 Stat. 444, as
amended, sec. 1701, 106 Stat. 2651, 2652,
2953 (42 U.S.C. 2073, 2093, 2111, 2133, 2134,
2201, 2236, 2282 2297{); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); Pub. L.
§5-601, sec. 10, 52 Stat. 2951 (42 U.S.C.
5851).

14. Section 19.2 is revised to read as
follows:

§19.2 Scope.

The regulations in this part epply to
all persons who receive, possess, use, or
transfer material licensed by the Nuclear
Regulatory Commission pursuant to the
regulations in parts 30 through 36, 39,
40, 60, 61, 63, 70, or part 72 of this
chapter, including persons licensed to
operate & production or utilization
facility under part 50 of this chapter,
persons licensed to possess power
reactor spent fuel in an independent
spent fuel storage installation (ISFSI)
pursuant to part 72 of this chapter, and
in accordance with 10 CFR 76.60 to
persons required to obtain a certificate
of compliance or an approved
compliance plan under part 76 of this
chapter. The regulations regarding
interviews of individuals under
subpoena apply to all investigations and
inspections within the jurisdiction of
the Nuclear Regulatory Commission
other than those involving NRC
employees or NRC contractors. The
regulations in this part do not apply to

subpoenas issued pursuant to 10 CFR
2.720.

15. Section 18.3 is amended by
revising the definition of License to read
as follows:

§19.3 Definitions.
* » A ] L ] -

License means a license issued under
the regulations in parts 30 through 36,
39, 40, 60, 61, 63, 70, or 72 of this
chapter, including licenses to operate &
production or utilization facility
pursuant to part 50 of this chapter.

- L 4 - * *

16. Section 19.20 is revised to read as

follows:

§19.20 Employee protection.

Employment discrimination by &
licensee (or & holder of a certificate of
compliance issued pursuant to part 76)
or a contractar or subcontractor of &
licensee (or & holder of & certificate of
compliance issued pursuant to part 76)
against an employee for engeging in
protected activities under this part or
parts 30, 40, 50, 60, 61, 63, 70, 72, 76,
or 150 of this chapter is prohibited.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

17. The euthority citation for part 20
continues to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stal. 930, 933, 935, 936,
937, 848, 853, 955, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2083, 2095, 2111, 2133, 2134, 2201, 2232,
2236, 2287{), secs. 201, as amended, 202,
206, 88 Stal. 1242, as amended, 1244, 1246
(42 U.S.C. 5841, 5842, 5846).

18. Section 20.1002 s revised to read
as follows:

§20.1002 Scope.

The regulations in this part apply to
persons licensed by the Commission to
receive, possess, use, transfer, or
dispose of byproduct, source, or special
nuclear material, or to operate &
production or utilization facility under
parts 30 through 36, 39, 40, 50, 60, 61,
63, 70, or 72 of this chapter, and in
accordance with 10 CFR 76.60 to
persons required to obtain a certificate
of compliance or an approved
compliance plan under part 76 of this
chapter. The limits in this part do not
apply to doses due to background
radiation;, to exposure of patients to
radiation for the purpose of medical
diagnosis or therapy, to exposure from
individuals edministered radioactive
material and released in accordance
with § 35.75, or to exposure from
voluntary participation in medical
research programs.
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18. Section 20.1003 is emended by
revising the definition of License to read
as follows:

§20.1003 Definitions.

License means & license issued under
the regulations in parts 30 through 36,
39, 40, 50, 60, 61, 63, 70, or 72 of this
chapter.

20..Section 20.1401 is amended by
revising paragraph (a) to read as follows:

§20.1401 General provisions and scope.

(a) The criteria in this subpart apply
to the decommissioning of facilities
licensed under parts 39, 40, 50, 60, 61,
63, 70, end 72 of this chapter, as well
as other facilities subject to the
Commission’s jurisdiction under the
Atomic Energy Act of 1854, as amended,
and the Energy Reorganization Act of
1974, &s amended. For high-leve] and
low-level waste Qisposal facilities (10
CFR parts 60, 61, and 63), the criteria
apply only to ancillary surface facilities
that support radioactive waste disposal
activities. The criteria do not epply to
uranium and thorium recovery facilities
already subject to Appendix A to 10
CFR part 40 or to uranium solution
extraction facilities.
- - ® - *

21. Section 20.2001 is amended by
revising paragraphs (a)(1) and (b){5) to
read as follows:

§20.2001 Genera! requiremants.

a] * * ®

(1) By transfer to an autharized
recipient as provided in § 20.2006 or in
the regulations in parts 30, 40, 60, 61,
63, 70, and 72 of this chapter;
- : . .' « -«

{5) Disposal at & geologic repository
under part 60 or part 63 of this chapter.

22. Section 20.2206 is amended
revising paragraph (a)(4) to read as
follows: .

§20.2206 Reports of individual
montitoring.
() . & N
(4) Possess high-level radioactive
waste at a geologic repository cperations
area pursuant to part 60 or 63 of this
chapter; or

PART 21-—REFPORTING OF DEFECTS
AND NONCOMPLIANCE

23. The authority citation for part 21
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
smended, sec. 234, 83, Stat. 444, us amended,
sec. 1701, 106 Stat. 2951, 2953 (42 U.S.C.



«)

55790

Federal Register/Vol. 66, No. 213/Friday, November 2, 2001/Rules and Regulations

2201, 2282, 22971); secs. 201, as amended,
206. 88 Stat. 1242, as amended 1246 (42
U.S.C. 5841, 5845).

Section 21.2 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).

24. Section 21.2 is amended by

revising paragraph (a) to read as follows:

§21.2 Scope.

(a) The regulations in this part apply,
except as specifically provided
otherwise in parts 31, 34, 35, 39, 40, 60,
61, 63, 70, or part 72 of this chapter, to
each individual, partnership,
corporation, or ather entity licensed
pursuant to the regulations in this
chapter to possess, use, or transfer
within the United States source
material, byproduct material, special
nuclear material, and/or spent fuel and
high-level radioactive waste, or to
construct, manufacture, possess, own,
operate, or transfer within the United
States, any production or utilization
facility or independent spent fuel
storage installation (ISFSI) or monitored
retrievable storage installation (MRS);
and to each director and responsible
officer of such a licensee. The
regulations in this part apply also to
each individual, corporation,

artnership, or other entity doing

usiness within the United States, and
each director and responsible officer of
such organization, that constructs a

roduction or utilization facility
icensed for the manufacture,
construction, or operation pursuant to
part 50 of this chapter, an ISFSI for the
storage of spent fuel licensed pursuant
to part 72 of this chapter, an MRS for
the storage of spent fuel or high-level
radioactive waste pursuant to part 72 of
this chapter, or a geologic repository for
the disposal of high-level radioactive
waste under part 60 or 63 of this
chapter; or supplies basic components
for & facility or activity licensed, other
than for export, under parts 30, 40, 50,
60, 61, 63, 70, 71, or part 72 of this
chapter.

- - . . L]

§21.3 {Amended]

25. In § 21.3, the definitions of Basic
component, Commercial grade item, and
Dedication are amended by adding the
number 63 after 10 CFR parts 30, 40,
50 (other than nuclear power plants),
60" and the definition of Substantial
safety hazard is amended by adding the
number 63 between 61" and “70."”

26. Section 21.21 is amended by
revising paragraphs (d)(1){i) and
{d)(2){(ii) to read as follows:

§21.21 Notification of failure to comply or
existence of a defect and its evaluation.
* A J - L] -

(A= -

{i) The construction or operation of a
facility or an activity within the United
States that is subject to the licensing
requirements under parts 30, 40, 50, 60,
61, 63, 70, 71, or 72 of this chapter and
that is within his or her organization's
responsibility; or

(1i) A basic component that is within
his or her organization’s responsibility
and is supplied for a facility or an
activity within the United States that is
subject to the licensing requirements
under parts 30, 40, 50, 60, 61, 63, 70, 71,
or 72 of this chapter.

- L] - - L 2

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

27. The authority citation for part 30
continues to read as follows:

Authority: Secs. B1, 82, 161, 182, 183, 186,
68 Stat. 835, 948, 853, 854, 955, as amended,
sec. 234, B3 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 838 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 30.7 also issued under Pub. L. 85~
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2802, 106 Stat. 3123 (42
U.S.C. 5851). Section 30.34(b) also issued
under sec. 184, 69 Stat..954, as amended (42
U.S.C. 2234). Section 30.61 also issued under
sec. 187, 68 Stat. 955 (42 U.S.C. 2237).

28. Section 30.11 is amended by
revising paragraph (c) to read as follows:

§30.11 Specific exemptions.

- - - »

(c) The Department of Energy is
exempt from the requirements of this
part to the extent that its activities are
subject ta the requirements of part 60 or
63 of this chapter.

L4 L ] L4 -

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

29. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 181,
182, 183, 186, 68 Stat. 832, 833, 835, 948,
953, 954, 9535, as amended, secs. 116(2), 83,
84, Pub. L. 95-504, 92 Stat. 3033, as
amended, 3039, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2014(e){2), 2092, 2093,
2094, 2095, 2111, 2113, 2114, 2201, 2232,
2233, 2236, 2282); sec. 274, Pub. L. 86373,
73 Stat. 688 (42 U.S.C. 2021); secs. 201, as
amended, 202, 206, 8B Stat. 1242, as
aemended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846); sec. 275, 92 Stat. 3021, as amended by
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Pub. L. 87-415, 96 Stat. 2067 (42 U.S.C.
2022); sec. 183, 104 Stat. 2835, as amended
byPub. L. 104-134, 110 Stat. 1321, 1321349
(42 US.C. 2243).

Section 40.7 elso issued under Pub. L. 85~
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 40.31(g)} also issued under sec. 122,
68 Stat. 839 (42 U.S.C. 2152). Section 40.46
also issued under sec. 154, 68 Stat. 954, as
smended (42 U.5.C. 2234). Section 40.71 also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

30. Section 40.14 is amended by
revising paragraph (c) to read as follows:

§40.14 Specific exemptions.

(c) The Department of Energy is
exempt from the requirements of this
part to the extent that its activities are
subject to the requirements of part 60 or

63 of this chapter.
PART S1—ENVIRONMENTAL

PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

31. The authority citation for part 51
continues to read as follows:

Authority: Sec. 161, €8 Stat. 848, as
amended, sec. 1701, 106 Stat. 2951, 20852,
2953, (42 U.S.C. 2201, 22971); secs. 201, s
amended, 202, B8 Stat. 1242, as amended,
1244 {42 U.S.C. 5841, 5842). Subpart A also
issued under Nationa! Environmental Policy
Act of 1869, secs. 102, 104, 105, 83 Stat. 853~
854, as amended (42 U.S.C. 4332, 4334,
4335); and Pub. L. 85-604, Title II, 82 Stat.
3033-3041; and sec. 193, Pub. L. 101-575,
104 Stat. 2835 (42 U.S.C. 2243). Sections
$1.20, 51.30 51.60, 51.61, 51.80, and 51.87
also issued under secs 135, 141, Pub. L. 87-
425, 86 Stat, 2232, 2241, and sec. 148, Pub.
L. 100-203, 101 Stat. 1330-223 (42 U.S.C.
10155, 10161, 101€8). Section 51.22 also
issued under sec. 274, 73 Stat. 688, as
amended by 82 Stat. 3036-3038 {42 U.S.C.
2021) and under Nuclear Waste Policy Act of
1982, sec. 121, 96 Stat. 2228 (42 U.S.C.
10141). Sections 51.43, 51.87, and $1.109
also issued under Nuclear Waste Policy Act
of 1882, sec 114(f), 86 Stat. 2216, as amended
(42 U.S.C. 10134 ().

32. Section 51.20 is amended by
revising paragraph (b)(13) to read as
follows:

§51.20 Criteria for and Identification of
licensing and regulatory actions requiring
environmental impact statements.

L ] - L ] L ] -

This » »

(13) Issuance of & construction
guthorization and license pursuant to
part 60 or part 63 of this chapter.

[ ]

33. Section 51.22 is amended by
revising the introductory text of

aragraph (c}(3) and hs (c)(10),
E:)(l%. 1:nd (d) to reagaarsagfsﬁmsr;:c’ )
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§51.22 Criteria for categorical exclusion;
igentification of licensing and regutatory
actions eligible for categorica! exclusion or
otherwise not requiring environmental
review.

L - * - L ]

(C) LI B

{3) Amendments to parts 20, 30, 31,
32. 33, 34, 35, 39, 40, 50, 51, 54, 60, 61,
63.70, 71, 72, 73, 74, 81, and 100 of this
chapter which relate to—

(10) Issuance of an amendment to &
permit or license under parts 30, 31, 32,
33, 34, 35, 36, 39, 40, 50, 60, 61, 63, 70,
or part 72 of this chapter which —

(‘i)) Changes surety, insurance and/or
indemnity requirements; or .

(ii) Changes recordkeeping, reporting,
or administrative procedures or
requirements.

{12) Issuance of an amendment to &
license pursuant to parts 50, 60, 61, 63,
70, 72, or 75 of this chapter relating
solely to safeguards matters (i.e.,
protection against sabotage or loss or
diversion of special nuclear material) or
issuance of an approval of a safeguards
plan submitted pursuant to parts 50, 70,
72, and 73 of this chapter, provided that
the amendment or approval does not
involve any significant construction
impacts. These smendments and
approvals are confined to—

8) Organizational and procedural
matters;

{ii) Modifications to systems used for
security and/or materials eccountability;

(1ii) Administrative changes; and

{iv) Review and approval of
transportation routes pursuant to 10
CFR 73.37.

(d) In accordance with section 121 of
the Nuclear Waste Policy Act of 1882
{42 U.5.C. 10141), the promulgation of
technical requirements and criteria that
thed Commission wil} apply in approving
or disapproving epplications under part
60 ar Sgpof this chl;gter shall not require
an environments] impact statement, an
environmental assessment, or any
environmental review under
subparagraph (E) or (F) of section 102(2)
of NEPA.

34. Section 51.26 is amended by
revising paragraph (c) to read as follows:

§51.26 Reguirement to publish notice of
intent and conduct scoping process.
- A ] L ] - - -

{c) Upon receipt of an application and
accompanying environmental impact
statement under § 60.22 or § 63.22 of
this chapter (pertaining to geologic
repositories for high-level radioactive
waste), the appropriate NRC staff
director will include in the notice of

docketing required to be published by
§ 2.101(f)(8) of this chapter a statement
of Commission intention to adopt the
environmental impact statement to the
extent practicable. However, if the
appropriate NRC staff director
determines, at the time of such
publication or at any time thereafter,
that NRC should prepare a
supplemental environmental impact
statement in connection with the
Commission's action on the license
application, the NRC shall follow the
procedures set out in paragraph (a) of
this section.

35. Section 51.67 is amended by
revising paragraphs (a) and (b) to read
as follows:

§51.67 Environmental information
concerning geclogic repositories.

(a} In lieu of an environmental report,
the Department of Energy, as an
applicant for e license or license
amendment pursuant to part 60 or 63 of
this chapter, shall submit to the
Commission any final environmental
impact statement which the Department
prefares in connection with any
geologic repository developed under
Subtitle A of Title 1, or under Title IV,
of the Nuclear Waste Policy Act of 1882,
as amended. {See § 60.22 or § 63.22 of
this chapter as to the required time and
manner of submission.) The statement
shall include, among the alternatives
under consideration, denial of a license
or construction suthorization by the
Commission.

{b) Under epplicable provisions of
law, the Department of Energy may be
required to surplemem its final
environmental impact statement if it
makes a substantial change in its
proposed action that is relevant to
environmental concerns or determines
that there are significant new
circumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts. The
Department shall submit any
supplement to its final environmenta)
impact statement to the Commission.
(See § 60.22 or § 63.22 of this chapter as
to the required time and manner of
submission.)

- - L] - -

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

36. The authority citation for part 60

* continues to read as follows:

Authority: Secs. 51, 53, 62, 63, 65, 81, 161,
182, 183, 68 Stat. 929, 930, 932, 933, 935,
948, 953, 954, as amended (42 U.S.C. 2071,
2073, 2092, 2093, 2095, 2111, 2201, 2232,
2233); secs. 202, 206. 88 Stal. 1244, 1246 (42
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U.S.C. 5842, 5848); secs. 10 and 14, Pub. L.
95-601, 92 Stat. 2951 (42 U.S.C. 2021a and
$851); sec. 102, Pub. L. 81-190, 83 Stat. 853
{42 U.S.C. 4332); secs. 114, 121, Pub. L. 97-
425, 86 Stat. 2213g, 2238, as emended (42
U.S.C. 10134, 10241), and Pub. L. 202486,
sec. 2902, 106 Stat. 3123 (42 U.S.C. 5851).

37. Section 60.1 is revised to read as
follows:

§60.1 Purpose and scope.

This part prescribes rules governing
the licensing of the U.S. Department of
Energy to receive and possess source,
special nuclear, and byproduct materia)
at a geologic repository operations area
sited, constructed, or operated in
sccordance with the Nuclear Waste
Policy Act of 1882, This part does not
apply to any activity licensed under
another part of this chapter. This part
does not apply to the licensing of the
U.S. Depertment of Energy to receive
and possess source, special nuclear, and
byproduct material at & geologic
repository operstions area sited,
constructed, or operated at Yucca
Mountain, Nevada, in accordance with
the Nuclear Waste Policy Act of 1882,
as amended, and the Energy Policy Act
of 1992, subject to part €3 of this
chapter. This part also gives notice to all
ersons who knowingly provide to any
censee, applicant, contractor, or
subcontractor, components, equipment,
materials, or other goods or services,
that relate to & licensee’s or applicant’s
activities subject to this part, that they
m:ry be individually subject to NRC
; orcement action for violation of

60.11.

PART €1—LICENSING
REQUIREMENTS FOR LAND
DISPOSAL OF RADIOACTIVE WASTE

38. The authority citation for part 61
continues to read as follows:

Authority: Secs. 83, 87, 62, €3, 65, 81, 161,
182, 183, 68 Stat. §30, §32, 933, 935, 848,
953, 854, as amended (42 U.S.C. 2073, 2077,
2092, 2093, 2095, 2111, 2201, 2232, 2233);
secs. 202, 206, 88 Stat. 1244, 1246, (€2 U.S.C.
$842, 5846); secs. 10 and 14, Pub. L. 65-601,
$2 Stat. 2951 (42 U.S.C. 20212 and 5851) and
Pub. L. 102-486, sec. 2802, 106 Stat. 3123,
(42 U.S.C. 5851).

39. Section 61.1 is amended
revising paragraph (b) to read as follows:

§61.1 Purpose and scops.
- - L] ] L]

{b) Except s provided in part 150 of
this chapter, which addresses
assumption of certain regulatory
authority by Agreement States, and

- §61.6 “Exemptions,” the regulations in

this part apply to all persons in the
United States. The regulations in this
part do not apply to—
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(1) Disposal of high-leve) waste as
provided for in part 60 or €3 of this
chapter;

(2) Disposal of uranium or thorium
tailings or wastes (byproduct material s
defined in §40.4 (a-1) as provided for in
part 40 of this chapter in quantities
greater than 10,000 kilograms and
containing more than 5 millicuries of
radium-226; or

{3) Disposal of licensed material as
provided for in part 20 of this chapter.

» » L

- -

40. In §61.2, the definition of Land
disposal facility is revised to read as
follows:

§61.2 Definltions.

Land disposal facility means the land,
building, and structures, and e?uipment
which are intended to be used for the
disposal of radioactive wastes. For
purposes of this chapter, & “‘geologic
repository” as defined in part 60 or 63
is not considered & land disposal
facility.

41. Section 61.55 is amended by
revising paragraph (a)(2)(iv) to read as
follows:

§61.55 Waste classification.

(a) * ® %

(2) " % @

(iv) Waste that is not generally
acceptable for near-surface disposal is
waste for which form and dispossl
methods must be different, and in
general more stringent, than those
specified for Class C waste. Inthe .
absence of specific requirements in this
part, such waste must be disposed of in
a geologic repository as defined in part
60 or 63 of this chapter unless proposals
for disposal of such waste in & disposal
site licensed pursuant to this part are
approved by the Commission.

- -

42. Part 63 is edded to read as follows:

PART 63—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN A
GEOLOGIC REPOSITORY AT YUCCA
MOUNTAIN, NEVADA

Subpart A—General Provislons

Sec.

63.1 Purpose and scope.

63.2 Definitions.

63.3 License required.

63.4 Communications and records.

63.5 Interpretations.

63.6 Exemptions.

63.7 License not required for certain
preliminary activities.

63.8 Information collection requirements:
OMB Approval.

63.9 Employee protection.

63.10 Completeness and accuracy of
information.
63.11 Deliberate misconduct.

Subpart B~licenses
Preapplication Review
63.15 Site characterization.

63.1 Review of site characterizati
activitles. .

License Application
63.21 Content of application.

63.22 Filing and distribution of application.

63.23 Elimination of repetition.
63.24 Updating of application and
environmental impact statement.

Construction Authorization

63.31 Construction suthorization.

63.32 Conditions of construction
suthorization.

63.33 Amendment of construction-
suthorization.

License Issuance and Amendment

63.41 Standards for issuance of a license.

63.42 Conditions of license.

63.43 License specification.

63.4¢ Changes, tests, and experiments.

63.45 Amendment of license.

63.46 Particular activities requiring license
amendment.

Permanent Closure

63.51 License smendment for permanent
closure.
63.52 Termination of license.

Subpart C—Participation by State
Govemment, Affected Unlts of Local
Government, and Affected indian Tribes

83.61 Provision of information.

63.62 Site review.

63.63 Participation in license reviews.
63.64 Notice to State.

63.65 Representation.

Subpart D—Records, Reports, Tests, and

inspections

63.71 Records and reports.

63.72 Construction records.

63.73 Reports of deficiencies.

63.74 Tests.

63.75 Inspectioms.

63.78 Material control and accounting
records and reports.

Subipart E—Technica! Criteria

63.101 Purpose and pature of findings.

€3.102 Concepts.

Preclosure Performance Objectives

63.111 Performance objectives for the
geologic repository operations area
through permanent closure.

Preclosure Safety Analysis

63.112 Requirements for preclosure safety
analysis of the geologic repository
operations area.

Postclosure Performance Objectives

63.113 Performance objectives for the
geologic repository after permanent
closure.
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Postclosure Performance Assessment

63.114¢ Requirements for performance
assessment.
63.115 Requirements for multiple barriers.

Land Ownership and Control

63.121 Requirements for ownership and
control of interests in land.

Subpart F—Performance Confirmation

Program

63.131 General requirements.

63.132 Confirmation of geotechnical and
design parameters.

63.133 Design testing.

63.134 Moritoring and testing waste
packages.

Subpart G-=Quality Assurance

63.141 Scope.

€3.142 Quality assurance criteria.

63.143 Implementation.

63.144 Quality assurance program cbange.

Subpart H—Training and Certification of
Personne!

63.151 General requirements.

63.152 Training and certification program.
63.153 Physical requirements.

Subpart I—Emergency Planning Criteria

63.161 Emergency plan for the geologic
repository ?nﬁons area through
permanent closure.

Subpart J—Violations

63.171 Violations.
63.172 Criminel penalties.

Subpart K=-Preclosure Public Health and
Environmenta! Standards

63.201 Purpose and scope.

€3.202 Definitions for Subpart K.
63.203 Implementation of Subpart K.
63.204 Preclosure standard. ;

Subpart L—-Postclosure Public Health and

Environmentat Standards

63.301 Purpose and scope.

63.302 Definitions for Subpart L.

63.303 lmplementation of Subpart L.

63.30¢ Reasonable expectation.

63.305 Required characteristics of the
reference biosphere.

Postclosure Individua! Protection Standard

63.311 Individual protection standard sfter
permanent closure.

63.312 Re \;ked characteristics %f the
reasonably maximall;
individua), i

Human-Intrusion Standard

63.321 Individual protection standard for
human intrusion.
63.322 Human intrusion scenario.

Ground-Water Protection Standards

63.331 Separate standards for protection of
ground water.
63.332 Representative volume.

ADDITIONAL PROVISIONS

63.341 Projections of peak dose.

63.342 Limits on performance assessments.

63.343 Severability of individual protection
and ground-water protection standards.
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Authotity: Secs. 81, 53, 62, 63, 65, 81, 161,
182. 183, 68 Stat. 829, 830, 832, 833, 935,
848, 953, 954, as amended (42 U.5.C. 2071,
2073, 2092, 2093, 2095, 2111, 2201, 2232,
2233); secs. 202, 206, B8 Stat. 1244, 1246 (42
1.5.C. 5842, 5846); secs. 10 and 14, Pub. L.
95-601, 92 Stat. 2951 (42 U.S.C. 2021a and
$851); sec. 102, Pub. L. 91-180, 83 Stat. 853
{42 U.S.C. 4332); secs. 114, 121, Pub. L. 97-
425. 96 Stat. 2213g, 2238, as amended (42
L.S.C. 10134, 10141), and Pub. L. 102-486,
sec. 2902, 106 Stat. 3123 {42 U.S.C. 8851).

Subpart A—Genera! Provisions

§63.1 Purpose and scope.

This part prescribes rules governing
the licensing of the U.S. Department of
Energy to receive and possess source,
special nuclear, and byproduct material
at a geologic repository operations area
sited, constructed, or operated at Yucca
Mountain, Nevada, in accordance with
the Nuclear Waste Policy Act of 1982,
as amended, and the Energy Policy Act
of 1992. As provided in 10 CFR 60.1, the
regulations in part 60 of this chapter do
not apply to any sctivity that is subject
to licensing under this part. This part
does not apply to any activity licensed
under another part of this chapter. This
part alsa gives notice to all persons who
knowingly provide, to any licensee,
applicant, contractor, or subcontractor,
components, equipment, materials, or
other goods or services, that relate to a
licensee's or applicant's activities
subject to this part, that they may be
individually subject to NRC
enforcement action for violation of
§63.11.

§63.2 Definltions.

As used in this part:

Affected Indian Tribe means any
Indian Tribe within whose reservetion
boundaries & repository for high-level
radioactive waste or spent fuel is
proposed to be located; or whose
Federally-defined (rossessory or usage
rights to other lands outside of the
reservation's boundaries arising out of
Congressionally-ratified treaties or other
Federal law may be substantially and
adversely affected by the location of the
facility if the Secretary of the Interior
finds, on the petition of the appropriate
governmental officials of the Tribe, that
the effects are both substantial and
adverse to the Tribe.

Barrier means any material, structure,
or feature that, for a period to be
determined by NRC, prevents or
substantially reduces the rate of
movement of water or radionuclides
from the Yucca Mountain repository to
the accessible environment, or prevents
the release or substantially reduces the
release rate of radionuclides from the
waste. For example, a barrier may be a

geologic feature, an engineered
structure, a canister, @ waste form with
physical and chemical characteristirs
that significantly decrease the mobility
of radionuclides, or a material placed
over and around the waste, provided
that the material substantially delays
movement of water or radionuclides.

Commencement of construction
means clearing of land, surface or
subsurface excavation, or other
substantial action that would adversely
affect the environment of a site. It does
not include changes desirable for the
temporary use of the land for public
recreational uses, site characterization
activities, other preconstruction
monitor'u;ﬁ end investigation necessary
to establish background information
related to the suitability of the Yucca
Mountain site or to the protection of
environmental values, or procurement
or manufacture of components of the
geologic repository operations area.

Commission means the Nuclear
Regulatory Comymission or its duly
suthorized representatives.

Containment means the confinement
of radioactive waste within a designated
boundary.

Design bases means that information
that identifies the specific functions to
be performed by a structure, system, or
component of a facility and the specific
values or ranges of values chosen for
controlling parameters as reference
bounds for design. These values may be
constraints derived from generally
accepted “state-of-the-art” practices for
achieving functional goals or
requirements derived from analysis
(based on calculation or experiments) of
the effects of & postulated event under
which & structure, system, or
component must meet its functional
goals. The values for controlling
parameters for external events include:

(1) Estimates of severe natural events
to be used for deriving design bases that
will be based on consideration of
historical data on the associated
parameters, physical data, or analysis of
upper limits of the physical processes
involved; and

{2) Estimates of severe external
human-induced events to be used for
deriving design bases, that will be based
on analysis of human activity in the
region, taking into account the site
characteristics and the risks associated
with the event.

Director means the Director of the
Nuclear Regulatory Commission’s Office
of Nuclear Material Safety and
Safeguards.

Disposal means the emplacement of
redioactive waste in & geologic
repository with the intent of leaving it
there permanently.
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DOE means the U.S. Department of
Energy or its duly suthorized
representatives.

Engineered barrier gstem meazns the
waste packsges, including engineered
components end systems other than the
waste package (e.g., drip shields), and
the underground facility.

Event sequence means a series of
actions and/or occurrences within the
natural and engineered components of a
geolagic tepositm?' operations area that
could potentially lead to exposure of
individusls to radiation. An event
sequence includes ane or more
initiating events and associated
combinations of repository system
component failures, including those
produced by the action or inaction of
operating personnel. Those event
sequences that are expected to occur
one or more times before permanent
closure of the geologic repository
operations area are referred to as
Category 1 event sequences. Other event
sequences that have at Jeast one chance
in 10,000 of occurring before permanent
closure are referred to as Category 2
event sequences.

Geologic repository meens a system
that is intendfg to b?a,nsed for.?; may
be used for, the disposal of radioactive
wastes in excavated geologic medis. A
geologic repository includes the
engineered barrier system and the
portion of the geclogic setting that
provides isolation of the radicactive
waste.

Geologic repository operations crea
means & high-level gdigzcﬁve waste
facility that is part of & geologic
repository, including both surface and
subsurface areas, where waste handling
activities are conducted.

Geologic setting means the geologic,
hydrologic, and geochemical systems of
the region in which & geologic
repository is or may be located.

High-level radioactive waste or HLW
means:

(1) The highlt{ndioacﬁve material
resulting from the reprocessing of spent
nuclear fuel, including liquid waste
produced directly in reprocessing and
any solid materigl derived from such
liquid waste that contains fission
products in sufficient concentrations;

{2) Irradieted reactor fuel; and

{3) Other highly radioactive material
that the Commission, consistent with
existing law, determines by rule
requires permanent isolation.

HLW facility means a facility subject
to the licensing and related regulatory
authority of the Commission pursuant to
sections 202(3) and 202(4) of the Energy
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Reorganization Act of 1974 (88 Stat.
1244).2

Host rock means the geologic medium
in which the waste is emplaced.

Important to safety, with reference to
structures, systems, and components,
means those engineered festures of the
geologic repository operations area
whose function is:

{1) To provide reasonable assurance
that high-level waste can be received.
bandled, packaged, stored, emplaced,
and retrieved without exceeding the
requirements of §63.111(b)(1) for
Category 1 event sequences; or

(2) To prevent or mitigate Category 2
event sequences that could result in
radiological exposures exceeding the
values specified at § 63.111(b)(2) to any
individual located on or beyond any
point on the boundary of the site.

Important to waste isolation, with
reference to design of the engineered
barrier system and characterization of
natural barriers, means those engineered
and natural barriers whose function is to

rovide a reasonable expectation that
Eigh-leve] waste can be disposed of
without exceeding the requirements of
§63.113(b) and (c%.

Initiating event means a natural or
human induced event that causes an
event sequence.

Isolgtion means inhibiting the
transport of radioactive material to:

(1) The location of the reasonabl
maximally exposed individual so that
radiological exposures will not exceed
the requirements of § 63.213(b); and

(2) The accessible environment so that
releases of radionuclides into the
accessible environment will not exceed
the requirements of § 63.113(c).

Performance assessment means an
analysis that:

(1) Identifies the features, events,
processes {except human intrusion), and
sequences of events and processes
(except human intrusion] that might
sffect the Yucca Mountain disposal
system and their probabilities of
occurring during 10,000 years after
disposal;

(2) Examines the effects of those
features, events, processes, and
sequences of events and processes upon
the performance of the Yucca Mountzin
disposal system; and

(3) Estimates the dose incurred by the
reasonably maximally exposed

* These are DOE “facilities used primarily for the
receipt and storage of high-level radicactive wastes
tesulting from activities licensed under such Act
(the Atomic Energy Act)” and "Retrievable Surface
Storage Facilities and other facilities suthorized for
the express purpose of subsequent long-term storage
of high-lsvel radioactive wastes generated by (DOE).
which are not used for. or are part of, research and
development activities.”

individual, including the associated
uncertainties, as a result of releases
caused by all significant features,
events, processes, and sequences of
events and processes, weighted by their
probability of occurrence.

Performance confirmation means the
program of tests, experiments, and
analyses that is conducted to evaluate
the adequacy of the information used to
demonstrate compliance with the
performance objectives in subpart E of
this part.

Permenent closure means final
backfilling of the underground facility,
if appropriate, and the sealing of shafts,
ramps, and boreholes.

Preclosure safety analysis means a
systematic examination of the site; the
design; and the potential hazards,
initiating events and event sequences
and their consequences (e.g.,
radiclogical exposures to workers and
the public). The analysis identifies
structures, systems, and components
important to safety.

blic Document Room means the
place at One White Flint North, 11555
Rockville Pike, Room O-1F13,
Rockville, MIJ, at which records of the
Commission will ordinarily be made
available for 'ﬁnblic inspection end any
other place, the location of which has
been published in the Federal Register,
at which public records of the
Commission pertaining to a geologic
repository at the Yucca Mountain site
are made available for public
inspection.

adjoactive waste or waste means
HLW and radioactive materiels other
than HLW that are received for
emplacement in s geologic repository.
easonably maximally exposed

individual means the hypothetical
person meeting the criteria specified st
§63.312.

Reference biosphere means the
description of the environment
inhabited by the reasonably maximally
exposed individual. The reference
biosphere comprises the set of specific
biotic and abiotic characteristics of the
environment, including, but not
necessarily limited to, climate,
topography, soils, fiora, fauna, and
human activities.

Hestricted area means an area, access
to which is limited by the licensee for
the purpose of protecting individuals
against undue risks from exposure to
radiation and radioactive materials.
Restricted area does not include areas

which the waste had been previously
emplaced for disposal.

Saturated zone means that part of the
earth’s crust beneath the regional water
table in which statistically ell voids,
large and small, are filled with water
under pressure greater than
stmospheric.

Site means that area surrounding the

- geologic repository operations area for
which DOE exercises sutharity over its
use in accordance with the provisions of
this part.

Site characterization means the
Erogram of exploration and research,

oth in the laboratery end in the field,
undertaken to establish the geologic
conditions and the ranges ogthose
parameters of the Yucca Mountain site,
and the surrounding region to the extent
necessary, relevant to the procedures
under this part. Site characterization
includes borings, surface excavations,
excavation of exploratory shafts and/or
ramps, limited subsurface lateral
excavations and borings, and in situ
testing at depth needed to determine the
suitability of the site for & geologic
repository.

Total effective dose equivalent (TEDE)
means, for purposes of assessing doses
-to workers, the sum of the deep-dose
equivalent (for external exposures) and
the committed effective dose equivalent
(for internal exposures). For purposes of
sssessing doses to members of the
public (including the RMET), TEDE
means the sum of the effective dose
equivalent {for external exposures} and
the committed effective dose equivalent

(for internal s).
Undexgmuns facility means the

underground structure, backfill
materials, if any, and openings that

enetrate the underground structure
€.g., ramps, shafts, and boreholes,
including their seals).

Unrestricted arec means an area,
access to which is neither limited nor
controlled by the licensee.

Unsaturated zone means the zone
between the land surface and the
regional water table. Generally, fluid
pressure in this zone is less than
stmospberic pressure, and some of the
voids may contain air or other gases at
atmospheric pressure. Beneath fiooded
areas or in perched water bodies, the
fluid pressure locally may be greater
than atmospheric.

Waste form means the radicactive
waste materials and any encapsulating

used as residential quarters, but separate or stabilizing matrix.

rooms in & residential building may be
set aside as a restricted area,

Retrieval means the act of
permanently removing radioactive
waste from the underground location at
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Waste package means the waste form
and eny containers, shielding, packing,
and other absorbent materials
immediately surrounding an individual
waste container,
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Water table means that surface in a
ground-water body, separating the
unsaturated zone from the saturated
zone, at which the water pressure is
stmospheric.

§€3.3 License required.

(a) DOE may not receive nor possess
source, special nuclear, or byproduct
material at a geologic repository
operations area at the Yucca Mountain
site except as authorized by a license
issued by the Commission under this

art.
P (b) DOE may not begin construction of
a geologic repasitory operations area &t
the Yucca Mountain site unless it has
filed an application with the
Commission and has obtained
construction authorization as provided
in this part. Failure to comply with this
requirement is grounds for denial of a
license.

§634 Communications and records.

(a) Except where otherwise specified,
all communications and reports
concerning the regulations in this part
and applications filed under them
should be addressed to the Director of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001.
Communications, reports, and
applications may be delivered in person
at the Commission's offices at 11555
Rockville Pike, Rockville, MD.

(b) Each record required by this part
must be legible throughout the retention
period specified by each Cormnmission
regulation. The record may be the
originel or & reproduced copy ora
microform if the co;:g or microform is
authenticated by suthorized personnel
and the microform is cn&:gle of
producing & clear copy throughout the
required retention period. The record
mz{ also be stored in electronic media
with the capability for producing
legible, accurate, and complete records
during the required retention period.
Records such as letters, drawings, and
specifications must include all pertinent
information such as stamps, initials, and
signatures. The licensee shall maintain
adequate safeguards against tampering
with and loss of records.

§63.5 Interpretations. -
Except 8s specifically authorized by
the Commission in writing, no
interpretation of the meaning of the
regulations in this part by any officer or
employee of the Commission other than
a written interpretation by the General
Counsel is binding on the Commission.

§63.6 Exemptions.
The Commission may, upon
application by DOE, any interested

person, or upon its own initiative, grant
an exemption from the requirements of
this part if it determines that the
exemption is authorized by law, does
not endanger life nor property nor the
common defense and security, and is -
otherwise in the public interest.

§63.7 License not required for certain
preliminary activities.

The requirement for a license set forth
in §63.3(a) is not applicable to the
extent that DOE receives and possesses
source, special nuclear, and byproduct
material at a geologic repository at the
Yucca Mountain site:

(a) For purposes of site
characterization; or

(b) For use, during site
characterization or construction, as
components of radiographic, radiation
monitoring, or similar equipment or
instrumentation.

§63.8 Information collection
requirements: OMB approval.

(e) The Nuclear Regulatory
Commission has submitted the
information collection requirements
contained in this part to the Office of
Management and Budget (OMB) for
approval as required by the Paperwork
Reduction Act {44 U.S.C. 3501, et seq.).
The NRC may not conduct or sponsor,
and & person is not required to respond
to, & collection of information unless it
displays a currently valid OMB control
number. OMB has approved the
information collection requirements
contained in this part under control
number 3150-0199.

(b) The approved information
collection requirements contained in
this part eppear in §§ 63.62, 63.63, and
63.65.

§63.%8 Employee protection.

(a) Discrimination by 8 Commission
licensee, an applicant for a Commission
license, or & contractor or subcontractor
of 8 Commission licensee or applicant,
against an employee, for engaging in
certain protected activities, is
prohibited. Discrimination includes
discharge end other actions that relate to
compensation, terms, conditions, or
privileges of employment. The protected
activities are established in section 211
of the Energy Reorganization Act of
1974, as amended, and in general are
related to the administration or
enforcement of a requirement imposed
under the Atomic Energy Act or the
Energy Reorganization Act.

(1) The protected activities include
but are not limited to:

(i) Providing the Commission, or his
or her employer, information about
alieged violations of either of the
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statutes named in paragraph {a) of this
section or possible violations of

requirements imposed un