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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION
THE SKULL VALLEY BAND OF
GOSHUTE INDIANS and PRIVATE FUEL
STORAGE, L.L.C,
Plaintiffs, ORDER
Vvs.
MICHAEL O. LEAVITT, in his official Case No. 2:01-CV-270C

capacity as Governor of the State of Utah;
MARK L. SHURTLEEFF, in his official
capacity as Attofney General of the State of
Utah; DIANNE R. NIELSON, in her official
capacity as Executive Director of the Utah
Department of Environmental Quality;
THOMAS WARNE, in his official capacity
as Executive Director of the Utah Department
of Transportation; GLEN EDWARD
BROWN, STEPHEN M. BODILY, HAL
MENDENHALL CLYDE, DANR.
EASTMAN, SHERI L. GRIFFITH, JAMES
GREY LARKIN, and TED D. LEWIS, in
their official capacities as Commissioners of
the Utah Department of Transportation

Defendants.

This case arises out of Plaintiffs Skull Valley Band of Goshute Indians’ (“Skull Valley
Band”) and Private Fuel Storage, L.L.C.’s (“PFS”) agreement to permit PFS to build and operate
a spent nuclear fuel (“SNF”) storage facility in Utah on the tribal reservation lands of the Skull

Valley Band. SNF is a waste product generated by commercial nuclear reactors. Plaintiffs filed



an action seeking declaratory and injunctive relief from the operation of several Utah laws. The
Defendants are various high-ranking officials in Utah State government, including Michael O.
Levitt, the Govemnor of the State, and Mark L. Shurtless, the State Attorney General.

Plaintiffs’ complaint alleges eight claims for relief: (1) Declaratory Judgment -
Supremacy Clause, Preemption; (2) Declaratory Judgment - Commerce Clause; (3) Declaratory
_Judgment - Preeminent Federal Authority over Indian Affairs, Indian Commerce Clause, Treaty
Clause, Supremacy Clause; (4) Declaratory Judgment - Federal Indian Law/ Indian Sovereignty
Doctrine; (5) Declaratory Juagxnent - Contract Clause; (6) Declaratory Judgment - Deprivation of
Property; (7) Declaratory Judgment - First, Sixth, and Fourteenth Amendments; and (8)
Injunction.

Defendants filed an Amended Counterclaim on August 8, 2001, alleging that (1) the
Nuclear Regulatory Commission (“NRC”) has no authority to license a private, for proﬁt; off-site
spent nuclear fuel (“SNF”) storage facility; (2) an NRC license will necessarily violate the
National Environmental Policy Act (“NEPA”) and therefore be invalid; (3) Skull Valley Band
has not lawfully approved the lease; (4) the conditional approval of the lease by the Bureau of
Indian Affairs (“BIA”) occurred in violation of governing laws and rules; and (5) any BIA
approval of the lease will be invalid as a breach of the Government’s trust obligation.

This matter comes before the court on several motions. Plaintiffs filed a joint motion for
summary judgment, a motion to dismiss counterclaims, and a motion to strike Defendants’
motion suggesting lack of jurisdiction. Plaintiff Skull Valley Band filed a separate motion for
summary judgment. Defendants filed a motion for judgment on the pleadi.ngs and a suggestion
of lack of jurisdiction under Federal Rule of Civil Procedure 12(h)(3). Defendants treat their
motion for judgment on the pleadings and suggestion of lack of jurisdiction as one and the same.
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FACTS

The reality of an ever-increasing backlog of SNF in temporary storage has created a
national problem. Currently, temporary on-site storage of SNF holds approximately 38,500
metric tons of SNF. But licensed nuclear reactors are expected to generate an additional 70,000
metric tons of SNF, at the'least, over their commer‘c-iél-lifetimes.

In 1982, Congress passed the Nuclear Waste Policy Act (“NWPA”). The NWPA requires
‘the Department of Energy to construct a permanent repository for the disposal of SNF. Pursuant
to the terms of the NWPA, the Department of Energy entered into a contractual agreement with
al] utilities that control one or more nuclear reactors to accept the SNF generated by these
reactors no later than January 31, 1998. However, the Department of Energy estimates that, at
the earliest, it will not have a permanent repository to receive SNF until 2010.

A consortium of utility companies formed PFS as a temporary solution to the storage
problem. PFS proposes to build an off-site, private SNF storage facility on a portion of the
reservation of the Skull Valley Band in Utah. On May 20, 1997, PFS entered into a lease of
tribal reservation lands with the Skull Valley Band to allow the, construction of a SNF storage
facility. The BIA has conditionally approved the lease. PFS has submitted a license application
to the NRC to construct and operate the proposed SNF storage facility. The NRC has yet fo rule
on PFS’ application.

Not surprisingly, the State of Utah objects to PFS’s proposal. Governor Leavitt

proposed, and the Utah Legislature passed, five pieces of legislation (“Utah laws”) directed at

blocking Plaintiffs’ proposed facility.! The Utah laws fall into three categories: (1) Part 3 of

!Govemor Leavitt and various representative’s statements on the purpose and effect of the Utah laws can
be found in Pls.” Mot. in Support of Joint Mot. for Summary Judgment (“Summary Judgment Mot.”) at 17-24.
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Utah’s Radiation Control Act (“Part 3”), (2) the Additional Provisions, and (3) the Miscellaneous

Provisions.?

ANALYSIS
L JURISDICTION
In its motion for judgment on the pleadings and its suggestion of lack of jurisdiction
under Rule 12(h)(3), Defendants argue that (1) Plaintiffs do not have standing because they do
not allege a violation of a legally cognizable interest and (2) Plaintiffs’ claims are not ripe
because the NRC has yet to grant PFS a license for facili_ty.

A. STANDING

Article III of the Constitution restricts the federal courts to adjudicating actual *“cases” or
.“controversies.” U.S. CONST. art. ITII. The case-or-controversy limitation “defines with respect
toithe Judicial Branch the idea of separation of powers on which the Federal Government is
founded.” Allen v. Wright, 468 U.S. 737, 750 (1984). To ensure judicial adherence to the .
case-or-controversy requirement, the federal courts have adopted a variety of doctrines, of which
the “doctrine that requires a litigant to have ‘standing’ to invoke the power of a federal court is
perhaps the most important.” Id. Accordingly, Article Il standing is a jurisdictional
prerequisite. /d. at 754.

The party invoking federal jurisdiction has the burden to establish its standing to bring
suit. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). In order to invoke federal
jurisdiction, a party must demonstrate three things:

(1) injury in fact, by which [is] mean[t] an invasion of a legally protected interest
that is (a) concrete and particularized, and (b) actual or imminent, not conjectural

2 A5 discussed below, these three general categories include numerous subcategories.
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or hypothetical; (2) a causal relationship between the injury and the challenged
conduct, by which [is] mean][t] that the injury fairly can be traced to the
challenged action of the defendant, and has not resulted from the independent
action of some third party not before the court; and (3) a likelihood that the injury
will be redressed by a favorable decision, by which [is] mean[t] that the prospect
of obtaining relief from the injury as a result of a favorable ruling is not too
speculative.

Northeastern Fla. Chapter of the As.;aciated Gen. Contractors v. City of Jacksonville, 508 U.S.
_ 656, 663-64 (1993) (internal quotations and citations omitted).

Defendants argue that Plaintiffs have not shown an invasion of a legally protected
interest, “because PFS has no right to conduct the business of a nuclear waste duinp prohibited
by Congress, it has in this case no right capable of judicial enforcement.” (Dfts.” Reply re
Suggestion of Lack of Jurisdiction at 13). Defendants further contend that “the [NWPA]. ..
prohibits the storage of spent nuclear fuel from commercial nuclear power plants at an away-
from-reactor storage facility, except in a Monitored Retrievable Storage facility owned and
operated by the federal government pursuant to the NWPA’ (Dfts.” Response to Pls.” Joint Mot.
for Summary Judgment, App. 1 at 3). This argument is repeated, in various contexts, throughout
Defendants’ pleadings. The parties and the court have referred to this argument as the
“lawfulness issue.”

Defendants contend that in order to resolve the question of Plaintiffs’ standing to bring
this suit, the merits of the lawfulness issue must be resolved. That means, accbrding to
Defendants, that this court must decide whether Plaintiffs have a legal right to own and operate
an off-site, private SNF facility. However, Plaintiffs are not asserting the right to own an off-
site, private SNF facility in.this lawsuit. What Plaintiffs claim here is that the Utah laws harm
them by (1) hindering their licensing efforts before the NRC and by (2) creating uncertainty as to
the utility of proceeding with their licensing efforts before the NRC. Thus, in this lawsuit,
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Plaintiffs seek to secure their right to proceed before the NRC in their licensing attempt free from
state interference. The question of whether Plaintiffs have a right to own and operate a SNF
facility will be resolved by the NRC (with the right of appeal to the appropriate Court of
Appeals) and not by this court.

The question is then do Plaintiffs have a right recognized in law to seek a license from the
~ NRC free from alleged state interference. The answer is clearly “yes.” First, the Supremacy
Clause grants a righf to challenge a state law that allegedly conflicts with fe-deral law, which is
the gist of Plaintiffs’ contention here: that the Utah laws are in conflict with federal laws that
regulate nuclear waste. See Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev.
| Comm'n, 461 U.S. 190 (1983).

Second, whether the Plaintiffs will be successful in their effort to have the NRC gr'fmt
them a license does not affect their legal right to make that effort. “Whether a plaintiff has a
legally protected interest (and thus standing) does not depend on whether he can d;emonstrate that
he will succeed on the merits. Otherwise, every unsuccessful plaintiff will have lacked standing
in the first place.” Claybrook v. Slater, 111 F.3d 904, 907 (D.C. Cir. 1997); see also Lujan, 504
U.S. at 562-63. Similarly, a person who is stopped and has his person searched by the police
might ultimately lose a motion to suppress contraband that was seized during the search, but that
person still has a right to challenge the search and seizure under the Fourth Amendment. See
Terry v. Ohio, 392 U.S. 1 (1968). Likewise, a person has the right to sue for a government
benefit under the Due Process Clause, such as a welfare benefit, even if that individual ultimately
is found not entitled to the benefit. Mathews v. Eldridge, 424 U.S. 319 (1976).

There are certain instances when a court may need to examine the merits of the
underlying claim to determine whether a plaintiff asserts a legally protected interest. See

6



Hickman v. Block, 81 F.3d 98, 101 (9th Cir.), cert. denied, 519 U.S. 912 (1996) (holding that
because the Second Amendment did not guarantee an individual right to bear arms, plaintiff
claimed only a generalized grievance and did not have standing to bring suit); Arjay Assocs., Inc.
v. Bush, 89i F.2d 894, 898 (Fed. Cir. 1989) (plaintiffs lacked standing because “the injury they
assert is to a nonexistent right to continued importation of a Congressionally excluded product™).
_ But that is not the situation here. This suit involves the Plaintiffs® constitutional right to seek a
government benefit, a license from the NRC, free from allegedly preempted state laws. Their
right to seek a license is not in doubt. Therefore, Plaintiffs have standing to challenge the Utah

laws.

B. RIPENESS

“Whether a claim is ripe for adjudication, and therefore presents a case or controversy,
bears directly on . . . jurisdiction.” United States v. Wilson, 244 F.3d 1208, 1213 (10th Cir.), as
corrected on reh’g (May 10, 2001), cert. denied, 121 S. Ct. 2619 (June 29, 2001) (citing New
Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1498-99 (10th Cir. 1995)). The
doctrine of ripeness is “intended to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements.” New Mexicans, 64 F.3d at
1499. “In determining whether a claim is ripe, a court must look at “the fitness of the issue for

judicial resolution and the hardship to the parties of withholding judicial consideration.” Id.

1. Fitness for resolution

To determine whether an issue is fit for resolution, a court must determine whether the
- matter involves uncertain events which may not happen at all, and whether the issues involved

are based on legal questions or factual ones. If there are factual issues that need further

development, the matter might not be fit for resolution. See id.
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Defendants argue that the case is not ripe for adjudication bécause (1) Agency action
[the NRC] (and inevitable judicial review thereof) has not yet given PFS a valid, lawful license;
... [and] (2) Agency action (and inevitable judicial review thereof) has not yet given PFSa
valid, lawful lease. . . .” (Dfts.” Suggestion re Lack of Jurisdiction at 8).

Again, Defendants’ view of Plaintiffs’ claims is incorrect. As discussed above, what
_ Plaintiffs seek is the right to proceed before the NRC without interference from the Utah laws.
They are now involved in that process. Whether the NRC ultimately grants or denies Plaintiffs a
license is not material to this lawsuit. Therefore, there are no uncenaip or contingent events
which would render this case unfit for resolution

The issues presented in the motions are primarily legal ones, bearing on the questions of
whether the Utah laws violate various Constitutional provisions and whether federal law has
preempted the field. To the extent that factual issues play a role in these motions, as for example

with the motion to dismiss, they are not in dispute as shown below.

2. Hardship to Parties

The question here is “whether the challenged action creates a ‘direct and immediate’
dilemma for the parties.” New Mexicans, 64 F .3d at 1499 (internal citations omitted). The
answer is “yes.” Plaintiffs wou‘ld face significant hardship if the constitutionality of the Utah
Jaws was not resolved at this point. Plaintiffs allege three harms resulting from the Utah laws:
(1) harm to their licensing efforts arising from Utah’s reliance on the Utah laws in the NRC
licensing procedures; (2) harm to their licensing efforts due to the uncertainty created by the Utah
| laws; and (3) harm to pre-construction operations. The court will discuss each in turn.

a. Harm to Plaintiffs’ Licensing Efforts
The harm to Plaintiffs’ licensing efforts with the NRC is concrete and immediate. In
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proceedings before the NRC, Defendants have pointed to the Utah laws’ impact on the provision
of municipal services to oppose the proposed facility. (State of Utah’s Request for Admission of
Late-Filed Contention Utah Security J, attached to Pls.” Response to Dfts.” Suggestion of Lack of
Jurisdiction as Ex. A at 3-8). Utah argued to the NRC that “[t]he enactment of laws prohibiting a
county from providing law enforcement services to a high level nuclear waste storage facility

_ means that PFS does not have the performance capability to provide high assurance that its
activity involving spent nuclear fuel does not constitute an unreasonable risk to public health and
safety.” (/d.at 7). Clearly, these provisions of the Utah laws subject Plaintiffs to immediate
harm in the NRC licensing process.

b. Uncertainty Created by the Utah Laws

The Utah laws harm Plaintiffs by creating uncertainty about whether it is futile for them
to attempt to obtain a license from the NRC. PFS has invested significant assets in seeking to
construct and operate a SNF facility, including seeking a federal license before the NRC,
negotiating contracts, and planning a spent nuclear fuel facility. Yet, if the Utah laws are
constitutional, PFS’ license from the NRC could be useless in fact.

As proclaimed by Governor Leavitt and reaffirmed on the Senate floor, the purpose of
both Part 3 and the Additional Provisions is to prevent the construction and operation of a spent
nuclear fuel facility. (Pls.” Summary Judgment Mot. at 17-24). The effect of the Utah laws
justifies ;uch rthetoric. The Utah laws strip PFS of limited liability, UTAH CODE ANN. § 19-3-
318, impose an annual transaction fee of 75% on the gross value of all contracts not voided, /d. §

19-3-301(1), impose a $5 million dollar state license application fee, /d. §19-3-308, impose a fee




covering at least 75% of unfunded potential liability,” Id. § 19-3-319(3)(a), isolate the proposed
site from connecting roads and railroad lines, J/d. § 72-3-301, § 54-4-15(4), and encourage
counties to refuse to provide basic municipal services, /d. § 17-27-102(2), § 17-27-301(3), § 17-
27-303(4), 5(b) and (7), § 17-27-308, § 17-34-1(1). Each of these provisions increase the cost of
operating a SNF facility to such a degree that more likely than not PFS would not proceed with
_ the construc.tion of the proposed facility.

Accordingly, the mere existence of the Utah laws creates uncertainty about future costs.
PFS cannot make an informed decision regarding the economic desirability of proceeding with
the licensing process and its general efforts. This uncertainty is an immediate and significant
hardship. Gary D. Peake Excavating Inc. v. Town Bd. of Town of Hancock, 93 F.3d 68, 72 (2nd
Cir. 1996); see also Pac. Gas, 461 U.S. at 201-02 (plaintiffs’ challenge was ripe because “[t]o
require the industry to proceed without knowing whether the [state law] is valid would impose a
palpable and considerable hardship on the utilities”).

c. Current Costs of the Statutes

Finally, Plaintiffs argue that PFS faces pre-operation costs as a result of the Utah laws.
The Utah laws void any contract to which PFS or the Band is a party, § 19-3-301(1), and impose
civil and criminal penalties on those who facilitaté violations of the regulatory scheme, /d. § 19-
3-312. From this, Plaintiffs argue that they suffer actual harm at this moment.

The real injury of these provisions, however, is not their direct harm, that is, the cost of

the contract or penalty clause today. In fact, Plaintiffs allege no specific costs already incurred

3Unfunded potential liability estimates range from $14 to $313 billion dollars. (Hearings on S B. 81 before
the Energy, Natural Resources and Agriculture Standing Comm., Utah State Sen., Feb 15, 2001, attached to Pls.’
Summary Judgment Mot., Att. 3 (Statement of Dianne Nielson, Executive Director of the Utah Department of

Environmental Quality)).
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during this pre-operation phase as a result of the Utah laws. Rather, the harm to PFS is the cost
of not being able to anticipate future costs, as described above. The harm from uncertainty is not

limited to any particular section of the Utah laws, because each provision acts to potentially

increase costs.

Because the issues turn on purely legal issues and PFS faces a direct and immediate harm,

the matter is ripe for judicial review.

IL. JOINT MOTION FOR SUMMARY JUDGMENT

A. STANDARD OF LAW

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(c). The party seeking summary judgment bears the initial burden of demonstrating
that there is an absence of evidence to support the non-moving party’s case. Celotex éorp. V.
Catrett, 477 U.S. 317, 324 (1986). In applying this standard, the court must construe all facts
and reasonable inferences therefrom in the light most favorable to the nonmoving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Pueblo of Santa
Ana v. Kelly, 104 F.3d 1546, 1552 (10th Cir.), cert. denied, 522 U.S. 807 (1997).

Once the_ moving party has carried its burden, Rule 56(¢) “requires the nonmoving party
to go beyond the pleadings and by . . . affidavits, or by the ‘depositions, answers to
interrogatories, and admissions on file,” designate ‘specific facts showing that there is a genuine
issue for trial.”” Celotex, 477 U.S. at 324 (quoting Fed. R. Civ. P. 56(¢)); see also Gonzales v.
Millers Cas. Ins. Co., 923 F.2d 1417, 1419 (10th Cir. 1991). The non-moving party must set
forth specific facts showing a genuine issue for trial; mere allegations and references to the
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pleadings will not suffice. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,248 (1986).

B. PREEMPTION

The Supremacy Clause, U.S. CONST. art. VI, cl. 2, elevates federal law above that of the
states. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 92-93 (1824).* Accordingly, the Supremacy
Clause mandates that federal law preempts any state regulation of any area over which Congress
_ has exercised exclusive authority, so long as it acts within its constitutionally delimited powers.
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 236 (1947); M'Culloch v. Maryland, 17 U.S. 316,
427 (1819). Congress may exercise its exclusive authority and thereby pree'mpt State law in
either of two general ways: (1) if Congress evidences an intent to occupy a given field, any state
law falling within that field is preempted; or (2) if Congress has not entirely displaced state
regulation over the matter in question, state law is still preempted to the extent it actually
conflicts with federal law. Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984) (citations
omitted). Courts infer Congressional intent to occupy a given field from either explicit
preemptive language or impliedly from a “scheme of federal regulation so pervasive as to make
reasonable the inference that Congress le-ﬁ no room to supplement it.” Pac. Gas, 461 U.S. at
203-04 (citations omitted).

In areas that Congress decides require national uniformity of regulation, Congress may
exercise power to exclude any state regulation, even if harmonious. DeCanas v. Bica, 424 U.S.
351, 356, 359, n. 7 (1976). As the Court has made clear, “[s]tate safety regulation is not

preempted only when it conflicts with federal law. Rather, the federal government has occupied

“The Supremacy Clause provides that: “This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof . . . shall be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution of Laws of any State to the Contrary notwithstanding.” U.S. CONST. art. VI,

cl. 2.
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the entire field of nuclear safety concemns. . ..” Pac. Gas., 461 U.S. at 212.° Where Congress has
occupied an entire field, “the federal interest is so dominant that the federal system will be
assumed to preclude enforcement of state laws on the same subject.” Rice, 331 U.S. at 230;
English, 496 U.S. at 79. Therefore, as the federal govemnment has occupied the field of nuclear
safety, any state law on the same subject, even if harmonious with federal law is preempted and
invalid.®

1. Preemption of the Regulation of Nuclear Safety

The first question is what has Congress preempted in its scheme of federal regulation.
Congress enacted the Atomic Energy Act (“AEA”) in 1954 to promote the development of
atomic energy for peaceful purposes under a program of federal regulation and licensing. Pac.
Gas, 461 U.S. at 206-07. Under the AEA, this policy decision is advanced by opening the door
to private construction, ownership, and operation of commercial nuclear-power reactors under
the strict supervision of the Atomic Energy Coxﬁmission (“AEC”). English v. General Elec. Co.,
496 U.S. 72, 81 (1990); Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S.
59, 63 (1978). The AEC was given exclusive authority to license the transfer, delivery, receipt,
acquisition, possession, and use of all nuclear materials. English, 496 U.S. at 81. “Upon these
subjects, no role was left for the states.” Pac. Gas, 461 U.S. at 207. In 1974, Congress abolished

the AEC and transferred its regulatory and licensing authority to the NRC. 42 U.S.C. § 5841(f)

(1982 ed.); English, 496 U.S. at 81.

5The court notes that Pacific Gas remains good law, which this court must faithfully follow. Pacific Gas
was decided after the NWPA became law in 1982. Therefore, the passage of NWPA does not effect the Supreme
Court’s holding that the AEA preempted the entire field of nuclear safety.

“This renders Defendants’ lawfulness argument irrelevant.
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The Supreme Court in Pacific Gas was faced with the question of whether a California
law that imposed “a moratorium on the certification of new nuclear power plants until the Energy
Commission finds that there has been developed and that the United States . . . has approved and
there exists a demonstrated technology or means for the disposal of a high-level nuclear waste.”
461 U.S. at 198. The Court examined the relevant statutory provisions and legislative history of
the AEA and concluded that “Congress . . . intended that the federal government regulate the ’
radiological safety aspects involved . . . in the construction and operation of a nuclear plant.” Id.
at 205. The Court concluded that “the fed;:ral government has occupied the entire field of
nuclear safety concens, except the limited powers expressly ceded to the States.” Id. at 212.
However, in Pacific Gas, the Court went on to evaluate the California statute at issue and found
that it did not fall within the pre-empted field, because Congress intended that “the Federal
Govemment should regulate the radiological safety aspects involved in the construction and
operation of a nuclear plant” and not the economic decision of whether to construct one. Id. at
205. The decision in Pacific Gas makes clear that while Congress has preempted the entire field
of nuclear safety, it has not preempted all areas which relate to nuclear power.

2. Utah Laws

The next question is whether the Utah laws fall within the scope of the preempted field of
nuclear safety regulation. The Utah Laws fall into three general categories: (1) Part 3, (2)
Additional Provisions and (3) Miscellaneous Provisions.” To determine whether these laws fall

within the pre-empted field, a court is guided, in part, by examining “the motivation behind the

"Plaintiffs challenge the Miscellaneous Provisions as violative of only the Commerce Clause and therefore,
these provisions will be analyzed in that section of this decision.
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law™® and in part “by the state law’s actual effect on nuclear safety.” English, 496 U.S. at 84.
However, “a finding of safety motivation [is not] necessary to place a state law within the
pre-empted field.” Id. Instead, “[f]or a state law to fall within the pre-empted zone, it must have
some direct and substantial effect on the decisions made by those who build or operate nuclear
facilities concerning radiological safety levels.” Id. at 85. “Regulation of matters directly

_ affecting the radiological safety of nuclear-plant construction and operation, ‘even if enacted out
of nonsafety concerns, would nevertheless [infringe upon] the NRC's exclusive authority.” Id. at
84 (quoting Pac. Gas, 461 U.S. at 212).

a. Part 3

Part 3 has two main components. First, Part 3 establishes a separate, state licensing
process for SNF storage. UTAH CODE ANN. §§ 19-3-301, et seq. Second, Part 3 revokes
statutory and common-law limited liability for any officer or director of the operator of a SNF
facility and any holder of an equity interest in the operator of the SNF facility. Jd. § 19-3-318.

i Separate State Licensing Process

Part 3 establishes a separate, state licensing process for SNF storage as illustrated by the
following provisions. The stated purpose of Part 3 is to “regulate transportation, transfer,
storage, decay in storage, treatment, and disposal of any high-level nuclear waste.” Id. § 19-3-
302. To implement that stated goal, Part 3 authorizes the issuance of regulations “necessary for
the protection of the public health,” including “rules for safe and proper construction, . . . use,
and operation of . . . storage facilities.” Jd. § 19-3-304(a). Part 3 also establishes numerous

regulations. Id. § 19-3-301(1) (subjecting the placement and transportation of SNF to the

81t is not clear to what extent improper motive matters. English, 496 U.S. at 84, 84 n. 7; Pacific Gas, 461
U.S. at 216.
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specific approval of the Governor and Legislature, final judicial approval, and the satisfaction of
additional criteria); id. § 19-3-304 (prohibiting the construction and operation of a SNF storage
facility w;thout a license from the State Departmen.t of Environmental Quality (“DEQ")). F‘or
example, under the state licensing scheme, an applicant must provide analyses of groundwater
conditions, id. § 19-3-305(1), § 19-3-307(2), a security plan, id. § 19-3-305(7), health risk
_ assessments, id. § 19-3-305(10), a quality assurance program, id. § 19-3-305(12), a radiation
safety program, id. § 19-3-305(12), and an emergency plan, id. § 19-3-305(13). An applicant
must also demonstrate that the facility “will not cause or contribute to an increase in mortality, an
increase in illness, or pose a present or potential hazard to human health or the environment.” Id.
§ 19-3-306(3). An applicant must enter into a benefits agreement with the DEQ to “offset
adverse environmental public health, social and economical impacts.” Id. § 19-3-310. Any
transportation of SNF must meet with the approval from the State Department of Transportation.
Id. § 19-3-315. To apply,-an applicant must pay an initial non-refundable application fee of five
million dollars, over and above the costs of reviewing the application. Id. § 19-3-308; 19-3-309
(establishing that fees collected under § 308 will be deposited into specific accounts to fund
Utah’s duties under Part 3). Moreover, a permitee (one who has received a license) must agree to
pay the State an amount equal to at least 75% of the “unfunded potential liability” of the project.
Id. § 19-3-319. A license is limited to a term of twenty years and may be extended only by
approval of the Governor, Legislature and DEQ. Id. § 19-3-311. Any person who violates or
facilitates violations of Part 3, except for Utah-based nonpr(;fit trade associations, can face civil
and criminal penalties. Jd. § 19-3-312.

Clearly, the above described provisions of Part 3 establish a state licensing scheme for
SNF storage and transportation. This state licensing scheme duplicates the NRC’s licensing
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proc;\eduréiig sgikant ways. Both licensing processes require an emergency plan, an
enviranmehtakepmt, a safety-analysis report, and financial disclosure. Compare Id. § 19-3-301,
et seqxint/MIDC IR Part 72. In sum, Part 3 attempts to regulate areas which are covered by the
AEA and; thénfos is preempted. See United States v. Commonwealth of Kentucky, 252 F.3d
816, 824’ (Gthfir)rert. denied, 122 S. Ct. 396 (2001) (“Because the challenged permit
conditions regilatrmaterials covered by the AEA, they are therefore preempted.”).
ii.-  Limited-Liability

Part3skg#cludes § 19-3-318 which revokes statutory and common-law limited liability
for any officerssidizctar of the operator of a SNF facility and any holder of an equity interest in
the operatar.Sf&eéSNF facility. PFS is a limited liability corporation with directors and officers.
With no limitoon thér potential liability, these individuals would face substantial risk if PFS
actually transpotedmnd stored SNF in Utah. Utah has estimated the “unfunded potential
liability” ofIEEStote between $14 and $313 billion dollars. (Hearings on S.B. 81 before the
Energy, NaturdlResources and Agriculture Standing Comm., Utah State Sen., Feb 15, 2001,
attached to Pls”Summary Judgment Mot., Att. 3 (Statement of Dianne Nielson, Executive
Director of ic UtihDepartment of Environmental Quality)). Such individual risk would more
likely than notfhavethe effect of preventing the construction and operation of a SNF storage
facility. At thelleast there would be an additional, substantial cost of insurance to officers,
directors, and PFS, and a corresponding effect on the safety measures employed by the facility.
Therefore, § 19-3-318 directly and substantially affects the decisions made by those who build or

operate nuclear facilities concerning radiological safety levels. Under English, such a law falls

within the preempted field. English, 496 U.S. at 85.
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jiii.  Economic and Environmental Concerns

Defendants argue that in passing Part 3, Utah intended to address Utah’s economic and
environmental concems resulting from the transportation and storage of radiological and non-
radiological waste. The legislative purpose statement does include the following language:
“thereby asserting and protecting the state’s interests in environmental and economic resources.”
~ UTaH CODE ANN. § 19-3-302. A state,asa regulator of electric power, may consider the
possibility of additional cos'ts to nuclear energy to the state and decide not to proceed with
nuclear power as an electricity option as long as those costs existed. Pac. Gas, 461 U.S. 213-16.
However, a state may not regulate matters directly affecting the radiological safety of -
nuclear-facility construction “even if [the legislation was] enacted out of nonsafety concems.”
English, 496 at 84 (internal quotation omitted). Because, as discussed above, Part 3 regulate;;
matters directly affecting radiological safety of nuclear-facility construction, Part 3 falls within
the preempted field, regardless of its claimed motivation.

In any event, the actual motivation behind Part 3 was radiological safety concerns.
Defendants argue that Utah’s refusal to store SNF is based upon its concern in maintaining
property values around the rail corridors and preventing costly environmental damage. These
concems result directly from a fear of the radiological hazards of SNF. Property values would be
affected because of the possibility of a radiological disaster. Costly environmental damage
resulting from the transport of SNF would result only from a radiological disaster. Such
expressions of state economic interest based on concerns of radiological safety fall within the
field preempted by the AEA. See Pac. Gas, 461 U.S. at 213 (“A state moratorium on nuclear
construction grounded in safety concems falls squarely within the prohibited field.”)

Similarly, Utah’s environmental concerns arise from radiological safety issues.
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Environmental concerns could stem from either radiological or non-radiological waste. “While
federal law does not preempt state regulation of solid waste, states may not regulate the
radioactive component of solid waste.” Commonwealth of Kentucky, 252 F.3d at 824. Utah’s
regulations do not discriminate between the radiological and non-radiological waste. Moreover,
there is no indication that the non-radiological waste is severable from the radiological waste.
_ Therefore, federal law preempts Utah laws that arise from both radiological and non-radiological
environmental concerns.” Jd.
b. Additional Provisions

The Additional Provisions fall into two sub-categories, Road Provisions and County
Planning Provisions. Sections 54-4-15(4), 72-3-301, 72-4-125(4), and 78-34-6(5) are referred to
as the Road Provisions, while §§ 17-27-102(2), 17-27-301(3), 17-27-303(4), (5)(b), and (7), 17-
27-308, 17-34-1(1) and (3), 17-34-6, 34-3833(2), are referred to as the County Planning
Provisions. (Dfts.” Response to Joint Mot. for Summary Judgment at 24). As discussed above,
the court must examine the motivation behind and effect of the Additional frovisions to
determine whether they fall within the field of radiological safety.

i. Road Provisions
Defendants argue that the Road Provisions are proper exercises of state authority because

“none of the statutes, on its face, is anything other than an obviously lawful exercise of Utah’s

power to legislate with respect to the roads in the State.” (Dfis.” Response to Joint Mot. for

%Part 3 contains a severability clause. UTAH CODE ANN. § 19-3-317. “A severability clause, . . ., creates a
presumption that the legislature would have been satisfied with the remaining portions of the enactment.” Chandler
v. City of Arvada, Colorado, 2002 WL 1277943, * 7 (10th Cir. 2002) (unpublished) (citing Essence, Inc. v. City of
Federal Heights, 285 F.3d 1272, 1291 (10th Cir. 2002)). The preemption discussion did not deal with UTAH CODE
ANN. §§ 19-3-302, 303, or 317. These provisions, however, are general provisions detailing the purpose of the
laws, definitions, and severability. Because these provisions cannot stand on their own, they are preempted as well.
On the other hand, the Miscellaneous Provisions address different topics and are clearly severable.
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Summary Judgment at 25). However, the relevant inquiry goes beyond the statute’s language.
See English, 496 U.S. at 84-85.

The Road Provisions give Governor Leavitt veto power over possible routes to the
proposed SNF facility. Section 54-4-15 gives the Governor and the State Legislature the
effective power to veto any decision of th.e Utah Department of Transportation that grants
_ permission to build a railroad across a public road or highway to be used to transport SNF.
Section 72-3-301 designates certain county gravel and dirt roads and trails near the Skull Valley
Reservation as statewide public safety highways. Section 72-4-125(4) removes control of Skull
Valley Road (the only road permitting access to the Skull Valley Reservation and PFS’ proposed
facility) from the county by designating it a state highway. Sectiox; 78-34-6(55 alters the
procedures for the exercise of eminent domain to obtain a right of way, so that if a right of way is
sought for transportation of SNF, the applicant must have the permission of the Governor and
concurrence of the Legislature. Each of these provisions condition the construction or operation
of a route to PFS’ proposed facility on the Governor’s c;)nsent. This veto right builds the
equivalent of a “moat” around the proposed site.

This metaphorical “moat” more likely than not would prevent the construction of PFS’
proposed SNF facility. PFS will not be able to transport SNF to the proposed site without the
approval of Govemor Leavitt. Yet, Governor Leavitt has made clear that he wjll not allow SNF

into Utah if possible.' Without a railroad spur or road to transport waste to the proposed facility,

G ovemnor Leavitt explained the purpose behind the Road Provisions: “Signing these bills [including S.B.
78 and 196) will add substantially to our ability as a state to protect the health and safety of our citizens against the
storage of high-level nuclear waste.” (New road sign to Skull Valley a show of force, Deseret News, Mar. 22, 1998,
attached to Pls.” Summary Judgment Mot. at Att. 28). Likewise, Senator Peter Knudson explained that “[sjome
have referred to this as the ‘moat” around Skull Valley and the purpose of this bill is to put under state control these
public safety interest highways to preclude rail spurs traversing across them.” (Floor Debate of S.B. 164, Utah State
Sen., Feb. 22, 1999, attached to Pls.’ Summary Judgment Mot. at Att. 31). Senator Peter Knudson also explained
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the proposed SNF storage facility is useless and would not be buiilt. By creating a de facto bar to
the construction of PFS’ proposed SNF facility, the Road Provisions directly and substantially
affect the decisions made by those who build or operate nuclear facilities concerning radiological
safety levels and fall within the pre-empted field.
ii. County Planning Provisions

The County Planning Provisions fall into two categories: county regulation and municipal
services. Section 17-27-102(2), 301(3), 303(4), 303(5)(b), and 303(7) give a county two options:
(1) it may choose to allow SNF in its borders, as long as it includes in its general plan specific
provisions that address the effects of a proposed SNF site upon the health and general welfare of
citizens of the State, provide information pursuant to the state licensing scheme, and hold public
hearings and comment before any proposal’s adoption; or (2) it may reject all SNF storage
facility proposals. UTAH CODE ANN. §17-27-301(3). These provisions require a county to
involve itself in the state licensing scheme by collecting information and by adopting “specific
measures to mitigate the effects of high-level nuclear waste and greater than class C radioactive
waste and guarantee the health and safety of the citizens of the state.” Jd. §17-27-301(3)(a)'(i-iii).
In other words, the county must adopt provisions that regulate or facilitate the regulation of a

SNF storage facility. Because a state or its political subdivisions may not regulate the licensing

that: “[t]his [S.B. 164] would prevent bringing those rods by railroad into Skull Valley as the state would have
jurisdiction over these highways.” (Floor Debate of S.B. 164 before the Utah State Senate, Feb. 19, 1999, attached
to Pls.” Summary Judgment Mot. at Att. 29). Or, as Deputy Director Clint Topham explained: “So in all reality, the
physical condition, the physical makeup of the way these roads are maintained and the way the counties would get
funding for these roads does not change under this bill. It only allows for us to control whether or not a railroad
would cross it and keeps the county from abandoning it.” (Hearings on S.B. 1 64 before the Senate Transportation
and Public Safety Standing Comm., Utah State Sen., Feb. 16, 1999, attached to Pls.” Summary Judgment Mot. at
Att. 30). Clearly, Governor Leavitt will follow through with his policy statement: “Qur policy is simple: we don’t

want it [SNF].” (Pls.’ Summary Judgment Mot. at Att. 12).
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of SNF, these statutes fall within the field preempted by the AEA.

Under the County Planning Provisions, a county may not “provide, contract to provide, or
agree in any manner to provide municipal-type services . . . to any area under consideration for a
storage facility or transfer fa(;ility for the placement of high-level nuclear waste, or greater than
class C radioactive waste.” UTAH CODE ANN. § 17-34-1(3). A refusal to provide municipal
services would drastically increase PFS’ cost of operation, because the SNF facility would have
to provide its own emergency services. Additionally, such a bar threatens PFS’ application
before the NRC. The NRC evaluates whether the proposed site would constitute an unreasonable
risk to public health and safety, and, as discussed earlier, Utah has argued that “[t]he enactment
of laws prohibiting a county from providing law enforcement services to a high level nuclear
waste storage facility means that PFS does not have the performance capability to provide high
assurance that its activity involving spent nuclear fuel does not constitut;;: an unreasonable risk to
public health and safety.” (State of Utah’s Request for Admission of Late-Filed Contention Utah
Security J, attached to Pls.” Response to Dfts.” Suggestion of Lack of Jurisdiction as Ex. A at 3-
7). This municipal service provision has a direct and substantial affect on the decisions made by
those who build or operate nuclear facilities concerning radiological safety levels and, thus, fall
within the pre-empted field."" English, 496 U.S. at 84.

c. Conclusion
Because the federal government has completely occupied the field of radiological safety,

the only question is whether ““the matter on which the state asserts the right to act is in any way

UThe state of Utah also agrees to indemnify a county for refusing to provide municipal services or refusing
to site a SNF storage facility. UTAH CODE ANN. §§ 17-27-308, 17-34-6. Because these statutes encourage the
" counties to act in accordance with the preempted County Planning Provisions, these provisions are also struck

down.
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regulated by the federal government.”” Pac. Gas, 461 U.S. at 212-13 (quoting Rice, 331 U.S. at
236). As Representative Stephen H. Urquhart explained for S.B. 81, but which holds true for
each provision of Part 3 and the Additional Provisions: “[t]he bill takes three actions- first, in
case there is any question, it clearly states that we do not want this material within the state and
we prohibit it. Second, . .. the bill challenges the authority of the [NRC] to license a private
_entity to move and store this waste within our state. Third, should we lose the licensing battle,
the bill creates a licensing process.” (Floor Debate of Second Substitute Senate Bill 81, the Utah
State House, Feb. 28, 2001, attached to Pls.” Summary Judgment Mot. at Att. 24). Clearly, Utah
may not prevent radiological waste from entering Utah because of safety concerns. Nor may
Utah create a separate, state licensing process for SNF. Therefore, Part 3 and the Additional
Provisions are preempted by the AEA."

C. COMMERCE CLAUSE

The Miscellaneous Provisions consist of §§ 34-38-3(2) and 73-4-1(2). Plaintiffs
challenge these remaining two provisions only under the Commerce Clause. (Pls.” Summary
Judgment Mot. at 15 n. 6). Section 34-38-3(2) provides for mandatory drug and alcohol testing
program for all employees of any entity engaged in the transportation or storage of SNF. Section
73-4-1(2) allows the initiation of litigation to determine any water rights for any area under
consideration for SNF facility.

The Commerce Clause not only grants Congress an express authority to override
restrictive and conflicting commercial regulations adopted by a state, it curtails state power

through negative implication. Camps Newfound/Owatonna, Inc. v. Town of Harrison, Me., 520

Y2Because Part 3 and the Additional Provisions violate the Supremacy Clause, the court need not address
their constitutionality under any other constitutional provision.
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U.S. 564, 571-72 (1997). When the Commerce Clause operates through negative implication, it
is generally referred to as the dormant Commerce Clause. The Tenth Circuit explained the law

of the dormant Commerce Clause in Dorrance v. McCarthy:

Where the statute regulates evenhandedly to effectuate a legitimate local public
interest, and its effects on interstate commerce are only incidental, it will be
upheld unless the burden imposed on such commerce is clearly excessive in
relation to the putative local benefits. If a legitimate local purpose is found, then
the question becomes one of degree. And the extent of the burden that will be
tolerated will of course depend on the nature of the local interest involved, and on
whether it could be promoted as well with a lesser impact on interstate activities.
The person challenging a statute that regulates evenhandedly bears the burden of
showing that the incidental burden on interstate commerce is excessive compared
to the local interest. By contrast, if a statute discriminates against interstate
commerce either on its face or in its practical effect, it is subject to the strictest
scrutiny, and the burden shifts to the governmental body to prove both the
legitimacy of the purported local interest and the lack of alternative means to
further the local interest with less impact on interstate commerce. Thus, where
simple economic protectionism is effected by state legislation, a virtually per se
rule of invalidity has been erected.

957 F.2d 761, 763 (10th Cir. 1992) (internal citations and quotation omitted). *“The crucial
inquiry, therefore, must be directed to determining whether [the challenged laws are] basically a
prc;tectionist measure, or whether it can fairly be viewed as a law directed to legitimate local
concems, with effects upon interstate commérce that are only incidental.” City of Philadelphia v.
New Jersey, 437 U.S. 617 624 (1978). The purpose of the law is not important “because the evil
of protectionism can reside in legislative means as well as legislative ends.” Jd. at 626. This is
to say that whatever the a legislature’s ultimate purpose, “it may not be accomplished by
discriminating against articles of commerce coming from outside the State unless there is some
reason, apart from their origin, to treat them differently.” Id. at 626-27.

Defendants argue that there cannot be discrimination against an out-of-state interest

unless (1) out-of-state interests are burdened and (2) local economic actors are favored. (Dfts.’
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Response to Joint Mot. for Summary Judgment at 18). However, the case law does not support
Defendants’ argument. In City of Philadelphia, the Court declared that “[w]hat is crucial is the
attempt by one State to isolate itself from a problem common to many by erecting a barrier
against the movement of interstate trade.” /d. at 628. Therefore, it did not matter whether “[n]o
New Jersey commercial interests st[ood] to gain advantage over competitors from outside the

_ state as a result of the ban on dumping out-of-state waste.” Id. at 626.

Based on these legal principles, the question is then whether the Utah laws are for
protectionist reasons or legitimate concerns with a secondary effect on commerce. Section 34-
38-3(2) provides for mandatory drug and alcohol testing. This provision does not bar SNF from
Utah. Rather, it has an indirect effect on operating costs of a SNF facility, because to comply
with the statute, PFS would have to implement a drug testing program. It may also indirectly
effect employee recruitment, because certain employees may refuse to subject themselves to such
testing. However, these effects are indirect and incidental and do not outweigh the important

local safety concerns. Therefore, the drug testing provision does not violate the Commerce

Clause.

Section 73-4-1(2) permits the executive director of the Department of Environmental
Quality, with the concurrence of the governor, to request that the state engineer file an action to
determine water rights in the area of a proposed SNF facility. Previously, local individuals had
to request the state engineer to file suit. The provision seeks to determine water rights
immediately, so that Utah and PFS know their respective rights to groundwater. Any effect on
interstate commerce is incidental and indirect. Further, the local benefit of definite rights to a

precious resource outweigh the slight effect on interstate commerce. Therefore, the groundwater
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provision does not violate the Commerce Clause.”

. MOTION TO DISMISS COUNTERCLAIMS

Plaintiffs also move to dismiss Defendants’ counterclaims.' Defendants argue only that
they raised these counterclaims to raise standing and ripeness issues. (Dfts.’ Response to Mot. to
Dismiss at 3). As discussed above, Plaintiffs have sténding and the issues are ripe for review.

_ To the extent that these counterclaims exist only to raise justiciability arguments, they are not
counterclaims in fact and are moot. To the extent that these counterclaims do raise actual claims,
they can be disposd of quickly.

Plaintiffs argue that Counterclaims 1 and 2 fail as a matter of law because the court lacks
jurisdiction to hear those claims. Counterclaim 1 alleges that the NRC has no authority to license
a private, for profit, off-site SNF storage facility. Counterclaim 2 alleges that an NRC license
will necessarily violate the NEPA and therefore be invalid. Pursuant to the Administrative
Orders Review Act (“Hobbs Act™), 28 U.S.C. §§ 2342-51, the proper forum for the review of
issues concerning the NRC’s authority to license the proposed PFS facility or the propriety of
such a license is the federal courts of appeals. 28 U.S.C. §2342; Environmental Defense Fund v.
U.S. Nuclear Regulatory Comm'n, 902 F.2d 785,786 (10th Cir. 1990) (“petitions to compel final

agency action which would only be reviewable in the United States Courts of Appeal are also

BRecause the court has decided the matter on Supremacy Clause and Commerce Clause grounds alone, the
court will not reach Plaintiffs’ other constitutional arguments, including the Skull Valley Band’s motion for

summary judgment.

¥Defendants argue that because Plaintiffs filed a response pleading to the Amended Counterclaims, the
court should deny the motion to dismiss. However, to the extent that the motion is incorrectly styled, the court
considers it as a motion for judgment on the pleadings under Rule 12(c). And, “[a} motion for judgment on the
pleadings under Rule 12(c) is treated as a motion to dismiss under Rule 12(b)(6).” Atlantic Richfield Co. v. Farm
Credit Bank of Wichita, 226 F.3d 1138, 1160 (10th Cir. 2000). Dismissal under either rule is appropriate “only
when it appears that the plaintiff can prove no set of facts in support of the claims that would entitle the plaintiff to

relief.” Id. (citations and quotations omitted).
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within the exclusive jurisdiction of a United States Court of Appeals”) (citations and quotations
omitted); New Jersey Dep 't of Envtl. Prot. and Energy v. Long Island Power Authority, 30 F.3d
403, 412-13 (3d Cir. 1994) (claim properly. dismissed from district court where NEPA challenge
concerning two agencies would effectively challenge NRC final order); City of West Chicago v.
United States Nuclear Regulatory Comm'n, 542 F. Supp. 13, 15 (N.D. Ill. 1982) (plaintiffs’

_ claims concerning issuance of an environmental impact statement dismissed because license
amendment had not yet been issued and once issued “review is proper before the court of
appeals”). Defendants may and have challenged the lawfulness of the proposed facility in the
NRC licensing process, and all partes have the right to appeal the NRC's decision to the
appropriate court of appeals. Because the court does not have jurisdiction to decide the
lawfulness issue, Counterclaims 1 and 2 fail as a matter of law.

Counterclaim 3 claims that Skull Valley Band has not lawfully approved the lease.
Plaintiffs argue that Counterclaim 3 fails as a matter of law because Defendants lack standing to
bring the claim. A plaintiff must suffer an “injury in fact” to have standing. Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560 (1992). Here, Plaintiffs allege no personal injury. Any potential
injury from an invalid lease would be suffered by the Skull Valley Band members or PFS, the
parties to the lease. Utah has no role in protecting the Skull Valley Band or PFS. Therefore,
counterclaim 3 fails as a matter of law.

Counterclaim 4 alleges that the conditional approval of the lease by the BIA occurred in
violation of governing laws and rules, and counterclaim 5 alleges that any BIA approval of the
lease will be invalid as a breach of the Government’s trust obligation. Plaintiffs argue that
Counterclaims 4 and 5 are barred by the doctrines of res judicata and collateral estoppel. The
Court of Appeals for the Tenth Circuit held that the State’s action challenging the BIA approval
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process was not ripe for adjudication, because “[w]e cannot be certain whether the
[environmental impact statement] will show that the project presents unacceptable risks, whether
the NRC will issue a license to PFS, or . . . the precise activities which may be permitted on the
leased lands.” Utah v. United States Dep 't of the Interior (“Utah II”), 210 F.3d 1193, 1197 (10th
Cir. 2000). Collateral Estoppel typically requires: (1) a valid final judgment on the issue; (2)
_ identity of the party against whom the earlier decision is asserted and (3) and identity of issues
raised in the successive proceedings. SIL-FLO, Inc. v. SFHC, 917 F.2d 1507, 1520 (10th Cir.
1990). Those elements are met here.

The Tenth Circuit’s decision is a final judgment on ripeness for the purposes of collateral
estoppel. Dismissals for want of justiciability preclude relitigation of the very issue of
‘ justiciability actually determined. CHARLES A. WRIGHT, ARTHUR R. MILLER & EDWARD H.
COOPER, FEDERAL PRACTICE AND PROCEDURE, § 4436 (1981). Therefore, the Tenth Circuit’s
ripeness decision is final, absent a change in factual circumstances relating to the ripeness issue.
Solar v. Merit Sys. Protection Bd., 600 F. Supp. 535, 536 (S.D. Fla. 1984). Defendants have

_ pointed to no change of circumstance, nor can they, because the NRC still has not completed its

review of the NRC application.

The identity of the party against whom the earlier decision is asserted is the same. In
Utah 11, the plaintiff was the State of Utah. Here, the Defendants are the Governor and Attomey
General of Utah, who sue in their official capacities. “Litigation involving the govemnment is
generally binding with respect to governmental officials who are sued in their official capacities
in later actions.” Headly v. Bacon, 828 F.2d 1272, 1279 (8th Cir. 1987) (citation omitted).

This case involves identical issues to Utah Il. The identity of issues is established by

reviewing the record to determine if the same issues were raised in the prior proceedings.
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Montana v. United States, 404 U.S. 147, 156 (1979). In Utah II, the State sought to intervene to
contest what the State asserted to be the BIA’s failure to consider certain environmental and
safety factors in the ongoing lease approval process. 210 F.3d at 1196. In the this suit,
Defendants want the court to reach the issue of whether the BIA conditional approval of the lease
occurred in violation of governing laws and rules and whether any BIA approval of the lease will
_beinvalidasa breach of the Government’s trust obligation. Both cases involve the BIA approval
process. And, as before, the court “cannot be certain whether the [environmental impact
statement] will show that the project presents unacceptable risks, whether the NRC will issue a
license to PFS, or . ... the precise activities which may be permitted on the leased lands.” Id. at
1197. Therefore, counterclaims 4 and 5 are precluded under collateral estoppel.
ORDER
For the above stated reasons, Defendants’ motion for judgment on the pleadings and
suggestion of lack of jurisdiction are DENIED, and Plaintiffs’ joint motion for summary
judgment and motion to dismiss counterclaims are GRANTED.

DATED this ~ X day of July, 2002.

BY THE COURT:

o Cocprises

TENA CAMPBELL
United States District Judge
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Chapter 4

History of Waste Management:

Setting the Stage

When the 97th Congress convened in 1981,
almost four decades into the nuclear era, about 160
U.S. commercial nuclear plants had been built or
approved for construction, and approximately
6.700 metric tons (tonnes) of commercial spent nu-
clear fuel containing radioactive waste had already
been generated. Yet the United States still had not
decided how radioactive waste should be dealt with
from point of generation to point of final isolation.
As a result, a host of problems had arisen that both
complicated the task of developing a credible and
comprehensive waste management program and
cast a cloud of uncertainty aver the future of nu-
clear power in the United States.

The passage of the Nuclear Waste Policy Act of
1982 (NWPA) in the final hours of the 97th Con-
gress represented a major watershed in the evolu-
tion of radioactive waste management policy in the
United States. The decisions made in NWPA about

how radioactive waste should be managed were
influenced not only by technical and institutional
capabilities but also by perceptions of those capa-
bilities—perceptions formed by the historical ex-
perience of waste management. To understand how
these perceptions affected the development of waste
management policy and to avoid the pitfalls of the
past in implementing that policy, it is necessary to
examine the history and effects of past radioactive
waste management policies and practices. *This
chapter will provide that background. The provi-
sions of NWPA will be described and analyzed in
chapter 5.

1This chapter draws on Radicactive Waste Management Folicy
Making. amore detalled analysis of the history of the US. waste man-
agement program by Daniel Metlay, included as app A of this re-
port. For brevity, references to that appendix are omitted (except for
direct quotations), and only references to other sources are cited in
this chapter.

DEVELOPMENT OF FEDERAL WASTE MANAGEMENT
POLICY AND PROGRAMS

Early History (1945-75)

Sources of Radioactive Waste

High-level radioactive waste was first produced
on a large scale in the wartime effort of the early
1940's to produce plutonium for atomic weapons.
Spent fuel from defense reactors was routinely re-
processed to recover uranium and plutonium, and
liquid high-level waste from reprocessing was stored
in storage tanks at Federal facilities-first at Han-
ford, Wash., and later at Savannah River, S. C.
and Idaho Falls, Idaho. It was assumed that dis-
posal could take place later, possibly at these same
sites

In 1954 the Atomic Energy Act opened the nu-
clear power industry to private enterprise, and the

first contract for a commercial reactor was issued
2 years later. Unlike defense reactors, commercial
reactors were designed primarily to produce elec-
tricity. Spent fuel discharged from commercial re-
actors was stored in water-filled basins at reactor
sites, pending development of a commercial reproc-
essing facility.

Climate of Policymaking

Overseeing the burgeoning commercial nuclear
industry was the Atomic Energy Commission
(AEC), established by the Atomic Energy Act of
1946 to promote as well as regulate the nuclear
industry’s defense and commercial functions.
AEC's five members were appointed by the Presi-
dent for 5-year terms. They in turn were overseen
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by the congressional Joint Committee on Atomic
Energy (JCAE).

During the 1950's and 1960's, waste manage-
ment received relatively little attention from poli-
cymakers. Issues of waste management paled beside
the exciting, pressing challenges of reactor devel-
opment and research. In addition, the early regu-
lators and developers of nuclear power viewed waste
disposal primarily as a technical problem that could
be solved when necessary by application of existing
technology. This belief was buttressed by the 1957
report of the National Academy of Sciences {NAS),
which concluded that high-level radioactive waste
could be disposed of in a variety of ways and sites
in the United States. * Testimony of Federal and
civilian experts in the 1959 oversight hearings by
JCAE further endorsed this view. Daniel Metlay
describes the effect of such technical optimism:

An illusion of certainty was created where, in
reality, none existed. Over the years, the sense of
technological optimism embedded itself in the atti-
tudes and thoughts of important agency policymak-
ers. It became, in a sense, an official doctrine at
AEC. There is no evidence that its validity was ever
seriously questioned until the mid-1970's, This op-
timism facilitated fragmentation by lulling policy-
makers; agency personnel never fully recognized
that they might create in a sequential, incremental
fashion an elaborate technological structure (civil-
jan nuclear power), enly to find that the last pleces
could not be made to fit. The difficulties of inte-
grating the whole were systematically underes-
timated.’

As a result of these beliefs and attitudes, commit-
ments of budget and personnel to the management
of radioactive wastes were woefully inadequate,
forcing key personnel to make stopgap decisions.
Moreover, key officials tended to ignore signs that
a technical approach was not working and to dis-
count the nontechnical factors that impeded pro-
gress. Later, when it became apparent that more
comprehensive action was needed to isolate waste,
the organizational and technical structures were not
prepared to respond rapidly enough. Although
some decisions made during this time later proved
to be unfortunate, at the time they were made,

“National Academy of Science/National Research Council, The Dis-
posal of Radioactive Waste on Land, 1957.
JApp A, Q 203

many appeared at least reasonable and, given the
constraints at work, the most appropriate possible.

Reprocessing and Storage

The country’s first large-scale efforts in waste
management were defense-related and involved the
reprocessing of spent fuel and the storage of liquid
wastes from that reprocessing in carbon steel tanks
designed to last 50 to 100 years. From 1857 to 1873,
however, premature corrosion of the tanks resulted
in a series of well-publicized leaks at Hanford and
Savannah River. An attempt at Hanford to prevent
further leaks by solidifyng the wastes created a solid
that remains in the tanks today and may be very
difficult, if not impossible, to remove for ultimate
disposal.

In 1963, AEC authorized the construction of the
first commercial reprocessing plant, the Nuclear
Fuel Services (NFS) facility at West Valley, N.Y.
During its 6 years of operation (1966-72), the NFS
plant experienced several problems. For one, the
lack of enough commercial spent fuel forced the fa-
cility to reprocess well below capacity, and to re-
process defense fuel that it was not designed to han-
dle, causing damage to equipment and other tech-
nical problems. In addition, the plant received ad-
verse publicity about its offsite leaks of radioactive
waste and about radiation exposure to some of its
workers

In 1970, AEC proposed new regulations that
committed the Government to develop repositories
on Federal land and required that, for safety, liquid
high-level waste be solidified within 5 years of its
generation and transported to the repository within
§ years after solidification. Partly to meet these new
regulations, the NFS plant was closed in 1971 for
modifications. For financial reasons the plant never
reopened, and the 612,000 gallons of liquid wastes
from its reprocessing operations remain in storage
tanks at the site.

A second commercial reprocessing plant, built
by General Electric at Morris, Ill., never operated
because of technical and design problems. A third
plant, the Allied General nuclear Services (AGNS)
facility in Barnwell, S. C., was still under construc-
tion in April 1977, when commercial reprocessing
was suspended indefinitely by the Carter admini-
stration Since the operations ceased at West Val-
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ley, no reprocessing of commercial spent fuel has
occurred in the United States.

Disposal

AEC first addressed the problem of waste dis-
posal in 1955 when it asked NAS how to structure
research to establish a scientific base for the waste
management program. Under the assumption that
the waste to be disposed of would be dissolved at
relatively low concentrations in liquid, NAS stated
in its 1957 report that disposal was technologically
feasible and that stable salt formations appeared to
be the most promising repository medium. Such
formations would theoretically prevent transport of
liquid and would become self-sealing in the event
of a fracture. The commitment to salt became a
cornerstone of waste disposal policy for the next 20
years.

In the 1960's, improved reprocessing techniques
reduced the volume and increased the thermal and
radiation content of reprocessed wastes. To test the
effect of these new characteristics on salt, 14 spent
fuel assemblies and several heaters to raise the tem-
perature of the salt were emplaced from 1965 to
1967 in the abandoned Carey Salt Mine at Lyons,
Kans. The experiment, called Project Salt Vault,
was conducted in an atmosphere of goodwill among
Federal, State, and local officials: State and local
officials were consulted about various aspects of the
experiment, public tours of the mine were given
during the experiment, and the wastes were re-
moved at the end of the experiment, as promised.
The results of this experiment showed no measur-
able evidence of excessive chemical or structural
effects on the salt, a fact which became important
2 years later when the need suddenly arose to find
a disposal site quickly.

In 1969, a fire at the Federal weapons compo-
nents facility in Rocky Flats, Colo., left a large vol-
ume of low-level, plutonium-contaminated trans-
uranic waste. Following standard procedures,
officials sent the wastes to the National Reactor Test
Station in Idaho for storage. Concerned that their
State had become a dumping ground for waste from
Colorado, Idaho’s political leaders appealed to AEC
Chairman Glenn Seaborg, who pledged to remove
the waste by 1980. That promise, as well as the
commitment to disposal expressed in the AEC reg-

ulations mentioned above, spurred AEC to search
for a geologic repository site. The Lyons site was
selected because:

® some, albeit very little, information had been
gathered about the site during Project Salt
Vault;

® a favorable reception by the local citizenry
seemed likely; and

¢ investigations needed to prove the acceptabil-
ity of the other sites would have delayed re-
pository development by 2 years.

AEC announced in 1970 that, pending confirma-
tory tests, the Lyons site had been selected for the
first full-scale repository. Although the degree to
which AEC had consulted with State and local offi-
cials before this announcement is in dispute, AEC'S
decision did not have full endorsement frem these
officials. Moreover, State and local political opposi-
tion to the Lyons site was intense, particularly when
technical problems with the site became apparent.
The Government abandoned plans for Lyons 2
years later because AEC was unable to convince
critics that the many mining boreholes throughout
the site could be plugged reliably and because no
one could account for the disappearance of a large
volume of water flushed into a nearby mine.

Left without a repository, AEC requested the
U.S. Geological Survey (USGS) to search for addi-
tional repository sites for defense wastes. It also
proposed building a series of aboveground struc-
tures, called retrievable surface storage facilities
(RSSFs), to store commercial high-level wastes for
a period of decades while geologic repositories were
developed. The environmental impact statement
issued by AEC in support of the RSSF concept
drew intense criticism by the public and by the
Environmental Protection Agency (EPA) because
of concerns that the RSSFs would become low-
budget permanent repository sites, As a result,
AEC abandoned the RSSF concept in 1975,

Recent History

Climate of Policymaking

After the mid-1970’s, significant changes oc-
curred in waste management. EPA issued its first
standards-those for the preparation of reactor fuel,
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for reactor operations, and for reprocessing of spent
fuel—and announced its intention to develop stand-
ards for the disposal of nuclear waste. The Energy
Reorganization Act of 1974 abolished AEC and dis-
tributed its developmental functions to the new En-
ergy Research and Development Agency (ERDA),
later changed to the Department of Energy (DOE),
and its regulatory functions to the new Nuclear
Regulatory Commission (NRC). JCAE was dis-
banded and its role assumed by a variety of con-
gressional committees. These events marked the
change to a formal process of regulating the stor-
age and disposal of high-level wastes. Thus, ERDA
(later, DOE) would select a disposal site and de-
sign a facility to meet regulations promulgated by
NRC in accordance with EPA standards.

By the late 1970's, the problem of waste isolation
had captured the focus of the Federal Government,
which began to allocate substantial personnel and
funds to its solution. Although many decisionmak-
ers still contended that managing high-level radioac-
tive wastes was not technically difficult, they in-
creasingly recognized the nontechnical aspects of
the problem and worked to develop a firmer tech-
nical base from which to make decisions.

Disposga]
DEFENSE WASTE

The abandonment of the Lyons site left the Gov-
ernment without a repository for the nuclear wastes
from Rocky Flats. To fill that need, ERDA offi-
cials in 1974 selected a site near Carlsbad, N. Mex.,
for construction of the Waste Isolation Pilot Plant
(WIPP). a pilot repository for defense transuranic
waste. Initially, State and local officials supported
WIPP because of its potential for boosting the econ-
omy of an area hard hit by the decline in the pot-

ash industry.

Then in 1977, the Government made the first
of several dramatic changes in the scope and mis-
sion of WIPP: it considered the emplacement of
defense high-level waste at the facility.To ensure
repository safety, ERDA also promised the licens-
ing of the repository by NRC. Angered by the

“This discussion of the history of WIPP is drawn from Jackie L

Braitman, Nuclcar Waste Disposal Can Government Cope? (Santa
Monica Cahf: The Rand Corp. December 1983), pp 116-121

changes in scope, the New Mexico House of Rep-
resentatives came with in three votes of passing a
constitutional amendment banning disposal of out-
of-State nuclear waste. ‘Under fire, DOE promised
New Mexico officials veto rights over WIPP.

Relations were further strained in February 1978
when DOE recommenced the emplacement of up
to 1,000 commercial spent fuel assemblies at WIPP.
Local opposition arose over the increased hazards
promised by the inclusion of spent fuel; over the
change in nature of the repository from pilot to per-
manent; and over the perception that New Mexico,
which had no commercial reactors, would assume a
disproportionate responsibility for the Nation's
commercial nuclear waste. Moreover, critics ac-
cused DOE of putting aside technical considera-
tions to use WIPP to satisfy laws, passed by Califor-
nia and under consideration in other States,
requiring that a demonstrated high-level waste dis-
posal technology approved by the Federal Govern-
ment must exist before additional reactors could
be constructed.

During 1978 and 1979, Congress rejected the
proposals for NRC licensing and State veto powers
for WIPP. These actions weakened the credibility
of DOE, which had promised those provisions to
New Mexico. In 1980 President Carter proposed
that WIPP be terminated but that the site (now
called the Los Medanos site) be retained as a candi-
date for a future repository. Congress refused to
terminate WIPP, reactivating it as an unlicensed
defense facility primarily for disposal of transuranic
waste from Rocky Flats and for defense high-level
waste research. Site characterization activities at
WIPP, including the construction of a large shaft
and exploratory tunnels, are now underway.

COMMERCIAL WASTE

For disposal of commercial high-level waste,
ERDA developed the National Waste Terminal
Storage (NWTS) program in 1975. The program
involved a multiple-site survey of underground
geologic formations in 36 States and was designed
to lead to the development of six pilot-scale reposi-
tories by the year 2000--the first in salt, the rest
in other geologic media. This change from preoc-
cupation with salt reflected new views about what
constituted an effective repository. As formally



Ch 4—History of Waste Management Setting the Stage «87

expressed in 1978 in “Circular 7797°by several
USGS scientists and also in a study by the Ameri-
can Physical Society,’the effectiveness, or integrity,
of a repository could be considered dependent on
the combination of the emplacement medium and
its environment, rather than on the emplacement
medium alone. With that view, salt, although still
a strong contender, might not be the only choice
for a geologic repository. Moreover, the staff of
NRC contended that “it would be highly desirable
to place major, if not primary, importance on the
waste form itself, its packaging, and the local waste-
rock interface. ’

The responses of State officials to DOE's plans
for the NWTS program varied. Some States ex-
cluded ERDA from even exploring potential repos-
itory locations. Others were reluctant to welcome
ERDA until further studies were completed. Thus,
what began as a fresh start in the area of waste man-
agement soon got mired down in the reluctance of
State officials even to contemplate a facility on their
soil.

Because of lower-than-requested funding and
political opposition :from the States, schedules
slipped repeatedly as the Government was forced
to cut the program drastically. By 1980, active site
evaluation research was being undertaken only in
Louisiana, Mississippi, Nevada, Texas, Utah, and
Washington.

Recent Waste Management Policy
THE CARTER ADMINISTRATION

Partly to ease the utilities’ growing burden of
spent fuel storage, President Carter announced in
his spent fuel policy in 1977 that title to spent fuel
would be transferred to the Government and that
the spent fuel would be transported at utility
expense to a Government-approved away-from-
reactor facility for storage until a repository became
available. A one-time fee for Government storage
and disposal would be charged to the utility. To

3J.D Bredehoefi, A W. England, D B Stewart, N. J. Trask,
and 1. J Winograd, * ‘Geologic Disposal of High-Level Radioactive
Wastes—Earth Sciences Perspectives, Geological Survey Clrcular
#779, US Geological Survey, 1978

$“Report to the American Physlical Soclety by the Study Group
on Nuclear Fuel Cycles and Waste Management,™ Reviews of Mod -
ern Physics, vol 50, No L pt 11, January 1978

TApp A.p 219

limit the availability of weapons-grade material,
President Carter extended the moratorium on re-
processing, set in the Ford administration in 1976,
by suspending indefinitely the reprocessing of com-
mercial spent fuel in the United States. The policy
also offered to provide limited storage and disposal
of foreign spent fuel, if necessary to meet nonpro-
liferation objectives, and committed substantial re-
sources to development of mined geologic reposi-
tories. '

To help develop his administration’s policy on
long-term nuclear waste management, President
Carter established in 1977 the Interagency Review
Group (IRG). composed of representatives from
14 Government agencies. IRG submitted its report
in 1979, and in 1980 President Carter ratified the
unanimous conclusions of IRG, recommending:

1. proceeding with the geologic disposal pro-
gram;

2. increasing State and Indian tribe involvement
in repository siting;

3. preparing a detailed National Plan for Nucle-
ar Waste Management; and

4. developing better participation programs for
the general public and the technical com-
munity.

In addition, he required characterization of more
sites in a variety of media prior to submission of
a license request to NRC, an issue on which IRG
had been unable to reach a consensus.

To formalize the relationship between DOE and
the States, IRG formulated the concept of ‘consul-
tation and concurrence, first proposed by the Na-
tional Governors® Association. Under this concept,
a State would be consulted by the Government and
given the opportunity to concur with each step in
developing a repository. By not concurring, a State
could effectively exercise a veto. To advise the Fed-
eral Government on key radioactive waste man-
agement issues, President Carter created the State
Planning Council (SPC), a 14-member council of
Governors, State legislators, an Indian tribal gov-
ernment representative, an observer from NRC,
and representatives from DOE, the Department of
Transportation, and EPA. SPC recommended that
a State’s nonconcurrence be overridden, or pre-
empted, by the Federal Government only through
a Presidential determination backed by both Houses
of Congress.
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96TH CONGRESS

Nearly 50 bills concerning waste management
were introduced in the 96th Congress. The Sen-
ate passed a bill which emphasized development
of long-term, monitored storage facilities that per-
mitted the retrieval of the emplaced waste. The
House passed a bill that focused on a timetable for
development of mined repositories. However, no
acceptable compromise could be reached between
the two bills, largely because of disagreements about
the power States should be given with respect to
siting of defense waste repositories. *As a result,
the effort to pass comprehensive high-level radioac-
tive waste management legislation during the 96th
Congress [failed.

THE REAGAN ADMINISTRATION

In 1981 the Reagan administration declared its
support for nuclear power and declared an * ‘intent
to demonstrate the permanent storage of high-level
radioactive waste as soon as possible. The admin-
istration lifted the ban on commercial reprocess-
ing, and DOE adopted the assumption that the ref-
erence waste form for disposal would be solidified
high-level waste rather than spent fuel. However,
DOE efforts to encourage private investment in re-

$Both Houses agreed that the host State’s objection would be sus-
tained with regard to a repository for commercial high-level waste if
either the House of Representatives or the Senate affirmatively con-
curred, but they were unable to agree to a procedure for dealing with
a State's objection to a repository for defense high-level waste.

*This description of the waste management policy of the Reagan
administration is drawn from the statement of Kenneth Davis, Dep-
uty Secretary of Energy. before the Subcommittee on Energy and the
Environment, Committee on Interior and Insular Affairs, U S. House

of Representatives, July 9. 1981.

processing have been unsuccessful. The Reagan ad-
ministration also withdrew the Carter administra-
tion’s offer to provide Federal storage facilities for
spent fuel and left utilities with the primary respon-
sibility for storing spent fuel until reprocessing or
disposal facilities are developed.

With regard to repository siting, the Reagan
administration reduced to three the number of sites
that were to be examined prior to selecting a first
site for licensing; the Carter administration had
planned to evaluate four to five sites before making
the selection. The three sites were expected to be
in basalt formations at Hanford, in volcanic tuff
at the Nevada Test Site,and in a salt formation
at a site to be determined in 1983. Construction
of exploratory shafts for in situ testing was planned
to begin in 1983. After completion of the shafts in
1985, one of the three sites was to be selected for
the development of an unlicensed test and evalua-
tion facility for development of waste emplacement
technology. This facility was planned to be ready
to accommodate up to 200 to 300 packages of solid-
ified high-level waste by 1989.

The first license application for a full-scale facil-
ity was expected to be submitted to NRC by 1987
or 1988. Review of the license application would
be conducted by NRC in parallel with further de-
velopment of the unlicensed test and evaluation fa-
cility. The first repository was expected to be con-
structed and licensed for operation between 1998
and 2001. "

10 similar schedule was ultimately incorporated in NWPA and is
discussed at greater length in chs. 5 and 6

PROBLEMS FOR WASTE MANAGEMENT POLICY

Key Policy Issues

Two major related waste management issues
faced the 97th Congress when it began to consider
radioactive waste legislation in 1981:

1. What to do about final isolation of the highly
radioactive waste produced by nuclear re-

actors, which is contained for the present in
the spent fuel discharged by those reactors.

2. What to do with the growing inventories of
that spent fuel now stored at the reactors,
given the uncertainties about when (or even
whether) it would prove worthwhile to reproc-
ess them, and when final isolation facilities
would be available.
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Final Isolation

The central issue that was to be resolved concern-
ing final isolation was how strong a commitment
to make to the development of a waste disposal tech-
nology that, unlike storage, would not require con-
tinued human control and maintenance to assure
safe isolation. " Some argued that a disposal sys
tem should be developed with all deliberate speed.
Others argued that a long period of interim stor-
age (many decades) should be planned before de-
veloping a disposal system so that more options
could be made available and uncertainties about
the economic value of spent fuel could be resolved
before selecting a disposal techology for develop-
ment. Still others argued that storage itself is a
satisfactory approach to final isolation, so no dis-
posal system is needed. Although DOE made a for-
mal decision to proceed with the development of
mined geologic repositories, this decision had not
yet been endorsed by Congress, and a bill passed
by the Senate in the 96th Congress conternplated
extended storage in monitored retrievable storage
facilities as an alternative to rapid development of
a disposal system. OTA's analysis indicated that
until there was a clear resolution of this issue in
law, continued instability in the direction of the
waste management program was possible. **

There was considerable disagreement over the
degree to which the future use of nuclear power
should depend on the development of an accept-
able program for final waste isolation. Some argued
that the United States should make no significant
new commitments to nuclear power—and hence to
the generation of more waste—until the safe and
final isolation of nuclear waste could be demon-
strated. Others argued that the technology for safe,
final isolation was available and that there was no
technical justification for restricting waste genera-
tion. Nonetheless, they argued that a demonstration
of final isolation was needed to allay public concerns
that threatened the continued growth of nuclear
power. From either point of view, it was seen as
important to resolve the existing uncertainties about
final isolation of radioactive waste.

' Anextenstve discussion of this subject Is found in issuclof app B

HOTA testimony before the House Committee on Sclence and Tech-
nology. Subcommittee on Energy Research and Production, Oct. 5,
1981

Even among those who agreed that developing
the capability to dispose of—rather than store—ra-
dioactive waste was necessary to stop the issue from
becoming an encumbrance on the use of nuclear
power, there was substantial disagreement about
how to demonstrate this capability and about the
urgency of doing so. Some believed that the current
basis of knowledge about mined geologic reposi-
tories was adequate to permit an acceptably safe
repository to be sited and constructed quickly. They
argued for rapid development of a repository (and
perhaps an earlier unlicensed demonstration facil-
ity into which a small amount of waste would be
emplaced) to allay what they perceived to be
unfounded public concerns about waste disposal.
Others believed that more time would be needed
to develop sufficlent confidence in a repository de-
sign and site. They contended that emplacement
of waste in a demonstration facility would not by
itself allay public concerns and feared that pressures
for rapid action could lead to a premature commit-
ment to an inadequate repository site or design or,
at the very least, would lead to actions that would
jeopardize the credibility of the Federal waste dis-
posal program.

Some argued that resolving disagreements about
the technical feasibility of waste disposal would not,
in itself, be enough to remove disposal as an issue
affecting the use of nuclear power, Demonstrating
the Federal Government's institutional capacity to
carry out the difficult effort required to build and
operate a safe and reliable waste isolation system
may be as important as demonstrating the techni-
cal capacity to dispose of waste.

Interim Spent Fuel Storage

The fact that neither reprocessing nor a Federal
waste repository was likely to be available for a dec-
ade or longer meant that it would be necessary to
provide interim storage for large quantities of spent
fuel for at least the rest of the century. This posed
two key problems for utilities, which led some to
seek Federal assistance in providing that storage.
First, reactors were running out of storage space,
and it was clear that some might have to shut down
by the mid-1990s unless more storage space were
made available—even if existing basins were ex-
panded as much as possible and if utilities were
allowed to ship spent fuel to unfilled basins at other
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reactors. " Some utilities would face serious prob-

lems by the late 1980's if such shipment were not
allowed. Because of the relatively long leadtimes
needed for the construction and licensing of new
storage facilities, these utilities needed to know
within a few years whether they would have to pro-
vide such facilities themselves.

Second, the fact that there was no firm schedule
for either reprocessing or turning spent fuel over
to the Federal Government left the utilities com-
pletely in the dark about how much additional stor-
age capacity they would have to provide, when they
would be able to end their liability for the growing
inventories of spent fuel, and how much the total
cost would be for storing and disposing of that fuel.
There was increasing opposition to efforts to pro-
vide additional storage capacity because of fear that
easy availability of interim storage would reduce
the pressures for developing a Federal disposal sys-
tem, thus turning interim storage facilities into per-
manent waste repositories. This opposition, in turn,
had increased utilities’ fears that they might not be
able to gain approval for additional storage facili-
ties quickly enough to prevent reactor shutdowns.

Concern about the utilities’ capacity to provide
additional interim storage quickly enough to pre-
vent reactor shutdowns, especially in the face of the
Government’s failure to develop disposal facilities,
led some to argue that the Federal Government
should provide away-from-reactor storage facilities
to give utilities one sure way to get rid of spent fuel
once their existing basins were full. “Others argued
that the utilities should be responsible for interim
storage, while the Federal Government concen-
trated on the disposal program. While the Carter
administration proposed that the Federal Govern-
ment acquire an away-from-reactor facility, the
96th Congress did not authorize it, and the Reagan
administration focused, instead, on helping the util-
ities provide their own additional storage.

©3Such shipment between reactor pools is referred to as “transship-

ment.

1An extensive discussion of this issue is found in issue 4, app. B.

Complicating Factors

Linkage to Broader Issues

Resolution of disagreements about commercial
waste management policy has been complicated by
linkages to broader issues: the use of nuclear power,
the future of reprocessing, and the disposition of
high-level waste from defense activities. OTA's re-
view of the history of waste management showed
that disagreement over these broader issues was a
major reason for the past inability of the Federal
Government to devise a stable policy for dealing
with commercial wastes, and suggested that suc-
cessful adoption and implementation of such a pol-
icy would be easier if the policy were neutral re-
garding the resolution of these broader issues.

THE USE OF NUCLEAR POWER

In the mid-1970's, the public began to challenge
the wisdom of developing a nuclear power indus-
try unconstrained by the status of waste manage-
ment. As noted in a memorandum for a JCAE pol-
icy session:

.. . the uncertainties concerning the location of the
repository are already adversely affecting public ac-
ceptance of nuclear power, and it is possible that
this aspect of the overall nuclear program could
become an unnecessarily important negative factor
in the Nation's ability to consider its nuclear option
to power generation. "

While there is strong disagreement about wheth-
er there should be any formal linkage in Federal
law between progress in developing a final isola-
tion program and the operation of nuclear reactors,
there already is such a linkage in some State laws
and in NRC policy. In 1976 California passed a
law, upheld by the Supreme Court in 1983,"that
made the siting of reactors in that State contingent
upon Federal Government assurance that the dem-
onstrated technology or means for disposal of high-
level waste existed. In addition, the Natural Re-

e A, p. 225
18Pacific Gas & Electric CO v Stete Encrgy Resources Conscrva-

tion and Development Commission 1U S L w. 4449 (Apr 20, 1983).
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sources Defense Council petitioned NRC to con-
duct a rulemaking proceeding to determine if high-
Tevel waste could be disposed of without undue risk
to the public health and safety and to refrain from
licensing reactors until such a determination was
made. In denying the petition, a position upheld
in court, NRC stated that it ‘ ‘would not continue
to license reactors if it did not have reasonable con-
fidence that the wastes can and will in due course
be disposed of safely. “1"In 1981 NRC announced
its intention to conduct a generic proceeding ° ‘to
reassess its degree of confidence that radioactive
waste produced by nuclear facilities will be safely
disposed of, determine when any such disposal will
be available, and whether such wastes can be safely
stored until they are safely disposed of. As a re-
sult of this “Waste Confidence’ proceeding, NRC
concluded in 1984 that there is reasonable assur-
ance: 1) that safe disposal of high-level waste and
spent fuel in a geologic repository is technically fea-
sible, and 2) that one or more mined geologic re-
positories would be available in the 2007-2009 time
frame. "

An analysis of the merits of proposals to limit
the use of nuclear power pending progress on waste
disposal involves questions of energy policy that are
beyond the scope of this OTA study. “However,
currently operating reactors, which have already
discharged more than 10,000 tonnes of spent fuel,
would generate around 55,000 tonnes by the end
of their operating lives, even if no additional re-
actors were licensed for operation. The waste in this
spent fuel must be isolated safely. regardless of the
future of nuclear power. However, the nuclear
waste problem is only one of a number of difficulties
inhibiting the expanded use of nuclear power,” and
resolution of that problem by itself may not be suf-
ficient to sway decisions in favor of new reactor
orders. " Nonetheless, if the other difficulties are
resolved, it appears likely that the degree of pro-

App A.p. 227.

11U & Nudcar Regulatory Commission, 10 CFR Parts 30 and 50,
+*Waste Confidence Decislon, = Federal Register, vol. 49, Ne 171,
Aug I3, 1984, pp. 34658-34688

WThisissue was not addressed in the NWPA.

»Nudear Power in an Age of Uncertainty (Washington, D C.: us
Congress, Office of Technology Assessment, OTA-E-216, February
1981) See also Craham Allison et al, “Governance of Nuclear Power”
(Cambridge, Mass Energy and Environmental Policy Center, Har-
vard University, December 1981)

nAlson o 4. Op. cit., p 43,

gress in the final isolation program in the next dec-
ade could affect decisions about the future use of
nuclear power, whether or not there is a formal
linkage between the two subjects. If a policy can
be adopted, maintained, and implemented steadily
and successfully over an extended period it can be
expected to have a positive effect on attitudes about
nuclear power. Continued delays and shifts of direc-
tion, or discovery of major unforeseen technical
problems, could have a negative effect on the will-
ingness of utilities to invest in new reactors.

REPROCESSING AND THE POTENTIAL
ECONOMIC VALUE OF SPENT FUEL

In OTA's view, the uncertainty about when, if
ever, it will become economical to reprocess spent
fuel has unnecessarily complicated Federal decisions
about interim spent fuel storage and about final
waste isolation. Some have argued, for example,
that because spent fuel is a potentially valuable re-
source, the capacity to dispose of spent fuel need
not— and should not—be developed until a clear
decision on reprocessing is made. Extended or per-
manent storage has been propesed instead of dis-
posal as a means of ensuring that the potential eco-
nomic value of spent fuel is indefinitely preserved.
However, the development of a disposal capacity
will take more than a decade, and even when it is
developed, spent fuel does not have to be disposed
of irretrievably. Thus, the major decisions facing
the 97th Congress did not concern the advisability
of disposing of spent fuel, since the capacity to do
so did not yet exist; rather, they concerned when
and at what rate the capacity to dispose of waste
would be made available, and what provisions
would be made for the storage of spent fuel and
any reprocessed waste in the meantime.

If the economic value of spent fuel remains
uncertain once a disposal capacity has been devel-
oped, the decision can be made at that time whether
to continue storing spent fuel or to dispose of it.
As discussed in chapter 3, storage could be accom-
plished at a repository site by using the repository's
packaging and handling facilities to receive and pre-
pare waste for storage onrthe surface. Developing
the capacity to dispose of both spent fuel and re-
processed waste may, in fact, be the best way to
ensure that the decision to reprocess or dispose of
spent fuel is based mainly on the resource value



92 +Managing the Nation's Commercial High-Level Radioactive Waste

of the spent fuel and not on the lack of a capacity
to dispose of either spent fuel or high-level reproc-
essed waste .22

The question of when it might be desirable to
dispose of spent fuel irretrievably, therefore, is quite
distinct from the question of when it will be desir-
able to have the technical capacity to do so, al-
though the two are frequently confused in discus-
sions of waste management policy. The only
irreversible decisions that can be made now are
those related to the availability of technical capac-
ity for disposal, since the longer the development
of disposal facilities is deferred, the longer future
waste managers will have no choice but to continue
storage.

DEFENSE WASTE POLICY

The defense and commercial high-level radioac-
tive waste programs, merged under the Carter ad-
ministration, were separated by the Reagan admin-
istration. Disagreements about whether the same
procedures for siting commercial waste repositories
should also apply to repositories for defense wastes
were a major reason the legislation dealing with
high-level radioactive waste did not pass in the 96th
Congress.

In this regard, some people argued that no matter
what is done with military waste, the Federal Gov-
ernment had an obligation to get on with the resolu-
tion of the commercial waste management prob-
lem. They pointed out that the Government had,
by law, reserved for itself the responsibility and the
authority to dispose of high-level waste”and, thus
far, had failed to fulfill its responsibilities. They
argued that efforts to deal with commercial wastes
should not be impeded by disagreements about pol-
icies for managing defense waste, as occurred dur-
ing the 96th Congress. They also contended that
separating the commercial and defense programs
could allow more rapid progress in commercial
waste disposal, which would, in turn, make it easier
to deal with defense wastes by providing usable
technology and sites. They noted that there were
no compelling public administration arguments to

21This 1t discussed in issue 3, app. B

=William C. Metz, "Legal Constraints on Repository Siting, ~ Nu-
clear Waste Sociocconomic Dimensions of Long-Term Storage, Steve
H. Murdock, F Larry Leistritz, and Rita R. Harem (eds ) (Boulder,
Culo * Westview Press, 1983)

have a single organization dealing with the two
problems and cited precedents for separating mili-
tary and civilian programs with similar technical
requirements, such as assigning the civilian space
program to the National Aeronautics and Space
Administration. Moreover, some viewed a different
institutional approach to siting repositories for de-
fense waste as justified because they believed the
balance of Federal authority should be greater in
an activity associated with national defense.

Those who favored handling commercial and de-
fense wastes in a unified program cited the simi-
larities between their technical and environmental
needs for long-term isolation. Such an integrated
approach, they argued, would be necessary for
gaining public acceptance of a national repository
program and would discourage deferral of progress
on disposal of defense wastes or the use of less strin-
gent procedures in the defense program. Those who
disagreed cited the fact that, since Federal law al-
ready provided that any repository for high-level
waste, whether defense or commercial, would have
to be licensed by NRC to meet the same environ-
mental standards, separation of the programs would
not necessarily lead to a less stringent approach with
defense wastes.

Federal Credibility and Mutual Distrust

The most formidable problem that NWPA had
to address was the intense level of mutual distrust
among various concerned parties, a distrust that
threatened to lock the waste disposal effort in a state
of virtual and continual paralysis. The single most
critical factor in that distrust was the severe ero-
sion of public confidence in the ability of the Fed-
eral Government—on the basis of its past record—
to create and carry out an effective waste manage-
ment program.*The utilities and the nuclear in-
dustry doubted that the Federal Government would
ever meet a schedule or stick to a policy. Environ-
mentalists doubted that the Federal Government
would deal adequately with safety concerns. States
doubted that the Federal Government would deal
openly and fairly with them.

“National Rescarch Councll, Socid and Economic Aspects of Ra-
dioactive Wastc Disposal Considerations for Institutional Manage-
ment (Washington, D C.: National Academy Press, 1984). p. 38
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To the degree that a Federal law alone can do
so, NWPA went a long way toward meeting many
of the specific concerns of the various parties and
toward strengthening the credibility of the Federal
effort. Below is a brief discussion of the main rea-
sons why the credibility of the Federal program was
so low before the passage of NWPA and of some
of the remaining problems of mutual distrust that
could complicate the effort to implement the Act.

POLICY INSTABILITY

The Federal waste management effort had been
plagued by many major shifts of policy, making
steady progress difficult and undermining public
confidence in the effort.® A major cause of policy
instability had been the failure of the Federal Gov-
ernment to consider a broad enough range of view-
points, or to address adequately the legitimate tech-
nical and nontechnical concerns of major interest
groups. This left some groups with a strong incen-
tive to try to thwart or change the policies.

As a result, changes in administration had often
meant abrupt changes in waste disposal policy. In
1976, for example, President Ford responded to
concerns about the need to demonstrate progress
in waste disposal by announcing a 1985 target date
for the first repository, a policy that led to an almost
exclusive focus on salt as a disposal medium and
on sites that had already been studied or were re-
garded as easy to secure. The Carter administra-
tion, responding to the resulting concerns that an
accelerated schedule could lead to premature com-
mitment to a medium or site, adopted a new poli-
cy involving the review of four to five sites in two
to three media and an anticipated repository target
date of 1997 to 2006. The Reagan administration
abandoned the Carter policy for one of examining
three sites in two media, the minimum require-
ments of NRC, with earlier development of demon-
stration facilities. With respect to interim storage,
the Carter administration proposed that the Gov-
ernment acquire an away-from-reactor facility and
offered to accept spent fuel from utilities for interim
storage prior to disposal. The Reagan administra-

———

13The State Planning Council recommended that “national plan-
rung for radioactive waste management should aveid abrupt changes
in direction to prevent further deterioration of program credibllity and
loss of ime * State Planning Council on Radioactive Waste Man-
agement, Recommendations on National Radioactive Waste Man-
agement Policles Report to the President, 1981, p 28

tion rescinded the offer and announced that utili-
ties would be responsible for interim storage. In
view of such shifts, some observers questioned
whether any policy could be expected to outlast a
change of administration.

FEDERAL CAPACITY TO IMPLEMENT A POLICY®

The history of the waste management program
raised questions about the institutional ability of
the Federal Government to implement any waste
management policy successfully, even if the pol-
icy could be stabilized for an extended period.
There were several reasons for this concern.

First, until the mid-1970’s, the waste manage-
ment effort was starved for the stable and sufficient
resources—both people and money—needed to en-
sure a successful waste management effort. Not
until 1972 did waste management exist as a distinct
bureaucratic entity with its own independent budg-
et, and not until 1977 did the program receive sub-
stantial funding. Increases in the number and ex-
pertise of the staff that the waste program needed
to meet its responsibilities did not keep pace with
increases in funds. Moreover, history suggested that
the normal Federal budget process may not assure
the adequate and stable long-term funding needed
to enable timely development of final isolation fa-
cilities. For example, inadequate funding of the
Federal Government's geologic repository devel-
opment program had limited the number of alter-
native technologies and sites that were investigated,
increasing the likelihood that an acceptable system
would not be developed in a timely manner and
heightening concerns about the technical adequacy
of the program.

Second, past problems in the final isolation pro-
gram had raised questions about the capabilities
of the DOE waste management program. These
questions will burden its future efforts, even though
the problems reflected not the competence of the
people carrying out the program, but the low pri-
ority placed on the effort, the lack of resources, and
the sharp and frequent shifts of palicy. Although
generally regarded as technically competent, the
DOE program did not appear to have enough peo-
ple with the skills needed to handle the social, po-
litical, and institutional issues that concern States,

WThescissucs are discussed at greater length in ch 7.
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local communities, and groups outside of DOE or
to handle the broad policy and strategic issues. The
failure to go beyond the strictly technical questions
and address these kinds of issues had undermined
much of the credibility of the waste management
program.

Finally, the development and implementation of
a comprehensive waste management policy will
require an unprecedented degree of coordination
within both the executive branch and Congress. At
present, no single Federal agency or congressional
committee has the jurisdiction to deal with the wide
range of activities required to manage radioactive
waste safely. Six major executive agencies and
about 12 congressional committees have jurisdic-
tion over different aspects of waste management.
Experience suggests that coordinating the activi-
ties of all these Government entities will be diffi-
cult. Also, agencies have consistently failed to meet
deadlines to implement policies according to sched-
ule, perhaps, in part, because waste disposal is only
one of the many activities for which they are re-
sponsible. For example, NRC's draft technical reg-
ulations for high-level waste, scheduled for issue
in 1977, were actually issued in 1981; EPA’s over-
all standards for waste disposal, due since 19717,
were not even published for discussion until the end
of 1982. These delays have raised questions about
the ability of the Federal Government to meet a
long-term schedule requiring the coordinated ac-
tions of independent agencies.

PERCEPTIONS OF TRUSTWORTHINESS

Justified or not, States and others had developed
strong doubts that the Federal Government could
be counted on to keep its word on waste manage-
ment matters and that, in general, it could be
trusted. One example of the basis for this distrust
is the series of policy reversals concerning WIPP

discussed above.

State Concerns”

To make technical progress in waste disposal, the
Federal Government must have access to potential
disposal sites in order to perform the detailed study
and evaluation needed to determine site suitability.
However, several States have sought to prevent

-
17S1ate issues are discussed at greater length in <h 8

DOE from conducting initial site investigations,
and 18 States have enacted restrictive legislation
that bans high-level radioactive waste management
activities within their borders without State ap-
proval.®Other States may feel obligated to adopt
similar restrictions to make certain they do not, by
default, end up with waste storage or disposal fa-
cilsties.

In addition to general concerns about Federal
trustworthiness, State opposition to Federal siting
activities has two main sources:

¢ The Inherent Costs and Risks Involved in
Waste Disposal.—The presence of any .
amount of radioactive waste and the various
steps involved in storage and disposal pose po-
tential radiological risks and have adverse so-
cial and economic impacts on States and local-
ities. Although these impacts can be controlled
or mitigated, there is no assurance that they
can be eliminated, Even if States had no other
concerns about waste disposal, they would
probably be reluctant to take on such costs and
impacts. In its extreme form, the desire not
to bear the costs involved in waste disposal can
lead to what has been called the “not in my
backyard” or “anywhere but here’ attitude,
which may underlie at least some State op-
position.

o Fear of Unfairness in Siting Decisions.—
Many States fear that they could become a
national dumping ground for waste—that they
will be forced to take waste generated in other
States or even from the entire Nation, thus
bearing a disproportionate share of the waste
disposal burden. Related to this fear is that of
the “foot in the door’ —the concern that if the
Federal Government succeeds in siting any
waste management facility, even a small re-
search facility, it will try to save money and
avoid fighting new siting battles by attempting
to expand that facility, eventually creating a
repository at that site. A related State fear is

“Sarah Daneman, “State Legislation on High-Level Nuclear Waste
Disposal {as of 9/15/82 ).” published in The Radiocactive Exchange.
vol 1, Nos 14 and 15, Part II, September/October 14, 1982, pp.
15-21 Some laws have banned actis ities involving waste from other
States. others have required State approval prior to storage or dis-
posal of all commercial high-level wasie DOE has so far not challenged
the legality of these restrictions in tourt
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that Federal siting decisions will be based too
heavily on considerations other than technical
safety criteria, such as a desire to site a repos-
itory quickly to remove waste disposal as an
obstacle to the use of nuclear power or a de-
sire to avoid the difficulties of dealing with re-
strictive State legislation.

Although restrictive State legislation may not
stand up to Federal court challenges, the legal
processes entailed in such challenges could delay
siting efforts. DOE had been reluctant to contest
State restrictions and had sought, instead, to con-
duct waste management activities at sites where it
was likely to encounter the fewest obstacles—either
in time, cost, or political opposition. That approach
can be defended on the grounds that, if it speeds
up the process, and if the site eventually selected
is technically sound, then it matters little how the
site is chosen. However, that approach may in-
crease resistance to Federal siting activities for two
reasons. First, no site selection process is likely to
be perceived as equitable or technically credible if
it chooses, or appears to choose, sites mainly be-
cause they are the easiest to obtain. Second, the
approach feeds State fears that the Federal Gov-
ernment will increasingly follow a “path of least
resistance in seeking repository sites and thus
strongly encourages those States that have not yet
adopted restrictive or prohibitive measures to do
so No State wants to be last in the race to make
certain that the path of least resistance does not lead
straight into its borders.

Overall Impacts of History

NWPA is the first Federal law that sets out an
explicit national policy and schedule for the disposal
of high-level radioactive waste. It also contains a
number of provisions aimed at overcoming some
of the major concerns that have hampered the waste
disposal effort in the past. But a law alone, no mat-
ter how well framed, cannot by itself wipe out the
long legacy of problems and false starts and the deep
distrust it has generated among the principal par-
ties involved and concerned with waste disposal.

A law alone cannot demonstrate that the Feder-
al Government has the capacity to deal fairly with
the States in the selection and development of sites,
to take the surest and safest route to waste disposal

instead of the most expedient, or to demonstrate
to the satisfaction of the regulatory authorities and
the concerned and affected parties that an adequate
waste disposal technology exists. Nor can a law
alone dispel, however much it may allay, the dis-
trust that decades have built up among the various
parties.

That distrust may, indeed, be the single most
complicating factor in the effort to develop a waste
disposal system that is acceptable technically, po-
litically, and socially. For, if Federal credibility—its
capacity to show the various parties that it can and
will do the job competently, fairly, and on sched-
ule—remains the most critical factor in a successful
waste disposal effort, it is not Federal credibility
alone that is in question. States, environmentalists,
and others may, indeed, fear that the Federal Gov-
ernment and industry will cut corners just to be able
to say that the problem is solved. But there is the
correlative concern that not all State forces or en-
vironmentalists are acting in good faith: that, what-
ever their express concerns with safety or other mat-
ters, some environmentalists seek to block and stall
waste disposal efforts solely because they are op-
posed to the use of nuclear power, and some in the
States seek only to prevent any and all waste dis-
posal activities from occurring within their borders.

In short, some believe that no matter how well
the Federal Government does its job in carrying
out the Act—no matter what pains it takes to re-
move any legitimate grounds for opposition—there
are those in the States and elsewhere who will do
everything possible to slow or stop its efforts. What-
ever the basis for this belief, it only makes it all the
more necessary for the Federal Government to re-
move the legitimate grounds for opposition by car-
rying out the Act in ways that address the honest
concerns of States and others and that seek to avoid
past mistakes,

The waste management program has improved
substantially over time in resources, breadth of
organizational commitment, and technical and in-
stitutional sophistication. It has laid a solid tech-
nical groundwork for the development of mined
geologic repositories. Furthermore, resolution of the
key policy issues regarding interim storage and final
isolation through enactment of NWPA should pro-
vide stability to waste management policy that has
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tolerance for failures. Any major failures—real or
of past problems will complicate the task of devel- perceived—could have grave consequences for both
oping an effective and acceptable waste disposal sys- the waste management program and the future use
tern. Moreover, after more than three decades of of nuclear power.

struggling with nuclear waste, there is only a limited

been lacking in the past. Nonetheless, the burden
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Pub. L. No. 402-486, 106 Stat. 2276, October 24, 1992; codified at 42 U.S.C. §
2021 (cooperation with states, disposal of byproduct, source, or special nuclear
material.)

Pub. L. No. 101-189, 103 Stat. 1352, Nov. 29, 1989; codified at 42 U.S.C. § 2121
(storage and waste disposal for waste resulting from military uses of atomic

energy.)

Pub. L. No. 100-408, 102 Stat. 1066, August 20, 1988; codified as 42 U.S.C. §
2014 (ff) (definition of “nuclear waste activities” includes activities “involving the
storage, handling, transportation, treatment, or disposal of, or research and
development on, spent nuclear fuel, high-level radioactive waste, or transuranic
waste . ...”)

Pub. L. No. 96-295, 94 Stat. 780, June 30, 1980, and Public L. No. 97-415, 96
Stat. 2067, January 4, 1983; codified as 42 U.S.C. § 2284 (sabotage of nuclear
waste storage facilities.)

Pub. L. No. 95-601, 92 Stat. 2947, November 6, 1978; codified at 42 U.S.C. §
2021a (storage or disposal facility planning for high level radioactive wastes,
transuranic wastes, or irradiated nuclear reactor fuel.)

Pub. L. No. 95-242, 92 Stat. 120, March 10, 1978; codified at 42 U.S.C. § 2074
(foreign distribution of special nuclear material, arrangements for storage or
disposition of irradiated fuel elements.)
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T mentality of the executive branch of the Federal
" Government shall comply with standards pro-
< “mulgated pursuant to this chapter.

%? (b) The Secretary of Veterans Affairs, through
7 the Under Secretary for Health of the Depart-
"‘rment of Veterans Affairs, shall, to the maximum
~extent feasible consistent with the responsibil-
“ities of such Secretary and Under Secretary for
%+ Health under title 83, prescribe regulations mak-
% ing the standards promulgated pursuant to this
i chapter applicable to the provision of radiologic
: procedures in facilities over which that Sec-
'_,egary bas jurisdiction. In prescribing and im-
plementing regulations pursuant to this sub-
‘section, the Secretary of Veterans Affairs shall
consult with the Secretary in order to achieve
the maximum possible coordination of the regu-
1ations, standards, and guidelines, and the im-
plementa.tion thereof, which the Secretary and

. Stat 601; Pub. L. 102-54, §13(q)(13)(C), June 13,

1991, 105 Stat. 282; Pub. L. 102-405, title III,
Z . 9, 1992, tat. .

out subsec. (&} :§302(e)(1), Oct. 8, 1992, 106 Stat. 1985.)

1211 be responiiaiity AMENDMENTS

’f“:,’l‘i‘;e I;IY the 1 1992—Subsec. (b) Pub. L. 102405 substituted “Under
Honss z raxg:?“" : Secretary for Health' for “Chief Medical Director’ in
Pt two places.
uary 1 of each gis 1991—Subsec. (b). Pub. L. 102-54 substituted “The Sec-
's' comphance ; retary of Veterans Affairs, through the Chief Medical
- -Director of the Department of Veterans Affairs, shall,
+ to the maximum extent feasible consistent with the re-
sponsibilities of such Secretary and Chief Medical Di-
rector under title 38" for *(1) The Administrator of
Veterans' Affairs, through the Chief Medical Director
A of the Veterans' Administration, shall, to the maxi-
ate agencié’sf;"“ i - mum extent feasible consistent with the responsibil-
isional 0r’-a-:’£5 54 v ities of such Administrator and Chief Medical Director
g : under subtitle 38, ‘‘over which that Secretary™ for
“aover which the Administrator’, and “Secretary of
“Veterans Affairs’™ for “Administrator’® wherever else
appearing, and struck out pars. (2) and (3) which read as
follows
*(2) Not later than 180 days after standards are pro-
< muigated by the Secretary pursuant to this chapter,
- the Administrator of Veterans’ Affairs shall submit to
. the appropriate committees of Congress a full report
“with respect to the regulations (including guidelines,
policies, and procedures thereunder) prescribed pursu-
ant to paragraph (1) of this subsection. Such report
shall include—

*(A) an explanation of any inconsistency between
standards made applicable by such regulations and
the standards promulgated by the Secretary pursuant
to this chapter,

*(B) an account of the extent, substance, and re-
sults of consultations with the Secretary respecting
the prescription and implementation of regulations
by the Administrator; and

*(C) such recommendations for legislation and ad-
ministrative action as the Administrator determines
are necessary and desirable.

*(3) The Administrator of Veterans' Affairs shall pub-
- lish the report required by paragraph (2) in the Federal
- Register.”
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(b) Financial assistance.
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(2) In general.
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CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 2286g of this

title.

§10101. Definitions
For purposes of this chapter:

(1) The term “*Administrator’ means the Ad-
ministrator of the Environmental Protection
Agency.

(2) The term ‘“‘affected Indian tribe’’ means
any Indian tribe—

(A) within whose reservation boundaries a

monitored retrievable storage facility, test
and evaluation facility, or a repository for
high-level radioactive waste or spent fuel is
proposed to be located,

(B) whose federally defined possessory or

usage rights to other lands outside of the
reservation's boundaries arising out of con-

gressionally ratified treaties may be

sub-
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stantially and adversely affected by the lo-
cating of such a facility: Provided, That the
Secretary of the Interior finds, upon the pe-
tition of the appropriate governmental offi-
cials of the tribe, that such effects are both
substantial and adverse to the tribe;?

(3) The term “‘atomic energy defense activ-
ity"’ means any activity of the Secretary per-
formed in whole or in part in carrying out any
of the following functions:

(A) naval reactors development;

{B) weapons activities including defense
inertial confinement fusion;

(C) verification and control technology;

(D) defense nuclear materials production;

(E) defense nuclear waste and materials
by-products management;

(F) defense nuclear materials security and
safeguards and security investigations; and

{G) defense research and development.

(4) The term ‘*‘candidate site” means an
area, within a geologic and hydrologic system,
that is recommended by the Secretary under
section 10132 of this title for site characteriza-
tion, approved by the President under section
10132 of this title for site characterization, or
undergoing site characterization under section
10133 of this title

(5) The term *‘civilian nuclear activity”
means any atomic energy activity other than
an atomic energy defense activity.

(6) The term ‘‘civilian nuclear power reac-
tor” means a civilian nuclear powerplant re-
quired to be licensed under section 2133 or
2134(b) of this title

(7) The term “Commission” means the Nu-
clear Regulatory Commission.

(8) The term ‘‘Department” means the De-
partment of Energy.

(9) The term *“‘disposal’”’ means the emplace-
ment in a repository of high-level radicactive
waste, spent nuclear fuel, or other highly
radioactive material with no foreseeable in-
tent of recovery, whether or not such emplace-
ment permits the récovery of such waste.

(10} The terms *“disposal package” and
“package” mean the primary container that
holds, and is in contact with, solidified high-
level radioactive waste, spent nuclear fuel, or’
other radioactive materials, and any over-
packs that are emplaced at a repository.

(11) The term “‘engineered barriers’ means
manmade components of a disposal system de-
signed to prevent the release of radionuclides
into the geologic medium involved. Such term
includes the high-level radicactive waste form,
high-level radioactive waste canisters, and
other materials placed over and around such
canisters.

(12) The term “high-level radioactive waste™
means—

(A) the highly radioactive material result-
ing from the reprocessing of spent nuclear
fuel, including liquid waste produced di-
rectly in reprocessing and any solid material
derived from such liquid waste that contains
fission products in sufficient concentrations;
and
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(B) other highly radioactive material that

the Commission, consistent with existing f:f
iaw, determines by rule requires permanent U
isolation ~.
(13) The term *“‘Federal agency’ means any “
Ezxecutive agency, as defined in section 105 of :
titie 5. i

(14) The term “‘Governor’ means the chief
executive officer of a State. hat
(15) The term ‘“‘Indian tribe" means any In- e
dian tribe, band, nation, or other organized
group or community of Indians recognized as
eligible for the services provided to Indians by

the Secretary of the Interior because of their e
status as Indians, including any Alaska Native T
village, as defined in section 8(c) of the Alaska =
Native Claims Settlement Act (43 U.S.C. v
1602(c)). &
{16) The term *“‘low-level radicactive waste” N
means radioactive material that— a
(A) is not high-level radicactive waste, £
spent nuclear fuel, transuranic waste, or by- T

product material as defined {n section
2014(e)(2) of this title; and

(B) the Commaission, consistent with exist-
ing law, classifies as low-level radioactive
waste.

(17) The term *‘Office’ means the Office of
Civilian Radioactive Waste Management es-
tablished in section 102242 of this title.

(18) The term “repository’ means any sys-
tem licensed by the Commission that is in-
tended to be used for, or may be used for, the
permanent deep geologic disposal of high-level
radioactive waste and spent nuclear fuel,
whether or not such system is designed to per-
mit the recovery, for a limited period during
initial operation, of any materials placed in
such system. Such term includes both surface
and subsurface areas at which high-level
radioactive waste and spent nuclear fuel han-
dling activities are conducted.

(18) The term *“‘reservation” means—

(A) any Indian reservation or dependent
Indian community referred to in clause (a)
or (b) of section 1151 of title 18; or

(B) any land selected by an Alaska Native
village or regional corporation under the
provisions of the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601 et seq.).

(20) The term “‘Secretary” means the Sec-
retary of Energy.

(21) The term
means—

(A) siting research activities with respect
to a test and evaluation facility at a can-
didate site; and

(B) activities, whether in the laboratory or
in the field, undertaken to establish the geo-
logic condition and the ranges of the param-
eters of a candidate site relevant to the loca-
tion of a repository, including borings, sur-
face excavations, excavations of exploratoly
shafts, limited subsurface lateral exca- -
vations and borings, and in situ testing -
needed to evaluate the suitability of a cap-
didate site for the location of a repository,” .-
but not including preliminary borings and

‘“site characterization”
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{ that o geophysical testing needed to assess whether REFERENCES IN TEXT
isting : site characterization should be undertaken. Section 10224 of this title, referred to in par. (17), was

anent e term ‘‘siting research’” means ac- in the original a reference to section 305 of Pub L.
3 tx(/:iﬂegh including bgrings surface exca- 97-425, which Is classified to section 10225 of this title,
i ’ ; and was translated as section 10224 of this title as the

vations, shaft excavations, subsurface lateral probable intent of Congress, in view of the Office of C1-

s any
105 of . excavations and borings, and in situ testing, yiljan Radicactive Waste Management being estab-
to determine the syitabihty of a site for a test  jjshed by section 10224 of this title.
chief - and evaluation facility. " The Alaska Native Claims Settlement Act, referred
: (23) The term ‘‘spent nuclear fuel” means  toin par. (19)(B), is Pub. L. 92-203, Dec. 18, 1971, 85 Stat
ay In- £ fuel that has been withdrawn from a nuclear 688, as amended, which is classified generally to chap-
anized reactor following irradiation, the constituent ter33(§ 1601 et seq.) of Tatle 43, Public Lands. For com-
sed as - elements of which have not been separated by plete classification of this Act to the Code, see Short
;.ns by reprocessing Title note set out under section 1601 of Title 43 and
. A ; T ” _ Tables.
their ;214) sTg‘i:se rxixhes%::tﬁrgf a.g? eggﬁlgfb?;e s:ge Section 10156(c) of this title, referred to in par. (26),
Jative g onweailth of Puerto Rico, the Vir H n Is- was in the original a reference to section 137(c) of Pub.
\laska laorﬁ;;n Goam erican Samos, the Noghem 1. 97-425, which is classified to section 10157(c) of this
U.s.C. 2 . Am s U title, and has been translated as section 10156(c) of this
g Mariana Islands, the Trust Territory of the title as the probable intent of Congress, in view of the
vaste” Pacific Islands, and any other territory or pos- Interim Storage Fund being established by section
session of the United States. ; c 10156(c) of this title.
[ ”
waste, (25) The term ‘‘storage’’ means retention o
or by- high-level radioactive waste, spent nuclear AMENDMENTS
ection e fuel, or transuranic waste with the intent to 1987—Pars. (30) to (34) Pub. L. 100-202 and Pab L.
recover such waste or fuel for subsequent use, 100-203 amended section ldentically adding pars. (30) to
exist- processing, or disposal. (34).
active (26) The term ‘‘Storage Fund’ means the In- SHORT TITLE OF 1887 AMENDMENT
terim Storage Fund established in section
s 10156(c)? of this title Section 101(d) [title III} of Pub, L. 100-202 and section
M . bl
fice of Tdse (27) The term stest and evaluation facility" 5001 of title V of Pub. L. 100-203 provided that This
nt es- an at-depth, prototypic underground subtitle [subtitle A (§§5001-5065) of title V, enacting
means pta, D 3;1; ' 1g sections 10162, 10163, 10164, 10165, 10166, 10167, 10168, 10169,
cavity with subsurface later excavations ex-  jo172, 10172a, 10173, 10173a, 10173b, 10173¢, 10174, 10174a,
y sys- tending from a central shaft that is used for 10175, 10204, 10241, 10242, 10243, 10244, 10245, 10246, 10247,
is in- research and development purposes, including 10248, 10249, 10250, 10251, 10261, 10262, 10263, 10264, 10265,
or, the 4 the development of data and experience for the 10266, 10267, 10268, 10269, and 10270 of this title, amending
h-level ; safe handling and disposal of solidified high- this section and sections 10132, 10133, 10134, 10136, 10137,
+ fuel, level radioactive waste, transuranic waste, or and 10138 of this title and enacting provisions set out as
to per- spent nuclear fuel. a note under section 5841 of this title] may be cited as
during =1 (28) The term ‘unit of general local govern- the ‘Nuclear Waste Policy Amendments Act of 1987'."
«ced in ment’ means any borough, city, county, par- SHORT TITLE
surface =5 ish, town, township, village, or other general  g.qpon 3 of Pub L 97-425 provided that: “This Act
h-level = purpose political subdivision of a State. [enacting this chapter] may be cited as the ‘Nuclear
3] han- K l(29) Tv%e ttermF“W:;a.ste tF;%xlel;; x(rlxeains tl:; g:; Waste Policy Act of 1982".”
; clear aste Fund es she n s
2 10222(c) of this title. TERMINATION OF TRUST TERRITORY OF THE PACIFIC
endent gk (30) The term *“Yucca Mountain site’” means ISLANDS
use (a) 3 the candidate site in the State of Nevada rec- For termination of Trust Territory of the Pacific Is-
3 ommended by the Secretary to the President lands, see note set out preceding section 1681 of Title
Native ; under section 10132(b)(1)(B) of this title on 48, Territories and Insular Possessions.
er the May 27, 1986. .
ns Set- (31) The term «affected unit of local govern- NUCLEAR WASTE MANAGEMENT PLAN; REPORT
ment” means the unit of local government 2953111; L.itim;:)f' tfitle VIII, §803, Oct. 24, 1992, 106 Stat.
with jurisdiction over the site of a repository » providec thab.
c- o .
1e Se ; or a monitored retrievable storage facility. (2) PREPARATION AND SUBMISSION OF REPORT.—The
Such t t the dicreti T the S Secretary of Energy, in consultation with the Nuclear
zation” uch term may, at the discretion of the Sec- pegnlatory Commission and the Environmental Pro-
retary, include units of local government that tection Agency, shall prepare and submit to the Con-
respect are contiguous with such unit. gress a report on whether current programs and plans
a can- (32) The term “Negotiator” means the Nu- for management of nuclear waste as mandated by the
clear Waste Negotiator. Nuclear Waste Policy Act of 1982 (42 U.S C. 10101 et
tory or (33) As used in subchapter IV of this chapter, seq.) are adequate for management of any additional
.he geo- . the term “Office’” means the Office of the Nu- volumets :11'] categories of !lmclear wastle thazhm:gh;c Ee
' clear Waste Negotiator established under sub- generated by any new nuclear power plants that might
param- Waste & be constructed and licensed after the date of the enact-

chapter IV of this chapter.
ae loca- ’ M _ment of this Act [Oct. 24, 1992). The Secretary shall pre-
(34) The term monitored retrievable stor pare the report for submission to the President and the

gs, sur- age facility” means the storage facility de-
rato - Congress within 1 year after the date of the enactment
° exclg: ' scribed in section 10161(b)(1) of this title. of this Act The report shall exarmine any new relevant
testing 3 (Pub. L. 97-425, §2, Jan. 7, 1983, 96 Stat. 2202; Pub. 1ssues related to management of spent nuclear fuel and
g can- - E L. 100-202, §101(d) {title III, §300], Dec. 22, 1987, high-level radioactive waste that might be x:aised by
itory b 101 Stat 1329-104, 1329-121; Pub. L. 100-203 title the addition of new nuclear-generated electric capac-
0sitory, v : S' 3 ' ity, including anticipated increased volumes of spent
ags and , §5002, Dec. 22, 1987, 101 Stat. 1330-227.) nuclear fuel or high-level radioactive waste, any need

for additional interim storage capacity prior to final

3See References in Text note below. disposal, transportation of additional volumes of waste,




!}"‘i
M

o

e

T,
i A i o T

o

J‘rl"l Y

1y
+

i b 1
B Lltiine

ﬂ!"

- AL
ritattiad

det ] o
1

R

BBl T Sl b
pXY

s

43 W Wi

kR

§10102 TITLE 42—THE PUBLIC HEALTH AND WELFARE

and any need for additional repositories for deep geo-

logic disposal.
*(b) OPPORTUNITY FOR PUBLIC COMMENT.—In prepara-

tion of the report required under subsection (a), the
Secretary of Energy shall offer members of the public
an opportunity to provide information and comment
and shall solicit the views of the Nuclear Reguiatory
Commission, the Environmental Protection Agency,

and other interested parties.
‘*(c) AUTHORIZATION OF APPROPRIATIONS -~There are
authorized to be appropriated such sums 2s may be nec-

essary to carry out this section.”
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 2014 of this title;
title 18 sections 33, 1992, title 43 section 5105.

§10102. Separability

If any provision of this chapter, or the applica-
tion of such provision to any person or circuam-
stance, is held invalid, the remainder of this
chapter, or the application of such provision to
persons or circumstances other than those as to
which it is held invalid, shall not be affected
thereby.

(Pub. L. 97-425, §3, Jan. 7, 1983, 96 Stat. 2205.)

§10103. Territories and possessions

Nothing in this chapter shall be deemed to re-
peal, modify, or amend the provisions of section
1491 of title 48.

(Pub. L. 87-425, §4, Jan. 7, 1983, 96 Stat. 2205.)

§10104. Ocean disposal

Nothing in this chapter shall be deemed to af-
fect the Marine Protection, Research, and Sanc-
tuaries Act of 1972 (33 U.S.C. 1401 et seq.).

(Pub. L. 97425, §5, Jan. 7, 1983, 96 Stat. 2205.)
REFERENCES IN TEXT

The Marine Protection, Research, and Sanctuaries
Act of 1972, referred to in text, is Pub. L 92-532, Oct. 23,
1972, 86 Stat. 1052, as amended, which enacted chapters
32 (§1431 et seq ) and 32A (51447 et seq.) of Title 16, Con-
servation, and chapters 27 (§ 1401 et seq ) and 41 (§2801 et
seq ) of Title 33, Navigation and Navigable Waters. For
complete classification of this Act to the Code, see
Short Title note set out under section 1401 of Title 33
and Tables

§10105. Limitation on spending authority

The authority under this chapter to incur in-
debtedness, or enter into contracts, obligating
amounts to be expended by the Federal Govern-
ment shall be effective for any fiscal year only
to such extent or in such amounts as are pro-
vided in advance by appropriation Acts.

(Pub. L. 97-425, §6, Jan. 7, 1983, 96 Stat. 2205.)

§10106. Protection of classified national security
__ information

Nothing in this chapter shall require the re-
lease or disclosure to any person or to the Com-
mission of any classified national security infor-
mation.
(Pub L. 97-425, §7, Jan. 7, 1983, 96 Stat. 2205)

$10107. Applicability to atomic energy defense
activities
(a) Atomic energy defense activities

Subject to the provisions of subsection (¢) of
this section, the provisions of this chapter shall

Page 418

not apply with respect to any atomic energy de-
fense activity or to any facility used in connec-
tion with any such activity.

(b) Evaluation by President

(1) Not later than 2 years after January 7, 1983,
the President shall evaluate the use of disposa)
capacity at one or more repositories to be devel.
oped under part A of subchapter I of this chapter
for the disposal of high-level radicactive waste
resulting from atomic energy defense activities,
Such evaluation shall take into consideration
factors relating to cost efficiency, health ang
safety, regulation, transportation, public ac-
ceptability, and national security.

(2) Unless the President finds, after conduct-
ing the evaluation required in paragraph (1),
that the development of a repository for the dis-
posal of high-level radioactive waste resulting
from atomic energy defense activities only is re-
quired, taking into account all of the factors de-
scribed in such subsection, the Secretary shall
proceed promptly with arrangement for the use
of one or more of the repositories to be devel-
oped under part A of subchapter I of this chapter
for the disposal of such waste. Such arrange-
ments shall include the allocation of costs of de-
veloping, constructing, and operating this repos-
itory or repositories. The costs resulting from
permanent disposal of high-level radioactive
waste from atomic energy defense activities
shall be paid by the Federal Government, into
the special account established under section
10222 of this title.

(3) Any repository for the disposal of high-
level radioactive waste resulting from atomic
energy defense activities only shall (A) be sub-
ject to licensing under section 5842 of this title;
and (B) comply with all requirements of the
Commission for the siting, development, con-
struction, and operation of a repository.

(c) Applicability to certain repositories

The provisions of this chapter shall apply with
respect to any repository not used exclusively
for the disposal of high-level radioactive waste
or spent nuclear fuel resulting from atomic en-
ergy defense activities, research and develop-
ment activities of the Secretary, or both.

(Pub. L. 97-425, §8, Jan. 7, 1983, 96 Stat. 2205.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10155,
10192 of this title.

§10108. Applicability to transportation

Nothing in this chapter shall be construed to
affect Federal, State, or local laws pertaining to
the transportation of spent nuclear fuel or high-
level radicactive waste.

(Pub. L. 97-425, §9, Jan 7, 1983, 96 Stat. 2206.)

SUBCHAPTER I-DISPOSAL AND STORAGE
OF HIGH-LEVEL RADIOACTIVE WASTE,
SPENT NUCLEAR FUEL, AND LOW-LEVEL
RADIQOACTIVE WASTE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 10222, 10225
of this title.
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§10121. State and affected Indian tribe participa-
tion in development of proposed repositories
for defense waste

(a) Notification to States and affected Indian
tribes

Notwithstanding the provisions of section

10107 of this title, upon any decision by the Sec-
retary or the President to develop a repository
for the disposal of high-level radicactive waste
or spent nuclear fuel resulting exclusively from
atomic energy defense activities, research and
development activities of the Secretary, or both,
and before proceeding with any site-specific in-
vestigations with respect to such repository, the
Secretary shall notify the Governor and legisla-
ture of the State in which such repository is
proposed to be located, or the governing body of
the affected Indian tribe on whose reservation
such repository is proposed to be located, as the
case may be, of such decision.

(b) Participation of States and affected Indian
tribes

Following the receipt of any notification
under subsection (a) of this section, the State or

Indian tribe involved shall be entitled, with re-

spect to the proposed repository involved, to

rights of participation and consultation iden-
tical to those provided in sections 10135 through

10138 of this title, except that any financial as-

sistance authorized to be provided to such State

or affected Indian tribe under section 10136(c) or

10138(b) of this title shall be made from amounts

appropriated to the Secretary for purposes of

carrying out this section.

(Pub. L. 97-425, title I, §101, Jan. 7, 1983, 96 Stat.
2206.)

PART A—REPOSITORIES FOR DISPOSAL OF HIGH-
LEVEL RADIOACTIVE WASTE AND SPENT NU-
CLEAR FUEL

PART REFERRED TO IN OTHER SECTIONS

This part is referred to in sections 10107, 10175 of this
title

§10131. Findings and purposes

(2) The Congress finds that—

(1) radioactive waste creates potential risks
and requires safe and environmentally accept-
able methods of disposal;

(2) a national problem has been created by
the accumulation of (A) spent nuclear fuel
from nuclear reactors; and (B) radioactive
waste from (i) reprocessing of spent nuclear
fuel; (ii) activities related to medical research,
diagnosis, and treatment; and (iii) other
sources;

(3) Federal efforts during the past 30 years to
devise 2 permanent solution to the problems
of civilian radioactive waste disposal have not
been adequate;

(4) while the Federal Government has the re-
spousibility to provide for the permanent dis-
posal of high-level radioactive waste and such
spent nuclear fuel as may be disposed of in
order to protect the public health and safety
and the environment, the costs of such dis-
posal should be the responsibility of the gen-
erators and owners of such waste and spent

fuel;

AN B e Y
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(5) the generators and owners of high-level
radioactive waste and spent nuclear fuel have
the primary responsibility to provide for, and
the responsibility to pay the costs of, the in-
terim storage of such waste and spent fuel
until such waste and spent fuel is accepted by
the Secretary of Energy in accordance with
the provisions of this chapter;

(6) State and public participation in the
planning and development of repositories is es-
sential in order to promote public confidence
in the safety of disposal of such waste and
spent fuel; and

(7) high-level radioactive waste and spent
nuclear fuel have become major subjects of
public concern, and appropriate precautions
must be taken to ensure that such waste and
spent fuel do not adversely affect the public
health and safety and the environment for this
or future generations.

(b) The purposes of this part are—

(1) to establish a schedule for the siting, con-
struction, and operation of repositories that
will provide a reasonable assurance that the
public and the environment will be adequately
protected from the hazards posed by high-level
radioactive waste and such spent nuclear fuel
as may be disposed of in & repository;

(2) to establish the Federal responsibility,
and a definite Federal policy, for the disposal
of such waste and spent fuel;

(3) to define the relationship between the
Pederal Government and the State govern-
ments with respect to the disposal of such
waste and spent fuel; and

(4) to establish a Nuclear Waste Fund, com-
posed of payments made by the generators and
owners of such waste and spent fuel, that will
ensure that the costs of carrying out activities
relating to the disposal of such waste and
spent fuel will be borne by the persons respon-
sible for generating such waste and spent fuel.

(Pub. L. 97-425, title I, §111, Jan. 7, 1983, 96 Stat.
2207.)

§10132. Recommendation of candidate sites for
site characterization

(a) Guidelines

Not later than 180 days after January 7, 1983,
the Secretary, following consultation with the
Council on Environmental Quality, the Adminis-
trator of the Environmental Protection Agency,
the Director of the United States Geological
Survey, and interested Governors, and the con-
currence of the Commission shall issue general
guidelines for the recommendation of sites for
repositories. Such guidelines shall specify de-
tailed geologic considerations that shall be pri-
mary criteria for the selection of sites in var-
jous geologic media. Such guidelines shall speci-
fy factors that qualify or disqualify any site
from development as a repository, including fac-
tors pertaining to the location of valuable natu-
ral resources, hydrology, geophysics, seismic ac-
tivity, and atomic energy defense activities,
proximity to water supplies, proximity to popu-
lations, the effect upon the rights of users of
water, and proximity to components of the Na-
tional Park System, the National Wildlife Ref-
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uge System, the National Wild and Scenic Riv-
ers System, the National Wilderness Preserva-
tion System, or National Forest Lands. Such
guidelines shall take into comsideration the
proximity to sites where high-level radioactive
waste and spent nuclear fuel is generated or
temporarily stored and the transportation and
safety factors involved in moving such waste to
a repository. Such guidelines shall specify popu-
lation factors that will disqualify any site from
development as 2 repository if any surface facil-
ity of such repository would be located (1) in 2
highly populated area; or (2) adjacent to an area
1 mile by 1 mile having a population of not less
than 1,000 individuals. Such guidelines also shall
require the Secretary to consider the cost and
impact of transporting to the repository site the
solidified high-level radioactive waste and spent
fuel to be disposed of in the repository and the
advantages of regional distribution in the siting
of repositories. Such guidelines shall require the
Secretary to consider the wvarious geologic
media in which sites for repositories may be lo-
cated and, to the extent practicable, to rec-
ommend sites in different geologic media. The
Secretary shall use guidelines established under
this subsection in considering candidate sites
for recommendation under subsection (b) of this
section. The Secretary may revise such guide-
lines from time to time, consistent with the pro-
visions of this subsection.

(b) Recommendation by Secretary to President

(1)(A) Following the issuance of guidelines
under subsection (a) of this section and con-
sultation with the Governors of affected States,
the Secretary shall nominate at least § sites
that he determines suitable for site character-
ization for selection of the first repository site.

(B) Subsequent to such nomination, the Sec-
retary shall recommend to the President 3 of the
nominated sites not later than January 1, 1885

for characterization as candidate sites.

(C) Such recommendations under subpara-
graph (B) shall be consistent with the provisions
of section 10225 of this title.

(D) Each nomination of a site under this sub-
section shall be accompanied by an environ-
mental assessment, which shall include a de-
tailed statement of the basis for such recom-
mendation and of the probable impacts of the
site characterization activities planned for such
site, and a discussion of alternative activities
relating to site characterization that may be
underta¥Xen to avoid such impacts. Such envi-
ronmental assessment shall include—

(i) an evaluation by the Secretary as to
whether such site is suitable for site charac-
terization under the guidelines established
under subsection (2) of this section;

Qi) an evaluation by the Secretary as to
whether such site is suitable for development
as a repository under each such guideline that
does not require site characterization as a pre-
requisite for application of such guideline;

(1i1) an evaluation by the Secretary of the ef-
fects of the site characterization activities at
such site on the public health and safety and
the environment;

@{iv) a reasonable comparative evaluation by
the Secretary of such site with other sites and
locations that have been considered;
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(v) a description of the decision process by
which such site was recommended; and

(vi) an assessment of the regional and local
impacts of locating the proposed repository at
such site.

(E){)! The issuance of any environmental as-
sessment under this paragraph shall be consid-
ered to be a final agency action subject to judi-
cial review in accordance with the provisions of
chapter 7 of title 5§ and section 10139 of this title.
Such judicial review shall be limited to the suf-
ficiency of such environmental assessment with
respect to the items described in clauses (1)
through (vi) of subparagraph (E).

(F) Each environmental assessment prepared
under this paragraph shall be made available to
the public.

(G) Before nominating & site, the Secretary
shall notify the Governor and legislature of the
State in which such site is located, or the gov-
erning body of the affected Indian tribe where
such site is located, as the case may be, of such
nomination and the basis for such nomination.

(2) Before nominating any site the Secretary
shall hold public hearings in the vicinity of such
site to inform the residents of the area in which
such site is located of the proposed nomination
of such site and to receive their comments. At
such hearings, the Secretary shall also solicit
and receive any recommendations of such resi-
dents with respect to issues that should be ad-
dressed in the environmental assessment de-
seribed in paragraph (1) and the site character-
ization plan described in section 10133(b)(1) of
this title.

(3) In evaluating the sites nominated under
this section prior to any decision to recommend
a site as a candidate “site, the Secretary shall
use available geophysical, geologic, geochemical
and hydrologic, and other information and shall
not conduct any preliminary borings or exca-
vations at a site unless () such preliminary bor-
ing or excavation activities were in progress on
January 7, 1983, or (ii) the Secretary certifies
that such available information from other
sources, in the absence of preliminary borings or
excavations, will not be adequate to satisfy ap-
plicable requirements of this chapter or any
other law: Provided, That preliminary borings or
excavations under this section shall not exceed
a diameter of 6 inches.

(c) Presidential review of recommended can-
didate sites

(1) The President shall review each candidate
site recommendation made by the Secretary
under subsection (b) of this section. Not later
than 60 days after the submission by the Sec-
retary of a recommendation of a candidate site,
the President, in his discretion, may either ap-
prove or disapprove such candidate site, and
shall transmit any such decision to the Sec-
retary and to either the Governor and legisla-
ture of the State in which such candidate site is
located, or the governing body of the affected
Indian tribe where such candidate site is lo-
cated, as the case may be. If, during such 60-day
period, the President fails to approve or dis-
approve such candidate site, or fails to invoke

180 in otiginzl. There is no cl. (i)
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his authority under paragraph (2) to delay his
decision, such candidate site shall be considered
to be approved, and the Secretary shall notify
such Governor and legislature, or governing
body of the affected Indian tribe, of the approval
of such candidate site by reason of the inaction
of the President.

(2) The President may delay for not more than
6 months his decision under paragraph (1) to ap-
prove or disapprove a candidate site, upon deter-
mining that the information provided with the
recommendation of the Secretary is insufficient
to permit a decision within the 60-day period re-
ferred to in paragraph (1). The President may in-
voke his authority under this paragraph by sub-
mitting written notice to the Congress, within
such 60-day period, of his intent to invoke such
authonity. If the President invokes such author-
ity, but fails to approve or disapprove the can-
didate site involved by the end of such 6-month
period, such candidate site shall be considered
to be approved, and the Secretary shall notify
such Governor and legislature, or governing
body of the affected Indian tribe, of the approval
of such candidate site by reason of the inaction
of the President.
(d) Preliminary activities

Except as otherwise provided in this section,
each activity of the President or the Secretary
under this section shall be considered to be a
preliminary decisionmaking activity. No such
activity shall require the preparation of an envi-
ronmental impact statement under section
102(2)(C) of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)), or to require
any environmental review under subparagraph
(E) or (F) of section 102(2) of such Act.

(Pub. L. 97-425, title I, §112, Jan. 7, 1983, 96 Stat.
2208; Pub. L. 100-202, §101(d) [title III, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(b)}(d), Dec. 22, 1987, 101
Stat. 1330-228; Pub. L. 102-154, title I, Nov. 13,
1991, 105 Stat. 1000.)

AMENDMENTS

1987—Subsec. (bX1XC) to (H). Pub. L. 100-202 and Pub.
L. 100-203, §5011(b), amended par. (1) identically, redes-
ignating subpars (D) to (H) as (C) to (3), respectively,
in subpar. (C) substituting ‘‘subparagraph (B)" for
“subparagraphs (B) and (C)”, and striking out former
subpar. (C) which read as follows: “Not later than July
1, 1989, the Secretary shall nominate § sites, which
shall include at least 3 additional sites not nominated
under subparagraph (A), and recommend by such date
to the President from such 5 nominated sites 3 can-
didate sites the Secretary determines suitable for site
characterization for selection of the second repository
The Secretary may not nominate any site previously
nominated under subparagraph (A), that was not rec-
ommended as a candidate site under subparagraph (B)."

Subsec (d). Pub. L 100-202 and Pub. L. 100-203,
§5011(c), amended section identically, redesignating
subsec. (e) as (d) and striking out former subsec (d)
which read as follows: *After the required recom-
mendation of candidate sites under subsection (b) of
this section, the Secretary may continue, as he deter-
mines necessary, to identify and study other sites to
determine their suitability for recommendation for site
characterization, in accordance with the procedures de-
scribed in this section.”

Subsec. (e) Pub L. 100-202 and Pub. L 100-203,
§5011(d), which contained identical amendments direct-
ing that subsec. (f) be struck out and all subsequent
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subsections be redesignated accordingly, was executed
by striking out subsec. (e) as the probable intent of
Congress because of the redesignation of former subsec.
(D) as (e) by Pub. L 100-202 and Pub. L 100-203, §5011(c),
and the absence of any subsections subsequent to
former subsec. (f). Subsec (e) read as follows: “Nothing
in this section may be construed as prohibiting the
Secretary from continuing ongoing or presently
planned site characterization at any site on Depart-
ment of Energy land for which the location of the prin-
cipal borehole has been approved by the Secretary by
August 1, 1982, except that (1) the environmental as-
sessment described in subsection (b)(1) of this section
shall be prepared and made avallable to the public be-
fore proceeding to sink shafts at any such site; and (2)
the Secretary shall not continue site characterization
at any such site unless such site is among the can-
didate sites recommended by the Secretary under the
first sentence of subsection (b) of this section for site
characterization and approved by the President under
subsection (c) of this section; and (3) the Secretary
shall conduct public hearings under section 10133(b)(2)
of this title and comply with requirements under sec-
tion 10137 of this title within one year of January 17,
1983.”

Pub. L. 100-202 and Pub. L. 100-203, §5011(c), amended
section identically, redesignating subsec (f) as (e).
Former subsec. (¢) redesignated (d).

Subsec. (f). Pub. L. 100-202 and Pub. L 100-203,
§5011(c), amended section identically, redesignating
subsec. (f) as (e).

CHANGE OF NAME

“Upited States Geological Survey™ substituted for
“Geological Survey” in subsec. (&) pursuant to provi-
sion of title I of Pub. L. 102-154, set out as a note under
section 31 of Tatle 43, Public Lands.

DELEGATION OF NOTIFICATION FUNCTION

Letter of the President of the United States, dated
May 28, 1986, 51 F.R. 19531, provided:

Letter to the Honorable John S. Herrington, Sec-
retary of Energy
Dear Mr. Secretary:

You are hereby authorized to perform the notifica-
tion function vested in the President pursuant to Sec-
tion 112(c)(1) of the Nuclear Waste Policy Act of 1982, 42
U S.C. §10132(c)(1)

This document shall be published in the Federal Reg-
ister.

Sincerely,
RONALD REAGAN.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10101, 10133,
10137, 10138, 10139, 10161, 10172a, 10221 of this title.

$10133. Site characterization
(2) In general

The Secretary shall carry out, in accordance
with the provisions of this section, appropriate
site characterization activities at the Yucca
Mountain site. The Secretary shall consider
fully the comments received under subsection
(bX2) of this section and section 10132(b)(2) of
this title and shall, to the maximum extent
practicable and in consultation with the Gov-
ernor of the State of Nevada, conduct site char-
acterization activities in a manner that mini-
mizes any significant adverse environmental im-
pacts identified in such comments or in the en-
vironmental assessment submitted under sub-
section (b)(1) of this section.

(b) Commission and States

(1) Before proceeding to sink shafts at the
Yucca Mountain site, the Secretary shall submit

e
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for such candidate site to the Commission and
to the Governor Or legislature of the State of
Nevada, for their review and comment—

(A) a general plan for site characterization
activities to be conducted at such candidate
site, which plan shall include—

(1) a description of such candidate site;

(ii) a description of such site characteriza-
tion activities, including the following: the
extent of planned excavations, plans for any
onsite testing with radioactive or nonradio-
active material, plans for any investigation
activities that may affect the capability of
such candidate site to isolate high-level
radioactive waste and spent nuclear fuel,
and plans to control any adverse, safety-re-
lated impacts from such site characteriza-
tion activities; ‘

(iii) plans for the

L

decontamination and de-
commissioning of such candidate site, and
for the mitigation of any significant adverse
environmental impacts caused by site char-
acterization activities if it is determined un-
suitable for application for a construction
authorization for a repository;

(iv) criteria to be used to determine the
suitability of such candidate site for the lo-
cation of a repository, developed pursuant to
section 10132(a) of this title; and

(v) any other information required by the
Commission;

(B) a description of the possible form or
packaging for the high-level radioactive waste
and spent nuclear fuel to be emplaced in such
repository, & description, to the extent prac-
ticable, of the relationship between stch waste
form or packaging and the geologic medium of
such site, and a description of the activities
being conducted by the Secretary with respect
to such possible waste form or packaging or
such relationship; and

) a conceptual repository design that
takes into account likely site-specific require-

ments.

(2) Before proceeding to sink shafts at the
- Yucca Mountain site, the Secretary shall (A)
make available to the public the site character-
ization plan described in paragraph (1) and (B)
hold public hearings in the vicinity of such can-
didate site to inform the residents of the area in
which such candidate site is located of such
plan, and to receive their comments.

(3) During the conduct of site characterization
activities at the Yucca Mountain site, the Sec-
retary shall report not less than once every 6
months to the Commission and to the Governor
and legislature of the State of Nevada, on the
nature and extent of such activities and the in-
formation developed from such activities.

(c) Restrictions

(1) The Secretary may conduct at the Yucca
Mountain site only such site characterization
activities as the Secretary considers necessary
to provide the data required for evaluation of
the suitability of such site for an application to
be submitted to the Commission for a construc-
tion authorization for a repository at such site,
and for compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.).
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(2) In conducting site characterization activi-
ties—

(A) the Secretary may not use any radio-
active material at a site unless the Commis-
sion concurs that such use is necessary to pro-
vide data for the preparation of the required
environmental reports and an application for a
construction anthorization for a repository at

such site; and
(B) if any radioactive material is used at a

site—

(i) the Secretary shall use the minimum
quantity necessary to determine the suit-
ability of such site for a repository, but in
no event more than the curie equivalent of
10 metric tons of spent nuclear fuel; and

(ii) such radicactive material shall be fully
retrievable.

(3) If the Secretary at any time determines the
Yucca Mountain site to be unsuitable for devel-
opment as a repository, the Secretary shall—

(A) terminate all site characterization ac-
tivities at such site;

(B) notify the Congress, the Governor and
legislature of Nevada of such termination and
the reasons for such termination;

(C) remove any high-level radioactive waste,
spent nuclear fuel, or other radioactive mate-
rials at or in such site as promptly as prac-
ticable;

(D) take reasonable and necessary steps to
reclaim the site and to mitigate any signifi- -
cant adverse environmental 1;npa,ct,s caused by R N
site characterization activities at such site; -

() suspend all future benefits payments
under part F of this subchapter with respect to
such site; and

(F) report to Congress not later than 6
months after such determination the Sec-
retary's recommendations for further action
to assure the safe, permanent disposal of spent
nuclear fuel and high-level radioactive waste, T~
including the need for new legislative author- -t

ity.
(d) Preliminary activities e
Each activity of the Secretary under this sec- - [T
tion that is in compliance with the provisions of e T
subsection (c) of this section shall be considered o

a preliminary decisionmaking activity. No such
activity shall require the preparation of an envi- .
ronmental impact statement under section =
102(2)(C) of the National Environmental Policy .
Act of 1969 (42 U.S.C. 4332(2)(C)), or to? require .
any environmental review under subparagraph
(E) or (F) of section 102(2) of such Act. R

(Pub. L. 97-425, title 1, §113, Jan. 7, 1983, 96 Stat
2211; Pub. L. 100-202, §101(d) [title III, §300), Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub "
100-203, title V, §5011(e)~(g), Dec. 22, 1987, 101 3
Stat. 1330-228.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re
ferred to in subsec. (c)(1), is Pub. L. 91-190, Jan. 1,:1970
83 Stat. 852, as amended, which is classified generally
to chapter 55 (54321 et seq) of this title For complete.
classification of this Act to the Code, see Short Title
pote set out under section 4321 of this title and Tables

a.

———
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activi- = AMENDMENTS such site. If, upon completion of such hearings
o 1987—Subsec (a). Pub. L. 100-202 and Pub. L. 100-203, and completion of site characterization actl_vi-
radio- §5011(e)(2), which contained identica! amendments di- ties at the Yucca Mountain site, under section
mmis- - recting that “at the Yucca Mountain site” be sub- 10133 of this title, the Secretary decides to rec-
;0 pro- o stituted for “beginning™ and all that follows through ommend approval of such site to the President,
quired ) “‘gealogical media™, were executed by substituting “at the Secretary shall notify the Governor and leg-
n for a . the Yucca Mountain site” for “beginning with the can-  jslature of the State of Nevada, of such decision.
at - didate sites that have been approved under section No sooner than the expiration of the 30-day pe-
ory o L o s Htle and are tocated In various geologle  1iog following such notification, the Secretary
s media™ as the probable ent o ngress - ’
data = Pub. L. 100-202 and Pub. L. 100-203, §5011(e)(1), amend-  SB211 fﬁ‘bféﬁt ti?i the President & recommendation
) e ed subsec. (a) identically, substituting “State of Ne- tbhat the President approve such site for the de-
imum N vada™ for “State involved or the governing body of the Vvelopment of a repository. Any such recom-
s sult- = affected Indian tribe involved”. mendation by the Secretary shall be based on
but in Subsec. (b)1). Pub. L. 100-202 and Pub L 100-203, the record of information developed by the Sec-
ent of §5011()(1), amended par. (1) identically, substituting retary under section 10133 of this title and this
d “the Yucca Mountain site” for “any candidate site” section, including the information described in
and “‘the Governor or legislature of the State of Ne- subparagraph (A) through subparagraph (G). To-
e fully vada” for “‘either the Governor and legislature of the gether with any recommendation of a site under
State in which such candidate site is located, or the this paragraph, the Secretary shall make avail-
governing body of the affected Indian tribe on whose !
es the reservation such candidate site is located, as the case able to the public, and submit to the President,
devel- may be™. ' a comprehensive statement of the basis of such
1— Subsec. (b)(2). Pub L. 100-202 and Pub. L. 100-203, recommendation, including the following:
mn ac- §5011(f)(2), amended par. (2) identically, substituting (4) a description of the proposed repository,
“the Yucca Mountain site” for “any candidate site™. including preliminary engineering specifica-
r and Subsec. (bX3). Pub. L. 100-202 and Pub. L. 100-203, tions for the facility;
yn and §5011()(3), amended par. (3) identically, substituting (B) a description of the waste form or pack-
‘the Yucca Mountain site™ for *“a candidate site”, aging proposed for use at such repository, and
waste, striking “‘either” before ‘;the Gfavemor”. and substitut- an explanation of the relationship between
mate- ing *‘the State of Nevada” for ‘‘the State in which such such waste form or packaging and the geologic
candidate site is located, or the governing body of the medium of such site:
prac- affected Indian tribe where such candidate site is lo- (C) a discussion of data obtained in site
cated, as the case may be”. ?
eps to Subsec. (c)(1). Pub. L. 100-202 and Pub. L. 100-203, ::gx;;;’cggx:‘zlitgg?te.activities, relating to the
ignifi- §5011(g)(1), amended par. (1) identically, substituting : »
sig by “the Yucca Mountain site” for “any candidate site”, (D) a final environmental impa.c}; statement
tte: “suitability of such site” for *‘suitability of such can- prepared for the Yucca Mountain site pursunant
ments didate site”, and *‘repository at such site” for “reposi- to subsection (f) of this section and the Na-
% to tory at such candidate site”. tional Environmental Policy Act of 1969 (42
ec Subsec, (cX2) Pub L. 100-202 and Pub. L. 100-203,  TU.S.C. 4321 et seq.), together with comments
h 6 §5011(g)(2), amended par. (2) identically, striking out made concerning such environmental impact
ag ‘‘candidate” before “‘site’” in two places in subpar. (A) statement by the Secretary of the Interior,
ec- and in two places in subpar. (B) the Council on Environmental Quality, the
action Subsec. (¢)(3), (4). Pub. L. 100-202 and Pub. L. 100-203, Administrator, and the Commission, except
spent §5011(g)(3), amended subsec (c) identically, adding par. that the S i_‘ hall tb i 'd in D
waste, (3) and striking out former pars. (3) and (4) which read L. 1he Secretary shall not be require any
thor- as follows: such environmental impact statement to con-
a *“(3) If site characterization activities are terminated sider the need for a repository, the alter-
at a candidate site for any reason, the Secretary shall natives to geological disposal, or alternative
(&) notify the Congress, the Governors and legislatures sites to the Yucca Mountain site;
is sec- of all States in which candidate sites are located, and (E) preliminary comments of the Commis-
ons of the governing bodies of all affected Indian tribes where sion concerning the extent to which the at-
idered candidate sites are located, of such termination and the depth site characterization analysis and the
reasons for such termination; and (B) remove any high- waste form proposal for such site seem to be
3> such level radioactive waste, spent nuclear fuel, or other fficient for inclusion i 1 i
1 envi- radioactive materials at or in such candidate site as Saificlent for inclusion in any application to
ection promptly as practicable. be submitted by the Secretary for licensing of
Policy **(4) If a site Is determined to be unsuitable for appli- such site as a repository;
equire cation for a construction authorization for a reposi- (F) the views and comments of the Governor
graph tory, the Secretary shall take reasonable and necessary and legislature of any State, or the governing
steps to reclaim the site and to mitigate any signifi- body of any affected Indian tribe, as deter-
cant adverse environmental impacts caused by site mined by the Secretary, together with the re-
i Stat. characterization activities.” sponse of the Secretary to such views:
|, Dec. SECTION REFERRED TO IN OTHER SEGTIONS (G) such other information as the Secretary
1b. L. considers appropriate; and
;7’ 101 This section is referred to in sections 10101, 10132, (H) any impact report submitted under sec-
10134, 10136, 10244, 10245 of this title. tion 10136(c)(2)(B) of this title by the State of
§10134. Site approval and construction author- Nevada.
9. re- ization ?xA)tlIxf' lg.fterd recommfémdatiﬁn by th;&w Sec-

, 1970, . . . . retary, the President considers the Yucca Moun-
;eral]y (a) Hearings and Presidential reco"_‘mendatwn tain site qualified for application for a construc-
mplete (1) The Secretary shall hold public hearings in  tion authorization for a repository, the Presi-
t Title the vicinity of the Yucca Mountain site, for the dent shall submit a recommendation of such site
Tables. purposes of informing the residents of the area to Congress.

ear

of such consideration and receiving their com-
ments regarding the possible recommendation of

(B) The President shall submit with such rec-
ommendation a copy of the statement for such
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site prepared by the Secretary under paragraph

Q).

(3)(A) The President may not recommend the
approval of the Yucca Mountain site unless the
Secretary has recommended to the President
under paragraph (1) approval of such site and
has submitted to the President a statement for
such site as required under such paragraph.

(B) No recommendation of a site by the Presi-
dent under this subsection shall require the
preparation of an environmental impact state-
ment under section 102(2)(C) of the National En-
vironmental Policy Act of 1963 (42 U.S.C.
4332(2)(C)), or to! require any environmental re-
view under subparagraph (E) or (F) of section
102(2) of such Act.

(b) Submission of application

If the President recommends to the Congress
the Yucca Mountain site under subsection (a) of
this section and the site designation is per-
mitted to take effect under section 10135 of this
title, the Secretary shall submit to the Commis-
_sion an application for a construction authoriza-
tion for a repository at such site not later than
90 days after the date on which the recom-
mendation of the site designation is effective
under such section and shall provide to the Gov-
ernor and legislature of the State of Nevada a
copy of such application.

(c) Status report on application

Not later than 1 year after the date on which
an application for a construction authorization
is submitted under subsection (b) of this section,
and annually thereafter until the date on which
such authorization is granted, the Commission
shall submit a report to the Congress describing

the proceedings undertaken through the date of
such report with regard to such application, in-
cluding a description of—
(1) any major unresolved safety issues, and
the explanation of the Secretary with respect
to design and operation plans for resolving

such issues;
(2) any matters of contention regarding such

application; and
(3) any Commission actions regarding the

granting or denial of such authorization.
(d) Commission action

The Commission shall consider an application
for a construction authorization for all or part
of a repository in accordance with the laws ap-
plicable to such applications, except that the
Commission shall issue 2 final decision approv-
ing or disapproving the issuance of a construc-
tion authorization not later than the expiration
of 3 years after the date of the submission of
such application, except that the Commission
may extend such deadline by not more than 12
months if, not less than 30 days before such
deadline, the Commission complies with the re-
porting requirements established in subsection
(e)(2) of this section. The Commission decision
approving the first such application shall pro-
hibit the emplacement in the first repository of
a quantity of spent fuel containing in excess of
70,000 metric tons of heavy metal or a quantity
of solidified high-level radicactive waste result-

J N —
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ing from the reprocessing of such a quantity of
spent fuel until such time as 2 second repository
i{s in operation. In the event that a monitored
retrievable storage facility, approved pursuant
to part C of this subchapter, shall be located, or
is planned to be located, within 50 miles of the
first repository, then the Commission decision
approving the first such application shall pro-
hibit the emplacement of & quantity of spent
fuel containing in excess of 70,000 metric tons of
heavy metal or a quantity of solidified high-
level radioactive waste resulting from the re-
processing of spent fuel in both the repository
and monitored retrievable storage facility until
such time as a second repository is in operation.
(e) Project decision schedule

(1) The Secretary shall prepare and update, as
appropriate, in cooperation with all affected
Federal agencies, a project decision schedule
that portrays the optimum way to attain the op-
eration of the repository, within the time peri-
ods specified in this part. Such schedule shall in-
clude a description of objectives and a sequence
of deadlines for all Federal agencies required to
take action, including an jdentification of the
activities in which a delay in the start, or com-
pletion, of such activities will cause a delay in
beginning repository operation.

(2) Any Federal agency that determines that it
cannot comply with any deadline in the project
decision schedule, or fails to so comply, shall
submit to the Secretary and to the Congress a
written report explaining the reason for its fail-
ure or expected failure to meet such deadline,
the reason why such agency could not reach an
agreement with the Secretary, the estimated
time for completion of the activity or activities
involved, the associated effect on its other dead-
lines in the project decision schedule, and any
recommendations it may have or actions it in-
tends to take regarding any improvements in its
operation or organization, or changes to its stat-
utory directives or aunthority, so that it will be
able to mitigate the delay involved. The Sec-
retary, within 30 days after receiving any such
report, shall file with the Congress his response
to such report, including the reasons why the
Secretary could not amend the project decision
schedule to accommodate the Federal agency in-
volved.

() Environmental impact statement

(1) Any recommendation made by the Sec-
retary under this section shall be considered a
major Federal action significantly affecting the
quality of the human environment for purposes
of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq ). A final environ-
mental impact statement prepared by the Sec-
retary under such Act shall accompany any rec-
ommendation to the President to approve a site
for a repository.

(2) With respect to the requirements imposed
by the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), compliance with the
procedures and requirements of this chapter
shall be deemed adequate consideration of the
need for a repository, the time of the imtial
availability of a repository, and all alternatives
to the isolation of high-level radloactive waste
and spent nuclear fuel in a repository. .
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(3) For purposes of complying with the re-
quirements of the National Environmental Pol-
jcy Act of 1969 (42 U.S.C. 4321 et seq.) and this
section, the Secretary need not consider alter-
nate sites to the Yucca Mountain site for the re-
pository to be developed under this part.

(4) Any environmental impact statement pre-
pared in connection with a repository proposed
to be constructed by the Secretary under this
part shall, to the extent practicable, be adopted
by the Commission in connection with the issu-
ance by the Commission of a construction au-
thorization and license for such repository. To
the extent such statement is adopted by the
Commission, such adoption shall be deemed to
also satisfy the responsibilities of the Commis-
sion under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) and no further
consideration shall be required, except that
nothing in this subsection shall affect any inde-
pendent responsibilities of the Commission to
protect the public health and safety under the
Atomic Energy Act of 1954 (42 U.S.C. 2011 et

seq.).

(5) Nothing in this chapter shall be construed
to amend or otherwise detract from the licens-
ing requirements of the Nuclear Regulatory
Commission established in title II of the Energy
Reorganization Act of 1974 (42 U.SC. 5841 et
seq.).

(6) In any such statement prepared with re-
spect to the repository to be constructed under
this part, the Nuclear Regulatory Commission
need not consider the need for a repository, the
time of initial availability of a repository, alter-
nate sites to the Yucca Mountain site, or non-
geologic alternatives to such site.

(Pub. L. 97425, title I, §114, Jan. 7, 1983, 96 Stat.
2213; Pub. L. 100-202, §101(d) {title IIL, §300], Dec.
22, 1087, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(h)~«D, Dec. 22, 1887, 101
Stat. 1330-229, 1330-230.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsecs (a)1XD) and (f), is Pub. L. 91-190,
Jan. 1, 1970, 83 Stat. 852, as amended, which is classified
generally to chapter 55 (§4321 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 4321 of this title
and Tables.

The Atomic Energy Act of 1954, referred to in subsec.
(0(4), is act Aug. 1, 1946, ch. 724, as added by act Aug.
30, 1954, ch. 1073, §1, 68 Stat. 921, and amended, which is
classified generally to chapter 23 (§2011 et seq.) of this
title For complete classification of this Act to the
Code, see Short Title note set out under section 2011 of
this title and Tables.

The Energy Reorganization Act of 1974, referred to in
subsec. ()(5), is Pub L. 93-438, Oct. 11, 1974, 88 Stat.
1233, as amended Title IT of the Energy Reorganization
Act of 1974 is classified generally to subchapter IT (§5841
et seq ) of chapter 73 of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 5801 of this title and Tables.

AMENDMENTS

1987—Subsec. (a)1) Pub. L 100-202 and Pub. L.
100-203, §5011(h)1)}AXE), amended par. (1) identically,
in introductory provisions substituting “vicinity of the
Yucca Mountain site for *‘vicinity of each site under
consideration for recommendation to the President
under this paragraph as a site for the development of a
repository™, striking out *in which such site is lo-
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cated” after “residents of the area”, substituting ‘‘ac-
tivities at the Yucca Mountain site” for “activities at
not less than 3 candidate sites for the first proposed re-
pository, or from all of the characterized sites for the
development of subsequent respositories” {sic] and ‘“‘of
Nevada®” for “in which such site is located, or the gov-
erning body of the affected Indian tribe where such site
is located, as the case may be”, and struck out before
last sentence *In making site recommendations and
approvals subsequent to the first site recommendation,
the Secretary and the President, respectively, shall
also consider the need for regional distribution of re-
positories and the need to minimize, to the extent prac-
ticable, the impacts and cost of transporting spent fuel
and solidified high-level radioactive waste.”

Subsec. (a)(1)(D). Pub. L. 100202 and Pub L. 100-203,
§5011(h)1)(F), generally amended subpar. (D) identi-
cally. Prior to amendment, subpar. (D) read as follows®
©a final environmental impact statement prepared pur-
suant to subsection (f) of this section and the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), including an analysis of the consideration given
by the Secretary to not less than 3 candidate sites for
the first proposed respository [sic] or to all of the char-
acterized sites for the development of subsequent re-
positories, with respect to which site characterization
is completed under section 10133 of this title, together
with comments made concerning such environmental
impact statement by the Secretary of the Interior, the
Council on Environmental Quality, the Administrator,
and the Commission, except that any such environ-
mental impact statement concerning the first reposi-
tory to be developed under this chapter shall not be re-
quired to consider the need for a repository or the al-
ternatives to geologic disposal;™.

Subsec. (a)(1)}H). Pub. L. 100-202 and Pub. L. 100-203,
§5011¢h)(1X(G), amended subpar. (H) identically, sub-
stituting *“the State of Nevada™ for “‘the State in which
such site is located, or under section 10138(b)3)(B) of
this title by the affected Indian tribe where such site is
located, as the case may be’’.

Subsec. (aX2). Pub. L. 100-202 and Pub. L. 100-203,
§5011(h)(2), amended subsec. (a) identically, adding par.
(2) and striking out former par. (2) which required sub-
mission of recommendation of one site for repository
not later than Mar. 31, 1987, and recommendation of
second site not later than Mar. 31, 1990, and permitted
subsequent recommendations for other sites and exten-
sion of deadlines.

Subsec (2)(3), (4). Pub. L. 100-202 and Pub. L 100-203,
§5011(h)(2), (3). amended subsec. (a) identically, redesig-
nating par. (4) as (3), in subpar. (A), substituting ‘‘the
Yucca Mountain site’* for ‘‘any site under this sub-
section” and “statement” for *‘report’’, and stnking
out former par. (3) which read as follows: “If approval
of any such site recommendation does not take effect
as a result of a disapproval by the Governor or legisla-
ture of a State under section 10136 of this title or the
governing body of an affected Indian tribe under sec-
tion 10138 of this title, the President shall submit to
the Congress, not later than 1 year after the dis-
approval of such recommendation, a recommendation
of another site for the first or subsequent repository.’”

Subsec. (b). Pub. L. 100-202 and Pub L 100-203,
§5011(1), amended subsec. (b) identically, substituting
“the Yucca Mountain site™ for “a site for a repository”
and “State of Nevada® for “State in which such site is
located, or the governing body of the affected Indian
tribe where such site is located, as the case may be,”.

Subsec (d) Pub. L. 100-202 and Pub. L. 100-203,
§5011(j), amended subsec. (d) identically, substituting
“than the expiration” for “than— (1) January 1, 1989,
for the first such application, and January 1, 1932 for
the second such applhication; or (2) the expiration™ and
s:igubsection (e)(2) of this section’ for *‘subsection (eX2)
of this section, whichever occurs later’.

Subsec. (e)(1). Pub. L. 100-202 and Pub. L. 100-203,
§5011(k), amended par. (1) identically, substituting *‘op-
eration of the repository” for *‘operation of the reposi-
tory involved”.
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Subsec. (f). Pub. L. 100-202 and Pub. L. 100-203,
§5011(1), generally amended subsec. (f) 1dentically, sub-
stituting provisions consisting of pars. (1) to (6) for
former provisions consisting of single uanumbered par.

TERMINATION OF REPORTING REQUIREMENTS

For termirnation, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which a report required
under subsec. (¢) of this section is listed as the 1Tth
item on page 186), see section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance

VIABILITY ASSESSMENT OF YUCCA MOUNTAIN SITE

Pub. L. 104-206, title III, Sept. 30, 1996, 110 Stat. 2995,
provided in part. “That no later than September 30,
1998, the Secretary shall provide to the President and
to the Congress a viability assessment of the Yucca
Mountain site. The viability assessment shall include:

(1) the preliminary design concept for the critical
elements for the repository and waste package;

“(2) a total system performance assessment, based
upon the design concept and the scientific data and
analysis available by September 30, 1998, describing
the probable behavior of the repository in the Yucca
Mountain geological setting relative to the overall
system performance standards,

*(3) a plan and cost estimate for the remaining
work required to complete a license application; and

“(4) an estimate of the costs to construct and oper-
ate the repository in accordance with the design con-

cept.”
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10135, 10136,
10138, 10142, 10165 of this title.

§10135. Review of repository site selection

(a) “Resolution of repository siting approval” de-
fined

For purposes of this section, the term *‘resolu-
tion of repository siting approval’” means a joint
resolution of the Congress, the matter after the
resolving clause of which is as follows: “That
there hereby is approved the site at .......... for a
repository, with respect to which a notice of dis-
approval was submitted by ......... on .......... ",
The first blank space in such resolution shall be
filled with the name of the geographic location
of the proposed site of the repository to which
such resolution pertains; the second blank space
in such resolution shall be filled with the des-
ignation of the State Governor and legislature
or Indian tribe governing body submitting the
notice of disapproval to which such resolution
pertains; and the last blank space in such reso-
iution shall be filled with the date of such sub-
mission.

(b) State or Indian tribe petitions

The designation of a site as suitable for appli-
cation for a construction authorization for a re-
pository shall be effective at the end of the 60-
day period beginning on the date that the Presi-
dent recommends such site to the Congress
under section 10134 of this title, unless the Gov-
ernor and legislature of the State in which such
site is located, or the governing body of an In-
dian tribe on whose reservation such site is lo-
cated, as the case may be, has submitted to the
Congress a notice of disapproval under section
10136 or 10138 of this title. If any such notice of

disapproval has been submitted, the designation
of such site shall not be effective except as pro-
vided under subsection (c) of this section.

{c) Congressional review of petitions

If any notice of disapproval of a repository
site designation has been submitted to the Con-
gress under section 10136 or 10138 of this title
after a recommendation for approval of such site
is made by the President under section 10134 of
this title, such site shall be disapproved unless,
during the first period of 90 calendar days of
continuous session of the Congress after the
date of the receipt by the Congress of such no-
tice of disapproval, the Congress passes a resolu-
tion of repository siting approval in accordance
with this subsection approving such site, and
such resolution thereafter becomes law.

(d) Procedures applicable to Senate

(1) The provisions of this subsection are en-
acted by the Congress—

(A) as an exercise of the rulemaking power
of the Senate, and as such they are deemed a
part of the rules of the Senate, but applicable
only with respect to the procedure to be fol-
lowed in the Senate in the case of resolutions
of repository siting approval, and such provi-
sions supersede other rules of the Senate only
to the extent that they are inconsistent with
such other rules; and

(B) with full recognition of the constitu-
tional right of the Senate to change the rules
(so far as relating to the procedure of the Sen-
ate) at any time, in the same manner and to
the same extent as in the case of any other
rule of the Senate.

(2)(A) Not later than the first day of session
following the day on which any notice of dis-
approval of a repository site selection is submit-
ted to the Congress under section 10136 or 10138
of this title, a resolution of repository siting ap-
proval shall be introduced (by request) in the
Senate by the chairman of the committee to
which such notice of disapproval is referred, or
by a Member or Members of the Senate des-
ignated by such chairman.

(B) Upon introduction, a resolution of reposi-
tory siting approval shall be referred to the ap-
propriate committee or committees of the Sen-
ate by the President of the Senate, and all such
resolutions with respect to the same repository
site shall be referred to the same committee or
committees. Upon the expiration of 60 calendar
days of continuous session after the introduc-

tion of the first resolution of repository siting -

approval with respect to any site, each commit-
tee to which such resolution was referred shall -
make its recommendations to the Senate.

(3) If any committee to which is referred a res-
olution of siting approval introduced under

paragraph (2)(A), or, in the absence of such a . -

resolution, any other resolution of siting ap-~.

proval introduced with respect to the site in- =
volved, has not reported such resolution at the .
end of 60 days of continuous session of Congress
after introduction of such resolution, such com-"
mittee shall be deemed to be discharged from:.:
further consideration of such resolution, and ::
such resolution shall be placed on the appro--.

priate calendar of the Senate. v
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(4)(A) When each committee to which a resolu-
tion of siting approval has been referred has re-
ported, or has been deemed to be discharged
from further consideration of, a resolution de-
scribed in paragraph (3), it shall at any time
thereafter be in order (even though a previous
motion to the same effect has been disagreed to)
for any Member of the Senate to move to pro-
ceed to the consideration of such resolution.
Such motion shall be highly privileged and shall
not be debatable. Such motion shall not be sub-
ject to amendment, to a motion to postpone, or
to a motion to proceed to the consideration of
other business. A motion to reconsider the vote
by which such motion is agreed to or disagreed
to shall not be in order. If 2 motion to proceed
to the consideration of such resolution is agreed
to, such resolution shall remain the unfinished
business of the Senate until disposed of.

(B) Debate on a resolution of siting approval,
and on all debatable motions and appeals in con-
nection with such resolution, shall be limited to
not more than 10 hours, which shall be divided
equally between Members favoring and Members
opposing such resolution. A motion further to
limit debate shall be in order and shall not be
debatable. Such motion shall not be subject to
amendment, to a motion to postpone, or to a
motion to proceed to the consideration of other
business, and a motion to recommit such resolu-
tion shall not be in order. A motion to recon-
sider the vote by which such resolution is agreed
to or disagreed to shall not be in order.

(C) Immediately following the conclusion of
the debate on a resolution of siting approval,
and a single quorum call at the conclusion of
such debate if requested in accordance with the
rules of the Senate, the vote on final approval of
such resolution shall occur.

(D) Appeals from the decisions of the Chair re-
lating to the application of the rules of the Sen-
ate to the procedure relating to a resolution of
siting approval shall be decided without debate.

(5) If the Senate recelves from the House a res-
olution of repository siting approval with re-
spect to any site, then the following procedure
shall apply:

(A) The resolution of the House with respect
to such site shall not be referred to a commit-
tee.

(B) With respect to the resolution of the
Senate with respect to such site—

(i) the procedure with respect to that or
other resolutions of the Senate with respect
to such site shall be the same as if no resolu-
tion from the House with respect to such
site had been received; but

(ii) on any vote on final passage of a reso-
lution of the Senate with respect to such
site, a resolution from the House with re-
spect to such site where the text is identical
shall be automatically substituted for the
resolution of the Senate.

(e) Procedures applicable to House of Represent-
atives

(1) The provisions of this section are enacted
by the Congress—

(A) as an exercise of the rulemaking power
of the House of Representatives, and as such
they are deemed a part of the rules of the
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House, but applicable only with respect to the
procedure to be followed in the House in the
case of resolutions of repository siting ap-
proval, and such provisions supersede other
rules of the House only to the extent that they
are inconsistent with such other rules; and

(B) with full recognition of the constitu-
tional right of the House to change the rules
(so far as relating to the procedure of the
House) at any time, in the same manner and
to the same extent as in the case of any other
rule of the House.

(2) Resolutions of repository siting approval
shall upon introduction, be immediately re-
ferred by the Speaker of the House to the appro-
priate committee or committees of the House.
Any such resolution received from the Senate
shall be held at the Speaker’s table.

(3) Upon the expiration of 60 days of continu-
ous session after the introduction of the first
resolution of repository siting approval with re-
spect to any site, each committee to which such
resolution was referred shall be discharged from
further consideration of such resolution, and
such resolution shall be referred to the appro-
priate calendar, unless such resolution or an
identical resolution was previously reported by
each committee to which it was referred.

(4) It shall be in order for the Speaker to rec-
ognize a Member favoring a resolution to call up
a resolution of repository siting approval after
it has been on the appropriate calendar for 5 leg-
islative days. When any such resolution is called
up, the House shall proceed to its immediate
consideration and the Speaker shall recognize
the Member calling up such resolution and a
Member opposed to such resolution for 2 hours
of debate in the House, to be equally divided and
controlled by such Members. When such time
has expired, the previous question shall be con-
sidered as ordered on the resolution to adoption
without intervening motion. No amendment to
any such resolution shall be in order, nor shall
it be in order to move to reconsider the vote by
which such resolution is agreed to or disagreed

to.

(5) If the House receives from the Senate a res-
olution of repository siting approval with re-
spect to any site, then the following procedure
shall apply:

(A) The resolution of the Senate with re-
spect to such site shall not be referred to a
committee.

(B) With respect to the resolution of the
House with respect to such site—

(1) the procedure with respect to that or
other resolutions of the House with respect
to such site shall be the same as if no resolu-
tion from the Senate with respect to such
site had been received; but

(ii) on any vote on final passage of a reso-
lution of the House with respect to such site,
a resolution from the Senate with respect to
such site where the text is identical shall be
automatically substituted for the resolution
of the House.

(f) Computation of days

For purposes of this section—
(1) continuity of session of Congress is bro-
ken only by an adjournment sine die; and
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(2) the days on which either House 1s not in
session because of an adjournment of more
than 3 days to a day certain are excluded in
the computation of the 90-day period referred
to in subsection (¢) of this section and the 60-
day period referred to in subsections (d) and
(e) of this section.

(g) Information provided to Congress

In considering any notice of disapproval sub-
mitted to the Congress under section 10136 or
10138 of this title, the Congress may obtain any
comments of the Commission with respect to
such notice of disapproval. The provision of such
comments by the Commission shall not be con-
strued as binding the Commission with respect
to any licensing or authorization action con-
cerning the repository involved.

(Pub. L. 97-425, title I, §115, Jan. 7, 1983, 96 Stat.
2217.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10134,
10136, 10138, 10155, 10161, 10166, 10168, 10225 of this title.

$10136. Participation of States
(a) Notification of States and affected tribes

The Secretary shall identify the States with
one or more potentially acceptable sites for a re-
pository within 90 days after January 7, 1983.
Within 90 days of such identification, the Sec-
retary shall notify the Governor, the State leg-
islature, and the tribal council of any affected
Indian tribe in any State of the potentially ac-
ceptable sites within such State. For the pur-
poses of this subchapter, the term *‘‘potentially
acceptable site’” means any site at which, after
geologic studies and field mapping but before de-
tailed geologic data gathering, the Department
undertakes preliminary drilling and geophysical
testing for the definition of site location.

(b) State participation in repository siting deci-
sions

(1) Unless otherwise provided by State law, the
Governor or legislature of each State shall have
authority to submit a notice of disapproval to
the Congress under paragraph (2). In any case in
which State law provides for submission of any
such notice of disapproval by any other person
or entity, any reference in this part to the Gov-
ernor or legislature of such State shall be con-
sidered to refer instead to such other person or
entity.

(2) Upon the submission by the President to
the Congress of a recommendation of a site for
a repository, the Governor or legislature of the
State in which such site is located may dis-
approve the site designation and submit to the
Congress a notice of disapproval. Such Governor
or legislature may submit such a notice of dis-
approval to the Congress not later than the 60
days after the date that the President rec-
ommends such site to the Congress under sec-
tion 10134 of this title. A notice of disapproval
shall be considered to be submitted to the Con-
gress on the date of the transmittal of such no-
tice of disapproval to the Speaker of the House
and the President pro tempore of the Senate.
Such notice of disapproval shall be accompanied
by a statement of reasons explaining why such

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 428

Governor or legislature disapproved the rec-
ommended repository site involved.

(3) The authority of the Governor or legisla-
ture of each State under this subsection shall
not be applicable with respect to any site lo-
cated on a reservation.

(c) Financial assistance

(1)(A) The Secretary shall make grants to the
State of Nevada and any affected unit of local
government for the purpose of participating in
activities required by this section and section
10137 of this title or anthorized by written agree-
ment entered into pursuant to section 10137(c) of
this title. Any salary or travel expense that
would ordinarily be incurred by such State or
affected unit of local government, may not be
considered eligible for funding under this para-
graph.

(B) The Secretary shall make grants to the
State of Nevada and any affected unit of local
government for purposes of enabling such State
or affected unit of local government—

(i) to review activities taken under this part
with respect to the Yucca Mountain site for
purposes of determining any potential eco-
normic, social, public health and safety, and
environmental impacts of a repository on such
State, or affected unit of local government
and its residents;

(ii) to develop a request for impact assist-
ance under paragraph (2);

(iii) to engage in any monitoring, testing, or
evaluation activities with respect to site char-
acterization programs with regard to such
site;

(iv) to provide information to Nevada resi-
dents regarding any activities of such State,
the Secretary, or the Commission with respect
to such site; and

(v) to request information from, and make
comments and recommendations to, the Sec-
retary regarding any activities taken under
this part with respect to such site.

(C) Any salary or travel expense that would
ordinarily be incurred by the State of Nevada or
any affected unit of local government may not
be considered eligible for funding under this
paragraph.

(2)(A)(1) The Secretary shall provide financial
and technical assistance to the State of Nevada,
and any affected unit of local government re-
questing such assistance.

(ii) Such assistance shall be designed to miti-
gate the impact on such State or affected unit of
local government of the development of such re-
pository and the characterization of such site.

(iii) Such assistance to such State or affected
unit of local government of such State shall
commence upon the initiation of site character-
ization activities.

(B) The State of Nevada and any affected unit
of local government may request assistance
under this subsection by preparing and submit-
ting to the Secretary a report on the economic,
social, public health and safety, and environ-
mental impacts that are likely to result from
site characterization activities at the Yucca
Mountain site. Such report shall be submitted
to the Secretary after the Secretary has submit-
ted to the State a general plan for site charac-
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terization activities under section 10133¢b) of
this title.

(C) As soon as practicable after the Secretary
has submitted such site characterization plan,
the Secretary shall seek to enter into a binding
agreement with the State of Nevada setting
forth—

(1) the amount of assistance to be provided
under this subsection to such State or affected
unit of local government; and

(ii) the procedures to be followed in provid-
ing such assistance.

(3)(A) In addition to financial assistance pro-
vided under paragraphs (1) and (2), the Secretary
shall grant to the State of Nevada and any af-
fected unit of local government an amount each
fiscal year equal to the amount such State or af-
fected unit of local government, respectively,
would receive if authorized to tax site charac-
terization activities at such site, and the devel-
opment and operation of such repository, as
such State or affected unit of local government
taxes the non-Federal real property and indus-
trial activities occurring within such State or
affected unit of local government.

(B) Such grants shall continue until such time
as all such activities, development, and oper-
ation are terminated at such site.

(4)(A) The State of Nevada or any affected unit
of local government may not receive any grant
under paragraph (1) after the expiration of the 1-
year period following—

@) the date on which the Secretary notifies
the Governor and legislature of the State of
Nevada of the termination of site character-
ization activities at the site in such-State;

(1i) the date on which the Yucca Mountain
site is disapproved under section 10135 of this
title; or

(iii) the date on which the Commission dis-
approves an application for a construction au-
thorization for a repository at such site;

whichever occurs first.

(B) The State of Nevada or any affected unit of
local government may not receive any further
assistance under paragraph (2) with respect to a
site if repository construction activities or site
characterization activities at such site are ter-
minated by the Secretary or if such activities
are permanently enjoined by any court.

(C) At the end of the 2-year period beginning
on the effective date of any license to receive
and possess for a repository in a State, no Fed-
eral funds, shall be made available to such State
or affected unit of local government under para-
graph (1) or (2), except for—

() such funds as may be necessary to sup-
port activities related to any other repository
located in, or proposed to be located in, such
State, and for which a license to receive and
possess has not been in effect for more than 1
year;

(ii) such funds as may be necessary to sup-
port State activities pursuant to agreements
or contracts for impact assistance entered
into, under paragraph (2), by such State with
the Secretary during such 2-year period; and

(ili) such funds as may be provided under an
agreement entered into under subchapter IV of
this chapter.
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(5) Financial assistance authorized in this sub-
section shall be made out of amounts held in the
Waste Fund.

(6) No State, other than the State of Nevada,
may receive financial assistance under this sub-
section after December 22, 1987.

(@) Additional notification and consultation

Whenever the Secretary is required under any
provision of this chapter to notify or consult
with the governing body of an affected Indian
tribe where & site is located, the Secretary shall
also notify or consult with, as the case may be,
the Governor of the State in which such reserva-
tion is located.

(Pub. L. 97425, title I, §116, Jan. 7, 1983, 96 Stat.
9220; Pub. L. 100-202, §101(d) [title I, §300], Dec.
22, 1997, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5032(a), Dec. 22, 1987, 101 Stat.
1330-241.)

AMENDMENTS

1987—Subsec. (c). Pub. L. 100-202 and Pub. L. 100-203
generally amended subsec. (c) identically, substituting
provisions consisting of pars. (1) to (6) for former provi-
sions consisting of pars. (1) to (5).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10134,
10135, 10137, 10138, 10161, 10166, 10169, 10173a, 10222, 10243
of this title.

$10137. Consultation with States and affected In-
dian tribes

(a) Provision of information

(1) The Secretary, the Commission, and other
agencies involved in the construction, oper-
ation, or regulation of any aspect of a repository
in a State shall provide to the Governor and leg-
jslature of such State, and to the governing
body of any affected Indian tribe, timely and
complete information regarding determinations
or plans made with respect to the site character-
jzation siting, development, design, licensing,
construction, operation, regulation, or decom-
missioning of such repository.

(2) Upon written request for such information
by the Governor or legislature of such State, or
by the governing body of any affected Indian
tribe, as the case may be, the Secretary shall
provide a written response to such request with-
in 30 days of the receipt of such request. Such
response shall provide the information requested
or, in the alternative, the reasons why the infor-
mation cannot be so provided. If the Secretary
fails to so respond within such 30 days, the Gov-
ernor or legislature of such State, or the govern-
ing body of any affected Indian tribe, as the case
may be, may transmit a formal written objec-
tion to such failure to respond to the President.
If the President or Secretary fails to respond to
such written request within 30 days of the re-
ceipt by the President of such formal written
objection, the Secretary shall immediately sus-
pend all activities in such State authorized by
this part, and shall not renew such activities
until the Governor or legislature of such State,
or the governing body of any affected Indian
tribe, as the case may be, has received the writ-
ten response to such written request required by
this subsection.
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(b) Consultation and cooperation

In performing any study of an area within a
State for the purpose of determining the suit-
ability of such area for a repository pursuant to
section 10132(c) of this title, and in subsequently
developing and loading! any repository within
such State, the Secretary shall consult and co-
operate with the Governor and legislature of
such State and the governing body of any af-
fected Indian tribe in an effort to resolve the
concerns of such State and any affected Indian
tribe regarding the public health and safety, en-
vironmental, and economic impacts of any such
repository. In carrying out his duties under this
part, the Secretary shall take such concerns
into account to the maximum extent feasible
and as specified in wntten agreements entered
into under subsection (c) of this section.

(c) Written agreement

Not later than 60 days after (1) the approval of
a site for site characterization for such a reposi-
tory under section 10132(c) of this title, or (2) the
written request of the State or Indian tribe in
any affected State notified under section
10136¢a) of this title to the Secretary, which-
ever,2 first occurs, the Secretary shall seek to
enter into a binding written agreement, and
shall begin negotiations, with such State and,
where appropriate, to enter into a separate bind-
ing agreement with the governing body of any
affected Indian tribe, setting forth (but not lim-
ited to) the procedures under which the require-
ments of subsections (a) and (b) of this section,
and the provisions of such written agreement,
shall be carried out. Any such written agree-
ment shall not affect the authority of the Com-
mission under existing law. Each such written
agreement shall, to the maximum extent fea-
sible, be completed not later than 6 months
after such notification. Such written agreement
shall specify procedures—

(1) by which such State or governing body of
an affected Indian tribe, as the case may be,
may study, determine, comment on, and make
recommendations with regard to the possible
public health and safety, environmental, so-
c1al, and economic impacts of any such reposi-
tory;

(2) by which the Secretary shall consider and
respond to comments and recommendations
made by such State or governing body of an
affected Indian tribe, including the period in
which the Secretary shall 5o respond;

(3) by which the Secretary and such State or
governing body of an affected Indian tribe may
review or modify the agreement periodically;

(4) by which such State or governing body of
an affected Indian tribe i{s to submit an impact
report and request for impact assistance under
section 10136(c) of this title or section 10138(b)
of this title, as the case may be;

(5) by which the Secretary shall assist such
State, and the units of general local govern-
ment in the vicinity of the repository site, in
resolving the offsite concerns of such State
and units of general local government, includ-
ing, but not limited to, questions of State 1i-

180 in original Probably should be “Jocating™.
250 in original The comma probably should not appear
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ability arising from accidents, necessary road
upgrading and access to the site, ongoing
emergency preparedness and emergency re-
sponse, monitoring of transportation of high-
level radicactive waste and spent nuclear fuel
through such State, conduct of baseline health
studies of inhabitants in neighboring commu-
nities near the repository site and reasonable
periodic monitoring thereafter, and monitor-
ing of the repository site upon any decommis-
sioning and decontamination;

(6) by which the Secretary shall consult and
cooperate with such State on a regular, on-
going basis and provide for an orderly process
and timely schedule for State review and eval-
uation, including identification in the agree-
ment of key events, milestones, and decision
points in the activities of the Secretary at the
potential repository site;

(7) by which the Secretary shall notify such
State prior to the transportation of any high-
level radioactive waste and spent nuclear fuel
into such State for disposal at the repository
site;

(8) by which such State may conduct reason-
able independent monitoring and testing of ac-
tivities on the repository site, except that
such monitoring and testing shall not unrea-
sonably interfere with or delay omnsite activi-
ties;

(9) for sharing, in accordance with applicable
law, of all technical and licensing information,
the utilization of available expertise, the fa-
cilitating of permit procedures, joint project
review, and the formulation of joint surveil-
lance and monitoring arrangements to carry
out applicable Federal and State laws;

(10) for public notification of the procedures
specified under the preceding paragraphs; and

{11) for resolving objections of a State and
affected Indian tribes at any stage of the plan-
ning, siting, development, construction, oper-
ation, or closure of such a facility within such
State through negotiation, arbitration, or
other appropriate mechanisms.

(d) On-site representative

The Secretary shall offer to any State, Indian
tribe or unit of local government within whose
jurisdiction a site for a repository or monitored
retrievable storage facility is located under this
subchapter an opportunity to designate a rep-
resentative to conduct on-site oversight activi-
ties at such site. Reasonable expenses of such
representatives shall be paid out of the Waste
Fund.

(Pub. L. 97-425, title I, §117, Jan. 7, 1983, 96 Stat
2222; Pub. L. 100-202, §101(d) [title 1II, §300], Dec.
22, 1987, 101 Stat. 1329-104, 1329-121; Pub. L.
100-203, title V, §5011(m), Dec. 22, 1987, 101 Stat.
1330-231; Pub. L. 104-66, title 1, §1051(i), Dec. 21,
1995, 109 Stat. 716)

AMENDMENTS

1995—Subsec. (¢) Pub. L. 10466 struck out after third
sentence “'If such written agreement is not completed
within such period, the Secretary shall report to the
Congress in writing within 30 days on the status of ne-
gotiations to develop such agreement and the reasons
why such agreement has not been completed. Prior to
submission of such report to the Congress, the Sec-
retary shall transmit such report to the Governor of
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such State or the governing body of such affected In-
dian tribe, as the case may be, for their review and
comments. Such comments shall be included in such

report prior to submission to the Congress
1987—Subsec. (d). Pub. L. 100-202 and Pub L. 100-203

amended section identically, adding subsec. (d)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10136,
10138, 10161, 10243 of this title.

§10138. Participation of Indian tribes

(a) Participation of Indian tribes in repository
siting decisions

Upon the submission by the President to the
Congress of a recommendation of a site for a re-
pository located on the reservation of an af-
fected Indian tribe, the governing body of such
Indian tribe may disapprove the site designation
and submit to the Congress a notice of dis-
approval. The governing body of such Indian
tribe may submit such a notice of disapproval to
the Congress not later than the 60 days after the
date that the President recommends such site to
the Congress under section 10134 of this title. A
notice of disapproval shall be considered to be
submitted to the Congress on the date of the
transmittal of such notice of disapproval to the
Speaker of the House and the President pro tem-
pore of the Senate. Such notice of disapproval
shall be accompanied by a statement of reasons
explaining why the governing body of such In-
dian tribe disapproved the recommended reposi-
tory site involved.

(b) Financial assistance

(1) The Secretary shall make grants to each
affected tribe notified under section 10136{(a) of
this title for the purpose of participating in ac-
tivities required by section 10137 of this title or
authorized by written agreement entered into
pursuant to section 10137(c) of this title. Any
salary or travel expense that would ordinarily
be incurred by such tribe, may not be considered
eligible for funding under this paragraph.

(2)(A) The Secretary shall make grants to each
affected Indian tribe where a candidate site for
a repository is approved under section 10132(¢c) of
this title. Such grants may be made to each
such Indian tribe only for purposes of enabling

such Indian tribe—
(i) to review activities taken under this part

with respect to such site for purposes of deter-
mining any potential economic, social, public
health and safety, and environmental impacts
of such repository on the reservation and its
residents;

(ii) to develop a request for impact assist-
ance under paragraph (2);

(iii) to engage in any monitoring, testing, or
evaluation activities with respect to site char-
acterization programs with regard to such
site;

(iv) to provide information to the residents
of its reservation regarding any activities of
such Indian tribe, the Secretary, or the Com-
mission with respect to such site; and

(v) to request information from, and make
comments and recommendations to, the Sec-
retary regarding any activities taken under
this part with respect to such site.

(B) The amount of funds provided to any af-
fected Indian tribe under this paragraph in any

TITLE 42--THE PUBLIC EEALTH AND WELFARE

§10138

fiscal year may not exceed 100 percent of the
costs incurred by such Indian tribe with respect
to the activities described in clauses (i) through
(v) of subparagraph (A). Any salary or travel ex-
pense that would ordinarily be incurred by such
Indian tribe may not be considered eligible for
funding under this paragraph.

(3)(A) The Secretary shall provide financial
and technical assistance to any affected Indian
tribe requesting such assistance and where there
is a site with respect to which the Commission
has aunthorized construction of a repository.
Such assistance shall be designed to mitigate
the impact on such Indian tribe of the develop-
ment of such repository. Such assistance to such
Indian tribe shall commence within 6 months
following the granting by theé Commission of a
construction authorization for such repository
and following the initiation of construction ac-
tivities at such site.

(B) Any affected Indian tribe desiring assist-
ance under this paragraph shall prepare and sub-
mit to the Secretary a report on any economic,
social, public health and safety, and environ-
mental impacts that are likely as a result of the
development of a repository at a site on the res-
ervation of such Indian tribe. Such report shall
be submitted to the Secretary following the
completion of site characterization activities at
such site and before the recommendation of such
site to the President by the Secretary for appli-
cation for a construction authorization for a re-
pository. As soon as practicable following the
granting of a construction authorization for
such repository, the Secretary shall seek to
enter into a binding agreement with the Indian
tribe involved setting forth the amount of as-
sistance to be provided to such Indian tribe
under this paragraph and the procedures to be
followed in providing such assistance.

(4) The Secretary shall grant to each affected
Indian tribe where a site for a repository is ap-
proved under section 10132(c) of this title an
amount each fiscal year equal to the amount
such Indian tribe would receive were it author-
ized to tax site characterization activities at
such site, and the development and operation of
such repository, as such Indian tribe taxes the
other commercial activities occurring on such
reservation. Such grants shall continue until
such time as all such activities, development,
and operation are terminated at such site.

(5)! An affected Indian tribe may not receive
any grant under paragraph (1) after the expira-
tion of the 1-year period following—

(i) the date on which the Secretary notifies
such Indian tribe of the termination of site
characterization activities at the candidate
site involved on the reservation of such Indian
tribe;

(ii) the date on which such site is dis-
approved under section 10135 of this title;

(iii) the date on which the Commission dis-
approves an application for a construction au-
thorization for a repository at such site;?2

(iv) December 22, 1987;

whichever occurs first, unless there is another
candidate site on the reservation of such Indian

185 in original Probably should be designated “(5XA)".
2So in original Probably should be followed by *‘or”.
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tribe that is approved under section 10132(c) of
this title and with respéct to which the actions
described in clauses (i), (ib), and (iii) have not
been taken.

(B) An affected Indian tribe may not receive
any further assistance under paragraph (2) with
respect to a site if repository construction ac-
tivities at such site are terminated by the Sec-
retary or if such activities are permanently en-
joined by any court.

(C) At the end of the 2-year period beginning
on the effective date of any license to receive
and possess for a repository at a site on the res-
ervation of an affected Indian tribe, no Federal
funds shall be made available under paragraph
(1) or (2) to such Indian tribe, except for—

(i) such funds as may be necessary to sup-
port activities of such Indian tribe related to
any other repository where a license to receive
and possess has not been in effect for more
than 1 year; and

(ii) such funds as may be necessary to sup-
port activities of such Indian tribe pursuant to
agreements or contracts for impact assistance
entered into, under paragraph (2), by such In-
dian tribe with the Secretary during such 2-
year period.

(6) Financial assistance authorized in this sub-
section shall be made out of amounts held in the
Nuclear Waste Fund established in section 10222
of this title.

(Pub. L. 97-425, title I, §118, Jan. 7, 1983, 96 Stat.
9925: Pub. L. 100-202, §101(d) [title II1, §300], Dec.
22, 1987, 101 Stat. 1320-104, 1329-121; Pub. L.
100-203, title V, §5033, Dec. 22, 1987, 101 Stat.

. 1330-243.)

AMENDMENTS

198T7—Subsec. (b)(5)(iv). Pub. L. 100-202 and Pub. L
100-203 amended par. (5) {dentically, adding cl (iv).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10121, 10135,
10137, 10161, 10166, 10169, 10173a, 10222, 10243 of this title

§10139. Judicial review of agency actions

(a) Jurisdiction of United States courts of ap-
peals
(1) Except for review in the Supreme Court of
the United States, the United States courts of
appeals shall have original and exclusive juris-
diction over any civil action—

(A) for review of any final decision or action
of the Secretary, the President, or the Com-
mission under this part;

(B) alleging the failure of the Secretary, the
President, or the Commission to make any de-
cision, or take any action, required under this
part;

(C) challenging the constitutionality of any
decision made, or action taken, under any pro-
vision of this part;

(D) for review of any environmental impact
statement prepared pursuant to the National
Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.) with respect to any action under
this part, or as required under section
10155(c)(1) of this title, or alleging a failure to
prepare such statement with respect to any
such action;

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 432

(E) for review of any environmental assess-
ment prepared under section 10132(b)(1) or
10155(c)(2) of this title; or

(F) for review of any research and develop-
ment activity under subchapter IO of this
chapter.

(2) The venue of any proceeding under this sec-
tion shall be in the judicial circuit in which the
petitioner involved resides or has its principal
office, or in the United States Court of Appeals
for the District of Columbia.

(c)? Deadline for commencing action

A civil action for judicial review described
ander subsection (a)(1) of this section may be
brought not later than the 180th day after the
date of the decision or action or failure to act
involved, as the case may be, except that if a
party shows that he did not know of the decision
or action complained of (or of the failure to act),
and that a reasonable person acting under the
circumstances would not have known, such
party may bring a civil action not later than the
180th day after the date such party acquired ac-
tual or constructive knowledge of such decision,
action, or failure to act.

(Pub. L. 97-425, title I, §118, Jan. 7, 1983, 96 Stat.
2221.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a)}1)(D), is Pub. L. 91-190, Jan. 1,
1970, 83 Stat. 852, as amended, which is classified gener-
ally to chapter 55 (§4321 et seq.) of this title. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 4321 of this title and
Tables

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10132, 10145,
10155, 10201, 10244 of this title.

§10140. Expedited authorizations

(a) Issuance of authorizations

(1) To the extent that the taking of any action
related to the site characterization of a site or
the construction or initial operation of a reposi-
tory under this part requires a certificate, right-
of-way, permit, lease, or other authorization
from a Federal agency or officer, such agency or
officer shall issune or grant any such authorza-
tion at the earliest practicable date, to the ex-
tent permitted by the applicable provisions of
law administered by such agency or officer. All
actions of a Federal agency or officer with re-
spect to consideration of applications or re-
quests for the issuance or grant of any such au-
thorization shall be expedited, and any such ap-
plication or request shall take precedence OVer
any similar applications or requests not related
to such repositories.

(2) The provisions of paragraph (1) shall not
apply to any certificate, right-of-way, permit,
lease, or other authorization issued or granted
by, or requested from, the Commission.

(b) Terms of authorizations

Any authorization issued or granted pursuant
to subsection (a) of this section shall include

1S0 {n original No subsec (b) has been enacted
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such terms and conditions as may be required by
law, and may include terms and conditions per-
mitted by law.

(Pub. L. 97-425, title I, §120, Jan. 7, 1983, 96 Stat.
2221.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10145 of this
title.

§10141. Certain standards and criteria
(a) Environmental Protection Agency standards

Not later than 1 year after January 7, 1983, the
Administrator, pursuant to authority under
other provisions of law, shall, by rule, promul-
gate generally applicable standards for protec-
tion of the general environment from offsite re-
leases from radioactive material in repositories.

(b) Commission requirements and criteria

(1)(A) Not later than January 1, 1984, the Com-
mission, pursuant to authority under other pro-
visions of law, shall, by rule, promulgate tech-
nical requirements and criteria that it will
apply, under the Atomic Energy Act of 1954 (42
U.S.C. 2011 et seq.) and the Energy Reorganiza-
tion Act of 1974 (42 U.S.C. 5801 et seq.), in ap-
proving or disapproving—

(1) applications for authorization to con-
struct repositories;

(ii) applications for licenses to receive and
possess spent nuclear fuel and high-level
radioactive waste in such repositories; and

(iil) applications for authorization for clo-
sure and decommissioning of such reposi-
tories.

(B) Such criteria shall provide for the use of a
system of multiple barriers in the design of the
repository and shall include such restrictions on
the retrievability of the solidified high-level
radioactive waste and spent fuel emplaced in the
repository as the Commission deems appro-
priate.

(C) Such requirements and criteria shall not
be 1nconsistent with any comparable standards
promulgated by the Administrator under sub-
section (2) of this section.

(2) For purposes of this chapter, nothing in
this section shall be construed to prohibit the
Commission from promulgating requirements
and criteria under paragraph (1) before the Ad-
ministrator promulgates standards under sub-
section (a) of this section. If the Administrator
promulgates standards under subsection (a) of
this section after requirements and criteria are
promulgated by the Commission under para-
graph (1), such requirements and criteria shall
be revised by the Commission if necessary to
comply with paragraph (1)(C).

(c) Environmental impact statement

The promulgation of standards or criteria in
accordance with the provisions of this section
shall not require the preparation of an environ-
mental impact statement under section 102(2)(C)
of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)), or to require any envi-
ronmental review under subparagraph (E) or (F)
of section 102(2) of such Act.

(Pub. L. 97-425, title I, §121, Jan. 7, 1983, 96 Stat.
2228)
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REFERENCES IN TEXT

The Atomic Energy Act of 1954, referred to in subsec
(bX(1XA), is act Aug. 1, 1946, ch. 724, as added by act
Aug. 30, 1954, ch. 1073, §1, 68 Stat. 821, and amended,
which is classified generally to chapter 23 (§2011 et seq.) -
of this title. For complete classification of this Act to
the Code, see Short Title note set out under section
2011 of this title and Tables.

The Energy Reorganization Act of 1974, referred to in
subsec. (b)(1XA), is Pub. L. 93-438, Oct. 11, 1974, 88 Stat.
1233, as amended, which is classified principally to
chapter 73 (§5801 et seq?} of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 5801 of this title and Tables.

NUCLEAR WASTE STORAGE AND DISPOSAL AT YUCCA
MOUNTAIN SITE

Pub L 102-486, title VIII, §801, Oct. 24, 1992, 106 Stat.
2921, provided that:

s(a) ENVIRONMENTAL PROTECTION AGENCY STAND-
ARDS.—

(1) Pa.omumuxon.—Notwithstanding the provi-
sions of section 121(a) of the Nuclear Waste Policy
Act of 1982 (42 U.S C. 10141(a)), section 161 b. of the
Atomic Energy Act of 1954 (42 U.S.C 2201(b)), and any
other authority of the Administrator of the Environ-
mental Protection Agency to set generally applicable
standards for the Yucca Mountain site, the Adminis-
trator shall, based upon and consistent with the find-
ings and recommendations of the National Academy
of Sciences, promulgate, by rule, public health and
safety standards for protection of the public from re-
leases from radioactive materials stored or disposed
of in the repository at the Yucca Mountain site. Such
standards shall prescribe the maximum annual effec-
tive dose equivalent to individual members of the
public from releases to the accessible environment
from radioactive materials stored or disposed of in
the repository. The standards shall be promulgated
not later than 1 year after the Administrator receives
the findings and recommendations of the Nationpal
Academy of Sciences under paragraph (2) and shall be
the only such standards applicable to the Yucca
Mountain site.

*(2) STUDY BY NATIONAL ACADEMY OF SCIENCES.—
Within 90 days after the date of the enactment of this
Act [Oct. 24, 1992], the Administrator shall contract
with the National Academy of Sciences to conduct a
study to provide, by not Jater than Decémber 31, 1893,
findings and recommendations on reasonable stand-
ards for protection of the public health and safety, in-
cluding—

“(A) whether a health-based standard based upon
doses to individual members of the public from re-
leases to the accessible environment (as that term
is defined in the regulations contained in subpart B
of part 191 of title 40, Code of Federal Regulations,
as in effect on November 18, 1985) will provide a rea-
sonable standard for protection of the health and
safety of the general public;

“(B) whether it is reasonable to assume that a
system for post-closure oversight of the repository
can be developed, based upon active institutional
controls, that will prevent an unreasonable risk of
breaching the repository’s engineered or geologic
barriers or increasing the exposure of individual
members of the public to radiation beyond allow-
able limits; and

+(C) whether it is possible to make scientifically
supportable predictions of the probability that the
repository's engineered or geologic barrers will be
breached as a result of human intrusion over a pe-
riod of 10,000 years.

“(3) APPLICABILITY.—The provisions of this section
shall apply to the Yucca Mountain site, rather than
any other authority of the Administrator to set gen-
erally applicable standards for radiation protection.
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*(b) NUCLEAR REGULATORY COMMISSION REQUIREMENTS
AND CRITERIA.—

(1) MODIFICATIONS.—Not later than 1 year after the
Administrator promulgates standards under sub-
section (a), the Nuclear Regulatory Commission
shall, by rule, modify its technical requirements and
criteria under section 121(b) of the Nuclear Waste
Policy Act of 1982 (42 U.S.C. 10141(b)), as necessary, to
be consistent with the Administrator’s standards pro-
mulgated under subsection (a)

“(2) REQUIRED ASSUMPTIONS.—The Commission’s re-
quirements and criteria shall assume, to the extent
consistent with the findings and recommendations of
the National Academy of Sciences, that, following re-
pository closure, the inclusion of engineered barriers
and the Secretary's post-closure oversight of the
Yucca Mountain site, in accordance with subsection
(c), shall be sufficient to—

(A) prevent any activity at the site that poses
an unreasonable risk of breaching the repository’s
engineered or geologic barriers; and

#(B) prevent any increase in the exposure of indi-
vidual members of the public to radiation beyond
allowable limits.

“(c) POST-CLOSURE OVERSIGHT.—Following repository
closure, the Secretary of Energy shall continue to over-
see the Yucca Mountain site to prevent any activity at
the site that poses an unreasonable risk of—

(1) breaching the repository’'s engineered or geo-
logic barriers; or

“(2) increasing the exposure of individual members
of the public to radiation beyond allowable limits.”

§10142. Disposal of spent nuclear fuel

Notwithstanding any other provision of this
part, any repository constructed on a site ap-
proved under this part shall be designed and
constructed to permit the retrieval of any spent
nuclear fuel placed in such repository, during an
appropriate period of operation of the facility,
for any reason pertaining to the public health
and safety, or the environment, or for the pur-
pose of permitting the recovery of the economi-
cally valuable contents of such spent fuel. The
Secretary shall specify the appropriate period of
retrievability with respect to any repository at
the time of design of such repository, and such
aspect of such repository shall be subject to ap-
proval or disapproval by the Commission as part
of the construction authorization process under
subsections (b) through (d) of section 10134 of
this title.

(Pub. L. 97-425, title I, §122, Jan 17, 1983, 96 Stat.
2228.)

§10143. Title to material

Delivery, and acceptance by the Secretary, of
any high-level radioactive waste or spent nu-
clear fuel for a repository constructed under
this part shall constitute a transfer to the Sec-
retary of title to such waste or spent fuel.

(Pub. L. 97-425, title I, §123, Jan. 7, 1983, 96 Stat.
2229.)
SECTION REFERRED TO IN OTHER SLCTIONS
This section is referred to in section 10222 of this
title.

§10144. Consideration of effect of acquisition of
water rights

The Secretary shall give full consideration to
whether the development, construction, and op-
eration of a repository may require any pur-
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chase or other acquisition of water rights that
will have a significant adverse effect on the
present or future development of the area in
which such repository is located. The Secretary
shall mitigate any such adverse effects to the
maximum extent practicable.

(Pub. L. 97-425, title I, §124, Jan. 7, 1983, 96 Stat.
2229.)

$10145. Termination of certain provisions

Sections 10139 and 10140 of this title shall cease
to have effect at such time as a repository devel-
oped under this part is licensed to receive and
possess high-level radioactive waste and spent
nuclear fuel.

(Pub. L. 97-425, title I, §125, Jan. 7, 1983, 96 Stat.
2229.)

PART B—INTERIM STORAGE PROGRAM

§10151. Findings and purposes

(2) The Congress finds that—

(1) the persons owning and operating civilian
nuclear power reactors have the primary re-
sponsibility for providing interim storage of
spent nuclear fuel from such reactors, by
maximizing, to the extent practical, the effec-
tive use of existing storage facilities at the
site of each civilian nuclear power reactor,
and by adding new onsite storage capacity in
a timely manner where practical;

(2) the Federal Government has the respon-
sibility to encourage and expedite the effec-
tive use of existing storage facilities and the
addition of needed new storage capacity at the
site of each civilian nuclear power reactor;
and

(3) the Federal Government has the respon-
sibility to provide, in accordance with the pro-
visions of this part, not more than 1,900 metric
tons of capacity for interim storage of spent
nuclear fuel for civilian nuclear power reac-
tors that cannot reasonably provide adequate
storage capacity at the sites of such reactors
when needed to assure the continued, orderly
operation of such reactors. -

(b) The purposes of this part are—

(1) to provide for the utilization of available
spent nuclear fuel pools at the site of each ci-
vilian nuclear power reactor to the extent
practical and the addition of new spent nu-
clear fuel storage capacity where practical at
the site of such reactor; and

(2) to provide, in accordance with the provi-
sions of this part, for the establishment of a
federally owned and operated system for the
interim storage of spent nuclear fuel at one or
more facilities owned by the Federal Govern-
ment with not more than 1,900 metric tons of
capacity to prevent disruptions in the orderly

operation of any civilian nuclear power reac- -

tor that cannot reasonably provide adequate

spent nuclear fuel storage capacity at the site

of such reactor when needed.

2229.) -

LLIALE,

(Pub. L. 97-425, title I, §131, Jan. 7, 1983, 96 Stat. -
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§10152. Available capacity for interim storage of
spent nuclear fuel

The Secretary, the Commission, and other au-
thorized Federal officials shall each take such
actions as such official considers necessary to
encourage and expedite the effective use of
available storage, and necessary additional stor-
age, at the site of each civilian nuclear power
reactor consistent with—

(1) the protection of the public health and
safety, and the environment;

(2) economic considerations;

(3) continued operation of such reactor;

(4) any applicable provisions of law; and

(5) the views of the population surrounding
such reactor.

(Pub. L. 97-425, title I, §132, Jan. 7, 1983, 96 Stat.
2230.)

$10153. Interim at-reactor storage

The Commission shall, by rule, establish pro-
cedures for the licensing of any technology ap-
proved by the Commission under section
10198(2)? of this title for use at the site of any ci-
vilian nuclear power reactor. The establishment
of such procedures shall not preclude the licens-
ing, under any applicable procedures or rules of
the Commission in effect prior to such establish-
ment, of any technology for the storage of civil-
jan spent nuclear fuel at the site of any civilian
nuclear power reactor.

(Pub. L. 97-425, title I, §183, Jan. 7, 1983, 96 Stat.
2230.)

REFERENCES IN TEXT

Section 10198(a) of this title, referred to in text, was
in the original a reference to section 219(a) of Pub. L.
97-425, which is classified to section 10199(a) of this
title, and has been translated as section 10198(a) of this
title as the probable intent of Congress in view of the
subject matter of section 10198(a) which relates to de-
velopment of technologies for storage of spent nuclear
fuel, and the subject matter of section 10199(a) which
relates to payments to States and Indian tribes.

§10154. Licensing of facility expansions and
transshipments

(a) Oral argument

In any Commission hearing under section 189
of the Atomic Energy Act of 1954 (42 U.S.C. 2239)
on an application for a license, or for an amend-
ment to an existing license, filed after January
7, 1983, to expand the spent nuclear fuel storage
capacity at the site of a civilian nuclear power
reactor, through the use of high-density fuel
storage racks, fuel rod compaction, the trans-
shipment of spent nuclear fuel to another civil-
ian nuclear power reactor within the same util-
ity system, the construction of additional spent
nuclear fuel pool capacity or dry storage capac-
ity, or by other means, the Commission shall, at
the request of any party, provide an opportunity
for oral argument with respect to any matter
which the Commission determines to be in con-
troversy among the parties. The oral argument
shall be preceded by such discovery procedures
as the rules of the Commission shall provide

t See References in Text note below
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The Commission shall require each party, in-
cluding the Commission staff, to submit in writ-
ten form, at the time of the oral argument, 2
summary of the facts, data, and arguments upon
which such party proposes to rely that are
known at such time to such party. Only facts
and data in the form of sworn testimony or writ-
ten submission may be relied upon by the par-
ties during oral argument. Of the materials that
may be submitted by the parties during oral ar-
gument, the Commission shall only consider
those facts and data that are submitted in the
form of sworn testimony or written submission.

(b) Adjudicatory hearing

(1) At the conclusion of any oral argument
under subsection (a) of this section, the Com-
mission shall designate any disputed question of
fact, together with any remaining questions of
law, for resolution in an adjudicatory hearing
only if it determines that—

(A) there is a genuine and substantial dis-
pute of fact which can only be resolved with
sufficient accuracy by the introduction of evi-
dence in an adjudicatory hearing; and

(B) the decision of the Commission is likely
to depend in whole or in part on the resolution
of such dispute.

(2) In making a determination under this sub-
section, the Commission—

(A) shall designate in writing the specific
facts that are in genuine and substantial dis-
pute, the reason why the decision of the agen-
¢y is likely to depend on the resolution of such
facts, and the reason why an adjudicatory
hearing is likely to resolve the dispute; and

(B) shall not consider—

@) any issue relating to the design, con-
struction, or operation of any civilian nu-
clear power reactor already licensed to oper-
ate at such site, or any civilian nuclear
power reactor for which a construction per-
mit has been granted at such site, unless the
Commission determines that any such issue
substantially affects the design, construc-
tion, or operation of the facility or activity
for which such license application, author-
ization, or amendment is being considered;
or

(i1) any siting or design issue fully consid-
ered and decided by the Commission in con-
nection with the issuance of 2 construction
permit or operating license for a civilian nu-
clear power reactor at such site, unless (I)
such issue results from any revision of siting
or design criteria by the Commission follow-
ing such decision; and (II) the Commission
determines that such issue substantially af-
fects the design, comstruction, or operation
of the facility or activity for which such 1li-
cense application, authorization, or amend-
ment 1s being considered.

(3) The provisions of paragraph (2)(B) shall
apply only with respect to licenses, authoriza-
tions, or amendments to licenses or authoriza-
tions, applied for under the Atomic Energy Act
of 1954 (42 U.S.C. 2011 et seq.) before December
31, 2005.

(4) The provisions of this section shall not
apply to the first application for a license or 1i-
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cense amendment received by the Commission
to expand onsite spent fuel storage capacity by
the use of a new technology not previously ap-
proved for use at any nuclear powerplant by the
Commission.

(c) Judicial review

No court shall hold unlawful or set aside a de-
cision of the Commission in any proceeding de-
scribed in subsection (a) of this section because
of a failure by the Commission to use a particu-
lar procedure pursuant to this section unless—

(1) an objection to the procedure used was
presented to the Commission in a timely fash-
ion or there are extraordinary circumstances
that excuse the fajlure to present a timely ob-
jection; and

(2) the court finds that such failure has pre-
cluded a fair consideration and informed reso-
lution of a significant issue of the proceeding
taken as a whole.

(Pub. L. 97-425, title I, §134, Jan. 7, 1983, 96 Stat.
2230.)

REFERENCES IN TEXT

The Atomic Energy Act of 1954, referred to in subsec. "
(b)(3), is act Aug. 1, 1946, ch. 724, as added by act Aug.
30, 1934, ch. 1073, §1, 68 Stat. 921, and amended, which is
classified generally to chapter 23 (§2011 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 2011 of
this title and Tables.

§10155. Storage of spent nuclear fuel
(a) Storage capacity

(1) Subject to section 10107 of this title, the
Secretary shall provide, in accordance with
paragraph (5), not more than 1,500 metric tons of
capacity for the storage of spent nuclear fuel
from civilian nuclear power reactors. Such stor-
age capacity shall be provided through any one
or more of the following methods, used in any
combination determined by the Secretary to be
appropriate:

(A) use of available capacity at one or more
facilities owned by the Federal Government on
January 7, 1983, including the modification
and expansion of any such facilities, if the
Commission determines that such use will
adequately protect the public health and safe-
ty, except that such use shall not—

(1) render such facilities subject to licens-
ing under the Atomic Energy Act of 1954 (42
U.S.C. 2011 et seq.) or the Energy Reorga-
nization Act of 1874 (42 U.S.C. 5801 et seq.); or

(11) except as provided 1n subsection (c) of
this section require the preparation of an en-
vironmental impact statement under section
102(2)(C) of the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4332(2)(C)), such fa-
cility is already being used, or has pre-
viously been used, for such storage or for
any similar purpose.

(B) acquisition of any modular or mobile
spent nuclear fuel storage equipment, includ-
ing spent nuclear fuel storage casks, and pro-
vision of such equipment, to any person gener-
ating or holding title to spent nuclear fuel, at
the site of any civilian nuclear power reactor
operated by such person or at any site owned

by the Federal Government on January 7, 1983; paragraph (1)(A), the Commission shall ensuf‘_e‘,;h
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(C) construction of storage capacity at any
site of a civilian nuclear power reactor.

(2) Storage capacity authorized by Pparagraph
(1) shall not be provided at any Federal or non.
Federal site within which there is a candidate
site for a repository, The restriction in the pre-
ceding sentence shall only apply until such time
as the Secretary decldes that such candidate
site is no longer a candidate site under consider-
ation for development as a repository.

(3) In selecting methods of providing storage
capacity under paragraph (1), the Secretary
shall consider the timeliness of the availability
of each such method and shall seek to minimize
the transportation of spent nuclear fuel, the
public health and safety impacts, and the costs
of providing such storage capacity.

(4) In providing storage capacity through any
method described in paragraph (1), the Secretary
shall comply with any applicable requirements
for lcensing or authorization of such method,
except as provided in paragraph (1)(A)().

(5) The Secretary shall ensure that storage ca-
pacity is made available under paragraph )
when needed, as determined on the basis of the
storage needs specified in contracts entered into
under section 10156(a) of this title, and shall ac-
cept upon request any spent nuclear fuel as cov-
ered under such contracts. -

(6) For purposes of paragraph (1)(A), the term
“facility’’ means any building or structure.

(b) Contracts ’

(1) Subject to the capacity limitation estab-
lished in subsections (a)(1) and (d) of this sec-
tion, the Secretary shall offer to enter into, and
may enter into, contracts under section 10156(a)
of this title with any person generating or own-
ing spent nuclear fuel for purposes of providing
storage capacity for such spent fuel under this
section only if the Commission determines
that—

(A) adequate storage capacity to ensure the
continued orderly operation of the civilian nu-
clear power reactor at which such spent nu-
clear fuel is generated cannot reasonably be
provided by the person owning and operating
such reactor at such site, or at the site of any
other civilian nuclear power reactor operated
by such person, and such capacity cannot be
made available in a timely manner through
any method described in subparagraph (B); and

(B) such person is diligently pursuing li- ..
censed alternatives to the use of Federal stor- °_
age capacity for the storage of spent nuclear -- _*

fuel expected to be generated by such person "I

in the future, including—

(1) expansion of storage facilities at the
site of any civilian nuclear power reactor op-
erated by such person; -

(i) construction of new or additional stor-
age facilities at the site of any civilian nu-
clear power reactor operated by such person;- -

(i1i) acquisition of modular or mobile spent
nuclear fuel storage equipment, including-
spent nuclear fuel storage casks, for use at™- -
the site of any civilian nuclear power reag_-‘j_‘,,,-
tor operated by such person; and st e

(iv) transshipment to another civilian nu-, " :

(2) In making the determination described in
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maintenance of a full core reserve storage capa-
bility at the site of the civilian nuclear power
reactor involved unless the Commission deter-
mines that maintenance of such capability is
not necessary for the continued orderly oper-
ation of such reactor.

(3) The Commission shall complete the deter-
minations required in paragraph (1) with respect
to any request for storage capacity not later
than 6 months after receipt of such request by
the Commission.

(c) Environmental review

(1) The provision of 300 or more metric tons of
storage capacity at any one Federal site under
subsection (a)(1)(A) of this section shall be con-
sidered to be a major Federal action requiring
preparation of an environmental impact state-
ment under section 102(2)(C) of the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4332(2)(C)).

(2)(A) The Secretary shall prepare, and make
available to the public, an environmental assess-
ment of the probable impacts of any provision of
less than 300 metric tons of storage capacity at
any one Federal site under subsection (a)(1)(A)
of this section that requires the modification or
expansion of any facility at the site, and a dis-
cussion of alternative activities that may be
undertaken to avoid such impacts. Such envi-
ronmental assessment shall include—

Q) an estimate of the amount of storage ca-
pacity to be made available at such site;

(if) an evaluation as to whether the facilities
to be used at such site are suitable for the pro-
vision of such storage capacity;

i) a description of activities planned by
the Secretary with respect to the modification
or expansion of the facilities to be used at
such site;

(iv) an evaluation of the effects of the provi-
sion of such storage capacity at such site on
the public health and safety, and the environ-
ment;

(v) a reasonable comparative evaluation of
current information with respect to such site
and facilities and other sites and facilities
available for the provision of such storage ca-
pacity,

(vi) a description of any other sites and fa-
cilities that have been considered by the Sec-
retary for the provision of such storage capac-
ity; and

(vii) an assessment of the regional and local
impacts of providing such storage capacity at
such site, including the impacts on transpor-
tation. .

(B) The issuance of any environmental assess-
ment under this paragraph shall be considered
to be a final agency action subject to judicial re-
view in accordance with the provisions of chap-
ter 7 of title 5. Such judicial review shall be lim-
ited to the sufficiency of such assessment -with
respect to the items described in clauses (i)
through (vii) of subparagraph (A).

(3) Judicial review of any environmental im-
pact statement or environmental assessment
prepared pursuant to this subsection shall be
conducted in accordance with the provisions of
section 10139 of this title.
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(d) Review of sites and State participation

@) In carrying out the provisions of this part
with regard to any interim storage of spent fuel
from civilian nuclear power reactors which the
Secretary is authorized by this section to pro-
vide, the Secretary shall, as soon as practicable,
notify, in writing, the Governor and the State
legislature of any State and the Tribal Council
of any affected Indian tribe in such State in
which is located a potentially acceptable site or
facility for such interim storage of spent fuel of
his intention to investigate that site or facility.

(2) During the course of investigation of such
site or facility, the Secretary shall keep the
Governor, State legislature, and affected Tribal
Council currently informed of the progress of
the work, and results of the investigation. At
the time of selection by the Secretary of any
site or existing facility, but prior to under-
taking any site-specific work or alterations, the
Secretary shall promptly notify the Governor,
the legislature, and any affected Tribal Council
in writing of such selection, and subject to the
provisions of paragraph (6) of this subsection,
shall promptly enter into negotiations with
such State and affected Tribal Council to estab-
lish a cooperative agreement under which such
State and Council shall have the right to par-
ticipate in a process of consultation and co-
operation, based on public health and safety and
environmental concerns, in all stages of the
planning, development, modification, expansion,
operation, and closure of storage capacity at a
site or facility within such State for the interim
storage of spent fuel from civilian nuclear power
reactors. Public participation in the negotiation
of such an agreement shall be provided for and
encouraged by the Secretary, the State, and the
affected Tribal Council. The Secretary, in co-
operation with the States and Indian tribes,
shall develop and publish minimum guidelines
for public participation in such negotiations,
but the adequacy of such guidelines or any fail-
ure to comply with such guidelines shall not be

a basis for judicial review.
(3) The cooperative agreement shall include,

but need not be limited to, the sharing in ac-
cordance with applicable law of all technical and
licensing information, the utilization of avail-
able expertise, the facilitating of permitting
procedures, joint project review, and the formu-
lation of joint surveillance and monitoring ar-
rangements to carry out applicable Federal and
State laws. The cooperative agreement also
shall include a detailed plan or schedule of mile-
stones, decision points and opportunities for
State or eligible Tribal Council review and ob-
jection. Such cooperative agreement shall pro-
vide procedures for negotiating and resolving
objections of the State and affected Tribal Coun-
cil in any stage of planning, development, modi-
fication, expansion, operation, or closure of
storage capacity at a site or facility within such
State. The terms of any cooperative agreement
shall not affect the authority of the Nuclear
Regulatory Commission under existing law.

(4) For the purpose of this subsection, *‘process
of consultation and cooperation’ means a meth-
odology by which the Secretary (A) keeps the
State and eligible Tribal Council fully and cur-
rently informed about the aspects of the project
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related to any potential impact on the public
health and safety and environment; (B) solicits,
receives, and evaluates concerns and objections
of such State and Council with regard to such
aspects of the project on an ongoing basis; and
(C) works diligently and cooperatively to re-
solve, through arbitration or other appropriate
mechanisms, such concerns and objections. The
process of consultation and cooperation shall
not include the grant of a right to any State or
Tribal Council to exercise an absolute veto of
any aspect of the planning, development, modi-
fication, expansion, or operation of the project.

(5) The Secretary and the State and affected
Tribal Council shall seek to conclude the agree-
ment required by paragraph (2) as soon as prac-
ticable, but not later than 180 days following the
date of notification of the selection under para-
graph (2). The Secretary shall periodically re-
port to the Congress thereafter on the status of
the agreements approved under paragraph (3).
Any report to the Congress on the status of ne-
gotiations of such agreement by the Secretary
shall be accompanied by comments solicited by
the Secretary from the State and eligible Tribal
Council.

(6)(A) Upon deciding to provide an aggregate
of 300 or more metric tons of storage capacity
under subsection (a)(1) of this section at any one
site, the Secretary shall notify the Governor and
legislature of the State where such site is lo-
cated, or the governing body of the Indian tribe
in whose reservation such site is located, as the
case may be, of such decision. During the 60-day
period following receipt of notification by the
Secretary of his decision to provide an aggre-
gate of 300 or more metric tons of storage capac-
ity at any one site, the Governor or legislature
of the State in which such site is located, or the
governing body of the affected Indian tribe
where such site is located, as the case may be,
may disapprove the provision of 300 or more
metric tons of storage capacity at the site in-
volved and submit to the Congress 2 notice of
such disapproval. A notice of disapproval shall
be considered to be submitted to the Congress
on the date of the transmittal of such notice of
disapproval to the Speaker of the House and the
President pro tempore of the Senate. Such no-
tice of disapproval shall be accompanied by a
statement of reasons explaining why the provi-
sion of such storage capacity at such site was
disapproved by such Governor or legislature or
the governing body of such Indian tribe.

(B) Unless otherwise provided by State law,
the Governor or legislature of each State shall
have authority to submit a notice of disapproval
to the Congress under subparagraph (A). In any
case in which State law provides for submission
of any such notice of disapproval by any other
person or entity, any reference in this part to
the Governor or legislature of such State shall
be considered to refer instead to such other per-
son or entity.

(C) The authority of the Governor and legisla-
ture of each State under this paragraph shall
not be applicable with respect to any site lo-
cated on a reservation.

(D) If any notice of disapproval is submitted to
the Congress under subparagraph (A), the pro-
posed provision of 300 or more metric tons of

el
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storage capacity at the site involved shall be
disapproved unless, during the first period of 90
calendar days of continuous session of the Con-
gress following the date of the receipt by the
Congress of such notice of disapproval, the Con-
gress passes a resolution approving such pro-
posed provision of storage capacity in accord-
ance with the procedures established in this
paragraph and subsections (d) through (f) of sec-
tion 10135 of this title and such resolution there-
after becomes law. For purposes of this para-
graph, the term “‘resolution’ means a joint reso-
lution of either House of the Congress, the mat-
ter after the resolving clause of which is as fol-
lows: ““That there hereby is approved the provi-
sion of 300 or more metric tons of spent nuclear
fuel storage capacity at the site located at

, with respect to which a notice of
disapproval was submitted by on
™ 'The first blank space in such
resolution shall be filled with the geographic lo-
cation of the site involved; the second blank
space in such resolution shall be filled with the
designation of the State Governor and legisla-
ture or affected Indian tribe governing body sub-
mitting the notice of disapproval involved; and
the last blank space in such resolution shall be
filled with the date of submission of such notice
of disapproval. .

(E) For purposes of the consideration of any
resolution described in subparagraph (D). each
reference in subsections (d) and (e) of section
10135 of this title to a resolution of repository
siting approval shall be considered to refer to
the resolution described in such subparagraph.

(7) As used in this section, the term “affected
Tribal Council” means the governing body of
any Indian tribe within whose reservation
boundaries there is located a potentially accept-
able site for interim storage capacity of spent
nuclear fuel from civilian nuclear power reac-
tors, or within whose boundaries a site for such
capacity is selected by the Secretary, or whose
federally defined possessory or usage rights to
other lands outside of the reservation’s bound-
aries arising out of congressionally ratified trea-
ties, as determined by the Secretary of the Inte-
rior pursuant to a petition filed with him by the
appropriate governmental officials of such tribe,
may be substantially and adversely affected by
the establishment of any such storage capacity.
(e) Limitations

Any spent nuclear fuel stored under this sec-
tion shall be removed from the storage site or
facility involved as soon as practicable, but in
any event not later than 3 years following the
date on which a repository or monitored retriev-
able storage facility developed under this chap-
ter is available for disposal of such spent nu-
clear fuel.

(f) Report

The Secretary shall annually prepare and sub-
mit to the Congress a report on any plans of the
Secretary for providing storage capacity under
this section. Such report shall include a descrip-
tion of the specific manner of providing such
storage selected by the Secretary, if any. The

Secretary shall prepare and submit the first

such report not later than 1 year after January

7, 1983. Pl
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(g) Criteria for determining adequacy of avail-
able storage capacity

Not later than 90 days after January 7, 1983,
the Commission pursuant to section 553 of the
Administrative Procedures Act [5 U.S.C. 553],
shall propose, by rule, procedures and criteria
for making the determination required by sub-
section (b) of this section that a person owning
and operating a civilian nuclear power reactor
cannot reasonably provide adequate spent nu-
clear fuel storage capacity at the civilian nu-
clear power reactor site when needed to ensure
the continued orderly operation of such reactor.
Such criteria shall ensure the maintenance of a
full core reserve storage capability at the site of
such reactor unless the Commission determines
that maintenance of such capability is not nec-
essary for the continued orderly operation of
such reactor. Such criteria shall identify the
feasibility of reasonably providing such ade-
quate spent nuclear fuel storage capacity, tak-
ing into account economic, technical, regu-
latory, and public health and safety factors,
through the use of high-density fuel storage
racks, fuel rod compaction, transshipment of
spent nuclear fuel to another civillan nuclear
power reactor within the same utility system,
construction of additional spent nuclear fuel
pool capacity, or such other technologies as may
be approved by the Commission.
(h) Application

Notwithstanding any other provision of law,
nothing in this chapter shall be construed to en-
courage, authorize, or require the private or
Federal use, purchase, lease, or other acquisi-
tion of any storage facility located away from
the site of any civilian nuclear power reactor
and not owned by the Federal Government on
January 7, 1983.
(i) Coordination with research and development

program

To the extent available, and consistent with
the provisions of this section, the Secretary
shall provide spent nuclear fuel for the research
and development program authorized in section
101981 of this title from spent nuclear fuel re-
ceived by the Secretary for storage under this
section. Such spent nuclear fuel shall not be
subject to the provisions of subsection (e) of this
section.

(Pub. L. 97-425, title I, §135, Jan. 7, 1983, 96 Stat.
2232)

REFERENCES IN TEXT

The Atomic Energy Act of 1954, referred to in subsec.
(a)1IXAXI), is act Aug. 1, 1946, ch. 724, as added by act
Aug. 30, 1954, ch 1073, §1, 638 Stat. 921, and amended,
which is classified generally to chapter 23 (§2011 et seq.)
of this title For complete classification of this Act to
the Code, see Short Title note set out under section
2011 of this title and Tables.

The Energy Reorganization Act of 1974, referred to in
subsec. (a)(1)(AXi), is Pub. L. 93-438, Oct. 11, 1974, 88
Stat 1233, as amended, which is classified principally
to chapter 13 (§5801 et seq.) of this title For complete
classification of this Act to the Code, see Short Title
note set out under section 5801 of this title and Tables

Section 10198 of this title, referred to in subsec. (i),
was in the original & reference to section 217 of Pub. L

1See References in Text note below.
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97-425, which is classified to section 10197 of this title,
and has been translated as section 10198 of this title as
the probable intent of Congress in view of section
10168(c)(2) which directs the Secretary to provide spent
nuclear fuel for the research and development program
anthorized by section 10198(c) of this title from spent
nuclear fuel received by the Secretary for storage
under section 10155 of this title.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report histed in
House Document No. 103-7 (In which reports required
nnder subsecs. (A)(5) and (f) of this section are listed as
the 12th and 13th items on page 83), see section 3003 of
Pub. L. 104-66, as amended, set out as a note under sec-
tion 1113 of Title 31, Money and Finance.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10139, 10156,
10198 of this title.

§10156. Interim Storage Fund

(a) Contracts

(1) During the period following January 7, 1983,
but not later than January 1, 1990, the Secretary
is authorized to enter into contracts with per-
sons who generate or own spent nuclear fuel re-
sulting from civilian nuclear activities for the
storage of such spent nuclear fuel in any storage
capacity provided under this part: Provided, how-
ever, That the Secretary shall not enter into
contracts for spent nuclear fuel in amounts in
excess of the available storage capacity speci-
fied in section 10155(a) of this title. Those con-
tracts shall provide that the Federal Govern-
ment will (1) take title at the civilian nuclear
power reactor site, to such amounts of spent nu-
clear fuel from the civilian nuclear power reac-
tor as the Commission determines cannot be
stored onsite, (2) transport the spent nuclear
fuel to a federally owned and operated interim
away-from-reactor storage facility, and (3) store
such fuel in the facility pending further process-
ing, storage, or disposal. Each such contract
shall (A) provide for payment to the Secretary
of fees determined in accordance with the provi-
sions of this section; and (B) specify the amount
of storage capacity to be provided for the person
involved.

(2) The Secretary shall nndertake a study and,
not later than 180 days after January 7, 1983,
submit to the Congress a report, establishing
payment charges that shall be calculated on an
annual basis, commencing on or before January
1, 1984. Such payment charges and the calcula-
tion thereof shall be published in the Federal
Register, and shall become effective not less.
than 30 days after publication. Each payment
charge published in the Federal Register under
this paragraph shall remain effective for a pe-
riod of 12 months from the effective date as the
charge for the cost of the interim storage of any
spent nuclear fuel. The report of the Secretary
shall specify the method and manner of collec-
tion (including the rates and manner of pay-
ment) and any legislative recommendations de-
termined by the Secretary to be appropriate.

(3) Fees for storage under this part shall be es-
tablished on a nondiscriminatory basis. The fees
to be paid by each person entering into a con-
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tract with the Secretary under this subsection
shall be based upon an estimate of the pro rata
costs of storage and related activities under this
part with respect to such person, including the
acquisition, construction, operation, and main-
tenance of any facilities under this part.

(4) The Secretary shall establish in writing
criteria setting forth the terms and conditions
under which such storage services shall be made
available.

(5) Except as provided in section 10157 of this
title, nothing in this chapter or any other Act
requires the Secretary, in carrying out the re-
sponsibilities of this section, to obtain a license
or permit to possess or own spent nuclear fuel.
(b) Limitation

No spent nuclear fuel generated or owned by
any department of the United States referred to
in section 101 or 102 of title 5 may be stored by
the Secretary in any storage capacity provided
under this part unless such department transfers
to the Secretary, for deposit in the Interim
Storage Fund, amounts equivalent to the fees
that would be paid to the Secretary under the
contracts referred to in this section if such
spent nuclear fuel were generated by any other
person.’

(c) Establishment of Interim Storage Fund

There hereby is established in the Treasury of
the United States a separate fund, to be known
as the Interim Storage Fund. The Storage Fund
shall consist of—

(1) all receipts, proceeds, and recoveries real-
ized by the Secretary under subsections (a),
(b), and (e) of this section, which shall be de-
posited in the Storage Fund immediately upon
their realization;

(2) any appropriations made by the Congress
to the Storage Fund; and

(3) any unexpended balances available on
January 7, 1983, for functions or activities nec-
essary or incident to the interim storage of ci-
vilian spent nuclear fuel, which shall auto-
matically be transferred to the Storage Fund
on such date.

(d) Use of Storage Fund

The Secretary may make expenditures from
the Storage Fund, subject to subsection (e) of
this section, for any purpose necessary or appro-
priate to the conduct of the functions and ac-
tivities of the Secretary, or the provision or an-
ticipated provision of services, under this part,
including—

(1) the identification, development, licens-
ing, construction, operation, decommission-
ing, and post-decommissioning maintenance
and monitoring of any interim storage facility
provided under this part;

* (2) the administrative cost of the interim
storage program;

(3) the costs associated with acquisition, de-
sign, modification, replacement, operation,
and construction of facilities at an interim
storage site, consistent with the restrictions
in section 10155 of this title;

(4) the cost of transportation of spent nu-
clear fuel; and

(5) impact assistance as described in sub-
section (e) of this section.
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(e) Impact assistance

(1) Beginning the first fiscal year which com-
mences after January 7, 1983, the Secretary shall
make annual impact assistance payments to a
State or appropriate unit of local government,
or both, in order to mitigate social or economic
impacts occasioned by the establishment and
subsequent operation of any interim storage ca-
pacity within the jurisdicationall boundaries of
such government or governments and authorized
under this part: Provided, however, That such im-
pact assistance payments shall not exceed (A)
ten per centum of the costs incurred in para-
graphs (1) and (2), or (B) $15 per kilogram of
spent fuel, whichever is less;

(2) Payments made available to States and
units of local government pursuant to this sec-
tion shall be—

(A) allocated in a fair and equitable manner
with a priority to those States or units of
local government suffering the most severe
impacts; and

(B) utilized by States or units of local gov-
ernments only for (i) planning, (ii) construc-
tion and maintenance of public services, (iif)
provision of public services related to the pro-
viding of such interim storage authorized
under this subchapter, and (iv) compensation
for loss of taxable property equivalent to that
if the storage had been provided under private
ownership.

(3) Such payments shall be subject to such
terms and conditions as the Secretary deter-
mines necessary to ensure that the purposes of
this subsection shall be achieved. The Secretary
shall issue such regulations as may be necessary
to carry out the provisions of this subsection.

(4) Payments under this subsection shall be
made available solely from the fees determined
under subsection (a) of this section.

(5) The Secretary is authorized to consult with
States and appropriate units of local govern-
ment in advance of commencement of establish-
ment of storage capacity authorized under this
part in an effort to determine the level of the
payment such government would be eligible to
receive pursuant to this subsection.

(6) As used in this subsection, the term ‘‘unit
of local government” means a county, parish,
township, municipality, and shall include a bor-
ough existing in the State of Alaska on January
7. 1983, and any other unit of government below
the State level which is a unit of general gov-
ernment as determined by the Secretary.

(f) Administration of Storage Fund

(1) The Secretary of the Treasury shall hold
the Storage Fund and, after consultation with
the Secretary, annually report to the Congress
on the financial condition and operations of the
Storage Fund during the preceding fiscal year.

(2) The Secretary shall submit the budget of
the Storage Fund to the Office of Management -

and Budget triennially along with the budget of o ]

the Department of Energy submitted at such
time in accordance with chapter 11 of title 31.

The budget of the Storage Fund shall consist of ‘ )

estimates made by the Secretary of expendi-

1So in original. Probably should be “jurisdictional®.




Jage 440

ch com-
xy shall
its to a
rnment,
sonomic
ent and
rage ca-
laries of
thorized
mch im-
seed (A)
in para-
ram of

tes and’

his sec-

manner
anits of
» severe

cal gov-
Jnstruc-
ses, (ui)
the pro-
thorized
mnsation
to that
private

to such
7 deter-
poses of
wcretary
cessary
tion.

shall be
ermined

nlt with
govern-
tablish-
der this
1 of the
gible to

m ‘‘unit

parish,
e a bor-
January
it below
ral gov-

all hold
on with
longress
s of the
year.

wdget of
\gement
1dget of
at such
title 31.
msist of
:xpendi-

Page 441

tures from the Storage Fund and other relevant
financial matters for the succeeding 3 fiscal
years, and shall be included in the Budget of the
United States Government. The Secretary may
make expenditures from the Storage Fund, sub-
ject to appropriations which shall remain avail-
able until expended. Appropriations shall be sub-
ject to triennial authorization.

(3) If the Secretary determines that the Stor-
age Fund contains at any time amounts in ex-
cess of current needs, the Secretary may request
the Secretary of the Treasury to invest such
amounts, or any portion of such amounts as the
Secretary determines to be appropriate, in obli-
gations of the United States—

(A) having maturities determined by the
Secretary of the Treasury to be appropriate to
the needs of the Storage Fund; and

(B) bearing interest at rates determined to
be appropriate by the Secretary of the Treas-
ury, taking into consideration the current av-
erage market yield on outstanding marketable
obligations of the United States with remain-
ing periods to maturity comparable to the ma-
turities of such investments, except that the
interest rate on such investments shall not ex-
ceed the average interest rate applicable to ex-
isting borrowings.

(4) Receipts, proceeds, and recoveries realized
by the Secretary under this section, and expend-
itures of amounts from the Storage Fund, shall
be exempt from annual apportionment under the
provisions of subchapter II of chapter 15 of title
31.

(5) If at any time the moneys available in the
Storage Fund are insufficient to enable the Sec-
retary to discharge his responsibilities under
this part, the Secretary shall issue to the Sec-
retary of the Treasury obligations in such forms
and denominations, bearing such maturities,
and subject to such terms and conditions as may
be agreed to by the Secretary and the Secretary
of the Treasury. The total of such obligations
shall not exceed amounts provided in appropria-
tion Acts. Redemption of such obligations shall
be made by the Secretary from moneys available
in the Storage Fund. Such obligations shall bear
interest at a rate determined by the Secretary
of the Treasury, which shall be not less than a
rate determined by taking into consideration
the average market yield on outstanding mar-
ketable obligations of the United States of com-
parable maturities during the month preceding
the issuance of the obligations under this para-
graph. The Secretary of the Treasury shall pur-
chase any issued obligations, and for such pur-
pose the Secretary of the Treasury is authorized
to use as a public debt transaction the proceeds
from the sale of any securities issued under
chapter 31 of title 31, and the purposes for which
securities may be issued under such Act2 are ex-
tended to include any purchase of such obliga-
tions. The Secretary of the Treasury may at any
time sell any of the obligations acquired by him
under this paragraph. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of obligations under this paragraph shall be

2See References in Text note below.
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treated as public debt transactions of the United
States.

(6) Any appropriations made available to the
Storage Fund for any purpose described in sub-
section (d) of this section shall be repaid into
the general fund of the Treasury, together with
interest from the date of availability of the ap-
propriations until the date of repayment. Such
interest shall be paid on the cumulative amount
of appropriations available to the Storage Fund,
less the average undisbursed cash balance in the
Storage Fund account during the fiscal year in-
volved. The rate of such interest shall be deter-
mined by the Secretary of the Treasury taking
into consideration the average market yield
during the month preceding each fiscal year on
outstanding marketable obligations of the
United States of comparable maturity. Interest
payments may be deferred with the approval of
the Secretary of the Treasury, but any interest
payments so deferred shall themselves bear in-
terest.

(Pub. L. 97-425, title I, §136, Jan. 7, 1983, 96 Stat.
2237.)

REFERENCES IN TEXT

Such Act, referred to in subsec. (f)}(5), probably means
chapter 31 of Title 31, Money and Finance.

TERMINATION OF REPORTING REQUIREMENTS
For termination, effective May 15, 2000, of provisions
in subsec. (f)(1) of this section relating to annual report
to Congress, see section 3003 of Pub. L. 104-66, as
amended, set out as 2 note under section 1113 of Title
31, Money and Finance, and the 1st item on page 140 of
House Document No. 103-7.

SECTION REFERRED TO IN OTHER SECTIONS

This section s referred to in sections 10101, 10155,
10157, 10198 of this title.

$10157. Transportation

(a)(1)! Transportation of spent nuclear fuel
under section 10156(a) of this title shall be sub-
ject to licensing and regulation by the Commis-
sion and by the Secretary of Transportation as
provided for transportation of commercial spent
nuclear fuel under existing law,

(2) The Secretary, in providing for the trans-
portation of spent nuclear fuel under this chap-
ter, shall utilize by contract private industry to
the fullest extent possible in each aspect of such
transportation. The Secretary shall use direct
Federal services for such transportation only
upon a determination of the Secretary of Trans-
portation, in consultation with the Secretary,
that private industry is unable or unwilling to
provide such transportation services at reason-
able cost.

(Pub. L. 97-425, title 1, §137, Jan. 7, 1983, 96 Stat.
2241.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10156 of this
title.

PART C—MONITORED RETRIEVABLE STORAGE
PART REFERRED TO IN OTHER SECTIONS

This part is referred to in sections 10134, 10175 of this
title.

180 in original No subsec. (b) has been enacted
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§10161. Monitored retrievable storage
{2) Findings
The Congress finds that—

(1) long-term storage of high-level radio-
active waste or spent nuclear fuel in mon-
itored retrievable storage facilities is an op-
tion for providing safe and reliable manage-
ment of such waste or spent fuel;

(2) the executive branch and the Congress
should proceed as expeditiously as possible to
consider fully a proposal for construction of
one or more monitored retrievable storage fa-
cilities to provide such long-term storage;

(3) the Federal Government has the respon-
s1bility to ensure that site-specific designs for
such facilities are available as provided in this
section;

(4) the generators and owners of the high-
level radioactive waste and spent nuclear fuel
to be stored in such facilities have the respon-
sibility to pay the costs of the long-term stor-
age of such waste and spent fuel; and

(5) disposal of high-level radioactive waste
and spent nuclear fuel in a repository devel-
oped under this chapter should proceed regard-
less of any construction of a monitored re-
trievable storage facility pursnant to this sec-
tion.

(b) Submission of proposal by Secretary

(1) On or before June 1, 1985, the Secretary
shall complete a detailed study of the need for
and feasibility of, and shall submit to the Con-
gress a proposal for, the construction of one or
more monitored retrievable storage facilities for
high-level radioactive waste and spent nuclear
fuel. Each such facility shall be designed—

(A) to accommodate spent nuclear fuel and
high-level radioactive waste resulting from ci-
vilian nuclear activities;

(B) to permit continuous monitoring, man-
agement, and maintenance of such spent fuel
and waste for the foreseeable future;

(C) to provide for the ready retrieval of such
spent fuel and waste for further processing or
disposal; and

(D) to safely store such spent fuel and waste
as long as may be necessary by maintaining
such facility through appropriate means, in-
cluding any required replacement of such fa-
cility.

(2) Such proposal shall include—

(A) the establishment of a Federal program
for the siting, development, construction, and
operation of facilities capable of safely storing
high-level radioactive waste and spent nuclear
fuel, which facilities are to be licensed by the
Commission;

(B) a plan for the funding of the construction
and operation of such facilities, which plan
shall provide that the costs of such activities
shall be borne by the generators and owners of
the high-level radioactive waste and spent nu-
clear fuel to be stored in such facilities;

(C) site-specific designs, specifications, and
cost estimates sufficient to (1) solicit bids for
the construction of the first such facility; (ii)
support congressional authorization of the
construction of such facility; and (iii) enable
completion and operation of such facility as

TITLE 42—THE PUBLIC HEALTH AND WELFARE
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soon as practicable following congressional
" authorization of such facility; and

(D) a plan for integrating facilities con-
structed pursuant to this section with other
storage and disposal facilities authorized in
this chapter.

(3) In formulating such proposal, the Sec-
retary shall eonsult with the Commission and
the Administrator, and shall submit their com-
ments on such proposal to the Congress at the
time such proposal is submitted.

(4) The proposal shall include, for the first
such facility, at least 3 alternative sites and at
least 5 alternative combinations of such pro-
posed sites and facility designs consistent with
the criteria of paragraph (1). The Secretary shall
recommend the combination among the alter-
natives that the Secretary deems preferable,
The environmental assessment under subsection
(c) of this section shall include a full analysis of
the relative advantages and disadvantages of all
5 such alternative combinations of proposed
sites and proposed facility designs.

(c) Environmental impact statements

(1) Preparation and submission to the Con-
gress of the proposal required in this section
shall not require the preparation of an environ-
mental impact statement under section 102(2)(C)
of the National Environmental Policy Act of
1969 (42 U.8.C. 4332(2)(C)). The Secretary shall
prepare, in accordance with regulations issued
by the Secretary implementing such Act [42
U.S.C. 4321 et seq.], an environmental assess-
ment with respect to such proposal. Such envi-
ronmental assessment shall be based upon avail-
able information regarding alternative tech-
nologies for the storage of spent nuclear fuel
and high-level radiocactive waste. The Secretary
shall submit such environmental assessment to
the Congress at the time such proposal is sub-
mitted.

(2) If the Congress by law, after review of the
proposal submitted by the Secretary under sub-
section (b) of this section, specifically author-
izes construction of a monitored retrievable
storage facility, the requirements of the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) shall apply with respect to
construction of such facility, except that any
environmental impact statement prepared with
respect to such facility shall not be required to
consider the need for such facility or any alter-
native to the design criteria for such facility set
forth in subsection (b)(1) of this section.

(d) Licensing .

Any facility authorized pursuant to this sec-
tion shall be subject to licensing under section
5842(3) of this title. In reviewing the application
filed by the Secretary for licensing of the first
such facility, the Commission may not consider
the need for such facility or any alternative to

the design criteria for such facility set forth in
subsection (b)(1) of this section.
(e) Clarification

Nothing in this section limits the consider-
ation of alternative facility designs consistent
with the criteria of subsection (b)(1) of this sec-
tion in any environmental impact statement, or
in any licensing procedure of the Commission.
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with respect to any monitored, retrievable facil-
ity authorized pursuant to this section.

(f) Impact assistance

(1) Upon receipt by the Secretary of congres-
sional authorization to construct a facility de-
scribed in subsection (b) of this section, the Sec-
retary shall commence making annual impact
aid payments to appropriate units of general
local government in order to mitigate any social
or economic impacts resulting from the con-
struction and subsequent operation of any such
facility within the jurisdictional boundaries of
any such unit.

(2) Payments made available to units of gen-
eral local government under this subsection
shall be—

(A) allocated in a fair and equitable manner,
with priority given to units of general local
government determined by the Secretary to be
most severely affected; and

(B) utilized by units of general local govern-
ment only for planning, construction, mainte-
nance, and provision of public services related
to the siting of such facility.

(3) Such payments shall be subject to such
terms and conditions as the Secretary deter-
mines are necessary to ensure achievement of
the purposes of this subsection. The Secretary
shall issue such regulations as may be necessary
to carry out the provisions of this subsection.

(4) Such payments shall be made available en-
tirely from funds held in the Nuclear Waste
Fund established in section 10222(c) of this title
and shall be avallable only to the extent pro-
vided in advance in appropriation Acts.

(5) The Secretary may consult with appro-
priate units of general local government in ad-
vance of commencement of construction of any
such facility in an effort to determine the level
of payments each such unit is eligible to receive
under this subsection.

(g) Limitation

No monitored retrievable storage facility de-
veloped pursuant to this section may be con-
structed in any State in which there is located
any site approved for site characterization
under section 10132 of this title. The restriction
in the preceding sentence shall only apply until
such time as the Secretary decides that such
candidate site is no longer a candidate site
under consideration for development as a reposi-
tory. Such restriction shall continue to apply to
any site selected for construction as a reposi-
tory.

(h) Participation of States and Indian tribes

Any facility authorized pursuant to this sec-
tion shall be subject to the provisions of sec-
tions 10135, 10136(a), 10136(b), 10136(d), 10137, and
10138 of this title. For purposes of carrying out
the provisions of this subsection, any reference
in sections 10135 through 10138 of this title to a
repository shall be considered to refer to a mon-
itored retrievable storage facility.

(Pub. L. 97425, title I, §141, Jan. 7, 1983, 96 Stat.
2241.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (¢), is Pub. L. 91-190, Jan 1, 1970, 83
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Stat. 852, as amended, which is classified generally to
chapter 55 (§4321 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10101, 10168,
10200 of this title. -

§10162. Authorization of monitored retrievable
storage

(a) Nullification of Oak Ridge siting proposal

The proposal of the Secretary (EC-1022, 100th
Congress) to locate a monitored retrievable stor-
age facility at a site on the Clinch River in the
Roane County portion of Oak Ridge, Tennessee,
with alternative sites on the Oak Ridge Reserva-
tion of the Department of Energy and on the
former site of a proposed nuclear powerplant in
Hartsville, Tennessee, 1s annulled and revoked.
In carrying out the provisions of sections 10164
and 10165 of this title, the Secretary shall make
no presumption or preference to such sites by
reason of their previous selection.

(b) Authorization

The Secretary is authorized to site, construct,
and operate one monitored retrievable storage
facility subject to the conditions described in
sections 10163 through 10169 of this title.

(Pub L. 97-425, title I, §142, as added Pub. L.
100-202, §101(d) [title I, §300}, Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-232.)

CODIFICATION

Pudb L 100-202 and Pub. L. 100-203 added idertical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10165, 10168 of
this title.

§10163. Monitored Retrievable Storage Commis-
sion

{(a) ! Establishment

(1)(A) There is established a Monitored Re-
trievable Storage Review Commission (herein-
after in this section referred to as the “MRS
Commission’), that shall consist of 3 members
who shall be appointed by and serve at the
pleasure of the President pro tempore of the
Senate and the Speaker of the House of Rep-
resentatives.

(B) Members of the MRS Commission shall be
appointed not later than 30 days after December
22, 1987, from among persons who as a result of
training, experience and attainments are excep-
tionally well qualified to evaluate the need for a
monitored retrievable storage facility as a part
of the Nation’s nuclear waste management sys-
tem.

(C) The MRS Commission shall prepare a re-
port on the need for a monitored retrievable
storage facility as a part of a national nuclear
waste management system that achieves the
purposes of this chapter. In preparing the report
under this subparagraph, the MRS Commission
shall—

1S0 in original No subsec. (b) has been enacted
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(i) review the status and adeguacy of the
Secretary’s evaluation of the systems advan-
tages and disadvantages of bringing such a fa-
cility into the national nuclear waste disposal
system;

(i1} obtain comment and available data on
monitored retrievable storage from affected
parties, including States containing poten-

- tially acceptable sites;

(ili) evaluate the utility of a monitored re-
trievable storage facility from a technical per-
spective; and

(iv) make a recommendation to Congress as
to whether such a facility should be included
in the national nuclear waste management
system in order to achieve the purposes of this
chapter, including meeting needs for packag-
ing and handling of spent nuclear fuel, improv-
ing the flexibility of the repository develop-
ment schedule, and providing temporary stor-
age of spent nuclear fuel accepted for disposal.

(2) In preparing the report and making its rec-
ommendation under paragraph (1) the MRS
Commission shall compare such a facility to the
alternative of at-reactor storage of spent nu-
clear fuel prior to disposal of such fuel in a re-
pository under this chapter. Such comparison
shall take into consideration the impact on—

(A) repository design and construction;

(B) waste package design, fabrication and
standardization;

(C) waste preparation;

(D) waste transportation systems;

(E) the reliability of the national system for
the disposal of radioactive waste;

(F) the ability of the Secretary to fulfill con-
tractual commitments of the Department
under this chapter to accept spent nuclear fuel
for disposal; and

(G) economic factors, including the impact
on the costs likely to be imposed on rate-
payers of the Nation’s electric utilities for
temporary at-reactor storage of spent nuclear
fuel prior to final disposal in a repository, as
well as the costs likely to be imposed on rate-
payers of the Nation’s electric utilities in
building and operating such a facility.

(3) The report under this subsection, together
with the recommendation of the MRS Commis-
sion, shall be transmitted to Congress on No-
vember 1, 1989.

(4)(A)(1) Each member of the MRS Commission
shall be paid at the rate provided for level III of
the Executive Schedule for each day (including
travel time) such member is engaged in the
work of the MRS Commission, and shall receive
travel expenses, including per diem in lieu of
subsistence in the same manner as is permitted
under sections 5702 and 5703 of title 5.

(ii) The MRS Commission may appoint and fix
compensation, not to exceed the rate of basic
pay payable for GS-18 of the General Schedule,
for such staff as may be necessary to carry out
its functions

(B)(i) The MRS Commission may hold hear-
ings, sit and act at such times and places, take
such testimony and receive such evidence as the
MRS Commission considers appropriate. Any
member of the MRS Commission may admin-
ister oaths or affirmations to witnesses appear-
ing before the MRS Commission.
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(ii) The MRS Commission may request any Ex-
ecutive agency, including the Department, to
furnish such assistance or information, includ-
ing records, data, files, or documents, as the
Commission considers necessary to carry out its
functions. Unless prohibited by law, such agency
shall promptly furnish such assistance or infor-
mation.

(iii) To the extent permitted by law, the Ad-
ministrator of the General Services Administra-
tion shall, upon request of the MRS Commis-
sion, provide the MRS Commission with nec-
essary administrative services, facilities, and
support on a reimbursable basis.

(iv) The MRS Commission may procure tem-
porary and intermittent services from experts
and consultants to the same extent as is author-
ized by section 3109(b) of title 5 at rates and
under such rules as the MRS Commission con-
siders reasonable.

(C) The MRS Commission shall cease to exist
60 days after the submission to Congress of the
report required under this subsection.

(Pub. L. 97425, title I, §143, as added Pub. L.
100~202, §101(d) (title X1, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-232; amended
Pub. L. 100-507, §2, Oct. 18, 1988, 102 Stat. 2541.)

REFERENCES IN TEXT

Level OI of the Executive Schedule, referred to in
subsec. (a)(4)(AX(1), 1s set out in section 5314 of Title 5,
Government Organization and Employees.

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections

AMENDMENTS
1988—Subsec. (2)(3). Pub. L. 100-507 amended par. (3)
generally. Prior to amendment, par. (3) read as follows:
“The report under this subsection, together with the

recommendation of the MRS Commission, shall be
transmitted to Congress on June 1, 1989.”

REFERENCES IN OTHER LAWS TO GS-16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-18, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 [title I, §101(c)(1)]
of Pub. L. 101-509, set out in a note under section 5376
of Title 5.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10162, 10164 of
this title .

§10164. Survey

After the MRS Commission submits its report
to the Congress under section 10163 of this title,
the Secretary may conduct a survey and evalua-
tion of potentially suitable sites for a monitored
retrievable storage facility. In conducting such
survey and evaluation, the Secretary shall con-
sider the extent to which siting a monitored re-
trievable storage facility at each site surveyed
would—

(1) enhance the reliability and flexibility of
the system for the disposal of spent nuclear
fuel and high-level radioactive waste estab-
lished under this chapter,
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(2) minimize the impacts of transportation
and handling of such fuel and waste;

(3) provide for public confidence in the abil-
ity of such system to safely dispose of the fuel
and waste;

(4) impose minimal adverse effects on the
local community and the local environment;

(5) provide a high probability that the facil-
ity will meet applicable environmental,
health, and safety requirements in a timely
fashion;

(6) provide such other benefits to the system
for the disposal of spent nuclear fuel and high-
level radioactive waste as the Secretary deems
appropriate; and

(7) unduly burden a State in which signifi-
cant volumes of high-level radioactive waste
resulting from atomic energy defense activi-
ties are stored.

(Pub. L. 97425, title I, §144, as added Pub. L.
100-202, §101(d) [title I, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-234.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10162, 10165 of
this title.

§10165. Site selection

(a) In general

The Secretary may select the site evaluated
under section 10164 of this title that the Sec-
retary determines on the basis of available in-
formation to be the most suitable for a mon-
itored retrievable storage facility that is an in-
tegral part of the system for the disposal of
spent nuclear fuel and high-level radioactive
waste established under this chapter.

(b) Limitation

The Secretary may not select a site under sub-
section (a) of this section until the Secretary
recommends to the President the approval of a
site for development as a repository under sec-
tion 10134(a) of this title.

(c) Site specific activities

The Secretary may conduct such site specific
activities at each site surveyed under section
10164 of this title as he determines may be nec-
essary to support an application to the Commis-
sion for a license to construct a monitored re-
trievable storage facility at such site.

(d) Environmental assessment

Site specific activities and selection of a site
under this section shall not require the prepara-
tion of an environmental impact statement
under section 102(2)(C) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2XC)).
The Secretary shall prepare an environmental
assessment with respect to such selection in ac-
cordance with regulations issued by the Sec-
retary implementing such Act [42 U.S.C. 4321 et
seq.]. Such environmental assessment shall be
based upon available information regarding al-
ternative technologles for the storage of spent
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nuclear fuel and high-level radioactive waste.
The Secretary shall submit such environmental
assessment to the Congress at the time such site
is selected. .

(e) Notification before selection

(1) At least 6 months before selecting a site
under subsection (a) of this section, the Sec-
retary shall notify the Governor and legislature
of the State in which such site is located, or the
governing body of the affected Indian tribe
where such site is located, as the case may be,
of such potential selection and the basis for such
selection.

(2) Before selecting any site under subsection
(a) of this section, the Secretary shall hold at
least one public hearing in the vicinity of such
site to solicit any recommendations of inter-
ested parties with respect to issues raised by the
selection of such site.

() Notification of selection

The Secretary shall promptly notify Congress
and the appropriate State or Indian tribe of the
selection under subsection (a) of this section.

(g) Limitation
No monitored retrievable storage facility au-

thorized pursuant to section 10162(b) of this title
may be constructed in the State of Nevada.

(Pub. L. 97-425, title I, §145, as added Pub. L.
100-202, §101(d) [title III, §300), Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-234.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (d), is Pub. L. 91-190, Jan. 1, 1970, 83
Btat. 852, as amended, which is classified generally to
chapter 55 (§4321 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10162, 10166,
10167 of this title.

§10166. Notice of disapproval

(a) In general

The selection of a site under section 10165 of
this title shall be effective at the end of the pe-
riod of 60 calendar days beginning on the date of
notification under such subsection, unless the
governing body of the Indian tribe on whose res-
ervation such site is located, or, if the site is not
on a reservation, the Governor and the legisla-
ture of the State in which the site is located,
has submitted to Congress a notice of dis-
approval with respect to such site. If any such
notice of disapproval has been submitted under
this subsection, the selection of the site under
section 10165 of this title shall not be effective
except as provided under section 10135(c) of this
title.

(b) References

For purposes of carrying out the provisions of
this subsection, references in section 10135(c) of
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this title to a repository shall be considered to
refer to a monitored retrievable storage facility
and references to a notice of disapproval of a re-
pository site designation under section 10136(b)
or 10138(a) of this title shall be considered to
refer to a notice of disapproval under this sec-
tion.

(Pub. L. 97-425, title I, §146, as added Pub. L.
100-202, §101(¢d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1328-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-235.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100~203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10162, 10168 of
this title.

§$10167, Benefits agreement

Once selection of a site for a monitored re-
trievable storage facility is made by the Sec-
retary under section 10165 of this title, the In-
dian tribe on whose reservation the site is lo-
cated, or, in the case that the site is not located
on a reservation, the State in which the site is
located, shall be eligible to enter into a benefits
agreement with the Secretary under section
10173 of this title.

(Pub. L. 97-425, title I, §147, as added Pub. L.
100-202, §101(d) (title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-235.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10162 of this
title.

$10168. Construction authorization

(a) Environmental impact statement

(1) Once the selection of a site is effective
under section 10166 of this title, the require-
ments of the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) shall apply
with respect to construction of a monitored re-
trievable storage facility, except that any envi-
ronmental impact statement prepared with re-
spect to such facility shall not be required to
consider the need for such facility or any alter-
native to the design criteria for such facility set
forth in section 10181(b)(1) of this title.

(2) Nothing in this section shall be construed
to limit the consideration of alternative facility
designs consistent with the criteria described in
section 10161(b)(1) of this title in any environ-
mental impact statement, or in any licensing
procedure of the Commission, with respect to
any monitored retrievable storage facility au-
thorized under section 10162(b) of this title.

(v) Application for construction license

Once the selection of a site for a monitored re-
trievable storage facility is effective under sec-
tion 10166 of this title, the Secretary may sub-
mit an application to the Commission for a 1i-
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cense to construct such a facility as part of an
integrated nuclear waste management system
and in accordance with the provisions of this
section and applicable agreements under this
chapter affecting such facility.
(c) Licensing

Any monitored retrievable storage facility au-
thorized pursuant to section 10162(b) of this title
shall be subject to licensing under section 5842(3)
of this title. In reviewing the application filed
by the Secretary for licensing of such facility,
the Commission may not consider the need for
such facility or any alternative to the design
criteria for such facility set forth in section
10161(b)(1) of this title.
(d) Licensing conditions

Any license issued by the Commission for a
monitored retrievable storage facility under this
section shall provide that—

(1) construction of such facility may not
begin until the Commission has issued a li-
cense for the construction of a repository
under section 10135(d) of this title;

(2) construction of such facility or accept-
ance of spent nuclear fuel or high-level radio-
active waste shall be prohibited during such
time as the repository license is revoked by
the Commission or construction of the reposi-
tory ceases;

(3) the quantity of spent nuclear fuel or
high-level radioactive waste at the site of such
facility at any one time may not exceed 10,000
metric tons of heavy metal until a repository
under this chapter first accepts spent nuclear
fuel or solidified high-level radioactive waste;
and

(4) the quantity of spent nuclear fuel or
high-level radioactive waste at the site of such
facility at any one time may not exceed 15,000
metric tons of heavy metal.

(Pub. L. 97-425, title I, §148, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5021, Dec. 22, 1987, 101 Stat. 1330-235.)
REFERENCES IN TEXT

‘The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a)(1), s Pub L. 91-190, Jan. 1, 1970,
83 Stat. 852, as amended, which 1is classified generally
to chapter 55 (§4321 et seq.) of this title For complete
classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

CODIFICATION
Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10162 of this
title.

§10169. Financial assistance

The provisions of section 10136(c) or 10138(b) of
this title with respect to grants, technical as-
sistance, and other financial assistance shall
apply to the State, to affected Indian tribes and
to affected units of local government in the case
of a monitored retrievable storage facility in the
same manner as for a repository.

(Pub. L. 97425, title I, §149, as added Pub. L.
100-202, §101(d) [title III, §300]), Dec. 22, 1987, 101
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Stat. 1329-104, 1329-121; Pub. L. 100-203, title Vv,
§5021, Dec. 22, 1887, 101 Stat. 1330-236.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10162 of this
title.

PART D~—LOW-LEVEL RADIOACTIVE WASTE

§10171. Financial arrangements for low-level
radioactive waste site closure

(a) Financial arrangements

(1) The Commission shall establish by rule,
regulation, or order, after public notice, and in
accordance with section 2231 of this title, such
standards and instructions as the Commission
may deem necessary or desirable to ensure in
the case of each license for the disposal of low-
jevel radicactive waste that an adequate bond,
surety, or other financial arrangement (as deter-
mined by the Commission) will be provided by a
licensee to permit completion of all require-
ments established by the Commission for the de-
contamination, decommissioning, site closure,
and reclamation of sites, structures, and equip-
ment used in conjunction with such low-level
radioactive waste. Such financial arrangements
shall be provided and approved by the Commis-
sion, or, in the case of sites within the bound-
aries of any agreement State under section 2021
of this title, by the appropriate State or State
entity, prior to issuance of licenses for low-level
radioactive waste disposal or, in the case of li-
censes in effect on January 7, 1983, prior to ter-
mination of such licenses

(2) If the Commission determines that any
long-term maintenance or monitoring, or both,
will be necessary at a site described in para-
graph (1), the Commission shall ensure before
termination of the license involved that the li-
censee has made available such bonding, surety,
or other financial arrangements as may be nec-
essary to ensure that any necessary long-term
maintenance or monitoring needed for such site
will be carried out by the person having title
and cuastody for such site following license ter-
mination.

(b) Title and custody

(1) The Secretary shall have authority to as-
sume title and custody of low-level radioactive
waste and the land on which such waste is dis-
posed of, upon request of the owner of such
waste and land and following termination of the
license issued by the Commission for such dis-
posal, if the Commission determines that—

(A) the requirements of the Commission for
site closure, decommissioning, and decon-
tamination have been met by the licensee in-
volved and that such licensee is in compliance
with the provisions of subsection (a) of this
section;

(B) such title and custody will be transferred
to the Secretary without cost to the Federal
Government; and

(C) Federal ownership and management of
such site is necessary or desirable in order to
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protect the public health and safety, and the
environment.

(2) If the Secretary assumes title and custody
of any such waste and land under this sub-
section, the Secretary shall maintain such
waste and land in a manner that will protect the
public health and safety, and the environment.

(c) Special sites

If the low-level radioactive waste involved is
the result of a licensed activity to recover zir-
conium, hafnium, and rare earths from source
material, the Secretary, upon request of the
owner of the site involved, shall assume title
and custody of such waste and the land on which
it is disposed when such site has been decon-
taminated and stabilized in accordance with the
requirements established by the Commission
and when such owner has made adequate finan-
cial arrangements approved by the Commission
for the long-term maintenance and monitoring
of such site.

(Pub. L. 97-425, title I, §151, Jan. 7, 1983, 96 Stat.
2244.)

PART E—REDIRECTION OF NUCLEAR WASTE
PROGRAM

§10172. Selection of Yucca Mountain site

(2) In general

(1) The Secretary shall provide for an orderly
phase-out of site specific activities at all can-
didate sites other than the Yucca Mountain site.

(2) The Secretary shall terminate all site spe-
cific activities (other than reclamation activi-
ties) at all candidate sites, other than the Yucca
Mountain site, within 90 days after December 22,
1987,

(b) Eligibility to enter into benefits agreement

Effective on December 22, 1987, the State of
Nevada shall be eligible to enter into a benefits
agreement with the Secretary under section
10173 of this title.

(Pub. L. 97-425, title I, §160, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5011(a), Dec. 22, 1987, 101 Stat. 1330-227.)

CODIFICATION

Pub. 1. 100-202 and Pub. L 100-203 added identical
sections.

§10172a. Siting a second repository

(a) Congressional action required

The Secretary may not conduct site-specific
activities with respect to a second repository
unless Congress has specifically authorized and
appropriated funds for such activities.

(b) Report

The Secretary shall report to the President
and to Congress on or after January 1, 2007, but
not later than January 1, 2010, on the need for a
second repository.
(c) Termination of granite research

Not later than 6 months after December 22,

1987, the Secretary shall phase out in an orderly
manner funding for 21l research programs in ex-

oy
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istence on December 22, 1987, designed to evalu-
ate the suitability of crystalline rock as a po-
tential repository host medium.
(d) Additional siting criteria

In the event that the Secretary at any time
after December 22, 1987, considers any sites in
crystalline rock for characterization or selec-
tion as a repository, the Secretary shall con-
sider (as a supplement to the siting guidelines
under section 10132 of this title) such potentially
disqualifying factors as—

(1) seasonal increases in population;

(2) proximity to public drninking water sup-
plies, including those of metropolitan areas;
and

(3) the impact that characterization or
siting decisions would have on lands owned or
placed in trust by the United States for Indian
tribes.

(Pub. L. 97425, title I, §161, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5012, Dec. 22, 1987, 101 Stat. 1330-231.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

PART F—BENEFITS

PART REFERRED TO IN OTHER SECTIONS
This part is referred to in section 10133 of this title

§10173. Benefits agreements

{a) In general

(1) The Secretary may enter into a benefits
agreement with the State of Nevada concerning
a repository or with a State or an Indian tribe
concerning a monitored retrievable storage fa-
cility for the acceptance of high-level radio-
active waste or spent nuclear fuel in that State
or on the reservation of that tribe, as appro-
priate.

(2) The State or Indian tribe may enter into
such an agreement only if the State Attorney
General or the appropriate governing authority
of the Indian tribe or the Secretary of the Inte-
rior, in the absence of an appropriate governing
authority, as appropriate, certifies to the satis-
faction of the Secretary that the laws of the
State or Indian tribe provide adequate authority
for that entity to enter into the benefits agree-
ment.

(3) Any benefits agreement with a State under
this section shall be negotiated in consultation
with affected units of local government in such
State.

(4) Benefits and payments under this part may
be made available only in accordance with a
benefits agreement under this section.

(b) Amendment

A benefits agreement entered into under sub-
section (a) of this section may be amended only
by the mutual consent of the parties to the
agreement and terminated only in accordance
with section 10173c of this title.

(c) Agreement with Nevada

The Secretary shall offer to enter into a bene-

fits agreement with the Governor of Nevada
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Any benefits agreement with a State under this
subsection shall be negotiated in consultation
with any affected units of local government in
such State.

(d) Monitored retrievable storage

The Secretary shall offer to enter into a bene-
fits agreement relating to a monitored retriev-
able storage facility with the governing body of
the Indian tribe on whose reservation the site
for such facility is located, or, if the site is not
located on a reservation, with the Governor of
the State in which the site is located and in con-
sultation with affected units of local govern-
ment in such State.

(e) Limitation

Only one benefits agreement for a repository
and only one benefits agreement for a monitored
retrievable storage facility may be in effect at
any one time.

(f) Judicial review

Decisions of the Secretary under this section
are not subject to judicial review.

(Pub. L. 97-425, title I, §170, as added Pub. L.
100-202, §101(d) {title ITI, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-237.)

CODIFICATION
Puab. L. 100-202 and Pub. L. 100-203 added identical
sections.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10167, 10172,
10173a of this title.

§10173a. Content of agreements

(a) In general

(1) In addition to the benefits to which a
State, an affected unit of local government or
Indian tribe is entitled under this subchapter,
the Secretary shall make payments to a State
or Indian tribe that is a party to a benefits
agreement under section 10173 of this title in ac-
cordance with the following schedule:

BENEFITS SCHEDULE
(amounts in $ millions)

Event MRS Repository
(A) Annual payments prior to first
spent fuel receipt ...coveeeviecer coeeeee 5 10
(B) Upon first spent fuel receipt ... 10 20
(C) Annual payments after first
spent fuel receipt until closure
of the facility cevviinereciiorionaenneuene 10 20

(2) For purposes of this section, the term—

(A) “MRS” means a monitored retrievable
storage facility,

(B) “spent fuel” means high-level radio-
active waste or spent nuclear fuel, and

(C) *first spent fuel receipt” does not in-
clude receipt of spent fuel or high-level radio-
active waste for purposes of testing or oper-
ational demonstration.

(3) Annual payments prior to first spent fuel -°
receipt under paragraph (1)}A) shall be made on
the date of execution of the benefits agreement .
and thereafter on the anmiversary date of such
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execution. Annual payments after the first
spent fuel receipt until closure of the facility
under paragraph (1)(C) shall be made on the an-
niversary date of such first spent fuel receipt.

(4) If the first spent fuel payment under para-
graph (1)(B) is made within six months after the
last annnal payment prior to the receipt of
spent’ fuel under paragraph (1)A), such first
spent fuel payment under paragraph (1)(B) shall
be reduced by an amount equal to one-twelfth of
such annual payment under paragraph (1)}(A) for
each full month less than six that has not
elapsed since the last annual payment under
paragraph (1)(A).

(5) Notwithstanding paragraph (1), (2), or (3),
no payment under this section may be made be-
fore January 1, 1989, and any payment due under
this subchapter before January 1, 1989, shall be
made on or after such date.

(6) Except as provided in paragraph (7), the
Secretary may not restrict the purposes for
which the payments under this section may be

used.

(7)(A) Any State receiving a payment under
this section shall transfer an amount equal to
not less than one-third of the amount of such
payment to affected units of local government

of such State.
(B) A plan for this transfer and appropriate al-

location of such portion among such govern-
ments shall be included in the benefits agree-
ment under section 10173 of this title covering
such payments.

(C) In the event of a dispute concerning such
plan, the Secretary shall resolve such dispute,
consistent with this chapter and applicable
State law.

(b) Contents

A benefits agreement under section 10173 of
this title shall provide that—

(1) a Review Panel be established in accord-
ance with section 10173b of this title;

(2) the State or Indian tribe that is party to
such agreement waive its rights under this
subchapter to disapprove the recommendation
of a site for a repository;

(3) the parties to the agreement shall share
with one another information relevant to the
licensing process for the repository or mon-
itored retrievable storage facility, as it be-
comes available;

(4) the State or Indian tribe that is party to
such agreement participate in the design of
the repository or monitored retrievable stor-
age facility and in the preparation of docu-
ments required under law or regulation gov-
erning the effects of the facility on the public
health and safety; and

(5) the State or Indian tribe waive its rights,
if any, to impact assistance under sections
10136(c)(1)(B)(I1), 10136(cH(2), 10138(b)2)(AX(i1),
and 10138(b)(3) of this title,

(c) Payments by Secretary

The Secretary shall make payments to the
States or affected Indian tribes under a benefits
agreement under this section from the Waste
Fund. The signature of the Secretary on a valid
benefits agreement under section 10173 of this
title shall constitute a commitment by the
United States to make payments in accordance
with such agreement.
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(Pub. L. 97-425, title I, §171, as added Pub. L.
100-202, §101¢d) [title TII, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-237.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10173b, 10174a of
this title.

§10173b. Review Panel

(a) In general

The Review Panel required to be established
by section 10173a(b)(1) of this title shall consist
of a Chairman selected by the Secretary in con-
sultation with the Governor of the State or gov-
erning body of the Indian tribe, as appropriate,
that is party to such agreement and 6 other
members as follows:

(1) 2 members selected by the Governor of
such State or governing body of such Indian
tribe;

(2) 2 members selected by units of local gov-
ernment affected by the repository or mon-
itored retrievable storage facility;

(3) 1 member to represent persons making
payments into the Waste Fund, to be selected
by the Secretary; and

(4) 1 member to represent other public inter-
ests, to be selected by the Secretary.

(b) Terms .

(1) The members of the Review Panel shall
serve for terms of 4 years each.

(2) Members of the Review Panel who are not
full-time employees of the Federal Government,
shall receive a per diem compensation for each
day spent conducting work of the Review Panel,
including their necessary travel or other ex-
penses while engaged in the work of the Review
Panel.

(3) Expenses of the Panel shall be paid by the
Secretary from the Waste Fund.

(c) Duties

The Review Panel shall—

(1) advise the Secretary on matters relating
to the proposed repository or monitored re-
trievable storage facility, including issues re-
lating to design, construction, operation, and
decommissioning of the facility;

(2) evaluate performance of the repository or
monitored retrievable storage facility, as it
considers appropriate;

(3) recommend corrective actions to the Sec-
retary;

(4) assist in the presentation of State or af-
fected Indian tribe and local perspectives to
the Secretary; and

(5) participate in the planning for and the re-
view of preoperational data on environmental,
demographic, and socioeconomic conditions of
the site and the local community.

(d) Information

The Secretary shall promptly! make available
promptly! any information in the Secretary’s

150 in original
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possession requested by the Panel or its Chair-
man.
(e) Federal Advisory Committee Act

The requirements of the Federal Advisory
Committee Act shall not apply to a Review
Panel established under this subchapter.

(Pub. L. 97-425, title I, §172, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-239.)

REFERENGES IN TEXT

The Federal Advisory Committee Act, referred to in
subsec. (e), is Pub. L. 92-463, Oct 6, 1972, 86 Stat. T70, as
amended, which is set out in the Appendix to Title 5,
Government Organization and Employees

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 101732 of this
title.

§10173c. Termination
(a) In general

The Secretary may terminate a benefits agree-
ment under this subchapter if—

(1) the site under consideration is disquali-
fied for its failure to comply with guidelines
and technical requirements established by the
Secretary in accordance with this chapter, or

(2) the Secretary determines that the Com-
mission cannot license the facility within a
reasonable time.

(b) Termination by State or Indian tribe

A State or Indian tribe may terminate a bene-
fits agreement under this subchapter only if the
Secretary disqualifies the site under consider-
ation for its failure to comply with technical re-
quirements established by the Secretary in ac-
cordance with this chapter or the Secretary de-
termines that the Commission cannot license
the facility within a reasonable time.

(c) Decisions of Secretary

Decisions of the Secretary under this section
shall be in writing, shall be available to Con-
gress and the public, and are not subject to judi-
cial review.

(Pub. L. 97-425, title I, §173, as added Pub. L.
100-202, §101(d) {title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-240.)
CODIFICATION

Pub L. 100-202 and Pub. L 100-203 added identical

sections
SECTION REFERRED T0 IN OTHER SECTIONS

This section is referred to in section 10173 of this

title

PART G—OTHER BENEFITS
$10174. Consideration in siting facilities

The Secretary, in siting Federal research
projects, shall give special consideration to
proposals from States where a repository is
located.
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(Pub. L. 97-425, title I, §174, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pub. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-240.)

CODIFICATION

Pub. L. 100-202 and Pub L. 100-203 added identical
sections

§10174a. Report
(a) In general

Within one year of December 22, 1987, the Sec-
retary shall report to Congress on the potential
impacts of locating a repository at the Yucca
Mountain site, including the recommendations
of the Secretary for mitigation of such impacts
and a statement of which impacts should be
dealt with by the Federal Government, which
should be dealt with by the State with State re-
sources, including the benefits payments under
section 10173a of this title, and which should be
a joint Federal-State responsibility. The report
under this subsection shall include the analysis
of the Secretary of the authorities available to
mitigate these impacts and the appropriate
sources of funds for such mitigation.

(b) Impacts to be considered

Potential impacts to be addressed in the re-
port under this! subsection (a) of this section
shall include impacts on—

1) education, including facilities and per-
sonnel for elementary and secondary schools,
community colleges, vocational and technical
schools and universities;

(2) public health, including the facilities and
personnel for treatment and distribution of
water, the treatment of sewage, the control of
pests and the disposal of solid waste;

(3) law enforcement, including facilities and
personnel for the courts, police and sheriff’s
departments, district attorneys and public de-
fenders and prisons;

(4) fire protection, including personnel, the
construction of fire stations, and the acquisi-
tion of equipment;

(5) medical care, including emergency serv-
ices and hospitals;

(6) cultural and recreational needs, including
facilities and personnel for libraries and muse-
ums and the acquisition and expansion of
parks;

(7) distribution of public lands to allow for
the timely expansion of existing, or creation
of new, communities and the construction of
necessary residential and commercial facili-
ties; =

(8) vocational training and employment "v-
services;

(9) social services, including public assist-
ance programs, vocational and physical reha- - -~
bilitation programs, mental health services,
and programs relating to the abuse of alcohol _
and controlled substances; W

(10) transportation, including any roads, ter-
minals, airports, bridges, or rallways associ-".7/
ated with the facility and the repair and main- "
tenance of roads, terminals, airports, bridges.
or railways damaged as a result of the con

Bt

S .
1So in original. The word *this” probably should not appear



ze 450

b, L.
i7, 101
tle V,

sntical

e Sec-
ential
Yucca
ations
apacts
11d be
which
ate re-
under
ald be
report
1alysis
tble to
Jpriate

the re-
section

id per-
chools,
chnical

jes and
tion of
atrol of

Jes and
sheriff’s
blic de-

1el, the
acquisi-

3y serv-

1wcluding
d muse-
sion of

Hlow for
sreation
ction of
1 facili-

loyment

y assist-
:al reha-
services,
i alcohol

ads, ter-
3 associ-
nd main-
bridges,
the con-

not appear.

AR

YL pkas

i

Page 451

struction, operation, and closure of the facil-
ity;

(11) equipment and training for State and
local personnel in the management of acci-
dents involving high-level radioactive waste;

(12) availability of energy;

(13) tourism and economic development, in-
cluding the potential loss of revenue and fu-
ture economic growth; and

(14) other needs of the State and local gov-
ernments that would not have arisen but for
the characterization of the site and the con-
struction, operation, and eventual closure of
the repository facility.

(Pub. L. 97-425, title I, §175, as added Pub. L.
100-202, §101(d) [title 1T, §300], Dec. 22, 1987, 101
Stat. 1329-104, 1329-121; Pubdb. L. 100-203, title V,
§5031, Dec. 22, 1987, 101 Stat. 1330-240.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added fdentical
sections

PART H—TRANSPORTATION

§10175. Transportation
(a) Packaging

No spent nuclear fuel or high-level radioactive
waste may be transported by or for the Sec-
retary under part A of this subchapter or under
part C of this subchapter except in packages
that have been certified for such purpose by the
Commission.
(b) Advance notification

The Secretary shall abide by regulations of
the Commission regarding advance notification
of State and local governments prior to trans-
portation of spent nuclear fuel or high-level
radioactive waste under part A of this sub-
chapter or under part C of this subchapter.

(c) Training for public safety officials

The Secretary shall provide technical assist-

ance and funds to States for training for public
safety officials of appropriate units of local gov-
ernment and Indian tribes through whose juris-
diction the Secretary plans to transport spent
nuclear fuel or high-level radioactive waste
under part A of this subchapter or under part C
of this subchapter. Training shall cover proce-
dures required for safe routine transportation of
these materials, as well as procedures for deal-
ing with emergency response situations. The
Waste Fund shall be the source of funds for work
carried out under this subsection.
(Pub. I, 97-425, title 1, §180, as added Pub. L.
100-202, §101(d) [title III, §300], Dec. 22, 1987, 101
Stat. 1320-104, 1329-121; Pub, L. 100-203, title V,
§5061, Dec, 22, 1987, 101 Stat. 1330-251.) \

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 2dded identical
sections

SUBCHAPTER II-RESEARCH, DEVELOP-
MENT, AND DEMONSTRATION REGARD-
ING DISPOSAL OF HIGH-LEVEL RADIO-
ACTIVE WASTE AND SPENT NUCLEAR
FUEL

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter {s referred to in sections 10139, 10222
of this title.
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§10191. Purpose

It is the purpose of this subchapter—

(1) to provide direction to the Secretary
with respect to the disposal of high-level
radiocactive waste and spent nuclear fuel;

(2) to authorize the Secretary, pursuant to
this subchapter—

(A) to provide for the construction, oper-
ation, and maintenance of a deep geologic
test and evaluation facility; and

(B) to provide for a focused and integrated
high-level radioactive waste and spent nu-
clear fuel research and development pro-
gram, including the development of a test
and evaluation facility to carry out research
and provide an integrated demonstration of
the technology for deep geologic disposal of
high-level radioactive waste, and the devel-
opment of the facilities to demonstrate dry
storage of spent nuclear fuel; and

(3) to provide for an improved cooperative
role between the Federal Government and
States, affected Indian tribes, and units of
general local government in the siting of a
test and evaluation facility.

(Pub. L. 97-425, title II, §211, Jan. 7, 1983, 96 Stat.
2245.)

§10192. Applicability

The provisions of this subchapter are subject
to section 10107 of this title and shall not apply
to facilities that are used for the disposal of
high-level radioactive waste, .low-level radio-
active waste, transuranic waste, or spent nu-
clear fuel resulting from atomic energy defens
activities. .

(Pub. L. 97-425, title IT, §212, Jan. 7, 1983, 96 Stat.
2245.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10197 of this
title.

§10193. Identification of sites

(a) Guidelines

Not later than 6 months after January 7, 1983,
and notwithstanding the failure of other agen-
cies to promulgate standards pursuant to appli-
cable law, the Secretary, in consultation with
the Commission, the Director of the United
States Geological Survey, the Administrator,
the Council on Environmental Quality, and such
other Federal agencies as the Secretary consid-
ers appropriate, is authorized to issue, pursuant
to section 553 of title 5, general guidelines for
the selection of a site for a test and evaluation
facility. Under such guidelines the Secretary
shall specify factors that qualify or disqualify a
site for development as a test and evaluation fa-
cility, including factors pertaining to the loca-
tion of valuable natural resources, hydro-
geophysics, seismic activity, and atomic energy
defense activities, proximity to water supplies,
proximity to populations, the effect upon the
rights of users of water, and proximity to com-
ponents of the National Park System, the Na-
tional Wildlife Refuge System, the National
Wild and Scenic Rivers System, the National
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Wilderness Preservation System, or National
Forest Lands. Such guidelines shall require the
Secretary to consider the various geologic
media in which the site for a test and evaluation
facility may be located and, to the extent prac-
ticable, to identify sites in different geologic
media. The Secretary shall use guidelines estab-
lished under this subsection in considering and
selecting sites under this subchapter.
(b) Site identification by Secretary

(1) Not later than 1 year after January 7, 1983,
and following promulgation of guidelines under
subsection (a) of this section, the Secretary is
authorized to identify 38 or more sites, at least 2
of which shall be in different geologic media in
the continental United States, and at least 1 of
which shall be in media other than salt. Subject
to Commission requirements, the Secretary
shall give preference to sites for the test and
evaluation facility in media possessing geo-
chemical characteristics that retard aqueous
transport of radionuclides. In order to provide a
greater possible protection of public health and
safety as operating experience is gained at the
test and evaluation facility, and with the excep-
tion of the primary areas under review by the
Secretary on January 7, 1983, for the location of
a test and evaluation facility or repository, all
sites identified under this subsection shall be
more than 15 statute miles from towns having a
population of greater than 1,000 persons as deter-
mined by the most recent census unless such
sites contain high-level radioactive waste prior
to identification under this subchapter. Each
identification of a site shall be supported by an
environmental assessment, which shall include a
detailed statement of the basis for such identi-
fication and of the probable impacts of the
siting research activities planned for such site,
and a discussion of alternative activities relat-
ing to siting research that may be undertaken
to avoid such impacts. Such environmental as-
sessment shall include—

(A) an evaluation by the Secretary as to
whether such site is suitable for siting re-
search under the guidelines established under
subsection (a) of this section;

(B) an evaluation by the Secretary of the ef-
fects of the siting research activities at such
site on the public health and safety and the
environment;

(C) a reasonable comparative evaluation by
the Secretary of such site with other sites and
locations that have been considered;

(D) a description of the decision process by
which such site was recommended; and

(E) an assessment of the regional and local
impacts of locating the proposed test and eval-
uation facility at such site.

(2) When the Secretary identifies a site, the
Secretary shall as soon as possible notify the
Governor of the State in which such site is lo-
cated, or the governing body of the affected In-
dian tribe where such site is located, of such
identification and the basis of such identifica-~
tion. Additional sites for the location of the test
and evaluation facility authorized in section
10222(d) of this title may be identified after such
1 year period, following the same procedure as if
such sites had been identified within such pe-
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(Pub. L. 97-425, title 11, §213, Jan. 7, 1983, 96 Stat.
2245; Pub. L. 102-154, title I, Nov. 13, 1991, 105

Stat. 1000.)
CHANGE OF NAME

“United States Geological Survey’ substituted for
“Geological ‘Survey” in subsec. (a) pursnant to provi-
sion of title I of Pub. L. 102-154, set out as a note under
section 31 of Tatle 43, Public Lands.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10194, 10195,
10199 of this title.

$10194. Siting research and related activities

(a) In general

Not later than 30 months after the date on
which the Secretary completes the identifica-
tion of sites under section 10193 of this title, the
Secretary is authorized to complete sufficient
evaluation of 3 sites to select a site for expanded
siting research activities and for other activities
under section 10198 of this title. The Secretary is
authorized to conduct such preconstruction ac-
tivities relative to such site selection for the
test and evaluation facility as he deems appro-
priate. Additional sites for the location of the
test and evaluation facility authorized in sec-
tion 10222(d) of this title may be evaluated after
such 30-month period, following the same proce-
dures as if such sites were to be evaluated with-
in such period.
{b) Public meetings and environmental assess-

ment

Not later than 6 months after the date on
which the Secretary completes the identifica-
tion of sites under section 10193 of this title, and
before beginning siting research activities, the
Secretary shall hold at least 1 public meeting in
the vicinity of each site to inform the residents
of the area of the activities to be conducted at
such site and to receive their views.
(c) Restrictions

Except as provided in section 10198 of this title
with respect to a test and evaluation facility, in
conducting siting research activities pursuant
to subsection (a) of this section—

(1) the Secretary shall use the minimum
quantity of high-level radicactive waste or
other radioactive materials, if any, necessary
to achieve the test or research objectives;

(2) the Secretary shall ensure that any
radioactive material used or placed on a site
shall be fully retrievable; and

{3) upon termination of siting research ac-
tivities at a site for any reason, the Secretary
shall remove any radioactive material at or in
the site as promptly as practicable.

(d) Title to material

The Secretary may take title, in the name of
the Federal Government, to the high-level radio-
active waste, spent nuclear fuel, or other radio-
active material emplaced in a test and evalua-
tion facility. If the Secretary takes title to any
such material, the Secretary shall enter into the
appropriate financial arrangements described in
subsection () or (b) of section 10222 of this title
for the disposal of such material.

(Pub. L. 97-425, title II, §214, Jan. 7, 1983, 96 Stat.
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10197, 10198 of
this title.

§10195. Test and evaluation facility siting review
and reports

(a) Consultation and cooperation

The Governor of a State, or the governing
body of an affected Indian tribe, notified of a
site identification under section 10193 of this
title shall have the right to participate in a
process of consultation and cooperation as soon
as the site involved has been identified pursuant
to such section and throughout the life of the
test and evaluation facility. For purposes of this
section, the term *‘process of consultation and
cooperation” means a methodology—

(1) by which the Secretary—

(A) keeps the Governor or governing body
involved fully and currently informed about
any potential economic or public health and
safety impacts in all stages of the siting, de-
velopment, construction, and operation of a
test and evaluation facility;

(B) solicits, receives, and evaluates con-
cerns and objections of such Governor or
governing body with regard to such test and
evaluation facility on an ongoing basis; and

(C) works diligently and cooperatively to
resolve such concerns and objections; and

(2) by which the State or affected Indian
tribe involved can exercise reasonable inde-
pendent monitoring and testing of onsite ac-
tivities related to all stages of the siting, de-
velopment, construction and operation of the
test and evaluation facility, except that any
such monitoring and testing shall not unrea-
sonably interfere with onsite activities.

(b) Written agreements

The Secretary shall enter into written agree-
ments with the Governor of the State in which
an identified site is located or with the govern-
ing body of any affected Indian tribe where an
identified site is located in order to expedite the
consultation and cooperation process. Any such
written agreement shall specify—

(1) procedures by which such Governor or
governing body may study, determine, com-
ment on, and make recommendations with re-
gard to the possible health, safety, and eco-
nomic impacts of the test and evaluation facil-
ity;

(2) procedures by which the Secretary shall
consider and respond to comments and recom-
mendations made by such Governor or govern-
ing body, including the period in which the
Secretary shall so respond;

(3) the documents the Department is to sub-
mit to such Governor or governing body, the
timing for such submissions, the timing for
such Governor or governing body to identify
public health and safety concerns and the
process to be followed to try to eliminate
those concerns;

(4) procedures by which the Secretary and
either such Governor or governing body may
review or modify the agreement periodically;
and

(5) procedures for public notification of the
procedures specified under subparagraphs (A)
through (D).

T ey ot s
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(c) Limitation

Except as specifically provided in this section,
nothing in this subchapter is intended to grant
any State or affected Indian tribe any authority
with respect to the siting, development, or load-
ing of the test and evaluation facility.

(Pub. L. 97425, title II, §215, Jan. 7, 1983, 96 Stat.
2247.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10199 of this
title.

§10196. Federal agency actions
(a) Cooperation and coordination

Federal agencies shall assist the Secretary by
cooperating and coordinating with the Sec-
retary in the preparation of any necessary re-
ports under this subchapter and the mission
plan under section 10221 of this title.

(b) Environmental review

(1) No action of the Secretary or any other
Federal agency required by this subchapter or
section 10221 of this title with respect to a test
and evaluation facility to be taken prior to the
initiation of onsite construction of a test and
evaluation facility shall require the preparation
of an environmental impact statement under
section 102(2)(C) of the Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)), or to require the
preparation of environmental reports, except as
otherwise specifically provided for in this sub-
chapter.

(2) The Secretary and the heads of all other
Federal agencies shall, to the maximum extent
possible, avoid duplication of efforts in the prep-
aration of reports under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.).

(Pub. L. 97425, title II, §216, Jan. 7, 1983, 96 Stat.
2248.)
REFERENCES IN TEXT
The National Environmental Policy Act of 1963, re-
ferred to in subsec. (b)(2), is Pub. L. 91-180, Jan. 1, 1970,
83 Stat. 852, as amended, which is classified generally
to chapter 55 (§4321 et seq ) of this title. For complete

classification of this Act to the Code, see Short Title
note set out under section 4321 of this title and Tables.

§10197. Research and development on disposal of
high-level radioactive waste

(a) Purpose

Not later than 64 months after January 7, 1983,
the Secretary is authorized to, to the extent
practicable, begin at a site evaluated under sec-
tion 10194 of this title, as part of and as an ex-
tension of siting research activities of such site
under such section, the mining and construction
of a test and evaluation facility. Prior to the
mining and construction of such facility, the
Secretary shall prepare an environmental as-
sessment. The purpose of such facility shall be—

(1) to supplement and focus the repository
site characterization process;

(2) to provide the conditions under which
known technological components can be inte-
grated to demonstrate a functioning reposi-
tory-like system;

(3) to provide a means of identifying, evalu-
ating, and resolving potential repository 1i-
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censing issues that could not be resolved dur-
ing the siting research program conducted
under section 10192 of this title;

(4) to validate, under actual conditions, the
scientific models used in the design of a repos-
itory;

(5) to refine the design and engineering of re-
pository components and systems and to con-
firm the predicted behavior of such compo-
nents and systems;

(6) to supplement the siting data, the ge-
neric and specific geological characteristics
developed under section 10194 of this title re-
lating to isolating disposal materials in the
physical environment of a repository;

(1) to evaluate the design concepts for pack-
aging, handling, and emplacement of high-
level radioactive waste and spent nuclear fuel
at the design rate; and

(8) to establish operating capability without
exposing workers to excessive radiation.

(b) Design
The Secretary shall design each test and eval-

uation facility—
(1) to be capable of receiving not more than

100 full-sized canisters of solidified high-level
radioactive waste (which canisters shall not
exceed an aggregate weight of 100 metric
tons), except that spent nuclear fuel may be
used instead of such waste if such waste can-
not be obtained under reasonable conditions;
(2) to permit full retrieval of solidified high-
level radioactive waste, or other radioactive
material used by the Secretary for testing,
upon completion of the technology demonstra-
tion activities; and
(3) based upon the principle that the high-
level radioactive waste, spent nuclear fuel, or
other radiocactive material involved shall be
isolated from the biosphere in such a way that
the initial isolation is provided by engineered
barriers functioning as a system with the geo-
logic environment.
(c) Operation
(1) Not later than 88 months after January 7,
1983, the Secretary shall begin an in situ testing
program at the test and evaluation facility in
accordance with the mission plan developed

under section 10221 of this title, for purposes of—

(A) conducting in situ tests of bore hole seal-
ing, geologic media fracture sealing, and room
closure to establish the techniques and per-
formance for isolation of high-level radio-
active waste, spent nuclear fuel, or other
radioactive materials from the biosphere;

(B) conducting in situ tests with radioactive
sources and materials to evaluate and improve
reliable models for radionuclide migration, ab-
sorption, and containment within the engi-
neered barriers and geologic media involved, if
the Secretary finds there is reasonable assur-
ance that such radicactive sources and mate-
rials will not threaten the use of such site as
a repository;

(C) conducting in situ tests to evaluate and
improve models for ground water or brine flow
through fractured geologic media;

(D) conducting in situ tests under conditions
representing the real time and the accelerated
time behavior of the engineered barriers with-
1n the geologic environment involved;
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(E) conducting in situ tests to evaluate the
effects of heat and pressure on the geologic
media involved, on the hydrology of the sur-
rounding area, and on the integrity of the dis-
posal packages;

(F) conducting in situ tests under both nor-
mal and abnormal repository conditions to es-
tablish safe design limits for disposal packages
and to determine the effects of the gross re-
lease of radionuclides into surroundings, and
the effects of various credible failure modes,
including—

(i) seismic events leading to the coupling
of aquifers through the test and evaluation
facility;

(i) thermal pulses significantly greater
than the maximum calculated; and

(iii) human intrusion creating a direct
pathway to the biosphere; and

(@) conducting such other research and de-
velopment activities as the Secretary consid-
ers appropriate, including such activities nec-
essary to obtain the use of high-level radio-
active waste, spent nuclear fuel, or other
radioactive materials (such as any highly
radioactive material from the Three Mile Is-
land nuclear powerplant or from the West Val-
ley Demonstration Project) for test and eval-
uation purposes, if such other activities are
reasonably necessary to support the repository
program and if there is reasonable assurance
that the radioactive sources involved will not
threaten the use of such site as a repository.

(2) The in situ testing authorized in this sub-
section shall be designed to ensure that the suit-
ability of the site involved for licensing by the
Commission as a repository will not be ad-
versely affected.

(d) Use of existing Department facilities

During the conducting of siting research ac-
tivities under section 10194 of this title and for
such period thereafter as the Secretary consid-
ers appropriate, the Secretary shall use Depart-
ment facilities owned by the Federal Govern-
ment on January 7, 1983, for the conducting of
generically applicable tests regarding packag-
ing, handling, and emplacement technology for
solidified high-level radioactive waste and spent
nuclear fuel from civilian nuclear activities.

(e) Engineered barriers

The system of engineered barriers and selected
geology used in a test and evaluation facility
shall have a design life at least as long as that
which the Commission requires by regulations
issued under this chapter, or under the Atomic
Energy Act of 1954 (42 U.S.C. 2011 et seq.), for re-
positories
(D) Role of Commission

(1)(A) Not later than 1 year after January 7.
1983, the Secretary and the Commission shall
reach a written understanding establishing the
procedures for review, consultation, and coordi-
nation in the planning, construction, and oper-
ation of the test and evaluation facility under
this section. Such understanding shall establish
a schedule, consistent with the deadlines set
forth in this subchapter,! for submission by the

1See References in Text note below
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Secretary of, and review by the Commission of
and necessary action on—
) the mission plan prepared under section
10221 of this title; and
(ii) such reports and other information as
the Commission may reasonably require to
evaluate any health and safety impacts of the
test and evaluation facility.

(B) Such understanding shall also establish
the conditions under which the Commission may
have access to the test and evaluation facility
for the purpose of assessing any public health
and safety concerns that it may have. No shafts
may be excavated for the test and evaluation
until the Secretary and the Commission enter
jnto such understanding.

(2) Subject to section 10225 of this title, the
test and evaluation facility, and the facilities
authorized in this section, shall be constructed
and operated as research, development, and
demonstration facilities, and shall not be sub-
ject to licensing under section 5842 of this title.

(3)(A) The Commission shall carry out a con-
tinuing analysis of the activities undertaken
under this section to evaluate the adequacy of
the consideration of public health and safety is-
sues.

(B) The Commission shall report to the Presi-
dent, the Secretary, and the Congress as the
Commission considers appropriate with respect
to the conduct of activities under this section.
(g) Environmental review

The Secretary shall prepare an environmental
impact statement under section 102(2)(C) of the
National Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) prior to conducting tests with
radioactive materials at the test and evaluation
facility. Such environmental impact statement
shall incorporate, to the extent practicable, the
environmental assessment prepared under sub-
section (a) of this section. Nothing in this sub-
section may be construed to limit siting re-
search activities conducted under section 10154
of this title. This subsection shall apply only to
activities performed exclusively for a test and
evaluation facility.

(h) Limitations

(1) If the test and evaluation facility is not lo-
cated at the site of a repository, the Secretary
shall obtain the concurrence of the Commission
with respect to the decontamination and decom-
missioning of such facility.

(2) If the test and evaluation facility is not lo-
cated at a candidate site or repository site, the
Secretary shall conduct only the portion of the
in situ testing program required in subsection
(c) of this section determined by the Secretary
to be useful in carrying out the purposes of this
chapter.

(3) The operation of the test and evaluation fa-
cility shall terminate not later than—

(A) 5 years after the date on which the ini-
tial repository begins operation; or

(B) at such time as the Secretary determines
that the continued operation of a test and
evaluation facility is not necessary for re-
search, development, and demonstration pur-
poses;

whichever occurs sooner.
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(4) Notwithstanding any other provisions of
this subsection, as soon as practicable following
any determination by the Secretary, with the
concurrence of the Commission, that the test
and evaluation facility is unsuitable for con-
tinued operation, the Secretary shall take such
actions as are necessary to remove from such
site any radioactive material placed on such site
as a result of testing and evaluation activities
conducted under this section. Such requirement
may be waived if the Secretary, with the con-
currence of the Commission, finds that short-
term testing and evalmation activities using
radioactive material will not endanger the pub-
lic health and safety.

(Pub. L. 97-425, title IT, §217, Jan. 7, 1983, 96 Stat.
2249.)

REFERENCES IN TEXT

The Atomic Energy Act of 1954, referred to in subsec.
(e), is act Aug. 1, 1946, ch 724, as added by act Aug. 30,
1954, ch. 1073, §1, 68 Stat. 921, and amended, which is
classified generally to chapter 23 (§2011 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 2011 of
this title and Tables.

This subchapter, referred to in subsec. (D)(A), was
jn the original *“this subtitle”, and was translated as
this subchapter to reflect the probable intent of Con-
gress because title IT of Pub. L. 97-425, which enacted
this subchapter, does not contain subtitles.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10199 of this
title.

§10198. Research and development on spent nu-
clear fuel

(a) Defnonstration and cooperative programs

The Secretary shall establish 2 demonstration
program, in cooperation with the private sector,
for the dry storage of spent nuclear fuel at civil-
jan nuclear power reactor sites, with the objec-
tive of establishing one or more technologies
that the Commission may, by rule, approve for
use at the sites of civilian nuclear power reac-
tors without, to the maximum extent prac-
ticable, the need for additional site-specific ap-
provals by the Commission. Not later than 1
year after January 7, 1983, the Secretary shall
select at least 1, but not more than 3, sites eval-
uated under section 10194 of this title at such
power reactors. In selecting such site or sites,
the Secretary shall give preference to civilian
nuclear power reactors that will soon have &
shortage of interim storage capacity for spent
nuclear fuel. Subject to reaching agreement as
provided in subsection (b) of this section, the
Secretary shall undertake activities to assist
such power reactors with demonstration
projects at such sites, which may use one of the
following types of alternate storage tech-
nologies. spent nuclear fuel storage casks, cais--
sons, or silos. The Secretary shall also under-
take a cooperative program with civilian nu-
clear power reactors to encourage the develop-
ment of the technology for spent nuclear. fuel
rod consolidation in existing power reactor
water storage basins.

(b) Cooperative agreements

To carry out the programs described in sub-
section (a) of this section, the Secretary shall
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enter into a cooperative agreement with each
utility involved that specifies, at a minimum,
that—

(1) such utility shall select the alternate
storage technique to be used, make the land
and spent nuclear fuel available for the dry
storage demonstration, submit and provide
site-specific documentation for a license appli-
cation to the Commission, obtain a license re-
lating to the facility involved, construct such
facility, operate such facility after licensing,
pay the costs required to construct such facil-
ity, and pay all costs associated with the oper-
ation and maintenance of such facility;

(2) the Secretary shall provide, on a cost-
sharing basis, consultative and technical as-
sistance, including design support and generic
licensing documentation, to assist such utility
in obtaining the construction authorization
and appropriate license from the Commission;
and

(3) the Secretary shall provide generic re-
search and development of alternative spent
nuclear fuel storage techniques to enhance
utility-provided, at-reactor storage capabili-
ties, if authorized in any other provision of
this chapter or in any other provision of law.

(c) Dry storage research and development

(1) The consultative and technical assistance
referred to in subsection (b)2) of this section
may include, but shall not be limited to, the es-
tablishment of a research and development pro-
gram for the dry storage of not more than 300
metric tons of spent nuclear fuel at facilities
owned by the Federal Government on January 7,
1983. The purpose of such program shall be to
collect necessary data to assist the utilities in-
volved in the licensing process.

(2) To the extent available, and consistent
with the provisions of section 10155 of this title,
the Secretary shall provide spent nuclear fuel
for the research and development program au-
thorized in this subsection from spent nuclear
fuel received by the Secretary for storage under
section 10155 of this title. Such spent nuclear
fuel shall not be subject to the provisions of sec-
tion 10155(e) of this title.

(d) Funding

The total contribution from the Secretary
from Federal funds and the use of Federal facili-
ties or services shall not exceed 25 percent of the
total costs of the demonstration program au-
thorized in subsection (2) of this section, as esti-
mated by the Secretary. All remaining costs of
such program shall be paid by the utilities in-
volved or shall be provided by the Secretary
from the Interim Storage Fund established in
section 10156 of this title.

(e) Relation to spent nuclear fuel storage pro-

gram

The spent nuclear fuel storage program au-
thorized in section 10155 of this title shall not be
construed to authorize the use of research devel-
opment or demonstration facilities owned by the
Department unless—

(1) a period of 30 calendar days (not includ-
ing any day in which either House of Congress
is not in session because of adjournment of
more than 3 calendar days to a day certain)
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has passed after the Secretary has transmitted
to the Committee on Science, Space, and
Technology of the House of Representatives
and the Committee on Energy and Natural Re-
sources of the Senate a written report contain-
ing a full and complete statement concerning
(A) the facility involved; (B) any necessary
modifications; (C) the cost thereof; and (D) the
impact on the authorized research and devel-
opment program; or

(2) each such committee, before the expira-
tion of such period, has transmitted to the
Secretary a written notice to the effect that
such committee has no objection to the pro-
posed use of such facility.

(Pub. L. 97-425, title II, §218, Jan. 7, 1983, 96 Stat.
9952; Pub. L. 103-437, §15(c)(10), Nov. 2, 1994, 108
Stat. 4592.)

AMENDMENTS

1994—Subsec. (e)(1) Pub. L. 103-437 substituted *Com-
mittee on Science, Space, and Technology” for “Com-
mittee on Science and Technology'’.

CHANGE OF NAME

Committee on Science, Space, and Technology of
House of Representatives treated as referring to Com-
mittee on Science of House of Representatives by sec-
tion 1(a) of Pub. L. 104-14, set out as a note preceding
section 21 of Title 2, The Congress.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10153, 10155,
10194 of this title.

$10199. Payments to States and Indian tribes

(a) Payments

Subject to subsection (b) of this section, the
Secretary shall make payments to each State or
affected Indian tribe that has entered into an
agreement pursuant to section 10195 of this title.
The Secretary shall pay an amount equal to 100
percent of the expenses incurred by such State
or Indian tribe in engaging in any monitoring,
testing, evaluation, or other consultation and
cooperation activity under section 10195 of this
title with respect to any site. The amount paid
by the Secretary under this paragraph shall not
exceed $3,000,000 per year from the date on which
the site involved was identified to the date on
which the decontamination and decommission of
the facility is complete pursuant to section
10197¢h) of this title. Any such payment may
only be made to a State in which a potential
site for a test and evaluation facility has been
identified under section 10193 of this title, or to
an affected Indian tribe where the potential site
has been identified under such section.

(b) Limitation

The Secretary shall make any payment to 2
State under subsection (a) of this section only if
such State agrees to provide, to each unit of
general local government within the jurisdic-
tional boundaries of which the potential site of
effectively selected site involved is located, at
least one-tenth of the payments made by the
Secretary to such State under such subsection.
A State or affected Indian tribe receiving any
payment under subsection (a) of this section
shall otherwise have discretion to use such pay-
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ment for whatever purpose it deems necessary,
including the State or tribal activities pursuant
to agreements entered into in accordance with
section 10195 of this title. Annual payments
shall be prorated on a 365-day basis to the speci-
fied dates.

(Pub. L. 97425, title II, §219, Jan. 7, 1983, 96 Stat.
2253.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10222 of this
title.

§10200. Study of research and development
needs for monitored retrievable storage pro-
posal

Not later than 6 months after January 7, 1983,
the Secretary shall submit to the Congress a re-
port describing the research and development
activities the Secretary considers necessary to
develop the proposal required in section 10161(b)
of this title with respect to a monitored retriev-
able storage facility. )

(Pub. L. 97-425, title II, §220, Jan. 7, 1983, 96 Stat.
2264.)

§10201. Judicial review

Judicial review of research and development
activities under this subchapter shall be in ac-
cordance with the provisions of section 10139 of
this title.

(Pub. L. 97-425, title II, §221, Jan. 7, 1983, 96 Stat.
2254.)

§10202. Research on alternatives for permanent
disposal of high-level radioactive waste

The Secretary shall continue and accelerate a
program of research, development, and inves-
tigation of alternative means and technologies
for the permanent disposal of high-level radio-
active waste from civilian nuclear activities and
Federal research and development activities ex-
cept that funding shall be made from amounts
appropriated to the Secretary for purposes of
carrying out this section. Such program shall
include examination of various waste disposal
options.

(Pub. L. 97-425, title II, §222, Jan. 7, 1983, 96 Stat.
2254.)

§10203. Technical assistance to non-nuclear
weapon states in field of spent fuel storage
and disposal

(a) Statement of policy

It shall be the policy of the United States to
cooperate with and provide technical assistance
to non-nuclear weapon states in the field of
spent fuel storage and disposal.

(b) Publication of joint notice; update

(1) Within 90 days of January 7, 1983, the Sec-
retary and the Commission shall publish a joint
notice in the Federal Register stating that the
United States is prepared to cooperate with and
provide technical assistance to non-nuclear
weapon states in the fields of at-reactor spent
fuel storage; away-from-reactor spent fuel stor-
age; monitored, retrievable spent fuel storage;

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§10203

geologic disposal of spent fuel; and the health,
safety, and environmental regulation of such ac-
tivities. The notice shall summarize the re-
sources that can be made available for inter-
national cooperation and assistance in these
fields through existing programs of the Depart-
ment and the Commission, including the avalil-
ability of: (i) data from past or ongoing research
and development projects; (ii) consultations
with expert Department or Commission person-
nel or contractors; and (iii) liaison with private
business entities and organizations working in
these fields.

(2) The joint notice described in the preceding
subparagraph shall be npdated and reissued an-
nually for 5 succeeding years.

(c) Notification to non-nuclear weapon states; ex-
pressions of interest

Following publication of the annual joint no-
tice referred to in paragraph (2), the Secretary
of State shall inform the governments of non-
nuclear weapon states and, as feasible, the orga-
nizations operating nuclear powerplants in such
states, that the United States is prepared to co-
operate with and provide technical assistance to
non-nuclear weapon states in the fields of spent
fuel storage and disposal, as set forth in the
joint notice. The Secretary of State shall also
solicit expressions of interest from non-nuclear
weapon state governments and nomn-nuclear
weapon state nuclear power reactor operators
concerning their participation in expanded
United States cooperation and.technical assist-
ance programs in these fields. The Secretary of
State shall transmit any such expressions of in-
terest to the Department and the Commission.

(d) Funding requests

With his budget presentation materials for the
Department and the Commission for fiscal years
1984 through 1983, the President shall include
funding requests for an expanded program of co-
operation and technical assistance with non-nu-
clear weapon states in the fields of spent fuel
storage and disposal as appropriate in light of
expressions of interest in such cooperation and
assistance on the part of non-nuclear weapon
state governments and non-nuclear weapon
state nuclegr power reactor operators.

(e) “Non-nuclear weapon state” defined

For the purposes of this subsection,? the term
“non-nuclear weapon state’ shall have the same
meaning as that set forth in article IX of the
Treaty on the Non-Proliferation of Nuclear
Weapons (21 U.S.C.2 438).

(f) Unauthorized actions

Nothing in this subsection? shall authorize the
Department or the Commission to take any ac-
tion not authorized under existing law.

(Pub. L. 97-425, title II, §223, Jan. 7, 1983, 96 Stat.
2254.)
REFERENCES IN TEXT

The Treaty on the Non-Proliferation of Nuclear
Weapons, referred to in subsec. (e), is set out in 21 UST
483; TIAS 6839.

1S0 in original Probably should be “section
280 in original Probably should be “UST".
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§10204. Subseabed disposal

(2) Repealed. Pub. L. 104-66, title 1, §1051(d),
Dec. 21, 1995, 109 Stat. 716

(b) Office of Subseabed Disposal Research

(1) There is hereby established an Office of
Subseabed Disposal Research within the Office
of Science of the Department of Energy. The Of-
fice shall be headed by the Director, who shall
be a member of the Senior Executive Service ap-
pointed by the Director of the Office of Science,
and compensated at a rate determined by appli-
cable law.

(2) The Director of the Office of Subseabed Dis-
posal Research shall be responsible for carrying
out research, development, and demonstration
activities on all aspects of subseabed disposal of
high-level radioactive waste and spent nuclear
fuel, subject to the general supervision of the
Secretary. The Director of the Office shall be di-
rectly responsible to the Director of the Office
of Science, and the first such Director shall be
appointed within 30 days of December 22, 1987.

(3) In carrying out his responsibilities under
this chapter, the Secretary may make grants to,
or enter into contracts with, the Subseabed Con-
sortium described in subsection (d) of this sec-
tion, and other persons.

(4)(A) Within 60 days of December 22, 1987, the
Secretary shall establish a university-based
Subseabed Consortium involving leading oceano-
graphic universities and institutions, national
laboratories, and other organizations to inves-
tigate the technical and institutional feasibility
of subseabed disposal.

(B) The Subseabed Consortium shall develop a
research plan and budget to achieve the follow-
ing objectives by 1995:

(i) demonstrate the capacity to identify and
characterize potential subseabed disposal
sites;

(11) develop conceptual designs for a subsea-
bed disposal system, including estimated costs
and institutional requirements; and

(ii1) identify and assess the potential im-
pacts of subseabed disposal on the human and
marine environment.

(C) In 1990, and again in 1995, the Subseabed

Consortium shall report to Congress on the
progress being made in achieving the objectives
of paragraph (2).
(Pub. L. 97425, title II, §224, as added Pub. L.
100-202, §101(4) [title III], Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5063,
Dec. 22, 1987, 101 Stat. 1330-253; amended Pub. L.
104-66, title I, §1051(d), Dec. 21, 1995, 109 Stat. 716;
Pub. L. 105-245, title III, §308(b)}(2)E), Oct. 17,
1098, 112 Stat. 1853 )

CODIFICATION

Pub L 100-202 and Pub. L. 100-203 added identical
sections.

AMENDMENTS

1998—Subsec (b)(1). Pub L 105-245 which directed the
substitution of “Science™ for “Energy Research’, was
executed by making the substitution in two places to

reflect the probable intent of Congress.
Subsec (b)(2). Pub. L. 105-245 substituted *“Office of

Science™ for “*Office of Energy Research®.
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1935—Subsec. (a). Pub. L. 104-66 struck out subsec. (a)
which required Secretary of Energy to report to Con-
gress on subseabed disposal of spent nuclear fuel and
high-level radioactive waste

Subsec. (b)(5). Pub. L. 104-66 struck out par. (§) which
read as follows: *'The Director of the Office of Subsea-
bed Disposal Research shall annually prepare and sub-
mit a report to the Congress on the activities and ex-
penditures of the Office.”

SUBCHAPTER III-OTHER PROVISIONS
RELATING TO RADIOACTIVE WASTE

§10221, Mission plan
(a) Contents of mission plan

The Secretary shall prepare a comprehensive
report, to be known as the mission plan, which
shall provide an informational basis sufficient
to permit informed decisions to be made in car-
rying out the repository program and the re-
search, development, and demonstration pro-
grams required under this chapter. The mission
plan shall include—

(1) an identification of the primary sci-
entific, engineering, and technical informa-
tion, including any necessary demonstration
of engineering or systems integration, with re-
spect to the siting and construction of a test
and evaluation facility and repositories;

(2) an identification of any information de-
scribed in paragraph (1) that is not available
because of any unresolved scientific, engineer-
ing, or technical questions, or undemonstrated
engineering or systems integration, a schedule
including specific major milestones for the re-
search, development, and technology dem-
onstration program required under this chap-
ter and any additional activities to be under-
taken to provide such information, a schedule
for the activities necessary to achieve impor-
tant programmatic milestones, and an esti-
mate of the costs required to carry out such
research, development, and demonstration
programs;

(3) an evalunation of financial, political,
legal, or institutional problems that may im-
pede the implementation of this chapter, the
plans of the Secretary to resolve such prob-
lems, and recommendations for any necessary
legislation to resolve such problems;

(4) any comments of the Secretary with re-
spect to the purpose and program of the test
and evaluation facility;

(5) a discussion of the significant results of
research and development programs conducted
and the implications for each of the different
geologic media under consideration for the
siting of repositories, and, on the basis of such
information, 2 comparison of the advantages
and disadvantages associated with the use of
such media for repository sites;

(6) the guidelines issued under section
10132(a) of this title;

(7) a description of known sites at which site
characterization activities should be under-
taken, a description of such siting character-
ization activities, including the extent of
planned excavations, plans for onsite testing
with radioactive or nonradioactive material,
plans for any investigations activities which
may affect the capability of any such site to

isolate high-level radioactive waste or spent
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nuclear fuel, plans to control any adverse,
safety-related impacts from such site charac-
terization activities, and plans for the decon-
tamination and decommissioning of such site
if it is determined unsuitable for licensing as
a repository;

(8) an identification of the process for solidi-
fying high-level radicactive waste or packag-
ing spent nuclear fuel, including a summary
and analysis of the data to support the selec-
tion of the solidification process and packag-
ing techniques, an analysis of the require-
ments for the number of solidification packag-
ing facilities needed, a description of the state
of the art for the materials proposed to be
used in packaging such waste or spent fuel and
the availability of such materials including
impacts on strategic supplies and any require-
ments for mew or reactivated facilities to
produce any such materials needed, and a de-
scription of a plan, and the schedule for imple-
menting such plan, for an aggressive research
and development program to provide when
needed a high-integrity disposal package at a
reasonable price,

(9) an estimate of (A) the total repository
capacity required to safely accommodate the
disposal of all high-level radioactive waste and
spent nuclear fuel expected to be generated
through December 31, 2020, in the event that
no commercial reprocessing of spent nuclear
fuel occurs, as well as the repository capacity
that will be required if such reprocessing does
occur; (B) the number and type of repositories
required to be constructed to provide such dis-
posal capacity; (C) 2 schedule for the construc-
tion of such repositories; and (D) an estimate
of the period during which each repository
listed in such schedule will be accepting high-
level radioactive waste or spent nuclear fuel
for disposal;

(10) an estimate, on an annual basis, of the
costs required (A) to construct and operate the
repositories anticipated to be needed under
paragraph (9) based on each of the assumptions
referred to in such paragraph; (B) to construct
and operate a test and evaluation facility, or
any other facilities, other than repositories
described in subparagraph (A), determined to
be necessary: and (C) to carry out any other
activities under this chapter; and

(11) an identification of the possible adverse
economic and other impacts to the State or
Indian tribe involved that may arise from the
development of a test and evaluation facility
or repository at a site.

(b) Submission of mission plan

(1) Not later than 15 months after January 7,
1983, the Secretary shall submit a draft mission
plan to the States, the affected Indian tribes,
the Commission, and other Government agen-
cies as the Secretary deems appropriate for
their comments.

(2) In preparing any comments on the mission
plan, such agencies shall specify with precision
any objections that they may have. Upon sub-
mission of the mission plan to such agencies,
the Secretary shall publish a notice in the Fed-
eral Register of the submission of the mission
plan and of its availability for public inspection,

and, upon receipt of any comments of such agen-
cies respecting the mission plan, the Secretary
shall publish a notice in the Federal Register of
the receipt of comments and of the availability
of the comments for public inspection. If the
Secretary -does not revise the mission plan to
meet objections specified in such comments, the
Secretary shall publish in the Federal Register
a detailed statement for not so revising the mis-
sion plan.

(3) The Secretary, after reviewing any other
comments made by such agencies and revising
the mission plan to the extent that the Sec-
retary may consider to be appropriate, shall
submit the mission plan to the appropriate com-
mittees of the Congress not later than 17 months
after January 7, 1983. The mission plan shall be
used by the Secretary at the end of the first pe-
riod of 30 calendar days (not including any day
on which either House of Congress is not in ses-
sion because of adjournment of more than 3 cal-
endar days to a day certain) following receipt of
the mission plan by the Congress.

(Pub. L. 97-425, title III, §301, Jan. 7, 1983, 96
Stat. 2255.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10196, 10197 of
this title.

$10222. Nuclear Waste Fund

(a) Contracts

(1) In the performance of his functions under
this chapter, the Secretary is authorized to
enter into contracts with any person who gen-
erates or holds title to high-level radioactive
waste, or spent nuclear fuel, of domestic origin
for the acceptance of title, subsequent transpor-
tation, and disposal of such waste or spent fuel.
Such contracts shall provide for payment to the
Secretary of fees pursuant to paragraphs (2) and
(3) sufficient to offset expenditures described in
subsection (d) of this section.

(2) For electricity generated by a civilian nu-
clear power reactor and sold on or after the date
90 days after January 7, 1983, the fee under para-
graph (1) shall be equal to 1.0 mil per kilowatt-
hour.

(3) For spent nuclear fuel, or solidified high-
level radioactive waste derived from spent nu-
clear fuel, which fuel was used to generate elec-
tricity in a civilian nuclear power reactor prior
to the application of the fee under paragraph (2)
to such reactor, the Secretary shall, not later
than 90 days after January 7, 1983, establisha 1
time fee per kilogram of heavy metal in spent
nuclear fuel, or in solidified high-level radio-
active waste. Such fee shall be in an amount
equivalent to an average charge of 1.0 mil per
kilowatt-hour for electricity generated by such
spent nuclear fuel, or such solidified high-level
waste derived therefrom, to be collected from
any person delivering such spent nuclear fuel or
high-level waste, pursuant to section 10143 of
this title, to the Federal Government. Such fee
shall be paid to the Treasury of the United
States and shall be deposited in the separate
fund established by subsection (¢) of this sec-
tion.! In paying such a fee, the person delivering

1See References in Text note below.
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spent fuel, or solidified high-level radioactive
wastes derived therefrom, to the Federal Gov-
ernment shall have no further financial obliga-
tion to the Federal Government for the long-
term storage and permanent disposal of such
spent fuel, or the solidified high-level radio-
active waste derived therefrom.

(4) Not later than 180 days after Janunary 97,
1983, the Secretary shall establish procedures for
the collection and payment of the fees estab-
lished by paragraph (2) and paragraph (3). The
Secretary shall annually review the amount of
the fees established by paragraphs (2) and (3)
above to evaluate whether collection of the fee
will provide sufficient revenues to offset the
costs as defined in subsection (d) of this section.
In the event the Secretary determines that ei-
ther insufficient or excess revenues are being
collected, in order to recover the costs incurred
by the Federal Government that are specified in
subsection (d) of this section, the Secretary
shall propose an adjustment to the fee to insure
full cost recovery. The Secretary shall imme-
diately transmit this proposal for such an ad-
justment to Congress. The adjusted fee proposed
by the Secretary shall be effective after a period
of 90 days of continuous session have elapsed fol-
lowing the receipt of such transmittal unless
during such 90-day period either House of Con-
gress adopts a resolution disapproving the Sec-
retary’s proposed adjustment in accordance with
the procedures set forth for congressional review
of an energy action under section 6421 of this
title.

(5) Contracts entered into under this section
shall provide that—

(A) following commencement of operation of

2 repository, the Secretary shall take title to

the high-level radioactive waste or spent nu-

clear fuel involved as expeditiously as prac-
ticable upon the request of the generator or
owner of such waste or spent fuel; and

(B) in return for the payment of fees estab-
lished by this section, the Secretary, begin-
ning not later than January 31, 1898, will dis-
pose of the high-level radioactive waste or
spent nuclear fuel involved as provided in this
subchapter.2

(6) The Secretary shall establish in writing
criteria setting forth the terms and conditions
under which such disposal services shall be made
avaflable.

(b) Advance contracting requirement

(1)(A) The Commission shall not issue or
renew a license to any person to use a utiliza-
tion or production facility under the authority
of section 2133 or 2134 of this title unless—

(i) such person has entered into a contract

TITLE 42—THE PUBLIC HEALTH AND WELFARE
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for such license shall have entered into an
agreement with the Secretary for the disposal of
high-level radioactive waste and spent nuclear
fuel that may result from the use of such li-
cense, .

(2) Except as provided in paragraph (1), no
spent nuclear fuel or high-level radioactive
waste generated or owned by any person (other
than a department of the United States referred
to in section 101 or 102 of title 5) may be disposed
of by the Secretary in any repository con-
structed under this chapter unless the generator
or owner of such spent fuel or waste has entered
into a contract with the Secretary under this
section by not later than—

(A) June 30, 1983; or

(B) the date on which such generator or
owner commences generation of, or takes title
to, such spent fuel or waste;

whichever occurs later.

(3) The rights and duties of a party to 2 con-
tract entered into under this section may be as-
signable with transfer of title to the spent nu-
clear fuel or high-level radioactive waste in-
volved.

(4) No high-level radioactive waste or spent
nuclear fuel generated or owned by any depart-
ment of the United States referred to in section
101 or 102 of title 5§ may be disposed of by the
Secretary in any repository constructed under
this chapter unless such department transfers to
the Secretary, for deposit in the Nuclear Waste
Fund, amounts equivalent to the fees that would
be paid to the Secretary under the contracts re-
ferred to in this section if such waste or spent
fuel were generated by any other person.

{e) Establishment of Nuclear Waste Fund

There hereby is established in the Treasury of
the United States a separate fund, to be known
as the Nuclear Waste Fund. The Waste Fund
shall consist of—

(1) all receipts, proceeds, and recoveries real-
ized by the Secretary under subsections (a),
{(b), and (e) of this section, which shall be de-
posited in the Waste Fund immediately npon
their realization;

(2) any appropriations made by the Congress
to the Waste Fund; and

(3) any unexpended balances available on
January 7, 1983, for functions or activities nec-
essary or incident to the disposal of civilian
high-level radioactive waste or civilian spent
nuclear fuel, which shall automatically be
transferred to the Waste Fund on such date.

(d) Use of Waste Fund
The Secretary may make expenditures from

the Waste Fund, subject to subsection (e) of this
section, only for purposes of radioactive waste

with the Secretary under this section; or disposal activities under subchapters I and II of
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(2) the conducting of nongeneric research,
development, and demonstration activities
under this chapter;

(3) the administrative cost of the radioactive
waste disposal program,;

(4) any costs that may be incurred by the
Secretary in connection with the transpor-
tation, treating, or packaging of spent nuclear
fuel or high-level radioactive waste to be dis-
posed of in a repository, to be stored in a mon-
itored,® retrievable storage sitet or to be used
in a test and evaluation facility;

(5) the costs associated with acquisition, de-
sign, modification, replacement, operation,
and construction of facilities at a repository
site, a monitored,? retrievable storage site! or
a test and evaluation facility site and nec-
essary or incident to such repository, mon-
itored,® retrievable storage facilityt or test
and evaluation facility; and

(6) the provision of assistance to States,
units of general local government, and Indian
tribes under sections 10136, 10138, and 10199 of
this title.

No amount may be expended by the Secretary
under this subchapters for the construction or
expansion of any facility unless such construc-
tion or expansion is expressly authorized by this
or subsequent legislation. The Secretary hereby
{s authorized to construct one repository and
one test and evaluation facility.

(e) Administration of Waste Fund

(1) The Secretary of the Treasury shall hold
the Waste Fund and, after consultation with the
Secretary, annually report to the Congress on
the financial condition and operations of the
Waste Fund during the preceding fiscal year.

(2) The Secretary shall submit the budget of
the Waste Fund to the Office of Management
and Budget triennially along with the budget of
the Department of Energy submitted at such
time in accordance with chapter 11 of title 3l.
The budget of the Waste Fund shall consist of
the estimates made by the Secretary of expendi-
tures from the Waste Fund and other relevant
financial matters for the succeeding 3 fiscal
years, and shall be included in the Budget of the
United States Government. The Secretary may
make expenditures from the Waste Fund, sub-
ject to appropriations which shall remain avail-
able until expended. Appropriations shall be sub-
ject to triennial authorization.

(3) If the Secretary determines that the Waste
Fund contains at any time amounts in excess of
current needs, the Secretary may request the
Secretary of the Treasury to invest such
amounts, or any portion of such amounts as the
Secretary determines to be appropriate, in obli-
gations of the United States— .

(A) having maturities determined by the
Secretary of the Treasury to be appropriate to
the needs of the Waste Fund; and

(B) bearing interest at rates determined to
be appropriate by the Secretary of the Treas-
ury, taking into consideration the current av-
erage market yield on outstanding marketable
obligations of the United States with remain-
ing periods to maturity comparable to the ma-

sSee References in Text note below

turities of such investments, except that the
interest rate on such investments shall not ex-
ceed the average interest rate applicable to ex-
isting borrowings.

(4) Receipts, proceeds, and recoveries realized
by the Secretary under this section, and expend-
itures of amounts from the Waste Fund, shall be
exempt from annual apportionment under the
provisions of subchapter II of chapter 15 of title
31.

(5) If at any time the moneys available in the
Waste Fund are insufficient to enable the Sec-
retary to discharge his responsibilities under
this subchapter,t the Secretary shall issue to the
Secretary of the Treasury obligations in such
forms and denominations, bearing such matu-
rities, and subject to such terms and conditions
as may be agreed to by the Secretary and the
Secretary of the Treasury. The total of such ob-
ligations shall not exceed amounts provided in
appropriation Acts. Redemption of such obliga-
tions shall be made by the Secretary from mon-
eys available in the Waste Fund. Such obliga-
tions shall bear interest at a rate determined by
the Secretary of the Treasury, which shall be
not less than a rate determined by taking into
consideration the average market yield on out-
standing marketable obligations of the United
States of comparable maturities during the
month preceding the issuance of the obligations
under this paragraph. The Secretary of the
Treasury shall purchase any issued obligations,
and for such purpose the Secretary of the Treas-
ury is anthorized to use as a public debt trans-
action the proceeds from the sale of any securi-
ties issued under chapter 31 of title 31, and the
purposes for which securities may be issued
under such Acté are extended to include any
purchase of such obligations. The Secretary of
the Treasury may at any time sell any of the ob-
ligations acquired by him under this paragraph.
All redemptions, purchases, and sales by the
Secretary of the Treasury of obligations under
this paragraph shall be treated as public debt
transactions of the United States.

(6) Any appropriations made available to the
Waste Fund for any purpose described in sub-
section (d) of this section shall be repaid into
the general fund of the Treasury, together with
interest from the date of availability of the ap-
propriations until the date of repayment. Such
interest shall be paid on the cumulative amount
of appropriations available to the Waste Fund,
less the average undisbursed cash balance in the
Waste Fund account during the fiscal year in-
volved. The rate of such interest shall be deter-
mined by the Secretary of the Treasury taking
into consideration the average market yield
during the month preceding each fiscal year on
outstanding marketable obligations of the
United States of comparable matunty. Interest
payments may be deferred with the approval of
the Secretary of the Treasury, but any interest
payments so deferred shall themselves bear in-
terest.

(Pub L. 97-425, title III, §302, Jan. 7, 1983, 96
Stat. 2257.) .

sSee References in Text note below
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REFERENCES IN TEXT

Subsection (¢) of this section, referred to in subsec.
(2)(3), was in the original «gubsection (¢} 126(b)” and
was translated as subsection (c) of this section as the
probable intent of Congress in view of the establish-
ment of the Nuclear Waste Fund by subsec. (c) of this
section and the absence of a section 126 in Pub. L

97-425.
This subchapter, referred to in subsecs. (a)5)(B), (4),

and (e)(5), was in the original “this subtitle'”, and was
translated as this subchapter to reflect the probabdle in-
tent of Congress because title III of Pub. L. 97-425,
which enacted this subchapter, does not contain sub-

titles.
Such Act, referred to in subsec. (eX5), probably means
chapter 31 of Title 31, Money and Finance.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (e)(1) of this section relating to annual report
to Congress, see section 3003 of Pub. L 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance, and the 4th item on page 143 of
House Document No. 103-7.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 2210, 2214, 10101,
10107, 10138, 10161, 10193, 10194, 10251, 10269 of this title.

§10223. Alternative means of financing

The Secretary shall undertake a study with
respect to alternative approaches to managing
the construction and operation of all civilian
radioactive waste management facilities, in-
cluding the feasibility of establishing a private
corporation for such purposes. In conducting
such study, the Secretary shall consult with the
Director of the Office of Management and ‘Budg-
et, the Chairman of the Commission, and such
other Federal agency representatives as may be
appropriate. Such study shall be completed, and
a report containing the results of such study
shall be submitted to the Congress, within 1
year after January 7, 1983.

(Pub. L. 97-425, title III, §303, Jan. 7, 1983, 96
Stat. 2261.)

§10224. Office of Civilian Radioactive Waste
Management

(a) Establishment

There hereby is established within the Depart-
ment of Energy an Office of Civilian Radioactive
Waste Management. The Office shall be headed
by a Director, who shall be appointed by the
President, by and with the advice and consent of
the Senate, and who shall be compensated at the
rate payable for level IV of the Executive Sched-
ule under section 5315 of title 5.
(b) Functions of Director

The Director of the Office shall be responsible
for carrying out the functions of the Secretary
under this chapter, subject to the general super-
vision of the Secretary. The Director of the Of-
fice shall be directly responsible to the Sec-
retary.
(c) Annual report to Congress

The Director of the Office shall annually pre-
pare and submit to the Congress a comprehen-
sive report on the activities and expenditures of
the Office.

TTTLE 42—THE PUBLIC HEALTH AND WELFARE
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(d) Audit by GAO i
If requested by either House of the Congress i
(or any committee thereof) or if considered nec-
essary by the Comptroller General, the General
Accounting Office shall conduct an audit of the
Office, in accord with such regulations as the o
Comptroller General may prescribe. The Comp- .
troller General shall have access to such books,
records, accounts, and other materials of the Of-
fice as the Comptroller General determines to be
necessary for the preparation of such audit. The
Comptroller General shall submit a report on
the results of each audit conducted under this
section.

(Pub. L. 97425, title IIT, §304, Jan. 7, 1983, 96
Stat. 2261; Pub. L. 104-66, title I, §1052(1), Dec. 21,
1995, 109 Stat. 719.)

AMENDMENTS

1995—Subsec. (d). Pub. L. 104-66 amended heading and
text of subsec. (d) generally. Prior to amendment, text
read as follows: “The Comptroller General of the ~
United States shall annually make an audit of the Of- <8
fice, in accordance with such regulations as the Comp-
troller General may prescribe. The Comptroller Gen-
eral shall have access to such books, records, accounts,
and other materials of the Office as the Comptroller :
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General determines to be necessary for the preparation 2,
of such audit The Comptroller General shall submit to Byt
the Congress a report on the results of each audit con- -+
ducted under this section * “J,’j

TERMINATION OF REPORTING REQUIREMENTS
For termination, effective May 15, 2000, of provisions
in subsec (c) of this section relating to annual submit-
tal of report to Congress, see section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance, and the 13th item on
page 91 of House Document No. 103-7.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7267, 10101 of
this title.

§10225. Location of test and evaluation facility

(a) Report to Congress

Not later than 1 year after January 7, 1983, the
Secretary shall transmit to the Congress a re-
port setting forth whether the Secretary plans
to locate the test and evaluation facility at the
site of a repository.
(b) Procedures

(1) If the test and evaluation facility is to be
jocated at any candidate site or repository site
(A) site selection and development of such facil-
ity shall be conducted in accordance with the
procedures and requirements established in sub-
chapter I of this chapter with respect to the site
selection and development of repositories; and
(B) the Secretary may not commence construc-
tion of any surface facility for such test and
evaluation facility prior to issuance by the Com-
mission of 2 construction authorization for a re- .
pository at the site involved. S

(2) No test and evaluation facility may be con- Rt
verted into a repository unless site selection and .
development of such facility was conducted in-
accordance with the procedures and require-:
ments established in subchapter I of this chap- - -
ter with respect to the site selection and devgl—\ .
opment of respositories ? LN

1So in original Probably should be *‘repositories '
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(3) The Secretary may not commence con-
struction of a test and evaluation facility at a
candidate site or site recommended as the loca-
tion for a repository prior to the date on which
the designation of such site is effective under
section 10135 of this title.

(Pub. L. 97-425, title III, §305, Jan. 7, 1983, 96
Stat. 2262.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10132, 10197 of
this title.

’

$10226. Nuclear Regulatory Commission training
authorization

The Nuclear Regulatory Commission is au-
thorized and directed to promulgate regulations,
or other appropriate Commission regulatory
guidance, for the training and qualifications of
civilian nuclear powerplant operators, super-
visors, technicians and other appropriate oper-
ating personnel. Such regulations or guidance
shall establish simulator training requirements
for applicants for civilian nuclear powerplant
operator licenses and for operator Te-
qualification programs; requirements governing
NRC administration of requalification examina-
tions; requirements for operating tests at civil-
ian nuclear powerplant simulators, and instruc-
tional requirements for civilian muclear power-
plant licensee personnel training programs.
Such regulations or other regulatory guidance
shall be promulgated by the Commission within
the 12-month period following January 7, 1983,
and the Commission within the 12-month period
following January 7, 1983, shall submit a report
to Congress setting forth the actions the Com-
mission has taken with respect to fulfilling its
obligations under this section.

(Pub. L 97-425, title III, §306, Jan. 7, 1983, 96
Stat. 2262.)

SUBCHAPTER IV—NUCLEAR WASTE
NEGOTIATOR

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 10101, 10136
of this title.

§10241. “State” defined

For purposes of this subchapter, the term
«State” means each of the several States and
the District of Columbza.

(Pub. L. 97-425, title IV, §401, as added Pub. L.
100-202, §101(d) [title III], Dec. 22, 1987, 101 Stat.
1320-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-243; amended Pub. L.
102-486, title VIII, §802(b), Oct. 24, 1992, 106 Stat.
2923.)

CODIFICATION -

Pub L. 100-202 and Pub. L. 100-203 added identical
sections.

AMENDMENTS

1997—Pub. 1. 102-486 substituted *‘several States and
the District of Columbia ** for “several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American Samoa, the North-
ern Mariana Islands, the Trust Territory of the Pacific
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Islands, any other territory or possession of the United
States, and the Republic of the Marshall Islands.”

§10242. Office of Nuclear Waste Negotiator

(a) Establishment

There is established the Office of the Nucléar
Waste Negotiator that shall be an independent
establishment in the executive branch.

(b) Nuclear Waste Negotiator

(1) The Office shall be headed by & Nuclear
Waste Negotiator who shall be appointed by the
President, by and with the advice and consent of
the Senate. The Negotiator shall hold office at
the pleasure of the President, and shall be com-
pensated at the rate provided for level I of the
Executive Schedule in section 5314 of title &.

(2) The Negotiator shall attempt to find a
State or Indian tribe willing to host a repository
or monitored retrievable storage facility at a
technically qualified site on reasonable terms
and shall negotiate with any State or Indian
tribe which expresses an interest in hosting a re-
pository or monitored retrievable storage facil-
ity.

(Pub. L. 97-425, title IV, §402, as added Pub. L.
100-202, §101(d) [title ITI), Dec. 22, 1887, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-243; amended Pub. L.
100-507, §1, Oct. 18, 1988, 102 Stat. 2541.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections -

AMENDMENTS

1988—Subsec. (a). Pub. L. 100-507 amended subsec. (2)
generally. Prior to amendment, subsec. (a) read as fol-
lows: “There is established within the Executive Office
of the President the Office of the Nuclear Waste Nego-
tiator.”

$10243. Duties of Negotiator

(a) Negotiations with potential hosts

(1) The Negotiator shall—
(A) seek to enter into negotiations on behalf
of the United States, with—
(i) the Governor of any State in which a
potential site is located; and
(1) the governing body of any Indian tribe
on whose reservation a potential site is lo-
cated; and

(B) attempt to reach a proposed agreement
between the United States and any such State
or Indian tribe specifying the terms and condi-
tions under which such State or tribe would
agree to host a repository or monitored re-
trievable storage facility within such State or
reservation.

(2) In any case in which State law authorizes
any person or entity other than the Governor to
negotiate a proposed agreement under this sec-
tion on behalf of the State, any reference in this
subchapter to the Governor shall be considered
to refer instead to such other person or entity.
(b) Consultation with affected States, subdivi-

sions of States, and tribes

In addition to entering into negotiations
under subsection (2) of this section, the Nego-
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tiztor shall consult with any State, affected
unit of local government, or any Indian tribe
that the Negotiator determines may be affected
by the siting of a repository or monitored re-
trievable storage facility and may include in
any proposed agreement such terms and condi-
tions relating to the interest of such States, af-
fected units of local government, or Indian
tribes as the Negotiator determines to be rea-
sonable and appropriate.

(¢) Consultation with other Federal agencies

The Negotiator may solicit and consider the
comments of the Secretary, the Nuclear Regu-
latory Commission, or any other Federal agency
on the suitability of any potential site for site
characterization. Nothing in this subsection
shall be construed to require the Secretary, the
Nuclear Regulatory Commission, or any other
Federal agency to make a finding that any such
site is suitable for site characterization.

(d) Proposed agreement

(1) The Negotiator shall submit to the Con-
gress any proposed agreement between the
United States and a State or Indian tribe nego-
tiated under subsection (a) of this section and
an environmental assessment prepared under
section 10244(a) of this title for the site com-
cerned.

(2) Any such proposed agreement shall contain
such terms and conditions (including such finan-
cial and institutional arrangements) as the Ne-
gotiator and the host State or Indian tribe de-
termine to be reasonable and appropriate and
shall contain such provisions as are necessary to
preserve any right to participation or compensa-
tion of such State, affected unit of local govern-
ment, or Indian tribe under sections 10136(c),
10137, and 10138(b) of this title.

(3)(A) No proposed agreement entered into
under this section shall have legal effect unless
enacted into Federal law.

(B) A State or Indian tribe shall enter into an
agreement under this section in accordance with
the laws of such State or tribe. Nothing in this
section may be construed to prohibit the dis-
approval of a proposed agreement between a
State and the United States under this section
by a referendum or an act of the legislature of
such State.

(4) Notwithstanding any proposed agreement
under this section, the Secretary may construct
a repository or monitored retrievable storage fa-
cility at a site agreed to under this subchapter
only if authorized by the Nuclear Regulatory
Commission in accordance with the Atomic En-
ergy Act of 1954 [42 U.S.C. 2011 et seq.], title IX
of the Energy Reorganization Act of 1982 (42
U.S.C. 5841 et seq ) and any other law applicable
to authorization of such construction.

(Pub. L. 97425, tatle IV, §403, as added Pub. L.
100-202, §101(d) [title IIT], Dec. 22, 1887, 101 Stat.
1329-104, 1328-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-244.)

REFERENCES IN TEXT

The Atomic Eneigy Act of 1954, referred to in subsec.
(d)(4), is act Aug. 1, 1946, ch 724, as added by act Aug.
30, 1954, ch. 1073, §1, 68 Stat. 921, and amended, which is
classified generally to chapter 23 (§2011 et seq ) of this
title. For complete classification of this Act to the
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Code, see Short Title note set out under section 2011 of
this title and Tables.

The Energy Reorganization Act of 1982, referred to in
subsec. (d)(4), probably means the Energy Reorganiza-
tion Act of 1974, Pub. L 93-438, Oct. 11, 1974, 88 Stat.
1233, as amended. Tatle II of the Energy Reorganization
Act of 1974 is classified generally to subchapter IT (§5841
et seq.) of chapter 73 of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out nnder section 5801 of this title and Tables.

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10244, 10245,
10246 of this title.

§10244. Environmental assessment of sites

(a) In general

Upon the request of the Negotiator, the Sec-
retary shall prepare an environmental assess-
ment of any site that is the subject of negotia-
tions under section 10243(a) of this title.

(b) Contents

(1) Each environmental assessment prepared
for a repository site shall include a detailed
statement of the probable impacts of character-
izing such site and the construction and oper-
ation of a repository at such site.

(2) Each environmental assessment prepared
for a monitored retrievable storage facility site

shall include a detailed statement of the prob- °

able impacts of comstruction and operation of
such a facility at such site.
(c) Judicial review

The issuance of an environmental assessment
under subsection (a) of this section shall be con-
sidered to be 2 final agency action subject to ju-
dicial review in accordance with the provisions
of chapter 7 of title 5§ and section 10139 of this
title.

{d) Public hearings

(1) In preparing an environmental assessment
for any repository or monitored retrievable stor-
age facility site, the Secretary shall hold public
hearings in the vicinity of such site to inform
the residents of the area in which such site is lo-
cated that such site is being considered and to
receive their comments.

(2) At such hearings, the Secretary shall so-
licit and receive any recommendations of such
residents with respect to issues that should be
addressed in the environmental assessment re-
quired under subsection (a) of this section and
the site characterization plan described in sec-
tion 10133(b)(1) of this title.

(e) Public availability

Each environmental assessment prepared
under subsection (a) of this section shall be
made available to the public.

(f) Evaluation of sites

(1) In preparing an environmental assessment
under subsection (a) of this section, the Sec-
retary shall use available geophysical, geologic,
geochemical and hydrologic, and other informa-
tion and shall not conduct any preliminary bor-
ings or excavations at any site that is the sub-
ject of such assessment unless—
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(A) such preliminary boring or excavation
activities were in progress on or before Decem-
ber 22, 1987; or

(B) the Secretary certifies that, in the ab-
sence of preliminary borings or excavations,
adequate information will not be available to
satisfy the requirements of this chapter or any
other law.

(2) No preliminary boring or excavation con-
ducted under this section shall exceed a diame-
ter of 40 inches.

(Pub. L. 97-425, title IV, §404, as added Pub. L.
100-202, §101(d) [title III}, Dec 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-245.)

CODIFICATION

Pub. L. 100-202 and Pub. L 100-203 added identical
sections.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10243 of this
title

£10245. Site characterization; licensing

(a) Site characterization

Upon enactment of legislation to implement
an agreement to site a repository negotiated
under section 10243(a) of this title, the Secretary
shall conduct appropriate site characterization
activities for the site that is the subject of such
agreement subject to the conditions and terms
of such agreement. Any such site characteriza-
tion activities shall be conducted in accordance
with section 10133 of this title, except that ref-
erences in such section to the Yucca Mountain
site and the State of Nevada shall be deemed to
refer to the site that is the subject of the agree-
ment and the State or Indian tribe entering into
the agreement.

(b) Licensing

(1) Upon the completion of site characteriza-
tion activities carried out under subsection (a)
of this section, the Secretary shall submit to
the Nuclear Regulatory Commission an applica-
tion for construction authorization for a reposi-
tory at such site.

(2) The Nuclear Regulatory Commission shall
consider an application for a construction au-
thorization for a repository or monitored re-
trievable storage facility in accordance with the
laws applicable to such applications, except that
the Nuclear Regulatory Commission shall issue
a final decision approving or disapproving the is-
suance of a construction authorization not later
than 3 years after the date of the submission of
such application.

(Pub. L. 97-425, title IV, §405, as added Pub. L.
100-202, §101(d) [title III], Dec. 22, 1887, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-246.)

CODIFICATION

Pub I, 100-202 and Pub. L 100-203 added identical
sections

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 10247 of this
title.
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§10246. Monitored retrievable storage

(a) Construction and operation

Upon enactment of legislation to implement
an agreement negotiated under section 10243(a)
of this title to site a monitored retrievable stor-
age facility, the Secretary shall construct and
operate such facility as part of an integrated nu-
clear waste management system in accordance
with the terms and conditions of such agree-
ment.

(b) Financial assistance

The Secretary may make grants to any State,
Indian tribe, or affected unit of local govern-
ment to assess the feasibility of siting a mon-
itored retrievable storage facility under this
section at a site under the jurisdiction of such
State, tribe, or affected unit of local govern-
ment.

(Pub. L. 97-425, title IV, §406, as added Pub. L.
100-202, §101(d) (title IOJ, Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-246.)

CODIFICATION

Pub. L 100-202 and Pub. L. 100-203 added identical
sections.

§10247. Environmental impact statement

(a) In general

Issuance of a construction authorization for a
repository or monitored retrievable storage fa-
cility under section 10245(b) of this title shall be
considered a major Federal action significantly
affecting the quality of the human environment
for purposes of the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.).

(b) Preparation

A final environmental impact statement shall
be prepared by the Secretary under such Act and
shall accompany any application to the Nuclear
Regulatory Commission for a construction au-
thorization.

(c) Adoption

(1) Any such environmental impact statement
shall, to the extent practicable, be adopted by
the Nuclear Regulatory Commission, in accord-
ance with section 1506.3 of title 40, Code of Fed-
eral Regulations, in connection with the issu-
ance by the Nuclear Regulatory Commission of
a construction authorization and license for
such repository or monitored retrievable storage
facility.

(2)(A) In any such statement prepared with re-
spect to a repository to be constructed under
this subchapter at the Yucca Mountain site, the
Nuclear Regulatory Commission need not con-
sider the need for a repository, the time of ini-
tial availability of a repository, alternate sites
to the Yucca Mountain site, or nongeologic al-
ternatives to such site.

(B) In any such statement prepared with re-
spect to a repository to be constructed under
this subchapter at a site other than the Yucca
Mountain site, the Nuclear Regulatory Commis-
sion need not consider the need for a repository,
the time of initial availability of a repository,
or nongeologic alternatives to such site but
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shall consider the Yucca Mountain site as an al-
ternate to such site in the preparation of such
statement.

(Pub. L. 97-425, title IV, §407, as added Pub. L.
100-202, §101(d) [title III}, Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title vV, §5041,
Dec. 22, 1987, 101 Stat. 1330-246.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (a) and (b), is Pub. L. 91-190, Jan
1, 1970, 83 Stat. 852, as amended, which is classified gen-
erally to chapter 55 (§4321 et seq) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 4321 of this title
and Tables

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections

§10248. Administrative powers of Negotiator

In carrying out his functions under this sub-
chapter, the Negotiator may—

(1) appoint such officers and employees as he
determines to be necessary and prescribe their
duties;

(2) obtain services as authorized by section
3109 of title 5, at rates not to exceed the rate
prescribed for grade GS-18 of the General
Schedule by section 5332 of title 5;

(3) promulgate such rules and regulations as
may be necessary to carry out such functions;

(4) utilize the services, personnel, and facili-
ties of other Federal agencies (subject to the
consent of the head of any such agency);

(5) for purposes of performing administrative
functions under this subchapter, and to the ex-
tent funds are appropriated, enter into and
perform such contracts, leases, cooperative
agreements, or other transactions as may be
necessary and on such terms as the Negotiator
determines to be appropriate, with any agency
or instrumentality of the United States, or
with any public or private person or entity;

(6) accept voluntary and uncompensated .

services, notwithstanding the provisions of
section 1342 of title 31;

(7) adopt an official seal, which shall be judi-
cially noticed;

(8) use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the United
States;

(9) hold such hearings as are necessary to de-
termine the views of interested parties and the
general public; and

(10) appoint advisory committees under the
TFederal Advisory Committee Act (5 U.S.C.
App).

(Pub. L. 97-425, title IV, §408, as added Pub. L.
100-202, §101(d) [title III], Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec 22, 1987, 101 Stat. 1330-247.)

REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
par. (10), is Pub L. 92-463, Oct. 6, 1972, 86 Stat 770, as
amended, which is set out in the Appendix to Title §,
Government Organization and Employees

CODIFICATION

Pub. L 100-202 and Pub. L 100-203 added identical
sections.
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REFERENCES IN OTHER LAwS TO GS-16, 17, OR 18 Pay
RATES N

References in laws to the rates of pay for GS-16, 17,
or 18, or to maxirmnum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 {title I, §101(cX1)]
of Pub. L. 101-509, set out in a note under section 5376

of Title 5

§10249. Cooperation of other departments and
agencies

Each department, agency, and instrumental-
ity of the United States, including any inde-
pendent agency, may furnish the Negotiator
such information as he determines to be nec-
essary to carry out his functions under this sub-
chapter.

(Pub. L. 97-425, title IV, §409, as added Pub. L.
100-202, §101(d) [title IIT], Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V., §5041,
Dec. 22, 1987, 101 Stat. 1330-247.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

§10250. Termination of Office

The Office shall cease to exist not later than
30 days after the date 7 years after December 22,
1987.

(Pub. L. 97-425, title IV, §410, as added Pub. L.
100-202, §101(d) [title IIT}, Dec. 22, 1987, 101 Stat.
1326-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-247; amended Pub. L
102-486, title VIII, §802(a), Oct. 24, 1992, 106 Stat.
2923.)

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections.

AMENDMENTS

1992—Pub L. 102-486 substituted ‘7 years" for *5
years’'.

§10251. Authorization of appropriations

Notwithstanding subsection (d) of section 10222
of this title, and subject to subsection (e) of
such section, there are authorized to be appro-
priated for expenditures from amounts in the
Waste Fund established in subsection (c) of such
section, such sums as may be necessary to carry
out the provisions of this subchapter.

(Pub. L. 97-425, title IV, §411, as added Pub. L.
100-202, §101(d) [title III], Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5041,
Dec. 22, 1987, 101 Stat. 1330-248.)

CODIFICATION
Pub L 100-202 and Pub. L. 100-203 added identical
sections.

SUBCHAPTER V—NUCLEAR WASTE
TECHNICAL REVIEW BOARD

§10261. Definitions

As used in this subchapter:

(1) The term “Chairman’ means the Chair-
man of the Nuclear Waste Technical Review
Board. -
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18 PAY (2) The term “Board” means the Nuclear 1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
wWaste Technical Review Board established Dec. 22, 1987, 101 Stat. 1330-248.)
316, 17, under section 10262 of this title CODIFICATION
Jeneral (Pub. L. 97-425, title V, §501, as added Pub. L. 0-203 added id:
sayable 100-202, §101(d) [title IIT1, Dec. 22, 1887, 101 Stat. (Jub L. 100202 and Pub. L 10 d identical
;31’(3'(’;)] 1320-104, 1329-121; Pub. L. 100-203, title V, §5051, - A Exp
“on 5316 Dec. 22, 1987, 101 Stat. 1330-248.) CONTINUED BOARD SERVICE AFTER EXFIRATION OF
CODIFICATION Pub. L. 104-46, title V, §503, Nov. 13, 1995, 109 Stat. 419,
ts and - Pub. L. 100-202 and Pub. L. 100-203 added fdentical provided that: “Without fiscal year Hmitation and not-
sections. withstanding section 502(b)X(5) of the Nuclear Waste Pol-
icy Act, as amended (42 U.S C. 10262(b)(5)], or any other
1ental- 1 §10262. Nuclear Waste Technical Review Board provision of law, a member of the Nuclear Waste Tech-
- inde- 3 . nical Review Board whose term has expired may con-
stiator " (a) Establishment tinne to serve as & member of the Board until such
e nec- o There is established a Nuclear Waste Tech- member’s successor has taken office.”
is sub- - nical Review Board that shall be an independent SECTION REFERRED TO IN OTHER SECTIONS
5 establishment within the executive branch.
B This section is referred to in section 10261 of this
ub. L. 5 (b) Members title.
1 Stat. & (1) The Board shall consist of 11 members who .
§5041, choll be appointed by the President not later §10263. Functions
i than 90 days after December 22, 1987, from The Board shall evaluate the technical and
s among persons nominated by the National Acad- scientific validity of activities undertaken by
ks emy of Sciences in accordance with paragraph the Secretary after December 22, 1987, includ-
tentical .i:,} 3). ing—
1 (2) The President shall designate a member of (1) site characterization activities; and
: the Board to serve as chairman. (2) activities relating to the packaging or
(3)(A) The National Academy of Sciences shall, transportation of high-level radioactive waste
; thg; not later than 90 days after December 22, 1887, or spent nuclear fuel.
Jber 22, int-
fxf’eﬁ”ige Dot ;e::rgh?r‘;xff T ong lfgfs:fs‘m“‘f{fo (Pub. L. 97-425, title V, §503, as added Pub. L.
~ 100-202, §101(d) [title III}, Dec. 22, 1987, 101 Stat.
*ub. L. meet fg;’ qualifications described in subpara-  jg0q 104 “3359-121; Pub. L. 100-203, title V, §5051
t’ grap . td ’ - . * i} *
lsssml' (B) The National Academy of Sciences shall Dec. 22, 1987, 101 Stat. 1330-249.)
sub. L. nominate not less than 2 persons to fill any va- CODIFICATION
t. cancy on the Board from among persons who
6 Sta meet the qualifications described in subpara- se’;‘}‘;;,s" 100-202 and Pub. L. 100-203 added dentical
graph (C).
(C)(1) Each person nominated for appointment §10264. Investigatory powers
jentical to the Board shall be— .
() eminent in a field of science or engineer- (2) Hearings
ing, including environmental sciences; and Upon request of the Chairman or a majority of
. (IT) selected solely on the basis of estab- the members of the Board, the Board may hold
for *‘5 lished records of distinguished service. such hearings, sit and act at such times and
i places, take such testimony, and receive such
(i1) The membership of the Board shall be rep-  evidence, as the Board considers appropriate.
resentative of the broad range of scientific and  Any member of the Board may administer oaths
n 10222 engineering disciplines related to activities or affirmations to witnesses appearing before
(e) of u11(gigx)' ;Ihis subcha%telzi.b Cated £ ot the Board.
appro- iii) No person shall be nominated for appoint- s
ixf pthe ment to the Board who is an employee of— (b) Production of documents
5f such (I) the Department of Energy; (1) Upon the request of the Chairman or a ma-
3 carry (II) 2 national laboratory under contract jority of the members of the Board, and subject
with the Department of Energy; or to existing law, the Secretary (or any contractor
s (III) an entity performing high-level radio- of the Secretary) shall provide the Board w.ith
ub. L. active waste or spent nuclear fuel activities such records, files, papers, data, or information
1 Stat. under contract with the Department of En- 28 may be necessary to respond to any inquiry of
, §5041, ergy. the Board under this subchapter.
) (2) Subject to existing law, information ob-
(4) Any vacancy on the Board shall be filled by  tajnable under paragraph (1) shall not be limited
the. norpination and appointment process de- ¢4 final work products of the Secretary, but
entical scribed in paragraphs (1) and (3). shall include drafts of such products and docu-
(5) Members of the Board shall be appointed  entation of work in progress.
B for terms of 4 years, each such term to com-
mence 120 days after December 22, 1987, except (Pub. L. 97-425, title V, §504, as added Pub. L.
that of the 11 members first appointed to the 100-202, §101(d) (title III), Dec. 22, 1987, 101 Stat.
Board, 5 shall serve for 2 years and 6 shall serve 1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
for 4 years, to be designated by the President at Dec. 22, 1987, 101 Stat. 1330-249.)
Chair the time of appointment. CODIFICATION
Review (Pub. L. 97-425, title V, §502, as added Pub. L. Pub L 100-202 and Pub. L 100-203 added identical

100-202, §101(d) [title IIT], Dec. 22, 1987, 101 Stat.

sections
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§10265. Compensation of members

(a) In general

Each member of the Board shall be paid at the
rate of pay payable for level IIT of the Executive
Schedule for each day (including travel time)
such member is engaged in the work of the
Board.
(b) Travel expenses

Each member of the Board may receive travel
expenses, including per diem in lieu of subsist-
ence, in the same manner as is permitted under
sections 5702 and 5703 of title 5.

(Pub. L. 97-425, title V, §505, as added Pub. L.
100-202, §101(d) [title XTI}, Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
Dec. 22, 1987, 101 Stat. 1330-249.)

REFERENCES IN TEXT
Level III of the Executive Schedule, referred to in

subsec. (a), is set out in section 5314 of Title 5, Govern-
ment Organization and Employees.

CODIFICATION

Pub. L. 100-202 and Pub. L. 100-203 added identical
sections

§10266. Staff
(a) Clerical staff

(1) Subject to paragraph (2), the Chairman
may appoint and fix the compensation of such
clerical staff as may be necessary to discharge
the responsibilities of the Board.

(2) Clerical staff shall be appointed subject to
the provisions of title § governing appointments
in the competitive service, and shall be paid in
accordance with the provisions of chapter 51 and
subchapter III of chapter 53 of such title relating
to classification and General Schedule pay
rates.

(b) Professional staff

(1) Subject to paragraphs (2) and (3), the Chair-
man may appoint and fix the compensation of
such professional staff as may be necessary to
discharge the responsibilities of the Board.

(2) Not more than 10 professional staff mem-
bers may be appointed under this subsection.

(3) Professional staff members may be ap-
pointed without regard to the provisions of title
5 governing appointments in the competitive
service, and may be paid without regard to the
provisions of chapter 51 and subchapter III of
chapter 53 of such title relating to classification
and General Schedule pay rates, except that no
individual so appointed may receive pay in ex-
cess of the annual rate of basic pay payable for
GS-18 of the General Schedule.

(Pub. L. 97425, title V, §506, as added Pub. L.
100202, §101(d) [title IIT], Dec. 22, 1887, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
Dec. 22, 1987, 101 Stat. 1330-249.)

REFERENCES IN TEXT

The provisions of title § governing appointments in
the competitive service, referred to in subsecs. (a)(2)
and (b)(3), are classified generally to section 3301 et seq.
of Title 5, Government Organization and Employees.

CODIFICATION

Pub. L. 100-202 and Pub L. 100-203 added identical
sections
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REFERENCES IN OTHER LAWS To GS-16, 17, OR 18 PAY
RATES

Eeferences in laws to the rates of pay for GS-16, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 [title I, §101(c)(1)]
of Pub. L. 101-509, set out in a note under section 5376
of Title 5.

§10267. Support services

(a) General services

To the extent permitted by law and requested
by the Chairman, the Administrator of General
Services shall provide the Board with necessary
administrative services, facilities, and support
on a reimbursable basis.

(b) Accounting, research, and technology assess-
ment services

The Comptroller General, the Librarian of
Congress, and the Director of the Office of Tech-
nology Assessment shall, to the extent per-
mitted by law and subject to the availability of
funds, provide the Board with such facilities,
support, funds and services, including staff, as
may be necessary for the effective performance
of the functions of the Board.

(c) Additional support

Upon the request of the Chairman, the Board
may secure directly from the head of any de-
partment or agency of the United States infor-
mation necessary to enable it to carry out this
subchapter. :

{d) Mails

The Board may use the United States mails in
the same manner and under the same conditions
as other departments and agencies of the United
States. .

(e) Experts and consultants

Subject to such rules as may be prescribed by
the Board, the Chairman may procure tem-
porary and intermittent services under section
3109(b) of title 5, but at rates for individuals not
to exceed the daily equivalent of the maximum
annual rate of basic pay payable for GS-18 of the
General Schedule.

(Pudb. L. 97425, title V, §507, as added Pub. L.
100202, §101(d) [title III), Dec. 22, 1987, 101 Stat.
1320-104, 1329-121; Pub. L. 100-203, title V, §5051,
Dec. 22, 1987, 101 Stat. 1330-250.)

CODIFICATION

Pub. L, 100202 and Pub L. 100-203 added identical
sections )

REFERENCES IN OTHER LAWS To GS-16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-16, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 {title I, §101(c)1)}
of Pub. L. 101-509, set out in a note under section 5376
of Title 5

§10268. Report

The Board shall report not less than 2 times
per year to Congress and the Secretary its find-
ings, conclusions, and recommendations. The

.
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" 1.t such report shall be submitted not later
. -iixf:n 12 months after December 22, 1987.

bub. L. 97425, title V, §508, as added Pub. L.

R 18 Pay .-

GS-16, 17, i

€ General . So0-002, §101(d) (title IIT), Dec. 22, 1987, 101 Stat.
*s payable T 1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
ot S e, 22, 1087, 101 Stat. 1330-250.)

ction 537)(15 s CODIFICATION

" pub. L. 100-202 and Pub. L. 100-203 added fdentical
- sections
“ +. TERMINATION OF REPORTING REQUIREMENTS
. ®por termination, effective May 15, 2000, of provisions
of this section relating to reporting to Congress 2 times
‘per year, see section 3003 of Pub. L. 104-66, as amended,
: set out as a note under section 1113 of Title 31, Money
- aind Finance, and the last item on page 186 of House
".- Document No. 103-7.
' 510269. Authorization of appropriations
- % Notwithstanding subsection (d) of section 10222
Y and subject to subsection (e) of
#3751 guch section, there are authorized to be appro-
75 priated for expenditures from amounts in the
£+ \waste Fund established in subsection (c) of such
section such sums as may be necessary to carry
-out the provisions of this subchapter.
(Pub. L. 97425, title V, §509, as added Pub. L.
100-202, §101(d) [title III], Dec. 22, 1987, 101 Stat.
1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
~Dec. 22, 1987, 101 Stat. 1330-251.)

s CODIFICATION

i’ub. L 100-202 and Pub. L. 100-203 added identical
“sections

. r:‘(. §10270. Termination of Board

:;:_: The Board shall cease to exist not later than
z+1 year after the date on which the Secretary be-
‘gins disposal of high-level radioactive waste or
spent nuclear fuel in a repository.

‘(Pub. L. 97-425, title V, §510, as added Pub. L.
.100-202, §101(d) [title III], Dec. 22, 1987, 101 Stat.
“1329-104, 1329-121; Pub. L. 100-203, title V, §5051,
<.Dec. 22, 1987, 101 Stat. 1330-251.)

CODIFICATION

_Pub L 100-202 and Pub L. 100-203 added identical
;sections

~ CHAPTER 109—WATER RESOURCES
RESEARCH

.ecessary
support

arian of i}:’_‘}
of Tech-",
ent pers<

mails in ;
mmdations !
e Unipeg

T

Congressional findings and declarations.
Congressional declaration of purpose.
Water resources research and technology in-
stitutes.

: (2) Establishment; designation of site by
- State legislature or Governor.

(b) Scope of research; other activities;
-- cooperation and coordination.

(¢) Grants; matching funds.

(d) Submission and approval of water re-
search program; requisite assur-
ances.

(e) Evaluation of water resources re-
search program.

(0) Authorization of appropriations in
general.

(g) Additional appropriations where re-
search focused on water problems of
interstate nature.

(h) Coordination.

PResearch concerning water resource-related
problems deemed to be in national interest
(2) Grants; matching funds.

1denti'éaf;$'

§101(e)1)
ction 537¢

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§10301

Sec
(b) Applications for grants.
(c) Authorization of appropriations.
10305. Development of water-related technology.
(a) Grants; matching funds.
(b) Applications for grants.
(¢c) Authorization of appropriations.
103C6. Administrative costs.
10307. Types of research and development.
10308 Patent policy.
10309 New spending authority; amounts provided in
advance.

$10301. Congressional findings and declarations

The Congress finds and declares that—

(1) the existence of an adequate supply of

_water of good quality for the production of

materials and energy for the Nation’s needs
and for the efficient use of the Nation's energy
and water resources is essential to national
economic stability and growth, and to the
well-being of the people;

(2) the management of water resources is
closely related to maintaining environmental
quality, productivity of natural resources and
agricultural systems, and social well-being;

(3) there is an increasing threat of impair-
ment to the quantity and quality of surface
and groundwater resources;

(4) the Nation's capabilities for techno-
logical assessment and planning and for policy
formulation for water resources must be
strengthened at the Federal, State, and local
governmental levels;

(5) there should be a continuing national in-
vestment in water and related research and
technology commensurate with growing na-
tional needs;

(6) it is necessary to provide for the research
and development of technology for the conver-
sion of saline and other impaired waters to a
quality suitable for municipal, industrial, ag-
ricultural, recreational, and other beneficial
uses;

(1) the Nation must provide programs to
strengthen research and associated graduate
education because the pool of scientists, engi-
neers, and technicians trained in fields related
to water resources constitutes an invaluable
natural resource which should be increased,
fully utilized, and regularly replenished; and?

(8) long-term planning and policy develop-
ment are essential to ensure the availability
of an abundant supply of high quality water
for domestic and other uses; and

(9) the States must have the research and
problem-solving capacity necessary to effec-
tively manage their water resources.

(Pub. L. 98-242, title I, §102, Mar. 22, 1984," 98
Stat. 97; Pub. L. 104147, §1, May 24, 1996, 110
Stat. 1375.)

AMENDMENTS

1996—Par. (2). Pub. L. 104147, §1(1), inserted
«, productivity of natural resources and agricultural

systems,” after “‘environmental quality™.
Pars. (8), (9). Pub. L 104-147, §1(2)~4). added pars. (8)

and (9)
SHORT TITLE

Section 101 of Pub. L. 98-242 provided that *This Act
(enacting this chapter, repealing sections 7801, 7802,

180 in original. The word *‘and” probably should not appear.
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AKAKA, and WATKINS, Mrs. Smite of
Nebraska, and Messrs. ROBINSON,
Myers, LEwis, and CONTE.

NUCLEAR WASTE POLICY ACT
OF 1982

Mr. UDALL. Mr. Speaker, I move
that the House resolve itself into the
Committees of the Whole House on
the State of the Union for the further
consideration of the bill (H.R. 3809) to
provide for repositories for the dispos-
al of high-level radioactive waste,
transuranic waste, and spent nuclear
fuel, to amend provisions of the
Atomic Energy Act of 1954 relating to
low-level waste, to modify the Price-
Anderson provisions of the Atomic
Energy Act of 1954 and certain otler
provisions pertaining to facility licens-
ing and safety, and for other purposes.

The SPEAKER. The question is on
the motion offered by the gentleman
from Arizona (Mr. UpaLL).

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly tne House resolved
itself into the LCommittee of the
Whole House on the State of the
Union for the further consideration of
the bill, H.R. 3809, with Mr. PaNETTA
in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Com-
mittee of the Whole rose on Monday,
November 29, 1982, the text of H.R.
7187 was considered as an original bill
for the purpose of amendment.

Are there any further amendments
which are made in order pursuant to
the rule? )

AMENDMENT OFFERED BY MR. LUNDINE

Mr. LUNDINE. Mr. Chairman, I
offer an amendment.

The CHAIRMAN. Is the amendment
in order under the rule?

Mr. LUNDINE. Yes, Mr. Chairman,
it is.

The Clerk read as follows:

Amendment offered by Mr. Lunpine On
page 66, strike lines 11 through 18.

On page 67, strike lines 1 through 10,

Beginning on page 72, strike sections 135,
136, and 137.

On page 94, strike lines 21 through 24.

On page 117, strike section 218(c)(2).

On page 118, strike section 218(e).

On page 138, line 6, strike the words,
‘“under section 137(a)".

Redesignate sections accordingly.

Mr. LUNDINE. Mr. Chairman, my
amendment would strike from this bill
the provisions mandating 2,000 metric
tons of Federal interim storage for
utility spent fuel. At the outset of the
debate on this amendment, I want to
make clear that I am a supporter of
this legislation and my efforts are not
designed to endanger its passage. Nei-
ther do I put forward this amendment
as someone opposed to nuclear energy.
I support nuclear energy and regard it
as a necessary energy source for our
future economic well-being.
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At the same time, after many years
of study of the nuclear waste issue, 1
Lave concluded that a direct Federal
role in the interim storage of utility
spent fuel is both unnecessary and ill
advised.

The provisions providing for Federal
interim spent fuel storage are unneces-
sary for two basic reasons. First, the
technology for storing spent fuel on
an interim basis is well known and the
utilities to date have had an excellent
safety record in this regard. There-
fore, there is no overriding health and
safety reason the Federal Government
must assume this responsibility.

Second, a Federal role cannot be jus-
tified on the basis of need. Estimates
by the DOE of projected shortfzll in
utility storage have continued to be re-
vised downward since 1977. When a
Federal interim storage program was
first proposed in 1977, DOE estimates
of the need for surplus storage capac-
ity were greatly overestimated. In
1977, DOE told the Congress that this
program was needed to address an an-
ticipated shortfall in utility spent fuel
storage by 1983 of 1,700 metric tons,
5,700 metric tons by 1986, and 14,400
metric tons by 1990. In 1978, DOE
issued an updated estimate which
stated that only 560 metric tons of ad-
ditional storage would be needed by
1983, and only 6,940 by 1990. In 1980,
DOE revised its estimates even further
downward to claim a need for only 377
metric tons of storage by 1983, 1,047
by 1986, and 3,277 by 1890. In 1981, in
testimony before the Nuclear Regula-
tory Commissicn during the waste
confidence rulemaking, the Depart-
ment of Energy testified that a2 Feder-
al interim storage program for utility
spent fuel was no longer necessary.
The most recent update from the DOE
shows that the earliest date when util-
ities will need additicnal storage ca-
pacity is in 1986 when they estimate
there will be a shortfall of 8 metric
tons. Now, DOE only projects a short-
fall in 1990 of 400 metric tons.

It is clear from these figures that
the critical time period for spent fuel
storage will be tetween 1986 and 1950.
What is important to focus on is the
fact that DOE's own recent estimates
of 8 metric tons up to 400 metric tons
does not take into account the poten-
tial contribution that new technol-
ogies such as rod consolidation and
dry storage can make to resolving this
modest shortfall. A recently completed
plant-by-plant survey by the Nuclear
Regulatory Commission of the near-
term utility spent fuel storage prob-
lems points out that each of these util-
ities has avallable to it options to solve
its problem. Transshipment, reracking,
rod consolidation, utilization of dry
storage technologies, and construction
and development of additional pools
are available,

In addition, DOE, OTA, and NRC
have all recognized the potential cost
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advantage of rod consolidation
dry storage technologies gyer a
tralized interim storage
recent report prepared for t

estimates that several dlffertgla;tDc? E
storage options could te available éy
1986 and that they would cog G
than centralized Federal storage, oss

The technology push aspec
whole debate must not be%v;rﬁagligés
It Is important that these new techno).
ogies be brought through the demo'1:
stration phase and to commercializ;
tion. For this reason, under m .
amendment the section of this bilslr
which provides for an accelerated re.
search and development program for
these technologies is retained. It is
also Important to note that as part of
this research and development pro-
gram, the Federal Government would
be permitted to take up to 30g metric
tons of spent fuel from utilities for re.
search purposes. Therefore, the re-
search program itself provides a
modest safety valve for a utility that
might have a storage problem which
cannot be resolved.

My amendment would also preserve
provisions in the bill for expedited
NRC licensing provisions for at reac.
tor interim storage. These streamlined
procedures at the NRC will insure
timely action on licensing issues.

A recent memorandum from the
Office of Technology Assessment
which analyzed the pending legisla-
tion, I think summarizes my argu-
ments very well:

DOE’s most -recent analysis of spent fuel
storage needs Indicates that the amount of
emergency storage capacity needed could be
quite small, provided that it is indeed limit-
ed to cases in which utilities are experienc-
ing unavoidable delays in their good-faith
efforts to provide their own storage, and
does not serve as a relatively low cost, more
convenlent substitute for such storage. Spe-
cifically, DOE estimates that If applications
for reracking of existing basmns, and for
transshipments to reactors that have addi-
tional storage capacity, are aporoved by the
NRC in a timely manner, 400 metric tons of
storage In new facilities would be needed
through 1990 to ensure that every reactor
maintains full core reserve, If this amount
of storage in new facilities were made avail-
able, the 23 reactors expected to exhaust
the maximum capacity of their existing
basins by the end of 1990 would have time
to construct and license a new water basin, 2
storage technology for which licensing
should be quite easy. If the more flexible
and less expensive dry storage technologies
could be implemented sooner, which ap-
pears likely (particularly if DOE takes an
active role In promoting their commercial-
fzation, as contemplated in these bills), this
would further reduce—perhaps greatly—the
need for any emergency backup storage ca-
pacity.

The OTA analysis goes on to make
one other important point which I
have not menticned. They point out
that the amount of spent fu_el that the
Department of Energy is going IO‘ need
to acquire from utilhities for test an

and
cen.
Drogram.
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evaluation activities connected to per-
manent repository development under
the bill could be considerably greater
than 400 metric tons. After making
this point, OTA states:

Thus the establishment of such a T&E

rogram could render moot the question of
whether a special federal last resort AFR

." storage program is needed at all—at least at
. this time.

-

wh ot

- For all of the above reasons, I be-

lieve a direct Federal role in interim
storage of utility spent fuel is unneces-

:  sary. But, as I remarked earlier, it is

-

. spent fuel

h

1 glso, in my opinion, 11 advised for the

following reasons.

Tirst, too great & Federal involve-
ment in interim storage of utility
is likely to detract from ef-
forts to development of a permanent

* repository program. Development of

permanent repositories must be our
foremost goal.

Second, reliance on centralized Fed-
eral storage of utility spent fuel will
lead to increased transportation of ra-
dioactive materials over our highways.

Third, 1 believe if a direct Federal

. role in storage of utility spent fuel is

begun under this bill, it will really rep-
resent just the nose of the camel
under the tent. In future years, once
the program is established, we will un-
doubtedly see requests to increase the
metric ton allotment of Federal stor-
age. Once this Federal program is
begun the inclination on the part of
the utilities will be to avoid taking ini-
tiative to solve their own problems be-
cause they will be able to count on the
feds coming to their rescue.

I urge you to suppori my amend-
ment. The direct Federal role con-
tained in the bill before us today for
storage of utiity spent fuel offers the
utilities a convenient bailout from
their problems. The problems can be
solved by them with application of
new technology and innovative ap-
proaches. The choice is yours and
mine to make. Let us choose to estab-
lish z clear policy that identifies
whose responsibility the interim stor-
age of spent fuel is, and then get on
with the business of development of a
permanent solution to disposal of our
radioactive wastes.

The CHAIRMAN. The time of the
gentleman from New York (Mr. LuN-
DINE) has expired.

(On request of Mr. CORCORAN and by
unanimous consent, Mr. LUNDINE wWas
allowed to proceed for 3 additional
“minutes.)
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Nor. LUNDINE. Second, you are au-
thorizing the transportation of this
spent fuel all over the United States.
If you keep it at the reactor site until
it hes to go to the permanent reposi-
tory, you cut down on the amount of
transportation. Third, it will inhibit
the utilities from taking the initiative
;m their own to solve their own prob-
ems.
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Mr. CORCORAN. Mr.
will the gentleman yield?

Mr. LUNDINE. 1 yield to the gentle-
man from Illinoeis.

Mr. CORCORAN. Mr. Chairman, I
thank my good friend from New York
for yielding, 2nd I zsk for this time in
order to get some clarification with re-
spect to his amendment. It is my un-
derstanding as I read the pending
amendment that the effect of the
amendment would be to delete section
135; is that correct?

Mr. LUNDINE. Yes.

Mr. CORCORAN. 1 wonder if the
gentleman is aware of section 135, sub-
section (j), which applies to a concern
I know that the gentleman has had
with respect to his district. It is a con-
cern that the gentleman from South
Carolina (Mr. DERRICK) has had over
the past several years with regard to
his district, and of course, as the gen-
tleman well knows, it is a concern that
1 have had for quite some time that
also relates to my district.

The concern that I have with re-
spect to section 135, subsection (§), Is
that—and I will quote for the benefit
of my friend from New York and our
colleagues the relative section here,
because I think it goes to the heart of
the problem that many of us have;
that is, the concern about whether or
not private away-from-reactor storage
facilities would be vulnerable to a Fed-
eral takeover under this legislation. I
quote:

¢j) AsrrricaTiON.—Notwithstanding any
cther provision of law, nothing in this Act
shall be construed to encourage, authonze,
or require the private or Federal use, pur-
chase, lease, or other acquisition of any
storage facility located away from the site
of any civilian nuclear power reactor and
not owned by the Federal Government on
the date of the enactment of this Act.

The concern I have is that the
amendment would delete that particu-
Jar prohibition. I just wonder if the
gentleman is aware of that conse-
quence of his amendment?

Mr. LUNDINE. I am well aware of it.
Now, let me explain to the gentleman
and others in the Committee that this
is not a parochial amendment. The
gentleman has correctly pointed out
that West Valley, Morris, Ill., and
Barnwell, S.C., have effectively been

Chairman,

t eliminated by the subsection the gen-

tleman mentions, but I would point
out to the gentleman that what this
amendment does is, is to set aside any
AFR program at a federally owned site
or at a privately owned site. So, the
gentleman’s concern I think is obliter-
ated by the purpose of the amend-
ment, which is not to authorize &n
AFR program at either site, and I
think that subsection is unnecessary.

The CHAIRMAN. The time of the
gentleman from New York has again
expired.

(At the request of Mr. Corcorax and
by unanimous consent, Mr. LUNDINE
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was allowed to proceed for 2 additional
minutes.)

Mr. LUNDINE. So, I think there are
two points to make. First, the situa-
tion the gentleman is concerned about
has not been forgotten, and I have not
forgotten West Valley in regard to this
amendment, but to all the members of
the Committee I want to assure them
that there is nothing parochial about
this. Second, I want to point out that I
have an AFR in my district. I have
been involved in the negotiations with
utilities to take back some of their
spent fuel, and if we go on and author-
ize an AFR, we might as well forget
about the utilities taking any responsi-
bility for it because they are going to
try to get rid of as much as they can
and then forget about it.

Mr. CORCORAN. I think the con-
cern that some of us have is precisely
this: If we do not have some sort of
storage program for the accumulated
spent fuel, then West Valley, Barn-
well, and Morris, are more vulnerable
than they otherwise would be not only
to Federal takeover, but also to the
prospect that they would be brought
into the leasing arrangement, the ac-
quisition arrangement, whereby under
emergency circumstances, not in‘the
deliberation that we have enjoyed for
the past several months—in fact, all of
this particular Congress—in trying to
construct a reasonable compromise to
deal with the problem, but under
emergency circumstances to preclude
the shutdown of a powerplant because
of a lack of storage that those particu-
iar sites in Morris, in West Valley, and
Barnwell would be in fact the subject
of emergency legislation to authoring
a takeover by the Federal Govern-
ment.

Mr., LUNDINE. Just to answer the
gentleman, earlier in this debate the
gentleman from Arizona said to some-
body else, “Trust me.” I am sure I
would be asking the gentleman in this
respect. I am well aware of the gentle-
man's concern. I share that concern,
and I know the gentleman from South
Carolina does also, but what we are
doing here, and I think the gentleman
can trust what we are doing, is, we are
eliminating congressional intent to es-
tablish an AFR program at any site,
and I would point out to the gentle-
man that with Federal spent fuel re-
search and development activities, and
with the need for radioactive materials
for the T&E facility, there will be
plenty of capability to relieve an emer-
gency.

The CHAIRMAN. The time of the
gentleman from New York has again
expired.

(At the request of Mr. CORCORAN and
by unanimous consent, Mr. LUNDINE
was allowed to proceed for 2 additional
minutes.)

Mr. LUNDINE. As I pointed out in
my original statement, there are 300
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metric tons in here for spent fuel re-
search and development purposes.
There is a test and evaluation facility.
If a utility, having exhausted every
option at its disposal—transshipment,
building a new dry storage capacity at
its rezactor, or building a2 new pool at
the site of the reactor—if every other
option is exhausted there is plenty of
capacity within this bill for the De-
partment of Energy to use its research
means to meet that crisis situation.

Mr. CORCORAN. Will the gentle-
man yield further?

Mr. LUNDINE. Certainly.

Mr. CORCORAN. The gent'eman
asked the gentleman from Illinci. and
the gentleman from South Cuarolina
and the Members of the Committee of
the Whole to trust him. I can under-
_ stand why from his position it is easier
than it might be for us to ask for
trust. The point is, of course, that the
West Valley site in no way would
really be targeted because of the re-
search project on solidifying high-level
liquid waste that is taking place there.
Therefore you could not combine an
ATR program at the same site as that
R&D project as a practical matter.

Mr. LUNDINE. I have to ask for my
time back. I disagree with the gentle-
man. West Valley is there; there is a
pool there; it is an AFR today. If we
were looking for quick storage capac-
ity in America today, it would not go
to Barnwell; it would not go to Morris;
it would go to West Valley. So, I think
I am taking a greater risk than any-
body in this House if the gentleman’s
fears should be the operative concern.
But, I am confident that that will not
occur because I am confident that our
interim storage needs will be and can
be met at the sites of reactors, and
with our research program.

I thank the gentleman for his inter-
est and his concern. I urge the adop-
tion of the amendment. I hope that all
of the Members of the Committee will
understand that this is not from a pa-
rochial point of view, but it is from the
point of view of somebody who has
lived with an AFR in his district and
seen how these matters operate.

Mr. CHAIRMAN. The time of the
gentleman from New York has again
expired.

(At the request of Mr. WEiss and by
unanimous consent, Mr. LUNDINE was
allowed to proceed for 2 additional
minutes.)

Mr. WEISS. Mr. Chairman, will the
gentleman yield to me?

Mr. LUNDINE. I yield to the gentle-
man from New York.

Mr. WEISS. Mr. Chairman, I urge
my colleagues to support Representa-
tive LuxpIine's amendment to elimi-
nate provisions for away-from-reactor
interim storage of spent nuclear fuel.

Many problems would be created by
establishing interim storage sites, but
perhaps the most dangerous is that it
would encourage utilities to ship their
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spent fuel to temporary facilities. In
fact, according to some projections,
there could be more than 6,000 truck-
loads of spent fuel shipped annually
from nuclear plants to storage facili-
ties by the year 2000,

. The potential for disaster created by
this Increase in handling and trans-
porting nuclear fuel is enormous. Mil-
lions of lives could be endangered
should an accident occur in a densely
populated area such as New York City.
If the thought of shipping nuclear
fuel through the streets of New York
is unthinkable to anyone who has at-
tempted Lo drive those sireets, consid-
er that the State of New York has al-
ready battled with the Federal Gov-
eronient nver regulations that would
allow ftazardous shipments through
the city,

From our : nperience in New York,
we have lea ned that Federal legisla-
tion on nucl ;ar waste disposal must in-
clude as a Jundamental principle the
protection of public health. The nucle-
ar industry has been promoting a Fed-
eral AFR program so that they will be
absolved of the responslbility of stor-
ing spent nuclear fuel. But it is their
responsibility, not that of the taxpay-
ers who should not have to bear the
cost and the danger of time bombs
rumbling through their neighbor-
hoods.

We must speak for the local commu-
nities which will be responsible ulti-
mately for the health and welfare of
thelr citizens, should a transportation
accident occur.

In a draft study, the National Acade-
my of Sciences has characterized the
Federal plan for regulating radioactive
transport as primitive. The Academy
predicts that serious impasses will
occur between State and local officials
if localities are not offered a stronger
say iIn regulating fuel shipments
through their areas.

Without a dramatic shift in the Fed-
eral policy toward transportation of
hazardous wastes, the probability of
serious accidents is bound to increase.
That shift begins with the passage of
the Lundine amendment.

Mr. LUNDINE. 1 thank the gentle-
man, and I think he raises a very good
point. For those Members who are not
that familiar with the situation, the
question is. Are you going to keep the
spent fuel rods at the end of the nucle-
ar generating process at the site of the
reactor, or are you going to ship them
all over the country to various away-
from-reactor storage sites, thereby in-
curring possible danger? I thank the
gentleman for his contribution, and I
urge the adoption of the amendment.

Mr. LUJAN. Mr. Chairman, I rise in
opposition to the amendment.

Mr, Chairman, I-think the thing we
need to remember that we are provid-
ing for in the legislation is a last resort
interim storage facility. I emphasize,
the last resort facility, because none of

us want to get into the situati

because we do have interim st,%l;azg?e
cilities, that 1t would delay the goo
struction of a repository site. on-

The reason that we put th
is because we have all kinds oifstié;t?,gf)e
ny and information about reacto{
that are getting full. The capacity fos
the spent fuel rods is being exhaust.edr
We have information that by 1939 o,
1990 that we will have some 39 reas.
tors where they will not have the ey,
pacity at the sites. °

Mr. FUQUA. Mr. Chairman, will the
gentleman yield?

Mr. LUJAN. Certainly.

Mr. FUQUA. Mr. Chairman, I appre.
ciate the gentleman yielding, and 1
wish to amplify on the gentleman’s re.
marks. Many of the operating reactors
now are approaching capacity for stor.
age of spent fuel rods, and there is
need which is further exacerbated by
the fact that we as a Congress and the
the Government have not moved for.
ward with some type of permanent dis-
posal for high-level waste. This is not
the fault of the utilitles; it is the fault
of Congress and the fault of the Goy-
ernment. That is why this AFR is
needed as an interim method.

Hopefully, we will not have to use it,
but should there be some type of
delay, legitimate or not, in construe-
tion of the permanent facility, at least
we have some means whereby we can
give relief to many of the reactors.

I know the gentleman pointed out
that some 38 reactors are approaching
capacity at this time, and that is why
this amendment should be defeated.

Mr. LUJAN. That is exactly correct,
and let me continue on.

What happens if the reactor site is
full and we do not have the repositery
ready? The only alternative, of course,
is either to ship it off to some other
reactor site, which makes the problem
even worse, or that we shut down the
reactor completely. We have been very
careful to specify that it would be only
at existing Federal sites, so that any
Member does not have to worry about
whether or not a new-interim storage

facility is going to come into his dis- _

trict.

Mr. LUNDINE. Mr. Chairman, will
the gentleman yield?

Mr. LUJAN. I will in a minute, be-
‘cause I want to make a point to the
author of the amendment; that in his
own home State of New York, for ex-
ample, there are three reactors that
are presently facing that problem. The
Power Authority of the State of New
York has one called the J. A. Fitzpa-
trick, Unit Three at Indian Point; and
one at Rochester Gas & Electric has
one, so even in his own State we face
this same problem of having to shut
down a reactor because we do not have
any place to take the spent fual rods.

If the final repository is not ready, I
agree with the gentleman, we woul
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not want to delay the repository, but
we have to be careful that we do have
some contingency plan in the event
that the repository slows down and
there is not any room for the spent
fuel rods.

Now, I yield to the gentleman from
New York.

Mr. LUNDINE. I thank the gentle-
man. Strictly on the point of how
much capacity is needed, does the gen-
tleman accept the Department of
Energy, June 1982, report that indi-
cates that with transshipment there is
only a need for 8 metric tons by 1986,
and for 400 metric tons by 1950, and
that we do not get up to the 1,700
metric tons here authorized until after
the year 19937

Mr. LUJAN. I will tell the gentleman
that, as he knows, in drafting legisla-
tion one just comes up with some fig-
ures. I am not totally certain 1,900
metric tons is the answer to zll the
problems. I will just tell the gentle-
man that there were some who wanted
more and there were some who wanted
less, and we just compromised at a
figure of 1,900.

Mr. CORCORAN. Mr.
will the gentleman yield?

Mr. LUJAN. I yield.

Mr. CORCORAN. Mr. Chairman, I
want to thank my friend from New
Mexico for yielding. Of course, we can
look at what the Department of
Energy has to say on this question and
interpret its recommesndation as we
want.

Mr. CORCORAN. However, Mr.
Chairman, one of the other Federal
agencies that has evaluated this prob-
lem of need, which is a crucial element
in this whole debate, has been the
agency with responsibility for the reg-
ulation of the nuclear industry and,
particularly, of course, the utilities
that are using nuclear power on a com-
mercial basis, and that Is the U.S. Nu-
slear Regulatory Commission. Perhaps
it is coincidental, but their report is
dated June 1982, and this is based on
the assumption, which is, I believe, the
compelling assumption that all the
sommittees of the House have used,
Mr. Chairman, in trying to determine
just what the magnitude of the need
is, and that is that the final repository
will not be coming on line until some-
time between 1998 and the year 2000,
probably closer to the end of that
timeframe.

Now, the gentleman from New York
(Mr. LunpIne) has already said that
even the DOE report indicates that
the problem becomes one of constipa-
tion, shall we say, in 1983. What we
are dealing with here is a timeframe
around the turn of the century.

If we look at the NRC report, what
that shows is that the following utili-
ties—and I will not take the time of
the House to read the names of all
these utilities—will be in trouble long

Chairman,
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before 1568 and the year 2000—and 1
will read just a few of them—

Alabama Power & Light, 1992; Ar-
kansas Power & Light, 1987; Boston
Edison Co., 1994; Cemmonwealth
Edison Co. of Chicago, 1989; and Flori-
da Power & Light, 1987.

So what we are saying is that the
need will arise long before the final re-
pository becomes operational, and
that is why section 135 ought to be
protected as is and that is why the
Lundine amendment ought to be re-
jected.

The CHAIRMAN., The time of the
gentleman from New Mexico (Mr.
Lusan) has again expired.

(On request of Mr. CORCORAN and by
unanimous consent, Mr. LuJan was al-
lowed to proceed for 2 additional min-
utes.)

Mr. LUJAN. Mr. Chairman, let me
tell the gentleman that he is absolute-
1y correct on the list of power compa-
nies that he read.

Mr. CORCORAN. Mr. Chairman, if
the gentleman will yield, is this the
gentleman from Illinois to whom he is
making reference?

Mr. LUJAN. Yes. I am sorry.

Mr. Chalrman, if we total those up,
the NRC has suggested that by the
year 1990-—now, that is just 8 years
away—by the year 1990 we will have a
shortfall of roughly 2,800 metric tons
storage capacity at reactor site, and we
are only authorizing 1,900 metric tons
as a very last resort.

Mr. LUNDINE. Mr. Chairman, will
the gentleman yield?

Mr. LUJAN. 1 yield to the gentleman
from New York.

Mr. LUNDINE. Mr. Chairman, let
me ask the gentleman, is it not true
that the NRC has also said that these
figures assume no transshipment be-
tween pools owned by the same utility
and they assume no dry storage tech-
nology, which the NRC is pushing
itself to try to implement in develop-
ing these numbers?

Mr. LUJAN. Mr. Chairman, here is
what I have found: Even allowing for
construction of additional reactor site
cooling ponds and for reracking of the
spent fuel, shortfalls in reactor stor-
age capacity are anticipated. This
analysis shows a shortfall in spent fuel
capacity of roughly 2,800 metric tons
by 1990.

I have always found that anytime we-

get into a discussion of some kind and
we want to quote figures, or anybody
does—DOE or NRC or EPA or any
governmental agency—we can always
find some figure to justify what we are
trying to sell. In this particular case—
and I am being honest about it—we
compromised at 1,900 because some
wanted more and some wanted less,
and, frankly, that is the only way we
could come up with an acceptable
figure.

I reiterate that this is simply a last
resort interim storage facility, and

28035

that we will need it. There is no ques-
tion in my mind that such a facility
would be needed, and we would be
foolish in stripping this figure from
the bill.

Mr. BROYHILL. Mr. Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment. :

Mr. Chairman, as the debate on this
amendment, which I oppose, moves
on, I think we should not lose sight of
the purposes of this bill, and I would
like to make a very quick walk-
through of what we are trying to do
with respect to this bill and point out
why this amendment does not make
sense when we take a look at it in that
way.

The major purpose of this bill is to
come up with the selection of a final
permanent repository, a resting place
for spent nuclear fuel. Under the
terms of the bill the timetable calls for
a selection by 1987. There is a possibil-
ity of an extension for a year, but at
the latest that selection would occur
in 1988.

As has already been mentioned in
this debate, the Department of Energy
estimates that the completion of that
final repository may take as much as
10 years or more so that the repository
would not be avallable for the intro-
duction of spent fuel until 1998 or
later, and if it is like most things
around here, it could be up into the
year 2000 or beyond. .

Now, what do we do to take care o
the spent fuel problems that will occur
and are occurring in nuclear generat-
ing plants all across the country be-
tween now and the year 2000?

Well, another purpose of the bill is
this: Section 131, starting on page 65,
and continuing through sections 132,
133, and 134, provides for expedited
consideration of applications for ex-
pansion of onsite storage of these
spent fuels, and certainly there is a
crying need for these expedited proce-
dures. Generally speaking, I would say
there is agreement that these expedit-
ed procedures. for the licensing of
these onsite facilities are needed, and
if there is no final resting place by
1998, obviously there is going to have
to be some consideration for the ex-
pansion of onsite storage.

Now, there are going to be certain
delays. We have seen this happen in
the past. There are going to be regula-
tory delays and other delays, and
there are those of us who feel there
should be a safety valve program writ-
ten in here. That is why in section 135,
on page 72, we provide for a very small
amount of storage capability, the stor-
age of 1,900 metric tons at present
Federal facilities. We are not talking
about the construction of new facili-
ties; we are talking about the possibili-
ty of storage at present Federal facili-
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ties that are handling or storing de-
fense waste.

Now, this 1,900 metric tons amounts
to about 3 percent of the spent fuel
that will be generated between now
and the year 2000, and this ability or
this storage capacity cannot be used
unless there are certain findings that
are made by the NRC, the Nuclear
Regulatory Commission. On page 74,
we see listed those findings that must
be made by the NRC before a utility
has access to these Federal facilities,

and that is why they have to show jgu.g

that the storage capacity cannot be
reasonably provided at their facilities,
either onsite or at another nuclear fa-
cility that they own, and that they
have been pursuing and are diligently
pursuing licensing alternatives. If they
show to the satisfaction of the NRC
that they have been diligently pursu-
Ing licensing alternatives and they
show they cannot reasonably provide
that storage capacity in their own
system, then they would have access
to these Federal facilities, and only
then.

So, as we can see, this is not an auto-
matic right to these Federal facilities;
it is only a safety valve in case it is
needed.

Otherwise the particular generating
plant would have to close down, and,
sf ccurse, it is not in the public inter-
ast to cause that kind of dislocation
that could occur.

Mr. Chairman, I urge defeat of the
amendment.

Mr. Chairman, I do not have time
now to enumerate all the various utili-
ties around the country that are pro-
jected to lose their full-core reserve by
the late 1980's or the 1960’s. However,
I think the Members should have this
mformation, so I am including for the
record the following table:

NRC STUDY—IUNE 1982, UTILITIES NEEDING AN “AFR”
BY 1950

TABLE 2.—UTILITIES AND REACTORS WITH PROJECTED
L0SS OF FULL-CORE RESERVE PRIOR TO 1990

Loss of on-stte starage
capacty
Year
Utility and reactor Year projected to
projected Jose
fose LR discharpe
capabidl
\sbama Pawer Co.. J Fadey } oo 1390 1992
\rkansas Power & Light Co.
Arkansas Mucieat 1 e onmsem i 1984 1987
Arkansas NUCEAT 2o coemsmncenrmsrmsrsrerasens 1985 1989
3oston Edison Co Pitgram 1o 1989 1994
sarofina Power & Light Co.
[T = 3 D 1983 1987
Beunswick 2 ST 983 1987
RobNOS 2 oo e 1988 1989
Snewnnati Gas & Eectre Co. Zimmer |owme 1987 1991
‘ommomvealth Edison Co..
LaSalte 1. R 1987 1989
asalle 2 R 1981 1983
onsumers Powver Co Pafisades e oo 1936 1989
Jawrylang Power Co. LaCrosse 1390 1593
Juke Power Co..
WeGure ) 1990 1993
MzGurre 2. 1990 1993
(1723 D ——— 1986 1938
(s 3 S ——— 1985 1983
Oconee 3 198 1988
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NRC STUDY—JUNE 1982, UTILINES NEEDING AN “AFR”

8Y 1930—Continued
Loss of on-sile storage
, eapaaity
Year
Ubity and seactor Year  proected to
projected to fose
fose FCR amng:
capabilty
Fuonda Pawer & Lght o
St Locre § J— 1934 1987
St Lo 2 1939 1992
Jorkey Pont 3. 1987 1989
‘ltrkegﬁhnt [ J— 1987 1989
General W" ugkumm Oyster Creek — oo 1986 1930
ar .
Milsteae ] ... areemomsormteraemss 1885 1989
T S —— 1984 1987
Northern States Power Co. Monticelo 1989 1992
Cmaha Public Power DistncL. Fort Cathounl e 1988 1982
Power Authortty of State of Kew York.
1 A Fitzpatrek 1988 1992
Indian Point 3 1330 1993
Philadelphia Blectnie Ca.. -
Prach Bottom 2 1987 1990
Peach Bottom 3 - 1337 19%0
Portland Gzneral lectne Ca.. Treian 1985 1988
Rachester Gas & Eleetre Corp.. K £ Ginnd oo 1983 1992
Sacraments  Mumcpal Utity Oistnet. Rancho
Seca 1985 1989
Southern Caifornia Edeson Co San Onofre 3 e 1982 1984
Vg Bectrc & Power Co.
North Anna | 93 1939
North Anna 2 1983 1939
Surry 1 1984 1936
Sutq{7 1984 1986
Vermont Yankee Nudear Power Co  Yermont
Yankee 1938 1391

1 Pojection made on baws thal pending applicaton of reratking B
3
Referance: NUREG/CR-2704, June 1982

Mr. UDALL. Mr. Chairman, we have
19 amendments pending, and I had
hoped that we could move along
toward the conclusion of this bill
Therefore, I ask unanimous consent
that all debate on the pending amend-
ment cease at 1:25 p.m.

The CHATRMAN. Is there objection
to the request of the gentleman from
Arizona?

Mr. MARKEY. Mr.

object.
CHAIRMAN. Objection is

The
heard.

Mrs. SCENEIDER. Mr. Chairman, I
move to strike the requisite number of
words, and I rise in support of the
amendment.

Mr. Chairman, I rise in support of the
amendment offered by the gentleman
from New York. I think most of us are
united in favoring a comprehensive nu-
clear waste policy, and it is obvious that
the leadership of the Commerce, Inter-
for, and Science Committees have
worked very hard to put together a com-
promise bill. The gentleman’s amend-
ment strengthens the legislation by
concentrating Federal resources on our
main purpose—the establishment of a
deep, geological repository for the safe,
permanent storage of nuclear waste,
The temporary, away-from-reactorstor-
ageprovidedinthebillis an unnecessary
distraction from the goal, and should be

eliminated.
Members may want to Keep three

points in mind when considering this
amendment. First, the Department of
Energy’s estimates as to the amount of
away-from-reactor storage utilities will
need has been continually revised
downward over the past 5 years. It

Chairman, I
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row appears that improved storage
methods at the site of existing reac.
tors are a cheaper and more effective
alternative than setting up separate
temporary facilities to hold spent fuej
rods until a permanent repository can
be established.

Second, the creation of AFR sites
could double the hazards associateq
with transporting radioactive materj.
als, as these would have to be moved
first to temporary storage and then
theoretically at least, to their fina)
resting place In a permanent reposi.
tory. I think most of our constituents
would prefer that we keep the circula.
tion of nuclear waste on our Natlon's
highways and railroads to a minimum,

Third, the language in the b
charges the utilities 2 one-time fee to
finance AFR’s. That leaves the tax-
payers responsible for footing the bill
for any cost overruns. Given the De.
partment of Energy’s rather poor
track record in managing similar con-
tractual arrangements, it seems
unwise to give DOE a blank check to
cover costs that private industry ought
to absorb. While the safe disposal of
nuclear waste {s a public problem, the
responsibility for financing the solu-
tion must rest with private industry.

The nuclear waste bill that we enact
should preserve an important princi-
ple—it should avoid halfway measures
and move us directly toward our pri-
mary goal, which is to provide for the
permanent, safe storage of nuclear
waste. Temporary, away-from-reactor
storage sites just do not measure up to
this principle. I urge my colleagues to
vote for this amendment.

Mr. WIRTH. Mr. Chairman, I move
to strike the requisite number of
words, and I rise in support of the
amendment.

Mr. Chairman, first let me say thatl
want to associate myself with the re-
marks of the gentlewoman from
Rhode Island, Mrs. SCHNEIDZR, on the
costs of this provision. I think we
ought to be aware that what we are as-
suming here involves significant fur-
ther costs to the taxpayer. Through
its long history, nuclear power in this
country has been subsidized over and
over and over again by the taxpayern
and this is another example.

Second, what we are doing with this
provision is opening up the possibility
for some very, very significant further
involvement by the Federal Govern-
ment.

Mr. CORCORAN. Mr. Chalrman,
will the gentleman yield?

Mr. WIRTH. Let me complete my
statement, and then I will be happy to
yield if I have time.

Mr. CORCORAN. Mr. Chairman, I
thank the gentleman.

Mr. WIRTH. Mr. Chairman, 25 I was
saying, the second issue We have here
is opening up a large new ares for Fed-
eral involvement with nuclear power,
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in tnat away-from-reactor storage
raises the possibility of the Federal
Government taking all kinds of re-
sponsibilities that should be carried by
the private sector. We have heard an
enormous amount of discussion over
the last 2 years about the private sec-
tor's assuming its responsibilities and
limiting the responsibility of the Fed-
eral Government, and here we are, in
2 very bizarre fashion, doing precisely
the opposite, opening up a very large
box—away-from-reactor storage—into
which the private sector is going to
run with a series of problems that are
created by nuclear power.

Third, I would point out to my col-
leagues the language on page 72 of
H.R. 7187, from line 16 on. In develop-
ing away-from-reactor storage, what
are we allowing to happen?

First, the away-from-reactor storage
facilities—and this is lines 16 through
19—are exempt from the Nuclear Reg-
ulatory Commission’s licensing proce-
dure. Why is that? Why is there an ex-
emption from the licensing procedure?
What are we going to say in this lan-
guage they are going to get away with?

According to line 20 through line 2
on page 73, no environmental impact
statement is required in the develop-
ment of away-from-reactor storage ca-
pability.

b 1315

Why is that? Why is there no Nucle-
ar Regulatory Commission licensing as
there are for other facilities, and why
no environmental impact statement?
It coes not make any sense.

Something is wrong when, one, we
are saying the FPederal Government is
going to get into this new operation
but is getting into it without the kind
of licensing procedure and environ-
mental impact statement that is re-
quired for every other major endeavor
that is embarked upon by the public
sector or the private sector.

To further compound the problem,
if we get into section d on page 73, the
bill authorizes the Department of
Energy to construct storage capacity
on any other site, at any other nuclear
reactor site, again without an EIS,
again without licensing. It just does
not make any sense.

I think the gentleman from New
York has offered an amendment that
is rational, that says in summary that
clearly there is a problem in terms of
storage. But as the gentieman has
pointed out, let us push the technolo-
gy, let us leave that responsibility in
iie private sector. Let us not have the
taxpayer assume the burden, as the
gentlewoman from Rhode Island was
pointing out. Let us not develop a
whole series of new responsibilities for
the Pederal Government, and let us
maintain the process of licensing
under the Nuclear Regulatory Com-
mission and maintain the very, very
important process of the environmen-
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tal impact statement required under
NEPA.

Mr. MARKEY. Mr. Chzirman, I
move to strike the requisite number of
words and I rise in support of the
amendment.

Mr. CORCORAN. Mr. Chairman,
will the gentleman yield for purposes
of clarification at this point?

Mr. MARKEY. Am I going to be
doing the clarification, or the gentle-
man?

Mr. CORCORAN. I am going to try
to clarify the financing issue discussed
by Mr. WirTH of Colorado.

Mr. MARKEY. I yield to the gentle-

man.

Mr. CORCORAN. I thank the gen-
tleman very much for yielding. On the
question of financing the interim stor-
age fund, our good friend from Colora-
do (Mr. WirTH) indicated that the tax-
payers would have to finance it. As the
gentleman from Massachusetts well
knows, section 137 of the bill dealing
with the interim storage fund makes it
clear that the generators of the waste
will have to finance the program.

Mr. MARKEY. I thank the gentle-
man for that clarification.

Of course the generators of the
wastes will then dun their ratepayers
and as far as the ratepayer is con-
cerned it is very easy for him to take
off his taxpayer hat and put on his
ratepaying hat and in the wash some-
times it seems very difficult for him to
differentiate between one hand or the
other in the pocket.

* The problem here is this: The utili-

ties want an away-from-reactor stor-
age program. That is priority No. 1. A
permanent waste bill is something
which is desirable, something that
might take place in 1995 or the year
2005. But that is a secondary consider-
ation.

‘We have all of this waste building up
at our existing reactors and it is so
critical for us to say to the utilities
that we get away-from-reactor storage
capacity.

Why is that? The problem is this:
The utilities do not want to build any
more storage capacity onsite. When a
nuclear powerplant is licensed you
have one building that has the reactor
generating all of the electricity. The
fuel rods in that building, when they
wear out, when they cannot produce
any more electricity, are put in a
building right next door in a2 swim-
ming pool, where they are going to be
held until a permanent waste reposi-
tory can be constructed in this coun-

try.

The waste will then be put on trucks
and transported to the permanent re-
pository.

What the utilities are saying is
rather than having us, as our waste
builds up onsite, build an additional
swimming pool next tc the existing
cne, we want it to be put in another
place maybe 500 miles away or maybe
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1,000 miles away. Put the nuclear
waste on the highway and drive it to
an away-from-reactor storage facility.
Then in 15 or 20 years when the per-
manent nuclear repository is con-
structed, then take it from the AFR
and put it in the permanent reposi-
tory.

Here is the problem: We will never
have a permanent repository if the
utilities do not have & need for one. If
we take the problem the utilities now
have of getting their wastes off of
their own premises, then the pressure
which will be applied to deal with the
problem of permanent waste disposal
will be alleviated. As 2 result, all of the
political consensus which wraps
around this bill today will be some-
what mitigated since the key party to
having a permanent repository will
now have its problems somewhat
pushed back in time into the indefi-
nite future.

What we have to do is to say to the
utilities: “Why don’t you make appli-
cations for additional storage capacity
onsite; why don't you make applica-
tion to go to dry cask technology of
nuclear wastes onsite; why don't you
make requests for transshipment be-
tween your own utilities in a very
small local area and try to minimize
the amount of travel of this nuclear
waste?”

For every nuclear powerplant in this
country, every 1,000 megawatts, it
means about 40 to 60 truck shipments
per year of nuclear waste on the high-
ways heading toward this away-from-
reactor facility.

We do not have any need for an
away-from-reactor facility. We do not
have any problem with telling the util-
ities to build additional storage capac-
ity onsite. ;

Diablo Canyon, Pilgrim, Three-Mile
Island, Seabrook, Florida Power &
Light, North Carolina Power & Light,
no matter where you come from, we
will help you expedite through the De-
partment of Energy, through the Nu-
clear Regulatory Commission, a proc-
ess that makes it possible for you to
take care of your own problems.

It is not the job of the Federal Gov-
ernment to bail cut the private sector.
It is not our job to put together a pro-
gram that ought to be put together by
the private sector or the self-help pro-
gram for a problem which the utilities
have created and for which they have
the facilities and the capacity to deal
with themselves.

We are talking about the Federal
Government injecting itself into an
area of the private sector that it has
no business being in until there is a
permanent repository which is a legiti-
mate Federal responsibility, There is
no role for the Federal Government in
bailing out the utilities for the short
term.
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. The CHAIRMAN. The time of the
gentleman from Massachusetts (Mr.
MARKEY) has expired.

(At the request of Mr. MarrIOTT and
by unanimous consent Mr. MARKEY
was allowed to proceed for 2 additional
minutes.)

Mr. MARRIOTT. Mr. Chairman,
will the genileman yield?

Mr. MARKEY. I am glad to yield.

Mr. MARRIOTT. My friend knows 1
share his concerns about getting a per-
manent repository and doing it proper-
ly.

Let me ask this question. The gentle-
man brings up the point that the ex-
isting reactors now have the capability
of storing all of the spent fuel without
going to AFR'’s. Does the gentleman
believe that they would have little dif-
ficulty getting licensing, No. 1 from
the NRC to do that and does he be-
lieve that the storing in these reactors,
some of which are very close to large
population areas, would be as safe in
the long run as transferring them to
some AFR?

Does the gentleman have reactors in
his district? Would the gentleman’s
people sign off on increasing the stor-
age capacity at the reactor? Do they
feel no problems with that possibility?

Mr. MARKEY. This is a Republican
administration. The Republican ad-
minisiration is in office on the pledge
that it is going to try to cut redtape,
reduce and minimize bureaucratic in-
terference with private sectors activi-
ties. If between you and I, Nunzio Pal-
ladino, Don Hodel, and Ronald
Reagan we cannot put together a pro-
gram which expedites the construction
of additional onsite capacity for our
nuclear power facilities, then there is
something terribly wrong.

Second, 30 percent of the electricity
in New England, and in my district, is
generated from nuclear power. My dis-
trict would much prefer to keep the
wastes onsite until there is a perma-
nent repository and then once put it
on the highways and take it through
the distict.

Let me tell the gentleman something
else. We are all deluding ourselves if
we believe this stuff is going to be put
on the highways and we are not going
to see the granola crowd and some
ponytail crowd out there protesting.
This is going to be like the nuclear
freeze movement. There are going to
be middle-class mothers and fathers
out in the middle of the highway
saying “What are you doing putting
nuclear wastes on our highways when
you do not have any reason to do so?”

I do not think we have any idea of
the political volatility of this issue.

The CHAIRMAN. The time of the
gentleman from Massachusetts (Mr.
MARKEY) has again expired.

(At the request of Mr. Marr1OTT and
by unanimous consent Mr. MARKEY
was allowed to proceed for 2 additional
wminutes.)
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Mr. LUNDINE. Mr. Chairman, will
the gentleman vield?

Mr. MAREKEY. I yield to the gentle-
man from New York briefly.

Mr, LUNDINE. I think the whole
idea of the technology push that the
gentleman has alluded to operates
here, too.

It has been the Nuclear Regulatory
Commission that has been encourag-
ing the utilities to adopt dry storage
on top.

TVA is proving this can be done. We
are not talking about some technology
that is in the far distant future, nor
are we talking about a regulatory
agency that jin any way is hostile to
what the gentleman has suggested
should occur.

Mr. MARKEY. If T may reclaim my
time, there has never been in the his-
tory of this country one utility that
has asked for permission to expand its
onsite capacity. Utilities have re-
racked. They have tried to use to the
best of their ability the space available
in the existing water cooling area. But
they have never asked to build addi-
tional facilities.

There is something wrong with that
and what is wrong with it is clearly
the need for the utility industry to
come to big sugar daddy, to come to
the big Federal Government snd say
“You build them for us; you figure out
how to solve the problem because we
do not want to do it. We promised you,
we promised the people when we built
these nuclear powerplants in their
area that we would take care of the
problem. But now Federal Govern-
ment, you do it instead.”

But now when push comes to shove
they want you, big daddy, to pick up
the bill, and I do ot think we ought
to doit.

Mr. LUJAN. Mr. Chairman, will the
gentleman yield?

Mr. MARKEY. I yield to the gentle-
man from New Mexico.

Mr. LUJAN. I think the gentleman
is mistaken in his statement. He con-
tinually says that the Federal Govern-
ment is going to pay for all these
things. The bill provides that the
users, the utilities are the ones that
are going to have to pay for it.

The gentleman says well, then, they
will just pass it on to the ratepayers.

The alternative is that the Federal
Government pick up the tab. I guess
that is what the gentleman is advocat-
ing, that the Federal Government pick
up the tab instead of the utilities pick-
ing up the tab. I really cannot under-
stand what side the gentleman is on.

Mr. MARKEY. Let me reclaim my
time. *

The gentleman from New Mexico
makes a mistake in leaving the impres-
sion on his listeners that the cost is
the same whether you put it off site or
you put it on site. In fact, it costs twice
as much to put it offsite in an A¥R as
it does to put it onsite; that is, the tax-
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payer/ratepayer, dependin
hat, gets stuck with the b - °© the

Mr. tMARt EI?I;IT D{Ilris Chairman 1
move to strike the requisite :
words. number of

Could I enter into a collo
the a2uthor of the a.mendmen'? %S;c:’&ih
I think 1t is an important issue tqo di;
cuss. Does not the present bill require
the utilities to try to expand onsite
storage before they apply for AFR’s

Mr. LUNDINE. Will the ge y
vield? gentleman

Mr. MARRIOTT. 1 yield to the gen-
tleman.

Mr. LUNDINE. Yes.

Mr. MARRIOTT. Then I do not un.
derstand what the problem is, If we
have enough capacity to store 1,900 or
2,800 metric tons at the present reac.
tor site then what is the controversy?

‘We have then only to go to AFR's if
in fact it was necessary and the reac.
tors could make that point.

No. 2, the State still has a veto on
that, do they not, that requires 2 twg.
House congressional override?

So I do not understand if those two
things are in place why we need this
amendment.

Mr. LUNDINE. If the gentleman will
yield, the problem is you are creating
a presumption that there is a need for
a Federal facility if this amendment is
rejected and all you have is a regula-
tory proceeding to determine whether
or not the utility is making the efforts
that they can.

Third, you do not have to consider
any new technology. We are just at a
breakthrough point that if we relieve
this and we provide that the answer to
this Is away-from-reactor storage
pools, we will see the development of
dry storage and other new technol-
ogies for at-reactor-site disposition or
interim storage absolutely grind to a
halt.

Believe me, I have seen it. I have
seen it where they have it in a pool
and as soon as you say you do not
have any permanent right to keep it
here, they say take us to court.

The push is not toward solving the
problem where it is. The push will be
to get rid of it and the gentleman is
entirely correct; the only protection
we have is that the NRC, as the gen-
tleman from New Mexico correctly
pointed out, does have these three cri-
teria before they can authorize an
AFR.

Mr. MARRIOTT. If I could make
one other point, if in fact we put it at
the reactor and we do not have an
AFR, it seems to me that might expe-
dite the permanent repository process

Mr. LUNDINE. Exactly.

Mr. MARRIOTT. Which may not be
good. That is, we may not be ready yet
in the next year or year after to say
how we are going to store this stuff on
a permanent basis and you may well
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pe forcing us to make some decision
we do not want to make.

Mr. LUNDINE. If the gentleman will
yield on that point, I agree with the
Reagan administration and with this
pepartment of Energy that it is abso-
Jutely imperative that we accelerate
the final repository, the final disposi-
tion. We have delayed in this country
for 30 years the development of a re-
pository. I think the gentleman’s anal-
ysis is correct.

Mr. MARRIOTT. If I could reclaim
my time, the point I want to make is
when you go out to a western State
where you have underground water
table problems, salt problems, proxim-
ity to national parks, you do not make
those decisions overnight. I do not
want to be put in the position where
they are going to ramrod something
down our throat because we are forced
to because we have no AFR'’s.

Mr. CORCORAN. Mr. Chairman,
will the gentleman yield?

Mr. MARRIOTT. I am happy to

., yield to my friend.

- ment the

Mr. CORCORAN. I thank my friend

- from Utah for yielding because one of

the issues here is whether or not with
the adoption of the Lundine amend-
pressure and the authority
would be in the legislation to require
the Nuclear Regulatory Commission
to make certain that the utilities have
exhausted ail of the other remedies
before going to the last resort.
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One of the unfortunate conse-
guences, Mr. Chairman, of the Lun-
dine amendment is that it strikes out
section 135, subsection (i), which re-
quires that the NRC issue the guide-
Ines and implement requirements so
that the utilities in fact exhaust all of
these other technologies, exhaust all
of the other steps, to make certain
that they solve their problems them-
selves.

Mr. MARRIOTT. Mr. Chairman, I
would just like to say that I applaud
what is trying to be done by removing
the AFR's, but I think it causes more
potential damage than it does good.

Mr. LUNDINE. Mr. Chairman, will
the gentleman yield?

Mr. MARRIOTT. I yield to the gen-
tleman from New York.

Mr. LUNDINE. Mr. Chairman, the
whole point I have tried to make to
the gentleman from Illinois is that
this amendment eliminates the entire
AFR section, and if there is no author-
ization for an AFR, then there is no
reason to limit it to Federal sites and
there is no reason to have NRC crite-
ria. The purpose of this amendment is
to try to solve the problem on site, not
at away-from-reactor storage sites.

Mr. MARRIOTT. 1 would just
simply conclude, if I have any time
left, to say that I think the amend-
ment is a bad one. The present bill
provides reasonable stopgaps. I would
urge that we support the bill.

CONGRESSIONAL RECORD—HOUSE

Ms. FERRARO. Mr. Chairman, I
move to strike the requisite number of
words, and I rise in support of the
emendment.

Mr. Chairman, the amendment
before us rezlly might be referred to
as a prime purpose amendment. By
that I mezn that the amendment will
help to preserve the prime purpose of
the legislation before us.

1t is generally understood that this
bill is designed to move the nuclear
power industry toward a permanent
repository for spent fuel. Yet one pro-
vision of the bill would establish what
the industry has referred to as a “last
resort” option—a federally supplied in-
terim storage facility with a capacity
of 1,700 metric tons of spent fuel from
civilian reactors.

As the gentleman from New York
(Mr. Lunpine) has made clear, such a
facility is very likely to become one of
first reliance for the industry rather
thar last resort. Given the alterna-
tives of expanding their own onsite
storage capacity or taking advantage
of a ready made Federal facility, utili-
ties are sure to take the easiest and
cheapest course.

The amendment before us would
eliminate the requirement for a Feder-
al interim storage capacity. At the
same time, the amendment leaves in
the bill the provisions which acceler-
ate Federal research, development,
and demonstration programs for cost-
effective technologies for storing spent
fuel onsite. It would also expedite
?’IRC licensing of onsite storage capac-
ty.

The proposed interim storage facili-
ty has been justified as necessary to
avoid a crunch in existing storage
space. The fact is, however, that esti-
mates of needed storage capacity have
steadily been revised downward in
recent years. While the Department of
Energy estimated in 1977 that 1,700
metric tons of interim storage would
be required by 1983, the latest Depart-
ment estimates are that utilities will
not need any Federal capacity until at
least 1986.

Another argument against building
the interim storage facility is the in-
crease in transportation and handling
of spent nuclear fuel which would
result. I have been actively involved in
the Department of Transportation’s
efforts to draft new regulations gov-
erning the transportation of spent
fuel. The DOT’s first plan was widely
criticized by city officials and environ-
mental groups on grounds that it did
not adequately provide for the safety
of residents of metropolitan areas
through which spent fuel would be
shipped. Those concerns were under-
scored earlier this year when a Federal
district court judge in New York
struck down the proposed regulations.

The judge ruled that DOT had not
given sufficient consideration to the
possible use of alternative modes of
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transportation to the highways, and
that more emphasis must be placed on
the problems surrounding shipments
through densely populated urban
areas.

The Department of Transportation
has announced its intention to appeal
the decision, but the status of Federal
regulation of spent fuel shipments is
very much in doubt. Given the lkeli-
hood that establishment of an interim
storage facility would result in an ad-
ditional 4.750 truck shipments of spent
fuel, I believe it would be ill-advised to
require such a facility be created
before the transportation questions
are resolved.

As I sald earller, this amendment
serves only to reinforce the prineipal
purpose of the Nuclear Waste Policy
Act, which is to encourage new initia-
tives to develop permanent repositor-
fes for spent fuel. I urge adeption of
the amendment.

Mr. UDALL. Mr. Chairman, 1 ask
unanimous consent that all debate on
the pending amendment cease in 10
minutes.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona? *

There was no objection.

The CHAIRMAN. Members standing
at the time the unanimous-consent re-
quest was agreed to will be recognized
for 1 minute each.

(By unanimous consent, Mr. WEIsS
and Mr. DownEY yielded their time to
Mr. LUNDINE.)

The CHAIRMAN. The Chalir recog-
nizes the gentleman from New York
(Mr. Kemp,)

Mr. KEMP. Mr. Chairman, I rise in
support of the amendment offered by
my colleague, the gentleman from
New York (Mr. LuNdINE), to delete the
interim storage provisions of H.R.
3809, the Nuclear Waste Disposal Act,
and I congratulate him for his hard
work.

First, let me say how much I appre-
ciate the very hard work—and hard
bargaining by everyone that went into
this nuclear waste bill. Devising a plan
for permanent nuclear waste storage
has, I know, often been a thankless
task. Members of both sides of the
aisle who have worked long and hard
on this legislation deserve our thanks,
and also our congratulations for
coming up with a fair and workable
long-term solution.

I want to emphasize as well that my
concern about the interim storage pro-
visions of this bill does not stem from
purely parochial interests. It is true
that I strongly oppose allowing the
West Valley site, in our community of
western New York, to become a stor-
age site. Congress is spending millions
of dollars cleaning up the nuclear re-
processing plant at West Valley, pre-
cisely because the nuclear waste now
stored there represents a rezl and very
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significant threat to public health.
West Valley is not and would not be
an appropriate storage site, because of
well-established geographical and geo-
logical factors.

I oppose interim storage for these
reasons: First, I do not believe it is
necessary; second, it increases the
danger from transporting wastes; and
third, it provides an opportunity and
incentive for delaying action on a per-
manent repository site.

When the Department of Energy
first proposed a Federal interim stor-
age program, in 1977, they estimated
that by 1990 we would need storage
space for 14,400 metric tons of spent
fuel. In 1978 the Department revised
that figure down to 6,940—a decrease
of over 100 percent. And in 1980 they
revised it once agzin, this time down
to 3,277 metric tons. At the same time
the estimates of waste needing storage
have declined, the development of al-
ternative storage technologies has pro-
ceeded apace. Fuel rod consolidation,
and even more dry storage techniques,
now offer onsite storage alternatives
that are much cheaper than construct-
ing an interim storage facility—and
keep the Federal Government out of
the business of providing short-term
waste storage for the nuclear industry.

These alternative technologies also
reduce the need to transport waste.
Clearly the less we need to move this
waste along the roads and railways the
less we will endanger public health
and safety. What is more, the trans-
portation of nuclear waste will become
one more area of conflict used to halt
the development of nuclear energy,
which I know is not the aim of the
sponsors of this legislation.

My biggest fear, however, is that by
permitting interim storage we will
make it easier to put off those hard
decisions about permanent storage. In-
terim storage facilities set up to meet
the needs for just a few years might
easily be strained beyond their capac-
ities. The pressure on the Federal
Government, the States, and the nu-
clear industry to reach a mutually ac-
ceptable solution would be eased. And
we would have created one more Fed-
eral support program for industry—
the kind of program that tends to ac-
quire a long life of its own. .

I support this legislation. The nucle-
ar waste accumulating around the
Nation, the nuclear waste now being
prepared for solidification at the West
Valley demonstration site, must find a
safe and permanent home. We must
reform the licensing procedures for
waste management to allow promising
new technologies to be used. I do not,
however, believe that interim storage
is necessary for resolving the nuclear
waste problem. Instead, it may stand
in the way of a true, long-term solu-
tion.

CONGRESSIONAL RECORD—HOUSE

The CHAIRMAN. The Chair recog-
nizes the gentlewoman from Tennes-
see (Mrs. BOUQUARD).

Mrs. BOUQUARD. Mr. Chairman, I
rise in opposition to this amendment.

Mr. Chairman, I think it should be
pointed out that the Government has
had a rzther ambivalent policy in
regard to our nuclear plants. When
they were originally built and for a
long time afterwards, the concept of
reprocessing was much agreed upon
and encouraged by the Government.
Then a recent administration banned
reprocessing, and it left the industry
without the facilities or the capacity
to handle the spent fuels. I think, par-
ticularly because of that inconsistent
energy policy that we have created
this problem, and it is the responsibil-
ity of the Federal Government to pro-
vide for emergency storage with this
so called last resort away-from-reactor
spent fuel storage facility. I, therefore,
urge rejection of the amendment.

The CHAIRMAN. The Chair recog-
nizes the gentleman from Ilinois (Mr.
CORCORAN). .

Mr. CORCORAN. Mr. Chairman,
the contents of this legislation in the
form of the pending amendment of-
fered by our good friend from New
York (Mr. Lunpine) have been ade-
quately discussed, and I think our col-
leagues know what is in it.

I would like to address one other
facet of this matter in the time that I
have remaining, and that is the impact
of the Lundine amendment on the
entire legislation.

Mr. Chairman, in the 96th Congress
we came sputtering to the end and we
came very close to passing a nuclear
waste bill. It got tied up in conference
over the military aspect of the pro-
gram. Now we are coming again to this
away-from-reactor storage question
which, in my judgment, if the Lundine
amendment, God forbid, is adopted,
will cause the death of nuclear waste
legislation in this Congress. There is
no question about the fact that a lot
of people, not the author of this
amendment, but a lot of other people
have already written to the Speaker of
the House and the leadership of the
various committees involved, who, by
the way, are all opposed to this
amendment—I do not know the posi-
tion of the Speaker—and they have
asked that the bill itself be pulled
from the Calendar for this Congress.
They do not want a good sensible nu-
clear waste bill. And that may be why
they are supporting the Lundine
amendment. .

For this reason as well as many
others which I have already discussed
during the course of this debate, I
urge the resounding rejection of this
ill-advised amendment.

The CHAIRMAN. The Chair recog-
nizes the gentleman from North Caro-
lina (Mr. BROYHILL).
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Mr. BROYHILL. Mr. Chairmap
would point out to the Memberg tl’la{
the last resort interim storage py
gram Is limited to existing Federa] f0~
cilities, and those facilities which ha;1 )
undergone a public health and safete
review by NRC. And I would also g5,

y
that we have special statutory lan
guage in section 135, which the gentle.
man from New York now would have
us strike, that would exclude the yge
of private away-from-reactor facilitjeg
for the storage of spent fuel. we Spe-
cifically put this language in here ¢,
take care of the problem that he ang
others have talked about; that is, the
concerns that they have expressed ag
the possible use of privately owned fa.
cilities in their particular districts
And he now wants to strike the lap.
guage that we put in the bill for the
express purpose of saying that there
will be no funds used for ths private
facilities.

The CHAIRMAN. The Chalr recog.
nizes the gentleman from New York
(Mr. LUNDINE).

Mr. LUNDINE. Mr. Chairman, to ad-
dress the last point to my good friend
from North Carolina, I have tried to
state, and I honestly believe, this is
not a parochial amendment. The gen-
tleman is entirely correct. I believe
that the districts of the gentleman
from Illinois, the gentleman from
South Carolina, and myself are pro-
tected by the compromise language in
this amendment.

The gentleman also knows that the
other body has passed a bill that has
no limitations whatever. We have no
assurance that these limitations would
in fact be in the final legislation that
may be adopted at the very latest
hour.

Mr. CORCORAN. Mr. Chairman,
will the gentleman yield?

Mr. LUNDINE. I will yield to the
gentleman if he will be brief.

Mr. CORCORAN. The point I would
like to make is that if the House
adopts the Lundine amendment and
the Senate has already rejected simi-
lar legislation, the Senate in the con-
ference between the two Houses will
be able to insist on its language in au-
thorizing the Federal takeover of pri-
vate facilities such as at Morris, I,
and that is what concerns me and
many of my colleagues very, Very
much.

Mr. LUNDINE. I would like to ad-
dress that point. I honestly am in
favor of this legislation. I do not be-
lieve the gentleman’s analysis s cor-
rect. I think if the House adopts the
Lundine amendment, and the Senate
has a provision in their bill, we will
compromise somewhere in between,
which will probably be something like
the language in this bill. But if the
Lundine amendment is rejected, I
think the gentleman is at risk, I think
this gentleman is at risk, and I think
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everybody who cares about an unlimit-
ed AFR Is ot risk. And that is the
reason 1 am going to insist on this
amendment.

Mr. Chairman, it is very simple: An
aWa.y-frorn~rea.c1:or storage facility
would be more expensive and it would
pe more dangerous than the adoption
of the Lundine amendment. There are
pew technologies coming on Hine which
can solve this problem. We have the
capacity with the research and devel-
opment capability of the Federal Gov-
ernment, should there be an emergen-
¢y, for up to 300 metric tons of space
and fuel storage, and additional stor-
age in the T&E facility beyond that.
But the fundamental question here is:
1s the Federal Government going to
step in and undertake a new activity?
‘or is the basic responsibility going to
be on those utilities whose users have
had the benefit of the nuclear power
up to this time?

1 urge the zdoption of this amend-
ment.

The CHAIRMAN. The Chalr recog-
nizes the gentleman from New Mexico
(Mr. LuJan).

Mr. LUJAN. Mr. Chairman, we all
would like to see the problem solved in
the way that we would prefer it would
be solved. And I believe it would be
wonderful if we did not need an ATR,
if we did not need an interim storage
facility. But we live in the world that
is, not in the world that ought to be.

So it is my feeling that, at some
point, these reactor facilities are going
to be filled up, and we have to have an
alternative to closing those utilities.

We have considered this amendment
in Interior. We have had long, long
hours of debate on this, and it was the
wisdom of the committee to turn it
down at that time. I thirk that the
last thing we ought to remember is
that this is a last resort interim stor-
age facility. Only after the utilities
have done everything they possibly
can to increase the storage capacity
onsite would this facility be used.

So it is just a backstop so that if we
ever find ourselves in the position
where we have no capacity, the utili-
ties will not be closed.

The CHAIRMAN. The Chair recog-
nizes the gentleman from Arizona (Mr.
Uoary) to conclude debate.

Mr. UDALL. Mr. Chairman, this
amendment ought to be defeated. It is
well intended, and the gentleman from
New York is fighting very hard. He is
not parochial; he has not been paro-
chial around here, and 1 accept his
statement in that regard.

We have retreated and retreated and
retreated on AFR. Frankly, 1 have no
great enthusiasm for a lot of AFR fa-
cility, and 1 do not think we are going
to have any. This is a careful, limited,
last-resort, last-ditch facility that we
need, for two things: First, if there is
an emergency, if the reactor finds that
they have rods that they simply do

not have space for, they have Tun out
of pools, we will have 2 Federal pro-
gram which can accept those rods; and
second, we have made a lot of interna-
tional commitments over the years to
nations urging them to use nuclear
technology. We have a lot of interna-
tional commitments that we will pro-
vide that space if needed.

So ycu have 2 highly limited, 2,600-
metric-ton program. The utilities will
have to show that they cannot provide
storage space at reactor sites, utilities
that will use this Federal space will
pay for it, and they have to be able to
get out as soon as new capacity can be
reasonably constructed.

So we should not eliminate the AFR
totally. This leaves a very small ATR
program, and the amendment should
be defeated.

The CHATIRMAN, The question ison
the amendment offered by the gentle-
man from New York (Mr. LUNDINE).

The question was taken; and the
Chairman announced that the noes
appeared to have it.

RECORDED VOTE

Mr. LUNDINE. Mr. Chairman, 1
demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic
device, and there were—-ayes 84, noes
308, not voting 41, as follows:

{Roll No. 3981

AYES—84
Addabbo Gray Paul
AuCoin Gregg Rangel
Bedell Hartnett Reuss
Beilenson Heftel Rodino
Biagei ‘Howard Roemer
Bingham Huckaby Rosenthal
Brodhead Kastenmeler Roybal
Burton, John LaFalce Savage
Burton, Phillip Leland Scheuer
Campbell Lowry (WA) Schneider
Clay Lundine Schroeder
Clinger Markey Schumer
Conyers Martin (I1L) Shannon
Crockett Martin (NY) Simon
Deckard Mavroules Solarz
Dellums McGrath Spence
Derrick McHugh Stark
Downey Minish Stokes
Dymally Mitchell (MD) Studds
Yckart Moakley Vento
‘Edgar Molinari ‘Waxman
Edwards (CA)  Mottl ‘Weaver
Ferraro Napier ‘Weber (MN)
Ford (TN) Nowak Weiss
Garcia Qakar ‘Williams (MT)
Gejdenson Oberstar Virth
Gilman Obey ‘Wolpe
Gere Panetta Wyden

NOES—-308
Akaka Bennett Burgener
Albosta Bereuter Butler
Alexander Bethune Byron
Anderson Bevill Carman
Andrews Bliley Carney
Annunzio Boggs Cheppell
Applegate Boland Cheapple
Archer Boner Cheney
Aspin Bonlor Clausen
Atkinson Bougquard Coats
Badham Bowen Coelho
Bafalis Brinkley Coleman
Balley (MO) Brooks Collins (IL)
Baliley (PA) Broomfield Collins (TX)
Barnard Brown (CA) Conable
Barnes Browm (CO) Conte
Beard Brown (OH) Corcoran
Benedict Broyhill Coughlin
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Courter Hightower Petri
Coyne, James Hier Peyser
Coyne, Willlam  Hillis Pickle
Cralg Holland Porter
Crane, Danjel  Holt Price
Crane, Philip Hopkins Pritchard
D’Amours Horton Quillen
Daniel, Dan Hoyer Rahall
Danfel, R. W. Hubbard Rallisback
Dannemeyer Hughes Ratchford
Daschle Hunter Regula
Daub Hutto Rhodes
Davis Hyde Rinaldo
Derwinski Ireland Ritter
Dickinson Jacobs Roberts (KS)
Dicks Jeffords Roberts (SD)
Dingell Jeffries Robinson
Dixon Jenkins Roe
Donnelly Johnston Rogers
Dorgan Jones {NC) Rostenkowski
Dornan Jones (OK) Roth
Dougherty Jones (TN) Roukema
Dowdy Kazen Rudd
Dreler Kennelly Russo
Duncan Kildee Sabo
Dunn Xogovsek Santini
Dwyer Kramer Bawyer
Dyson Lagomarsino Schulze
Early Latta Sensenbrenner
Edwards (AL) Leach Shamansky
Edwards (OK) Leath Sharp
Emerson Lent Shaw
English Lewis Ehelby

Livingston Shumway
Erlenborn Loeifler Siljander
Ertel Long (LA) Skeen
Evans (DE) Long (MD) Skelton
Evans (IN) Lott Smith (AL)
Fary Lowery (CA) Smith (1A)
Fascell Lujan Smith (NE)
Fazio Luken Smith (NJ)
Fenwick Lungren Smith (OR)
Fiedler Madigan Smith (PA)
Fields Marlenee Snowe
Findley Marriott Snyder
Fithian Martin (NC) Solomon
Flippo Martinez St Germain
Florio Matsul Stangeland
Foglietta Mattox Stanton
Foley Mazzoll Staton
Ford (MDD McClory Stratton
Forsythe McCloskey Etump
Fountain McCollum Swift
Frank McCurdy Synar
Frenzel McDade Tauke
Frost McDorald Tauzin
Fuqua McEwen Taylor
Gaydos Mica Thomas
Gephardt Michel Trible
Gibkons Mikulski Udall
Ginn Miller (OH) Vander Jagt
Glickman Mineta Volkmer
Goldwater Mitchell (NY) Walgren
Gonzalez Montgomery Walker
Goodling Moore Wampler
Gradiscn Moorhead Watkins
Gramm Morrison Weber (OH)
Green Murphy ‘White
Crisham Murtha Whitehurst
Guarini Myers Whitley
Gunderson Natcher Whittaker
Hagedorn Neal ‘Whitten
Hall (IN) Nelligan ‘Wwilliams (OH)
Hall (OH) Nelson Wilson
Hall, Ralph Nichols Winn
Hall, Sam O'Brien Wolf
Hamllion Ottinger Wortley
‘Hammerschmidt Oxley Wright
Hance Parris Wylie
Hansen (ID) Pashayan Yatron
Eansen (UT) Patman Young (AK)
Harkin Patterson Young (FL)
Hatcher Pease Young (MO}
Hefner Pepper Zablockl
Hendon Perkins

NOT VOTING—41

Anthony DeNardis Heckler
Ashbrook Emery Hertel
Blanchard Evans (GA) Hollenbeck
Bolling Evans {IA) Kemp
Bonker Fish Kindness
‘Breaux Fowler Lantos
Chisholm Gingrich LeBoutillier
de la Garza Hawkins Lee
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Lehman Mollohan Stenholm
Levitas Fursell Traxler
Marks Rose Washington
McKinney Rousselot Yates
Miller (CA) Seiberling Zeferetti
Moffett Shuster

. 0 1400

The Clerk announced the following
pair:

On this vote:

Mr. Washington for, with Mr, Mollohan
against.

Mr. STANGELAND and Mr. RI-
NALDO changed their votes from
uaYen tO uno.n

Mr. WAXMAN and Mr. LELAND
changed their votes from “no” to
uaye'n

So the amendment was rejected.

The result of the vote was an-
nounced as above recorded.

AMENDMENT OFFERED BY MR. SWIFT

Mr. SWIFT. Mr. Chairman, I offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr., Swrrr At
page 141, line 24, strike all after “reposito-
ries:” through the end of line 3 on page 142
and insert in lieu thereof the following:
“and (B) the Secretary may not commence
construction or excavation of any Test and
Evaluation Facility prior to issuance by the
Commission of a construction authorization
for a repository at the site involved.”.

Mr. SWIFT (during the reading).
Mr. Chairman, I ask unanimous con-
sent that the amendment be consid-
ered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Washington?

There was no objection.

Mr. SWIFT. Mr. Chairman, the pur-
pose of this legislation, among other
things, is to assure an objective and a
technical decision as to where a reposi-
tory should be located. It is, therefore,
also uuo t one of the purposes of
this legislation must b2 ta avoid preju-
dicing the decision as to wheso the
permanent repository will be located
by spending huge sums of money on it
prior to that decision being made, so
that we have the camel’s-nose-under-
the-tent syndrome taking place,
saying, “We must locate it here. We
have already spent so much money on
this location.”

The amendment that I am offering
takes care of a problem that I see in
the bill as written. There is 2 major
ambiguity in the bill which my amend-
ment seeks to clarify. The bill, as I
read it, says that the test and evalua-
tion facility located at a candidate or
repository site may not commence con-
struction of a surface facility until the
Nuclear Regulatory Commission gives
a construction authorization. Notice
that it says a surface facility.

You go back to page 9 where the
definitions are and look at the defini-
tion of a test and evaluation facility, it
says that that means an at-depth un-
derground cavity with subsurface lat-
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eral excavations extending from a cen-
tral shaft, and so forth.

It seems to me there is a clear ambi-
guity as to what section 306 means if,
in fact, it refers to a test and evalua-
tion facility and then uses only the
words “surface facility”.

‘When you consider that such a T&E
facility can cost anywhere between a
quarter and one billion dollars, should
this be located at a candidate site for a
permanent repository?

Clearly, the argument is going to
arise, “We have spent this quarter of a
billion dollars or this billion dollars
here. Now we might as well put the
site there.”

In other words, the objectivity of
the decision as to where the site will
be, it would seem to me, could be
harmed by the ambiguity in the act as
it presently exists. It will certainly
skew the decision as to where the ulti-
mate site for the permanent reposi-
tory will go.

Now, you can make & number of ar-
guments about T&E facilities them-
selves. The Senate bill, for example,
does not even allow Integration of
T&E facilities with a candidate site.
T&E itself is a very controversial con-
cept at best. There are activities simi-
lar to T&E going on already in a
number of places, so that you have a
whole question as to whether a test
and evaluation facility is something
that we need at all; but that is not ba-
sically my point.

My point is that the bill as currently
written is very unclear as to whether
or not it would permit excavation to
be done on a T&E facility at a candi-
date site prior to that site receiving its
construction authorization from the
Nuclear Regulatory Commission;
thereby giving that site an edge in the
competition, or to put it around an-
other way, a greater chance of being
selected than another site in which
there was not a T&E facility. I really
believe this ambiguity in the bill must
be clarified so that that kind of event
could not occur.

Mr. FUQUA. Mr. Chairman, will the
gentleman yield?

Mr. SWIFT. 1 am happy to yleld to
the gentleman from Florida.

Mr. FUQUA. I appreciate the gentle-
man yielding.

I certainly understand the concern
that the gentleman is expressing to
the committee; but let me point out to
the gentleman that on page 141, that
the gentleman referred to, in section
306(b), this language was worked out
in cooperation with Chairman UpaLL,
Chairman DiINGELL; the minority mem-
bers, the gentleman from North Caro-
lina (Mr. BroyvHIiLL), the gentleman
from New Mexico (Mr., Luiax), and
also the gentleman from New York
(Mr. OTTINGER), Who chairs the sub-
committee of the Energy and 'Com-
merce Committee. It was with their
agreement, and this was the compro-
mise language. It says:

November 30, 1982

(b) PROCEDURES.—(1) If the test
uzation facility is to be locatedtsuaanr;d cval.
date site or repository site (A) site salfmd"
and development of such facility sha;:tion
conducted in accordance with the 1 be
dures and requirements establisheq

Now, title I is all the proce
the permanent repository—

with respect to the site selection
opment of repositories; #nd devel.

And it goes on to say, and this
language that the gentleman is cﬁatlhe
ing: &
and (B) the Secretary may not
construction of any surface Iacflit;? in':n Snice

The subsurface facility, the shaft, i
part of the test procedure to see if this
Is a site. Now, if the Secretary deter.
mines that this should be the site of 5
repository as-well as a test facility
then he must go through and comply
}vith the procedures as outlined in title

So I appreciate the concern that the
gentleman is addressing himself tq
but I think it has been taken care of in
the bill, because we were very careful
in drafting the language to take care
of exactly the problem that the gen.
tleman is expressing.

Mr. SWIFT. Well, If I could regain
my time, then I have elucidated here
what my concern is. The gentleman
feels that my concern is unfounded be-
cause the language in this bill would
preclude this.

The CHAIRMAN., The time of the
gentleman from Washington has ex-
pired.

(At the request of Mr. OTTINGER, and
by unanimous consent, Mr. SWIFT was
allowed to proceed for 3 additional
minutes.)

Mr. SWIFT. So that the gentleman
feels that my concern is unfounded,
that they could not go ahead and put
in a T&E facility and do expensive ex-
cavation and therefore, give priority, if
you will, in selecting that site for a
permanent storage facility, Is that cor-
rect, that could not occur?

Mr. FUQUA. Well, let me say that
the gentleman is perfectly within his
rights to express his concern and
those concerns were expressed by
many other people. That is why we
have this language; but to colocate a
test and evaluation facility and then
later put 2 repository there would not
be possible under the language that is
currently in the bill, because the Sec-
retary of Energy must comply with
title I if he thinks that this T&E site
might be a suitable site for a reposi-
tory. Then he must comply with title
1

broce.
in title

dures for

Now, as far as the shaft s con-
cerned, that is part of the test proce-
dure. They may have several shafts in
places to determine the geographic
formations, whether they are suitable,
and they must go down and do coré
drillings and other types of drillings it
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17-27-102. Purpose.

(1) To accomplish the purpose of this chapter, and in order to provide for the health, safety,
and welfare, and promote the prosperity, improve the morals, peace and good order, comfort,
convenience, and aesthetics of the county and its present and future inhabitants and businesses, to
protect the tax base, secure economy in governmental expenditures, foster the state's agricultural
and other industries, protect both urban and nonurban development, and to protect property
values, counties may enact all ordinances, resolutions, and rules that they consider necessary for
the use and development of land within the county, including ordinances, resolutions, and rules
govemning uses, density, open spaces, structures, buildings, energy-efficiency, -light and air, air-
quality, transportation and public or alternative transportation, infrastructure, public facilities,
vegetation, and trees and landscaping, unless those ordinances, resolutions, or rules are expressly
prohibited by law.

(2) A county shall comply with the mandatory provisions of this part before any agreement
or contract to provide goods, services, or municipal-type services to any storage facility or
transfer facility for high-level nuclear waste, or greater than class C radioactive waste, may be
executed or implemented. -

History: C. 1953, 17-27-102, enacted by L. 1991, ch. 235, § 57; 1992, ch. 93, § 4; 2001, ch.
107, § 1.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, designated Subsection 1)
and added Subsection (2).
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17-27-301. General plan.

(1) In order to accomplish the purposes set forth in this chapter, each county shall prepare
and adopt a comprehensive general plan for:

(a) the present and future needs of the county; and

(b) the growth and development of the land within the county or any part of the county,
including uses of land for urbanization, trade, industry, residential, agricultural, wildlife habitat,
and other purposes.

(2) The plan may provide for:

(a) health, general welfare, safety, energy conservation, transportation, prosperity, civic
activities, aesthetics, and recreational, educational, and cultural opportunities;

(b) the reduction of the waste of physical, financial, or human resources that result from
either excessive congestion or excessive scattering of population; :

(c) the efficient and economical use, conservation, and production of the supply of:
(i) food and water; and

(ii) drainage, sanitary, and other facilities and resources;

(d) the use of energy conservation and solar and renewable energy resources;

(e) the protection of urban development;

() the protection and promotion of air quality; and

(2) an official map, pursuant to Title 72, Chapter 5, Part 4, Transportation Corridor
Preservation.

(3) (@) The plan shall include specific provisions related to any areas within, or partially
within, the exterior boundaries of the county, or contiguous to the boundaries of a county, which
are proposed for the siting of a storage facility or transfer facility for the placement of high-level
nuclear waste or greater than class C radioactive nuclear waste, as these wastes are defined in
Section 19-3-303. The provisions shall address the effects of the proposed site upon the health
and general welfare of citizens of the state, and shall provide:

(i) the information identified in Section 19-3-305;

(ii) information supported by credible studies that demonstrates that the provisions of
Subsection 19-3-307(2) have been satisfied; and

(iii) specific measures to mitigate the effects of high-level nuclear waste and greater than
class C radioactive waste and guarantee the health and safety of the citizens of the state.

(b) A county may, in lieu of complying with Subsection (3)(a), adopt an ordinance indicating
that all proposals for the siting of a storage facility or transfer facility for the placement of
high-level nuclear waste or greater than class C radioactive waste wholly or partially within the

county are rejected.
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(c) A county may adopt the ordinance listed in Subsection (3)(b) at any time.

(d) The county shall send a certified copy of the ordinance under Subsection (3)(b) to the
executive director of the Department of Environmental Quality by certified mail within 30 days

of enactment. _ '
(¢) If a county repeals an ordinance adopted pursuant to Subsection (3)(b) the county shall:

(i) comply with Subsection (3)(2) as soon as reasonably possible; and

(ii) send a certified copy of the repeal to.the executive director of the Department o
Environmental Quality by certified mail within 30 days after the repeal.

(4) The plan may define, the county's local customs, local culture, and the component
necessary for the county’s economic stability.

(5) The county may determine the comprehensiveness, extent, and format of the generz
plan.

History: C. 1953, 17-27-301, enacted by L. 1991, ch. 235, § 66; 1992, ch. 23, § 29; 1992, ct
93, § 5; 1994, ch. 257, § 15 2000, ch. 34, § 5; 2001, ch. 107, § 2.

Amendment Notes. - The 2000 amendment, effective May 1, 2000, added Subsection (2)(g) an
made related stylistic changes. . .

The 2001 amendment, effective March 15, 2001, added Subsection (3), and redesignated o
Subsections (3) and (4) as (4) and (5). .

Cross-References. - Department of Environmental Quality, executive director, § 19-1-104.
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17-27-303. Plan adoption.

(1) () After completing a proposed ‘general plan for all or part of the area within the county,
the planning commission shall schedule and hold a public hearing on the proposed plan.

(b) The planning commission shall provide reasonable notice of the public hearing at least 14
days before the date of the hearing.

(c) After the public hearing, the planning commission may make changes to the proposed
general plan.

(2) The planning commission shall then forward the proposed general plan to the legislative
body.

(3) (2) The legislative body shall hold a public hearing on the proposed general plan
recommended to it by the planning comission.

) The legislative body shall provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.

(4) () (i) In addition to the reqfxiremcnts of Subsections (1), (2), and (3), the legislative body
shall hiold a public hearing in Salt Lake City on provisions of the proposed county plan regarding
Subsection 17-27-301(3). The hearing procedure shall comply with this Subsection (4).

(ii) The hearing format shall allow adequate time for public comment at the actual public
hearing, and shall also allow for public comment in writing to be submitted to the legislative
body for not fewer than 90 days after the date of the public hearing.

(b) (i) The legislative body shall give notice of the hearing in accordance with this Subsection
(4) when the proposed plan provisions required by Subsection 17-27-301(3) are complete.

(ii) Direct notice of the hearing shall be given, in writing, to the govemor, members of the
state Legislature, executive director of the Department of Environmental Quality, the state
planning coordinator under Section 63-28-1, the Resource Development Coordinating
Committee pursuant to Section 63-28a-2, and any other citizens or entities who specifically
request notice in writing.

(iii) Public notice shall be given by publication in at least one major Utah newspaper having
broad general circulation in the state, and also in at least one Utah newspaper having a general
circulation focused mainly on the county where the proposed high-level nuclear waste or greater
than class C radioactive waste site is to be located.

(iv) The notice in these newspapers shall be published not fewer than 180 days prior to the
date of the hearing to be held under this Subsection (4), to allow reasonable time for interested
arties and the state to evaluate the information regarding the provisions of Subsection

17-27-301(3).

(5) (a) After a public hearing under this section, the legislative body may make any
modifications to the proposed general plan that it considers appropriate. -

(b) The legislative body shall respond in writing and in a substantive manner to all those
providing comments as a result of the hearing required by Subsection (4).
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(6) The legislative body may:

(a) adopt the proposed general plan without amendment;

(b) amend the proposed general plan and adopt or r¢ject it as amended; or
~ () reject the proposed general plan.

(7) () The general plan is an advisory guide for land use decisions, except for the provision
required by Subsection 17-27-301(3), which the legislative body shall adopt.

(b) The legislative body may adopt an ordinance mandating compliance with the general
lan, and shall adopt an ordinance requiring compliance with all provisions of Subsection

p
17-27-301(3). .
History: C. 1953, 17-27-303, enacted by L. 1991, ch. 235, § 68; 1992, ch. 23, § 31; 2001, ch.
107, § 3. S

Amendment Notes. - The 2001 amendment, effective March 15, 2001, added Subsection (4);
redesignated old Subsections (4) through (6) as (5) through (7); added Subsection (5)(b); inserted the
proviso in Subsection (7)(a); inserted the phrase beginning "and shall adopt an ordinance” to the end of

Subsection (7)(b); and made stylistic changes.

Cross-References. - Reasonable notice, § 17-27-103.

Department of Environmental Quality, executive director, § 19-1-104. '
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17-27-308. State to indemnify county regarding refusal to site nuclear waste - Terms
and conditions.

If a county is challenged in a court of law regarding its decision to deny siting of a storage or
transfer facility for the placement of high-level nuclear waste or greater than class C radioactive
waste or its refusal to provide municipal-type services regarding the operation of the storage or
transfer facility, the state shall indemnify, defend, and hold the county harmless from any claims
or damages, including court costs and attorney fees that are assessed as a result of the county's

action, if:

(1) the county has complied with the provisions of Subsection 17-27-301(3)(b) by adopting
an ordinance rejecting all proposals for the siting of a storage or transfer facility for the
placement of high-level nuclear waste or greater than class C radioactive waste wholly or
partially within the boundaries of the county; .

(2) the county has complied with Subsection 17-34-1(3) regarding ' refusal to provide
municipal-type services; and

(3) the court challenge against the county addresses the county's actions in compliance with
Subsection 17-27-301(3)(b) or Subsection 17-34-1(3).

History: C. 1953, 17-27-308, enacted by L. 2001, ch. 107, § 4.
Effective Dates. - Laws 2001, ch. 107, § 17 makes the act effective on March 15, 2001.
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17-34-1. Counties may provide municipal services - Limitation - First class counties
required to provide paramedic and detective investigative services.

(1) For purposes of this chapter, except as otherwise provided in Subsection (3):
(2) "Greater than class C radioactive waste" has the same meaning as in Section 19-3-303.
(b) "High-level nuclear waste" has the same meaning as in Section 19-3-303.

(c) "Municipal-type services" means:

(i) fire protection service; .

(ii) waste and garbage collection and disposal;

(iii) planning and zoning;

(iv) street lighting;

(v) in a county of the first class:

(A) advanced life support and paramedic services; and

(B) detective investigative services; and

(vi) all other services and functions that are required by law to be budgeted, appropriated, and
accounted for from a municipal services fund or a municipal capital projects fund as defined
under Chapter 36, Uniform Fiscal Procedures Act for Counties.

(d) "Placement" has the same meaning as in Section 19-3-303.

(e) "Storage facility" has the same meaning as in Section 19-3-303.
(f) "Transfer facility" has the same meaning as in Section 19-3-303.
(2) A county may:

(2) provide municipal-type services to areas of the county outside the limits of cities and
towns without providing the same services to cities or towns;

(b) fund those services by:

(i) levying a tax on taxable property in the county outside the limits of cities and towns; or
(ii) charging a service charge or fee to persons benefitting from the municipal-type services.
(3) A county may not:

(2) provide, contract to provide, or agree in any manner to provide municipal-type services,
as these services are defined in Section 19-3-303, to any area under consideration for a storage
facility or transfer facility for the placement of high-level nuclear waste, or greater than class C

radioactive waste; or

(b) seek to fund services for these facilities by:
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(i) levying a tax; or
(ii) charging a service charge or fee to persons benefitting from the municipal-type services.

(4) Each county of the first class shall provide to the area of the county outside the limits of
cities and towns:

(a) advanced life support and paramedic services; and
(b) detective investigative services.

History: C. 1953, 17-34-1, enacted by L. 2000, ch. 199, § 1; 2001, ch. 107, § 5; 2001, ch.!
§1. o

Repeals and Reenactments. - Laws 2000, ch. 199, § 1 repeals for;ner § 17-34-1, as last amend
Laws 1991, ch. 104, § 1, authorizing counties to fumnish services outside incorporated municipalitie
prescribing the methods for funding such services, and enacts the present section, effective May 1,2 -

Amendment Notes. - The 2001 amendment by ch. 107, effective March 15, 2001, added defi
for all items in Subsection (1) except municipal-type services; redesignaled the items under municip:.
. services; inserted Subsection (3); and redesignated old Subsection (3) as (4).

The 2001 amendment by ch. 258, effective April 30, 2001, added Subsection (1)(e)(ii) (Sub
(1)(c)(v)(B) in the reconciled version); deleted the language in Subsection (3) which read "advan
supporl and paramedic services" following *shall provide"; added Subsections (3)(2) and (b) (Sub:
(4)(a) and (b) in the reconciled version); and made related changes.

This section has been reconciled by the Office of Legislative Research and General Counsel.

Cross-References. - County setvice areas, § 17A-2-401 et seq.

Fire prbtection districts, § 17A-2-601 et seq.
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17-34-6. State to indemnify county regarding refusal to site nuclear waste - Terms and
conditions.

If a county is challenged in a court of law regarding its decision to deny siting of a storage or
transfer facility for the placement of high-level nuclear waste or greater than class C radioactive
waste or its refusal to provide municipal-type services regarding the operation of the storage or
transfer facility, the state shall indemnify, defend, and hold the county harmless from any claims
or damages, including court costs and attorney fees that are assessed as a result of the county's
action, if:

(1) the county has complied with the provisions of Subsection 17-27-301(3)(b) by adopting
an ordinance rejecting all proposals for the siting of a storage or transfer facility for the
placement of high-level nuclear waste or greater than class C radioactive waste wholly or
partially within the boundaries of the county;

(2) the county has complied with Subsection 17-34-1(3) regarding refusal to provide
municipal-type services; and -

(3) the court challenge against the county addresses the county's actions in compliance with
Subsection 17-27-301(3)(b) or Subsection 17-34-1(3).

History: C. 1953, 17-34-6, enacted by L. 2001, ch. 107, § 7.
Effective Dates. - Laws 2001, ch. 107, § 17 makes the act effective on March 15, 2001.
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TITLE 19



19-3-301. Restrictions on nuclear waste placement in state.

(1) The placement, including transfer, storage, decay in storage, treatment, or disposal,
within the exterior boundaries of Utah of high-level nuclear waste or greater than class C
radioactive waste is prohibited.

(2) Notwithstanding Subsection (1) the governor, after consultation with the county
executive and county legislative body of the affected county and with concurrence of the
Legislature, may specifically approve the placement as provided in this part, but only if:

() (i) the federal Nuclear Regulatory Commission issues a license, pursuant to the Nuclear
Waste Policy Act, 42 U.S.C.A. 10101 et seq., or the Atomic Energy Act, 42 U.S.C.A. 2011 et
seq., for the placement within the exterior boundaries of Utah of high-level nuclear waste or

greater than class C radioactive waste; and

(ii) the authority of the federal Nuclear Regulatory Commission to grant a license under
Subsection (2)(a)(i) is clearly upheld by a final judgment of a court of competent jurisdiction; or

(b) an agency of the federal government is transporting the waste, and all state and federal
requirements to proceed with the transportation have been met.

(3) The requirement for the approval of a final court of competent jurisdiction shall be met in
all of the following categories, in order for a state license proceeding regarding waste to begin:

(2) transfer or transportation, by rail, truck, or other mechanisms;

(b) storage, including any temporary storage at a site away from the generating reactor;
(c) decay in storage;

(d) treatment; and

(e) disposal.

(4) (a) Upon satisfaction of the requirements of Subsection (2)(2), for each category listed in
Subsection (3), or satisfaction of the requirements under Subsection (2)(b), the goveror, with the
concurrence of the attorney general, shall certify in writing to the executive director of the
Department of Environmental Quality that all of the requirements have been met, and that any

necessary state licensing processes may begin.

(b) Separate certification under this Subsection (4) shall be given for each category in
Subsection (3).

(5) (@) The department shall make, by rule, a determination of the dollar amount of the
health and economic costs expected to result from a reasonably foreseeable accidental release of
waste involving a transfer facility or storage facility, or during transportation of waste, within the
exterior boundaries of the state. The department may initiate rulemaking under this Subsection

(5)(a) on or after March 15, 2001.

(b) (i) The department shall also determine the dollar amount currently available to cover the
costs as determined in Subsection (5)(a):

© 2001 Matthew Bender & Company, Inc., a member of the Lexis-Nexis® Group. All rights reserved.



(A) under nuclear industry self-insurance;
(B) under federal insurance requirements; and

(C) in federal monies.

(ii) The department may not include any calculations of federal monies that may be
appropriated in the future in determining the amount under Subsection G)®)).

(c) The department shall use the information compiled under Subsections (5)(a) and (b) to
determine the amount of unfunded potential liability in the event of a release of waste from a
storage or transfer facility, or a rélease during the transportation of waste. -

(6) (a) State agencies may not, for the purpose of providing any goods, services, or
municipal-type services to a storage facility or transfer facility, or to any organization engaged in
the transportation of waste, enter into any contracts or any other agreements prior to:

(i) the satisfaction of the conditions in Subsection (4); and

(ii) the executive director of the department having certified that the requirements of Sections
19-3-304 through 19-3-308 have been met for the purposes of a license application proceeding
for a storage facility or transfer facility.

(b) Political subdivisions of the state may not enter into any contracts or any other
agreements for the purpose of providing any goods, services, or municipal-type services to a
storage facility or transfer facility, or to any organization engaged in the transportation of waste.

(c) This Subsection (6) does not prohibit a state agency from exercising the regulatory
authority granted to it by law.

(7) (8 Notwithstanding any other provision of law, any political subdivision may not be
formed pursuant to the laws of Utah for the purpose of providing any goods, services, or
municipal-type services to a storage facility or transfer facility prior to the satisfaction of the
conditions in Subsection (4). These political subdivisions include:

(i) a cooperative;
(ii) a special district authorized by Title 17A, Special Districts;
(iii) 2 limited purpose local governmental entities authorized by Title 17, Counties;

(iv) any joint power agreement authorized by Title 11, Cities, Counties, and Local Taxing
Units; and .

(v) the formation of a municipality, or any authority of a2 municipality authorized by Title 10,
Utah Municipal Code. )

(b) (i) Subsection (7)(2) shall be strictly interpreted. Any political subdivision authorized and
formed under the laws of the state on or after March 15, 2001 which subsequently contracts to, or
in any manner agrees to provide, or does provide goods, services, or municipal-type services to a
storage facility or transfer facility is formed in violation of Subsection (7)(a).

(i) If the conditions of Subsection (7)(b)(i) apply, the persons who formed the political
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subdivision are considered to have knowingly violated a provision of this part, and the penalties
of Section 19-3-312 apply.

(8) (@ An organization may not be formed for the purpose of providing any goods, services,
or municipal-type services to a storage facility or transfer facility prior to: :

(1) the satisfaction of the conditions in Subsection (4); and

(i) the executive director of the department having certified that the requirements of Sections
19-3-304 through 19-3-308 have been met. -

(b) A foreign organization may not be registered to do business in the state for the purpose of
providing any goods, services, or municipal-type services to a storage facility or transfer facility
prior to:

(1) the satisfaction of the conditions in Subsection (4); and

(ii) the executive director of the department having certified that the requirements of Sections
19-3-304 through 19-3-308 have been met.

(c) The prohibitions of Subsections (8)(2) and (b) shall be strictly applied, and:

(i) the formation of a new organization or registration of a foreign organization within the
state, any of whose purposes are to provide goods, services, or municipal-type services to a
storage facility or transfer facility may not be licensed or registered in the state, and the local or
foreign organization is void and does not have authority to operate within the state;

(ii) any organization which is formed or registered on or after March 15, 2001, and which
subsequently contracts to, or in any manner agrees to provide, or does provide goods, services, or
municipal-type services to a storage facility or transfer facility has been formed or registered in
violation of Subsection (8)(a) or (b) respectively; and

(ii1) if the conditions of Subsection (8)(c)(ii) apply, the persons who formed the organization
or the principals of the foreign organization, are considered to have knowingly violated a
provision of this part, and are subject to the penalties in Section 19-3-312.

(9) (@ () Any contract or agreement to provide any goods, services, or municipal-type
services to any organization engaging in, or attempting to engage in the placement of high-level
nuclear waste or greater than class C radioactive waste at a storage facility or transfer facility
within the state are declared to be against the greater public interest, health, and welfare of the
state, by promoting an activity which has the great potential to cause extreme public harm.

(ii) These contracts or agreements under Subsection (9)(a)(i), whether formal or informal, are
declared to be void from inception, agreement, or execution as against public policy.

(b) (i) Any contract or other agreement to provide goods, services, or municipal-type services
to storage or transfer facilities may not be executed within the state.

(ii) Any contract or other agreement, existing or executed on or after March 15, 2001, is
considered void from the time of agreement or execution.

(10) (a) All contracts and agreements under Subsection (10)(b) are assessed an annual
transaction fee of 75% of the gross value of the contract to the party providing the goods,
services, or municipal-type services to the storage facility or transfer facility or transportation
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entity. The fee shall be assessed per calendar ye;dr, and is payable on a prorated basis on or before
the last day of each month in accordance with rules established under Subsection (10)(d), and as

follows:
(i) 25% of the gross value of the contract to the department; and

(ii) 50% of the gross value of the contract to the Department of Community and Economic
Development, to be used by the Utah Division of Indian Affairs as provided in Subsection (11).

(b) Contracts and agreements subject to the fee under Subsection (10)(a) are those contracts
and agreements to provide goods, services, or municipal-type services to a storage or transfer
facility, or to any organization engaged in the transportation of high-level nuclear waste or

greater than class C radioactive waste to a transfer facility or storage facility, and which:
(i) are in existence on March 15, 2001; or
(ii) become effective notwithstanding Subsection 9)(a).

(¢) Any governmental agency which regulates the charges to consumers for services provided
by utilities or other organizations shall require the regulated utility or organization to include the
fees under Subsection (10)(a) in the rates charged to the purchaser of the goods, services, or
municipal-type services affected by Subsection (10)(b).

(d) (i) The department, in consultation with the State Tax Commission, shall establish rules
for the valuation of the contracts and assessment and collection of the fees, and other rules as
necessary to determine the amount of and collection of the fee under Subsection (10)(a). The
department may initiate rulemaking under this Subsection (d)(i) on or after March 15, 2001.

(ii) Persons and organizations holding contracts affected by Subsection (10)(b) shall make a
good faith estimate of the fee under Subsection (10)(a) for calender year 2001, and remit that
amount to the department on or before July 31, 2001.

(11) (@) The portion of the fees imposed under Subsection (10) which is to be paid to the
Department of Community and Economic Development for use by the Utah Division of Indian
‘Affairs shall be used for establishment of a statewide community and economic development
program for the tribes of Native American people within the exterior boundaries of the state who
have by tribal procedure established a position rejecting siting of any nuclear waste facility on
their reservation lands.

" (b) The program under Subsection (11)(a) shall include:’
(i) educational services and facilities;
(ii) health care services and facilities;
(iii) programs of economic development;
(i.v) utilities;
(v) sewer;
(vi) street lighting;

(vii) roads and other infrastructure; and

© 2001 Matthew Bender & Company, Inc., 2 member of the Lexis-Nexis® Group. All rights reserved.



(viii) oversight and staff support for the program.

(12) It is the intent of the Legislature that this part does not prohibit or interfere with a
person's exercise of the rights under the First Amendment to the Constitution of the United States
or under Utah Constitution Article I, Sec. 15, by an organization attempting to site a storage
facility or transfer facility within the borders of the state for the placement of high-level nuclear
waste or greater than class C radioactive waste. :

History: L. 1981, ch. 125, § 1; c. 1953, 26-14-17; renumbered by L. 1991, ch. 112, § 84;
1993, ch. 227, § 283; 1998, ch. 348, § 1; 2001, ch. 107, § 8.

Amendment Notes. - The 1998 amendment, effective May 4, 1998, substituted "may” for "shall" after
"state”; inserted “including transfer, storage, decay in storage, treatment, or disposal” before "in Utah" and
"or greater than class C radioactive waste" before "unless”; added "as provided in this part™ at the end;
and made a stylistic change. ~

The 2001 amendment, effective March 15, 2001, added the phrase "but only i to the introductory
pal;agrag{: in Subsection (2), added Subsections (2)(a)(i), (i), and Subsections (3) through (12), and made
stylistic changes. . .

Coordination clause. - Laws 2001, ch. 107, § 18 directed the Office of Legislative Research and
General Counsel fo replace the phrase "the effective dale of this act," occurring several times in the
amendment by ch. 107, with the actual effective date, which was March 15, 2001.
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19-3-302. Legislative intent.

(1) () The state of Utah enacts this part to prevent the placement of any high-level nuclear
waste or greater than class C radioactive waste in Utah. The state also recognizes that high-level
nuclear waste or greater than class C radioactive waste may be placed within the exterior
boundaries of the state, pursuant to a license from the federal government, or by the federal
government itself, in violation of this state law.

(b) Due to this possibility, the state also enacts provisions in this part to regulate
transportation, transfer, storage, decay in storage, treatment, and disposal of any high-level
nuclear waste and greater than class C radioactive waste in Utah, thereby asserting and protecting
the state’s interests in environmental and economic resources consistent with 42 U.S.C.A. 2011 et
seq., Atomic Energy Act and 42 U.S.C.A. 10101 et seq., Nuclear Waste Policy Act, should the
federal government decide to authorize any entity to operate, or operate itself, in violation of this

state law.

(2) Neither the Atomic Energy Act nor the Nuclear Waste Policy Act provides for siting a
large privately owned high-level nuclear waste transfer, storage, decay in storage, or treatment
facility away from the vicinity of the reactors. The Atomic Energy Act and the Nuclear Waste
Policy Act specifically define authorized storage and disposal programs and activities. The state
of Utah in enacting this part is not preempted by federal law, since any proposed facilities that
would be sited in Utah are not contemplated or authorized by federal law and, in any
circumstance, this part is not contrary to or inconsistent with federal law or Congressional intent.

(3) The state of Utah has environmental and economic interests which do not involve nuclear
safety regulation, and which must be considered and complied with in siting a high-level nuclear
waste or greater than class C radioactive waste transfer, storage, decay in storage, treatment, or
disposal facility and in transporting these wastes in the state.

(4) An additional primary purpose of this part is to ensure protection of the state from
nonradiological hazards associated with any waste transportation, transfer, storage, decay in
storage, treatment, or disposal.

(5) The state recognizes the sovereign rights of Indian tribes within the state of Utah.
However, any proposed transfer, storage, decay in storage, treatment, or disposal facility located
on a reservation which directly affects and impacts state interests by creating off-reservation
effects such as potential or actual degradation of soils and groundwater, potential or actual
contamination of surface water, pollution of the ambient air, emergency planning costs, impacts
on development, agriculture, and ranching, and increased transportation activity, is subject to
state jurisdiction.

(6) There is no tradition of regulation by the Indian tribes in Utah of high-level nuclear waste
or higher than class C radioactive waste. The state does have a long history of regulation of
radioactive sources and natural resources and in the transfer, storage, treatment, and
transportation of materials and wastes throughout the state. The state finds that its interests are
even greater when nonmembers of an Indian tribe propose to locate a facility on tribal trust lands
primarily to avoid state regulation and state authorities under federal law.

(7) (@) This part is not intended to modify existing state requirements for obtaining
environmental approvals, permits, and licenses, including surface and groundwater permits and
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air quality permits, when the permits are necessary under state and federal law to construct and
operate a high-level nuclear waste or greater than class C radioactive waste transfer, storage,

decay in storage, treatment, or disposal facility.

(b) Any source of air pollution proposed to be located within the state, including sources
located within the boundaries of an Indian reservation, which will potentially or actually have a
direct and significant impact on ambient air within the state, is required to obtain an approval
order and permit from the state under Section 19-2-108.

(c) Any facility which will potentially or actually have a significant impact on the state's
surface or groundwater resources is required to obtain a permit under Section 19-5-107 even if
located within the boundaries of an Indian reservation. . :

(8) The state finds that the transportation, transfer, storage, decay in storage, treatment, and
‘disposal of high-level nuclear waste and greater than class C radioactive waste within the state is
an ultra-hazardous activity which carries with it the risk that any release of waste may result in -
enormous economic and human injury.

History: C. 1953, 19-3-302, enacted by L. 1998, ch. 348, § 2; 2001, ch. 107, § 9.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, inserted the (a) designation in
Subsection (1); added all text in Subsection (1){a) beginning with "prevent the placement of any high-level
nuclear waste"; inserted at the start of newly designated Subsection (1)(b) "Due to this possibility, the
state also enacts provisions in this part to"; and inserled the phrase "should the federal government
decide to authorize any entity to operate, or operate itself, in violation of this state law™ at the end of

Subsection (1)(b).

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25. )
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19-3-303. Definitions.

As used in this part:

(1) "Final judgment" means a final ruling or judgment, including any supporting opinion, that
determines the rights of the parties and concerning which all appellate remedies have been
exhausted or the time for appeal has expired.

(2) "Goods" means any materials or supplies, whether raw, processed, or manufactured.

(3) "Greater than class C radioactive waste" means low-level radioactive waste that has
higher concentrations of specific radionuclides than allowed for class C waste.

(4) "Gross value of the contract" means the totality of the consideration received for any
goods, services, or municipal-type services delivered or rendered in the state without any
deduction for expense paid or accrued with respect to it.

(5) "High-level nuclear waste" has the same meaning as in Section 19-3-102.
(6) "Municipal-type services" includes, but is not limited to:
(a) fire protection service;

(b) waste and garbage collection and disposal;

(c) planning and zoning;

(d) street lighting;

(e) life support and paramedic services;

(f) water;

(g) sewer;

(h) electricity;

(1) natural gas or other fuel; or

(3) law enforcement.

(7) "Organization" means a corporation, limited liability company, partnership, limited
liability partnership, joint venture, consortium, association, trust, or other entity formed to
undertake an enterprise, whether or not for profit.

(8) "Placement" means transportation, transfer, storage, decay in storage, treatment, or
disposal.

(9) "Political subdivision" means any county, city, town, school district, public transit
district, redevelopment agency, special improvement or taxing district, or other governmental
subdivision or public corporation.

(10) “Rule" means a rule made by the department under Title 63, Chapter 46a, Utah
Administrative Rulemaking Act.
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(11) "Service" or "services" means any work or governmental program which provides a
benefit.

(12) "Storage facility" means any facility which stores, holds, or otherwise provides for the
emplacement of waste regardless of the intent to recover that waste for subsequent use,

processing, or disposal.

(13) "Transfer facility" means any facility which transfers waste from and between
transportation modes, vehicles, cars, or other units, and includes rail terminals and intermodal
transfer points.

(14) "Waste" or "wastes" means high-level nuclear waste and greater than class C radioactive
waste.

History: C. 1953, 19-3-303, enacted by L. 1998, ch. 348, § 3; 2001, ch. 107, § 10.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, redesignated the existing
subsections and added Subsections (1), (2), (4), (6), (7), (8), (9), and (11).

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-304. Licensing and approval by governor and Legislature - Powers and duties of
the department.

(1) (2) A person may not construct or operate a waste transfer, storage, decay in storage,
treatment, or disposal facility within the exterior boundaries of the state without applying for and
receiving a construction and operating license from the state Department of Environmental
Quality and also obtaining approval from the Legislature and the governor.

(b) The Department of Environmental Quality may issue the license, and the Legislature and
the governor may approve the license, only upon finding the requirements and standards of this

part have been met.

(2) The department shall by rule establish the procedures and forms required to submit an
application for a construction and operating license under this part.

(3) The department may make rules implementing this part as necessary for the protection of
the public health and the environment, including:

(a) rules for safe and proper construction, installation, repair, use, and operation of waste
transfer, storage, decay in storage, treatment, and disposal facilities;

(b) rules governing prevention of and responsibility for costs incurred regarding accidents
that may occur in conjunction with the operation of the facilities; and

() rules providing for disciplinary action against the license upon violation of any of the
licensure requirements under this part or rules made under this part.

History: C. 1953, 19-3-304, enacted by L. 1998, ch. 348, § 4.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. V|, Sec. 25.
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19-3-305. Application for license.

¥

The application for a construction and operating license shall contain information requxred by
department rules, which shall include:

(1) results of studies adequate to:
(2) identify the presence of any groundwater aquifers in the area of the proposed site;

(b) assess the quality of the groundwater of all aquifers identified in the area of the proposed
site; ) ‘

(c) provide reports on the monitoring of vadose zone and other near surface groundwater;

(d) provide reports on hydraulic conductivity tests; and

(e) provide any other information necessary to estimate adequately the groundwater travel
distance;

(2) identification of transportation routes and transportation plans within the state and
demonstration of compliance with federal, state, and local transportation requirements;

(3) estimates of the composition, quantities, and concentrations of waste to be generated by
the activities covered by the license;

(4) the environmental, social, and economic impact of the facility in the area of the proposed
facility and on the state as a whole;

(5) detailed engineering plans and specifications” for the construction and operation of the
facility and for the closure of the facility;

(6) detailed cost estimates and funding sources for construction, operation, and closure of the
facility;

(7) a security plan that includes a detailed description of security measures that would be
installed in and around the facility;

(8) a detailed description of site suitability, including a description of the geologic,
geochemical, geotechnical, hydrologic, ecologic, archaeologic, meteorologic, climatologic, and
biotic features of the site and vicinity;

(9) specific identification of:

(2) the applicant, the wastes to be accepted, the sources of waste, and the owners and
operators of the facility; and

(b) the persons or entities having legal responsibility for the facility and wastes;

(10) quantitative and qualitative environmental and health risk assessments for all proposed
activities, including transfer, storage, and transportation of wastes;

(11) technical qualifications, including training and experience of the applicant, staff, and
personnel who are to engage in the proposed activities;
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(12) a quality assurance program, radiation safety program, and environmental monitoring
program;

(13) a regional emergency plan for an area surrounding the facility having at least a 75 mile
radius, but which may be greater, if required by department rule; and

(14) any other information and monitoring the department determines necessary to insure the
protection of the public health and the environment.

History: C. 1953, 19-3-305, enacted by L. 1998, ch. 348, § 5.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-306. Information and findings required for approval by the department.

The department may not issue a construction and operating license unless information in the
application:

(1) demonstrates the availability and adequacy of emergency services, including medical,
security, and fire response, and environmental cleanup capabilities both at and in the region of
the proposed site and for areas involved in the transport of wastes within the state; :

(2) establishes financial assurance for operation and closure of the facility and for responding
to emergency conditions in transportation and at the facility as required by department rules,
including proof the applicant:

(2) possesses substantial resources that are sufficient to respond to any reasonably foreseeable
injury or loss resulting from operation of the facility; and

(b) will maintain these resources throughout the term of the facility;

(3) provides evidence the wastes will not cause or contribute to an increase in mortality, an
increase in illness, or pose a present or potential hazard to human health or the environment;

(4) provides evidence the personnel employed at the facility have appropriate and sufficient
education and training for the safe and adequate handling of the wastes;

(5) demonstrates the public benefits of the proposed facility, including the lack of other
available sites or methods for the management of the waste that would be less detrimental to the

public health or safety or to the quality of the environment;
(6) demonstrates the technical feasibility of the proposed waste management technology;

(7) demonstrates conformance with federal laws, regulations, and guidelines for a waste
facility;

(8) demonstrates conclusively that any facility is temporary and provides identified plans and
alternatives for closure of the facility with an enforceable schedule and identified dates for

closure, including evidence that:

(2) an identified party has irrevocably agreed to accept the waste at the end of the temporary
storage period; and

(b) the waste will be moved to another facility;

(9) demonstrates that:

(a) the applicant is not a limited liability company, limited partnership, or other entity with
limited liability; and

(b) the applicant and its officers and directors and those principals or other entities that are
participating in and associated with the applicant regarding the facility are willing to accept
unlimited strict liability, consistent with federal law, for any financial losses or human losses or

injuries resulting from operation of any proposed facility;

(10) provides evidence the applicant has posted a cash bond in the amount of at least two
(
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billion dollars or in a greater amount as determined by department rule to be necessary to
adequately respond to any reasonably foreseeable releases or losses, or the closure of the facility;

(11) provides evidence the applicant and its officers and directors, the owners or entities
responsible for the generation of the waste, principals, and any other entities participating in or
associated with the applicant, including landowners, lessors, and contractors, consent in writing
to the jurisdiction of the state courts of Utah for any claims, damages, private rights of action,
state enforcement actions, or other proceedings relating to the construction, operation, and
compliance of the proposed facility; and

(12) demonstrates that any person or entity which sends wastes to a facility shall remain the
owner of and responsible for ‘the waste and its ultimate disposal and is willing to accept
unlimited, strict liability, consistent with federal law, for any financial or human losses,
liabilities, or injuries resulting from the wastes for the entire time period the waste is at the

facility.
History: C. 1953, 19-3-306, enacted by L. 1998, ch. 348, § 6.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-307. Siting criteria.

(1) The department may not issue a construction and operating license to any waste transfer,
storage, decay in storage, treatment, or disposal facility unless the facility location meets the

siting criteria under Subsection (2).
(2) The facility may not be located:
() within or underlain by:

(i) national, state, or county parks; monuments or recreation areas; designated wildemness or
wildemess study areas; or wild and scenic river areas;

(i) ecologically or scientifically significant natural areas, including wildlife management
areas and habitats for listed or proposed endangered species as designated by federal law;

(1ii) 100-year flood plains;
(iv) areas 200 feet from Holocene faults;
(v) underground mines, salt domes, or salt beds;

(vi) dam failure flood areas;

(vii) areas subject to landslide, mud flow, or other earth movement, unless adverse impacts
can be mitigated;

(viii) farmlands classified or evaluated as "prime," "unique," or of "statewide importance" by
the U.S. Department of Agricultural Soil Conservation Service under the Prime Farmland

Protection Act;

(ix) areas within five miles of existing permanent dwellings, residential areas, or other
habitable structures, including schools, churches, or historic structures;

(x) areas within five miles of surface waters, including intermittent streams, perennial
streams, rivers, lakes, reservoirs, and wetlands;

(xi) areas within 1,000 feet of archeological sites regarding which adverse impacts cannot
reasonably be mitigated; . .

(xii) recharge zones of aquifers containing groundwater which has a total dissolved solids
content of less than 10,000 mg/1; or ’

(xiii) drinking water source protection areas;

(b) in areas:

(i) above or underlain by aquifers that:

(A) contain groundwater which has a total dissolved solids content of less than 500 mg/l; and
(B) do not exceed state groundwater standards for pollutants;

(ii) above or underlain by aquifers containing groundwater which has a total dissolved solids

© 2001 Matthew Bender & Company, Inc., 2 member of the Lexis-Nexis® Group Allrights reserved.



2

content between 3,000 and 10,000 mg/l, when the distance from the surface to the groundwater is
less than 100 feet;

(iii) of extensive withdrawal of water, gas, or oil;

(iv) above or underlain by weak and unstable soils, including soils that lose their ability to
support foundations as a result of hydrocompaction, expansion, or shrinkage;

(v) above or underlain by karst terrains; or

(i) where air space use and ground transportation routes present incompatible risks and uses;
or . )

() within a distance to existing drinking water wells and watersheds for public water
supplies of five years groundwater travel time plus 1,000 feet.

(3) An applicant for a license may request from the department an exefnption from any of the
siting criteria stated in this section upon demonstration that the modification would be protective
of and have no adverse impacts on the public health and the environment.

History: C. 1953, 19-3-307, enacted by L. 1998, ch. 348, § 7.

Federal Law. - The Farmland Protection Policy Act cited in Subsection (2)(a)(viii) is 7 U.S.C. § 4201
et seq.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. V|, Sec. 25.
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19-3-308. Application fee and annual fees.

(1) (2) Any application for a waste transfer, storage, decay in storage, treatment, or disposal
facility shall be accompanied by an initial fee of $5,000,000.

(b) The applicant shall subsequently pay an additional fee to cover the costs to the state
associated with review of the application, including costs to the state and the state's contractors
for permitting, technical, administrative, legal, safety, and emergency response reviews,
planning, training, infrastructure, and other impact analyses, studies, and services required to
evaluate a proposed facility.

(2) For the purpose of funding the state oversight and inspection of any waste transfer,
storage, decay in storage, treatment, or disposal facility, and to establish state infrastructure,
including, but not limited to providing for state Department of Environmental Quality, state
Department of Transportation, state Department of Public Safety, and other state agencies'
technical, administrative, legal, infrastructure, maintenance, training, safety, socio-economic, law
enforcement, and emergency resources necessary to respond to these facilities, the owner or
operator shall pay to the state a fee as established by department rule under Section 63-38-3.2, to

be assessed:

(2) per ton of storage cask and high level nuclear waste per year for storage, decay in storage,
treatment, or disposal of high level nuclear waste;

(b) per ton of transportation cask and high level nuclear waste for each transfer of high level
nuclear waste;

(©) per ton of storage cask and greater than class C radioactive waste for the storage, decay in
storage, treatment, or disposal of greater than class C radioactive waste; and

(d) per ton of transportation cask and greater than class C radioactive waste for each transfer
of greater than class C radioactive waste.

(3) Funds collected under Subsection (2) shall be placed in the Nuclear Accident and Hazard
Compensation Account, created in Subsection 19-3-309(3).

(4) The owner or operator of the facility shall pay the fees imposed under this section to the
department on or before the 15th day of the month following the month in which the fee accrued.

(5) Annual fees due under this part accrue on July 1 of each year and shall be paid to the
department by July 15 of that year.

History: C. 1953, 19-3-308, enacted by L. 1998, ch. 348, § 8; 2001, ch. 107, § 11.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, in Subsection (3), replaced
"Nuclear Waste Facility Oversight Restricted Account™ with "Nuclear Accident and Hazard Compensation
Account” and added the subsection reference at the end.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. Vi, Sec. 25.
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19-3-309. Restricted accounts.

(1) There is created within the General Fund a restricted account known as the "Nuclear
Waste Facility Oversight Account" and referred to in this section as the "oversight account",

(2) (@ The oversight account shall be funded from the fees imposed and collected under
Subsections 19-3-308(1)(a) and(b).

(b) The department shall deposit in the oversight account all fees collected under Subsections
19-3-308(1)(a) and(b). . )

(c) The Legislature may appropriate the funds in this oversight account to departments of
state government as necessary for those departments to carry out their duties to implement this
part. .

(d) The department shall account separately for monies paid into the oversight account for
each separate application made pursuant to Section 19-3-304.

(3) (@) There is created within the General Fund a restricted account known as the "Nuclear
Accident and Hazard Compensation Account,” to be referred to as the "compensation account"

within this part.
(b) The compensation account shall be funded from the fees assessed and collected under this
part, except for Subsections 19-3-308(1)(a) and (b).

(c) The department shall deposit in the compensation account all fees collected under this
pant, except for those fees under Subsections 19-3-308(1)(a) and (b).

(d) The compensation account shall earn interest, which shall be deposited in the account.

(¢e) The Legislature may appropriate the funds in the compensation account to the
departments of state govemment as necessary for those departments to comply with the
requirements of this part.

(4) On the date when a state license is issued in accordance with Subsection 19-3-301(4)(a),
the Division of Finance shall transfer all fees remaining in the oversight account attributable to

that license into the compensation account.
History: C. 1953, 19-3-309, enacted by L. 1998, ch. 348, § 9; 2001, ch. 107, §12.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, inserted "and referred to in
this section as the 'oversight account™ at the end of Subsection (1), inserted "oversight" into the phrase
"The account” in Subsections (2)(a) and (2)(c); inserted the phrase "and collected” into the phrase "fees
imposed under” in Subsectlion (2)(a); replaced "this part” with "Subsections 19-3-308(1)(a) and {b)" in
Subsections (2)(a) and (b); rewrote Subsection (2)(d); and added Subsections (3) and (4).

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-310. Benefits agreement.

(1) The department may not issue a construction and operating license under this part unless
the applicant has entered into a benefits agreement with the department which is sufficient to
offset adverse environmental, public health, social, and economic impacts to the state as a whole,
and also specifically to the local area in which the facility is to be located.

(2) (a) The benefits agreement shall be attached to and made part of the terms of any license
for the facility.

(b) Failure to adhere to the benefits agreement is a ground for the department to take
enforcement action against the license, including permanent revocation of the license.

(3) This part may not be construed or interpreted to affect the rights of any person or entity
to brings claims against or reach agreements with the applicant for impacts from the facility

independent of the benefits agreement.
History: C. 1953, 19-3-310, enacted by L. 1998, ch. 348, § 10.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const,,
Art. VI, Sec. 25. .
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19-3-311. Length of license.

(1) Any construction and operating license shall be issued for a term established by
department rule, but the term may not be longer than 20 years.

(2) The term of the license may be extended beyond 20 years only by approval of the
department, the Legislature, and the govemor.

History: C. 1953, 19-3-311, enacted by L. 1998, ch. 348, § 11.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1898, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-312. Enforcement - Penalties.

(1) When the department or the governor has probable cause to believe a person is violating
or is about to violate any provision of this part, the department or the governor shall direct the
state attorney general to apply to the appropriate court for an order enjoining the person from
engaging in or continuing to engage in the activity.

(2) In addition to being subject to injunctive relief, any person who violates any provision of
this part is subject to a civil penalty of up to $10,000 per day for each violation.

(3) Any person who knov'/ingly violates a provision of this part is guilty of a class A
misdemeanor and subject to a fine of up to $10,000 per day.

(4) Any person or organization acting to facilitate a violation of any provision of this part
regarding the regulation of greater than class C radioactive waste or high-level nuclear waste is
subject to a civil penalty of up to $10,000 per day for each violation, in addition to being subject
to injunctive relief.

(5) Any person or organization who knowingly acts to facilitate a violation of this part
regarding the regulation of high-level nuclear waste or greater than class C radioactive waste is
guilty of a class A misdemeanor and is subject to a fine of up to $10,000 per day.

(6) (a) This section does not impose a civil or criminal penalty on any Utah-based nonprofit
trade association due to the membership in the organization of a member that is engaging in, or
attempting to engage in, the placement of high-level nuclear waste or greater than class C
radioactive waste at a storage facility or transfer facility within the state.

(b) Subsection (6)(a) does not apply to a nonprofit trade association if that association takes
any affirmative action to promote or assist any individual or organization in efforts to conduct

any activity prohibited by this part.

() A member of any Utah-based nonprofit trade association is not exempt from any civil or
criminal liability or penalty due to membership in the association.

History: C. 1953, 19-3-312, enacted by L. 1998, ch. 348, § 12; 2001, ch. 107, § 13.

dl(\r;wendment Notes. - The 2001 amendment, effective March 15, 2001, added Subsections (4), (5),
and (6).

Effective Dates. - Laws 1998, ch. 348 became effeclive on May 4, 1998, pursuant to Utah Const.,
Art. Vi, Sec. 25.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.
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19-3-313. Reciprocity.

Waste may not be transported into and transferred, stored, decayed in storage, treated, or
disposed of in the state if the state of origin of the waste or the state in which the waste was
generated prohibits or limits similar actions within its own boundaries.

History: C. 1953, 19-3-313, enacted by 1. 1998, ch. 348, § 13.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-314. Local jurisdiction.

This part does not preclude any political subdivision of the state from establishing additional
requirements under applicable state and federal law.
History: C. 1953, 19-3-314, enacted by L. 1998, ch. 348, § 14.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-315. Transportation requirements.

(1) A person may not transport wastes in the state, including on highways, roads, rail, by air,
or otherwise, without:

(2) having received approx}al from the state Dein;utment of Transportation; and
(b) having demonstrated compliance with rules of the state Department of Transportation.
(2) The Department of Transportation may:

(a) make rules requiring a transport and route approval permit, weight restrictions, tracking
systems, and state escort; and )

(b) assess appropriate fees as established under Section 63-38-3.2 for each shipment of waste,
consistent with the requirements and limitations of federal law.

(3) The Department of Environmental Quality shall establish any other transportation rules
as necessary to protect the public health, safety, and environment. .

(4) Unless expressly authorized by the governor, with the concurrence of the Legislature, an
easement or other interest in property may not be granted upon any lands within the state for a
right of way for any carrier transportation system that: .

(a) is not a class I common or contract rail carrier organized and doing business prior to
January 1, 1999; and

(b) transports high level nuclear waste or greater than class C radioactive waste to a storage
facility within the state.

History: C. 1953, 19-3-315, enacted by L. 1998, ch. 348, § 15; 1999, ch. 190, § 1.
Amendment Notes. - The 1999 amendment, effective May 3, 1999, added Subsection (4).

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25.
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19-3-316. Cost recovery.

The owner or transporter or any person in possession of waste is liable, consistent with the
provisions of federal law, for any expense, damages, or injury incurred by the state, its political
subdivisions, or any person as a result of a release of the waste.

History: C. 1953, 19-3-316, enacted by L. 1998, ch. 348, § 16.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const,,
Art. VI, Sec. 25.
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19-3-317. Severability.

If any provision of this part is held to be invalid, unconstitutional, or otherwise held to be
inconsistent with law, the remainder of this part is not affected and remains in full force.

History: C. 1953, 19-3-317, enacted by L. 1998, ch. 348, § 17.

Effective Dates. - Laws 1998, ch. 348 became effective on May 4, 1998, pursuant to Utah Const.,
Art. VI, Sec. 25. .

i
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19-3-318. No limitation of liability regarding businesses involved in high level
radioactive waste.

(1) As used in this section:
(a) "Controlling interest" means:

(i) the direct or indirect possession of the power to direct or cause the direction of the
management and policies of an organization, whether through the ownership of voting interests,
by contract, or otherwise; or .

(ii) the direct or indirect possession of a 10% or greater equity interest in an organization.

(b) "Equity interest holder" means a shareholder, member, partner, limited partner, trust
beneficiary, or other person whose interest in an organization:

(1) is in the nature of an ownership interest;
(ii) entitles the person to participate in the profits and losses of the organization; or
(iii) is otherwise of a type generally considered to be an equity interest.

(c) "Organization" means a corporation, limited liability company, partnership, limited
partnership, limited liability partnership, joint venture, consortium, association, trust, or other
entity formed to undertake an enterprise or activity, whether or not for profit.

d) "Parent organization" means an organization with a controlling interest in another
) 1 g g
organization.

(e) (1) "Subject activity" means:

(A) to arrange for or engage in the transportation or transfer of high level nuclear waste or
greater than class C radioactive waste to or from a storage facility in the state; or

(B) to arrange for or engage in the operation or maintenance of a storage facility or a transfer
facility for that waste.

(ii) "Subject activity" does not include the transportation of high level nuclear waste or
greater than class C radioactive waste by a class I railroad that was doing business in the state as
a common or contract carrier by rail prior to January 1, 1999. :

(D) "Subsidiary organization" means an organization in which a parent organization has a
controlling interest.

(2) (2) The Legislature enacts this section because of the state's compelling interest in the
transportation, transfer, and storage of high level nuclear waste and greater than class C
radioactive waste in this state. Legislative intent supporting this section is further described in
Section 19-3-302.

(b) Limited liability for equity interest holders is a privilege, not a right, under the law and is
meant to benefit the state and its citizens. An organization engaging in subject activities has
significant potential to affect the health, welfare, or best interests of the state and should not have
limited liability for its equity interest holders. To shield equity interest holders from the debts
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and obligations of an organization engaged in subject activities would have the effect of
attracting capital to enterprises whose goals are contrary to the state's interests.

(c) This section has the intent of revoking any and all statutory and common law grants of
limited liability for an equity interest holder of an organization that chooses to engage in a
subject activity in this state.

(d) This section shall be interpreted liberally to allow the greatest possible lawful recourse
against an equity interest holder of an organization engaged in a subject activity in this state for
the debts and liabilities of that organization.

(e) This section does not reduce or affect any liability limitation otherwise granted to an
organization by Utah law if that organization is not engaged in a subject activity in this state.

(3) Notwithstanding any law to the contrary, if a domestic or foreign organization engages in
a subject activity in this state, no equity interest holder of that organization enjoys any shield or
limitation of liability for the acts, omissions, debts, and obligations of the organization incurred
in this state. Each equity interest holder of the organization is strictly and jointly and severally

liable for all these obligations.

(4) Notwithstanding any law to the contrary, each officer and director of an organization
engaged in a subject activity in this state is individually liable for the acts, omissions, debts, and

obligations of the organization incurred in this state.

(5) (a) Notwithstanding any law to the contrary, if a subsidiary organization is engaged in a
subject activity in this state, then each parent organization of the subsidiary is also considered to
be engaged in a subject activity in this state. Each parent organization's equity interest holders
and officers and directors are subject to this section to the same degree as the subsidiary's equity
interest holders and officers and directors.

(b) Subsection (5)(2) applies regardless of the number of parent organizations through which
the controlling interest passes in the relationship between the subsidiary and the ultimate parent
organization that controls the subsidiary.

(6) This section does not excuse or modify the requirements imposed upon an applicant for a
license by Subsection 19-3-306(9).

History: C. 1953, 19-3-318, enacted by L. 1999, ch. 190, § 2.

Effective Dates. - Laws 1999, ch. 190 became effective on May 3, 1999, pursuant to Utah Const.,
Art. VI, Sec. 25. -
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19-3-319. State response to nuclear release and hazards.

(1) The state finds that the placement of high-level nuclear waste inside the exterior
boundaries of the state is an ultra-hazardous activity which may result in catastrophic economic
and environmental damage and irreparable human injury in the event of a release of waste, and
which may result in serious long-term health effects to workers at any transfer or storage facility,
or to workers involved in the transportation of the waste.

(2) (8) The state finds that procedures for providing funding for the costs incurred by any
release of waste, or for the compensation for the costs of long-term health effects are not
adequately addressed by existing law.

(b) Due to these concerns, the state has established a restricted account under Subsection
19-3-309(3), known as the Nuclear Accident and Hazard Compensation Account, and referred to
in this section as the compensation account. One of the purposes of this account is to partially or
wholly compensate workers for these potential costs, as funds are available and appropriated for
these purposes. :

(3) (@) The department shall require the applicant, and parent and subsidiary organizations of
the applicant, to pay to the department not less than 75% of the unfunded potential liability, as
determined under Subsection 19-3-301(5), in the form of cash or cash equivalents. The payment
shall be made within 30 days after the date of the issuance of a license under this part.

(b) The department shall credit the amount due under Subsection 19-3-306(10) against the
amount due under this Subsection (3). ‘

(c) If the payments due under this Subsection (3) are not made within 30 days, as required,
the executive director of the department shall cancel the license.

(4) (a) The department shall also require an annual fee from the holder of any license issued
under this part. This annual fee payment shall be calculated as:

(i) the aggregate amount of the annual payments required by Title 34A, Chapter 2, Workers'
Compensation Act, of the licensee and of all parties contracted to provide goods, services, or
municipal-type services to the licensee, regarding their employees who are working within the
state at any time during the calendar year; and

(ii) multiplied by the number of storage casks of waste present at any time and for any period
of time within the exterior borders of the state during the year for which the fee is assessed.

®) @) '.I‘he licensee shall pay the fee under Subsection (4)(a) to the depariment. The
department shall deposit the fee in the compensation account created in Subsection 19-3-309(3).

(ii) The fee shall be paid to the department on or before March 31 of each calendar year.

(5) The department shall use the fees paid under Subsection (4) to provide medical or death
benefits, or both, as is appropriate to the situation, to the following persons for death or any long
term health conditions of an employee proximately caused by the presence of the high-level
nuclear waste or greater than class C radioactive waste within the state, or a release of this waste
within the state that affects an employee's physical health:

(2) any employee of the holder of any license issued under this part, or employees of any
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partissagkiale to provide goods, services, transportation, or municipal-type services to the
irerisébiiemployee is within the state at any time during the calendar year as part of his

Ty -

(bXbyte=ifyec’s family or beneficiaries.

{6(6)=ygmaiof the fee under Subsection (4) does not exempt the licensee from compliance
with=; apyofie provision of law, including Title 34A, Chapter 2, regarding workers'
compensin- .

(7). (" Asgreement between an employer and an employee, the employee's family, or
beneficizs rggring the employee to waive benefits under this section, requiring the employee
toszek’ i paycoverage, ot requiring an employee contribution is void.

{b):-Afjecgbyer-attempting to secure any agreement prohibited under Subsection (7)(2) is
subject fafepeities of Section 19-3-312. -

(8)(a ThEkpartment, in consultation with the Division of Industrial Accidents within the
Labor Cuniisn, . shall - by rule establish procedures regarding application for benefits,
staridardsts dgpility, estimates of annual payments, and payments.

{b) Paséssender this section are in addition to any other payments or benefits allowed by
staterofodeberal 3w, naotwithstanding ﬂprovisio;ls in Title 34A, Chapter 2, regarding workers'

N

[+

compensation.
{(t) Papiséitser obligations to pay under this section may not exceed funds appropriated for
these purpsscs bythe Legislature.
' (a) “AviyEe or payment imposed under this section does not apply to any Utah-based

&)
nom%ﬁ(?:ﬁastsociaﬁon due to the membership in the organization of a member that is
engagingin;bf #empting to engage in, the placement of high-level nuclear waste or greater than

class T3 radioaative waste at a storage facility or transfer facility within the state.

(B)sStibsection (9)(2) does not apply to a nonprofit trade association if that association takes
any affimative £tion to promote or assist any individual or organization in efforts to conduct

any activityprohitited by this part.
(&) 2A-mestiber of any Utah-based nonprofit trade association is not exempt from any fee or
payment uridef this section due to membership in the assopiation.

History: C.1i953,19-3-319, enacted by L. 2001, ch. 107, § 14.

Compilei‘s'idtes. ~ Another § 19-3-319 was enacted at the 2001 session; that section has been
recompitedas’§:{93-320 by the Office of Legislative Research and General Counsel.

EffectiveDates. - Laws 2001, ch. 107, § 17 makes the act effective on March 15, 2001.
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TITLE 34



34-38-3. Testing for drugs or alcohol.

(1) It is not unlawful for an employer to test employees or prospective employees for the
presence of drugs or alcohol, in accordance with the provisions of this chapter, as a condition of
hiring or continued employment. However, employers and management in general shall submit
to the testing themselves on a periodic basis.

(2) (2) Any organization which is operating a storage facility or transfer facility or which is
engaged in the transportation of high-level nuclear waste or greater than class C radioactive
waste within the exterior boundaries of the state shall establish 2 mandatory drug testing program
regarding drugs and alcohol for prospective and existing employees as a condition of hiring any
employee or the continued employment of any employee. As a part of the program, employers
and management in general shall submit to the testing themselves on a periodic basis. The
program shall implement testing standards and procedures established under Subsection (2)(b).

(b) The executive director of the Department of Environmental Quality, in consultation with
the Labor Commission under Section 34A-1-103, shall by rule establish standards for timing of
testing and dosage for impairment for the drug and alcohol testing program under this Subsection
(2). The standards shall address the protection of the safety, health, and welfare of the public.

History: C. 1953, 34-38-3, enacted by L. 1987, ch. 234, § 3; 2001, ch. 107, § 15.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, added the Subsection (1)
designation, added Subsection (2), and made a stylistic change.
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TITLE 54



54-4-15. Establishment and regulation of grade crossings.

(1) No track of any railroad shall be constructed across a public road, highway or street at
grade, nor shall the track of any railroad corporation be constructed across the track of any other
ailroad or street railroad corporation at grade, nor shall the track of a street railroad corporation
be constructed across the track of a railroad corporation at grade, without the permission of the
Department of Transportation having first been secured; provided, that this subsection shall not
apply to the replacement of lawfully existing tracks. The department shall have the right to refuse
jts permission or to grant it upon such terms and conditions as it may prescribe.

(2) The department shall have the power to determine and prescribe the manner, including
the particular point of crossing, and the terms of installation, operation, maintenance, use and
protection of each crossing of one railroad by another railroad or street railroad, and of a street
railroad by a railroad and of each crossing of a public road or highway by a railroad or street
railroad, and of a street by a railroad or vice versa, and to alter or abolish any such crossing, to
restrict the use of such crossings to certain types of traffic in the interest of public safety and is
vested with power and it shall be its duty to designate the railroad crossings to be traversed by
school buses and motor vehicles carrying passengers for hire, and to require, where in its
judgment it would be practicable, a separation of grades at any such crossing heretofore or
hereafter established, and to prescribe the terms upon which such separation shall be made and
the proportions in which the expense of the alteration or abolition of such crossings or the
separation of such grades shall be divided between the railroad or street railroad corporations
affected, or between such corporations and the state, county, municipality or other public
authority in interest.

(3) Whenever the department shall find that public convenience and necessity demand the
establishment, creation or construction of a crossing of a street or highway over, under or upon
the tracks or lines of any public utility, the department may by order, decision, rule or decree
require the establishment, construction or creation of such crossing, and such crossing shall
thereupon become a public highway and crossing.

(4) () The commission retains exclusive jurisdiction for the resolution of any dispute upon
petition by any person aggrieved by any action of the department pursuant to this section, except
as provided under Subsection (4)(b).

) If a petition is filed by a person or entity engaged in a subject activity, as defined in
Section 19-3-318, the commission's decision under Subsection (4)(a) regarding resolution of a
dispute requires the concurrence of the govemor and the Legislature in order to take effect.

History: L. 1917, ch. 47, art. 4, § 14; C.L. 1917, § 4811; R.S. 1933, 76-4-15; L. 1939, ch. 84, §
1; C. 1943, 76-d-15; L. 1975 (st S.S.), ch. 9, § 17; 1999, ch. 190, § 3.

Administrative Rules. - This section is implemented by, interpreted by, or cited as authority
for the following administrative rule(s): R930-5.

Amendment Notes. - The 1999 amendment, effective May 3, 1999, added Subsection (4)(b),
redesignating Subsection (4) as (4)(a), and in Subsection (4)(a) added “except as provided under
Subsection (4)(b)" and made one stylistic change.

Cross-References. - Change of grades and crossings, § 10-8-34.

Cities, power to regulate tracks, § 10-8-33.
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Department of Transportation, § 72-1-201 et seq.
Fences, cattle guards and street crossings, § 10-8-35.

Flagmen, grade crossings and drains, § 10-8-36.
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TITLE 72



72-3-301. Statewide public safety interest highway defined - Designations - Control -
Maintenance - Improvement restrictions - Formula funding provisions.

(1) As used in this part, "statewide public safety interest highway" means a designated state
highway that serves a compelling statewide public safety interest.

(2) Statewide public safety interest highways include:

(a) SR-900. From near the east bound on and off ramps of the I-80 Delle Interchange on the
1-80 south frontage road, traversing northwesterly, westerly, and northeasterly, including on
portions of a county road and a"Bureau of Land Management road for a distance of 9.24 miles.
Then beginning again at the I-80 south frontage road traversing southwesterly and northwesterly
on a county road for a distance of 4.33 miles. Then beginning again at the I-80 south frontage
road traversing southwesterly, northerly, northwesterly, westerly, and northeasterly on a county
road and a Bureau of Land Management road to near the east bound on and off ramps of 1-80
Low/Lakeside Interchange for a distance of 2.61 miles. The entire length of SR-900 is a total
distance of 16.18 miles.

(b) SR-901. From SR-196 traversing westerly and northwesterly on a county road to a
junction with a Bureau of Land Management road described as part of SR-901, then
northwesterly to a junction with a county road for a distance of 8.70 miles. Then beginning again
at a junction with SR-901 traversing northwesterly on a Bureau of Land Management road to a
junction with a county road for a distance of 6.52 miles. Then beginning again at a junction with
SR-901 traversing southwesterly on 2 Bureau of Land Management road to a junction with a
county road for a distance of 5.44 miles. Then beginning again from a junction with SR-901
traversing southwesterly on a county road to a junction with a county road a distance of 11.52
miles. Then beginning again at a junction with SR-196 traversing westerly on a Bureau of Land
Management road to a junction with a county road for a distance of 11.30 miles. The entire
length of SR-901 is a total distance of 43.48 miles.

(3) The department has jurisdiction and control over all statewide public safety interest
highways.

(4) (2) A county shall maintain the portions of a statewide public safety interest highway that
was 2 class B county road under the county's jurisdiction prior to the designation under this
section.

(b) Notwithstanding the provisions of Section 17-50-305, a county may not abandon any
portion of a statewide public safety interest highway.

(c) Except under written anthorization of the executive director of the department, a statewide
public safety interest highway shall remain the same class of highway that it was prior to the
designation under this section with respect to grade, drainage, surface, and improvements and it
may not be upgraded or improved to a higher class of highway.

(5) A class B county road that is designated a statewide public safety interest highway under
this section is considered a class B county road for the purposes of the distribution formula and
distributions of funds. The amount of funds received by any jurisdiction from the class B and C
roads account under Section 72-2-107 may not be affected by the provisions of this section.

(6) (a) Subject to Subsection (6)(b), the executive director may designate any highway as a
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statewide public safety interest highway if:

(i) the commissioner of the Department of Public Safety appointed under Section 53-1-107
recommends the designation to the executive director; and

(ii) the commission approves the designation.

(b) A designation as a statewide public safety interest highway under Subsection (6)(a) may
not take effect earlier than January 25, 2002 and may not extend beyond April 1, 2002.

(c) Notwithstanding Subsection 72-1-302(2), the governor may call an emergency meeting of
the commission to consider a designation under Subsection (6)(2).

History: C. 1953, 72-3-301, enacted by L. 1999, ch. 188, § 1; 2000, ch. 133, § 167; 2001, ch.
222, § 2.

Amendment Notes. - The 2000 amendment, effective May 1, 2000, updatéd the section reference in
Subsection (4)(b). .

The 2001 amendment, effective April 30, 2001, added Subsection (6).
Sunset Act. - Section 63-55b-172 repeals Subsection (6) on April 1,2002.

Effective Dates. - Laws 1999, ch. 188 became effective on May 3, 1999, pursuant to Utah Const.,
Art. V1, Sec. 25.
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72-4-125. State highways - SR-191, SR-193, SR-195, SR-197 to SR-200.

State highways include:

(1) SR-191. From the Utah-Arizona state line south of Bluff northerly through Blanding,
Monticello, and Moab to Route 70 at Crescent Junction; then beginning again from Route 6
north of Helper northerly through Indian Canyon to Route 40 at Duchesne; then beginning again
- from Route 40 at Vemal northerly through Greendale Junction and Dutch John to the

Utah-Wyoming state line.

(2) SR-193. From Route 126 in Clearfield east through the south entrance to Hill Air Force
Base to Route 89. .

(3) SR-195. From Route 266 near Holladay north on Twenty-third East Street to Route 80.

(4) SR-196. From Route 199 near the control gate at Dugway Proving Grounds northerly via
the Skull Valley Road to the west bound on and off ramps of Route 80 at the Rowley Junction

Interchange.
(5) SR-197. From Route 73 northerly on Fifth West Street to Route 89 in Lehi.

(6) SR-198. From Route 15 northbound ramps of the North Santaquin Interchange
northeasterly through Spring Lake, to 100 North in Payson; then easterly and northeasterly
through Salem to 300 South in Spanish Fork; then easterly and southeasterly to Route 6 at Moark
Junction.

(7) SR-199. From Dugway Proving Grounds main gate northeasterly through Clover to Route
36.

) SR—QOO. From Route 61 in Lewiston, approximately three miles west of Route 91, north
to the Utah-Idaho state line.

History: L. 1969, ch. 69, § 20; 1979, ch. 108, § 20; 1981, ch. 133, § 1; 1983, ch. 142, § 8;
1992, ch. 26, § 16; 1996, ch. 32, § 2, 27-12-50.1; renumbered by L. 1998, ch. 270, § 113;
1998, ch. 330, § 4. )

Amendment Notes. - The 1996 amendment, effective April 29, 1996, substituted "Crescent” for
*Cresent" in Subsection (1), added Subsection (5), and redesignated the other subsections accordingly.

The 1998 amendment by ch. 270, effective March 21, 1998, renumbered this section, which formerly
appeared as § 27-12-50.1; in the introductory paragraph substituted "State highways include” for "The
following named roads are designated as state highways"; and made numerous stylistic changes.

The 1998 amendment by ch. 330, effective March 21, 1998, added Subsection (4), redesignating the
other subsections accordingly. .

This seclion is set out as reconciled by the Office of Legislative Research and Genéral Counsel.
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73-4-1. By engineer on petition of users - Upon request of Department of Environmental

Quality.

(1) Upon a verified petition to the state engineer, signed by five or more or a majority of
water users upon any stream or water source, requesting the investigation of the relative rights of
the various claimants to the waters of such stream or water source, it shall be the duty of the state
engineer, if upon such investigation he finds the facts and conditions are such as to justify a
determination of said rights, to file in the district court an action to determine the various rights.
In any suit involving water rights the court may order an investigation and survey by the state
engineer of all the water rights on the source or system involved.

(2) () As used in this section, "executive director" means the executive director of the
Department of Environmental Quality.

(b) The executive director, with the concurrence of the governor, may request that the state
engineer file in the district court an action to determine the various water rights in the stream,
water source, or basin for an area within the exterior boundaries of the state for which any person

or organization or the federal government is actively pursuing or processing a license application
for a storage facility or transfer facilify for high-level nuclear waste or greater than class C

radioactive waste.

(c) Upon receipt of a request made under Subsection (2)(b), the state engineer shall file the
action in the district court.

(d) If a general adjudication has been filed in the- state district court regarding the area
requested pursuant to Subsection (2)(b), the state engineer and the state attorney general shall

join the United States as a party to the action.

History: L. 1919, ch. 67, § 20; Code Report; R.S. 1933 & C. 1943, 100-4-1; 2001, ch. 107, §
16.

Amendment Notes. - The 2001 amendment, effective March 15, 2001, added Subsection (2) and
designated the previously existing paragraph as Subsection (1).

Cross-References. - Department of Environmental Quality, executive director, § 19-1-104.
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TITLE 78



78-34-6. Complaint - Contents.

The complaint must contain:

(1) the name of the corporation, association, commission or person in charge of the public
use for which the property is sought, who must be styled plaintiff;

(2) the names of all owners and claimants of the property, if known, or a statement that they
are unknown, who must be styled defendants;

(3) a statement of the right of the plaintiff;

(4) if a right of way is sought, the complaint must ‘show its location, general.route and
termini, and must be accompanied by a map thereof, so far as the same is involved in the action

or proceeding; )

(5) if any interest in land is sought for a right of way or associated facilities for a subject
activity as defined in Section 19-3-318: .

(a) the permission of the governor with the concurrence of the Legislature authorizing:
(1) use of the site for a subject activity; and )

(ii) use of the proposed route for a subject activity; and -

(b) the proposed route as required by Subsection (4); and

(6) a description of each piece of land sought to be taken, and whether the same includes the
whole or only part of an entire parcel or tract. All parcels lying in the county and required for the
same public use may be included in the same or separate proceedings, at the option of the
plaintiff, but the court may consolidate or separate them to suit the convenience of parties.

History: L. 1951, ch. 58, § 1; C. 1943, Supp., 104-34-6; 1999, ch. 190, § 4.

Amendment Notes. - The 1999 amendment, effective May 3, 1999, added Subsection (5),
redesignating former Subsection (5) as (6), and made punctuation changes throughout the section.

Cross-References. - General rules of pleading, Rule 8, U.R.C.P.
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