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UTAH'S MOTION FOR AN ORDER ALLOWING
REPLY BRIEFS AND/OR ORAL ARGUMENT

REGARDING UTAH'S SUGGESTION OF LACK OF JURISDICTION

Relative to Utah's pending Suggestion of Lack of Jurisdiction, Utah moves the

Commission for an order allowing for the filing of reply briefs (by a reasonable deadline) and/or

oral argument.

The basis for the motion is simple: Long prior to the 15 May 2002 deadline for final

briefs, Utah had set forth comprehensively and in detail its analysis and arguments supporting its

position, but before that deadline neither PFS nor Staff had done the same. Their earlier efforts

were short and superficial, as shown by, among other things, the fact that their respective 15 May

2002 briefs were lengthy, detailed, and filled with new arguments relative to new material. In

other words, Utah made full disclosure of the bases of its position at a time enabling PFS and

Staff to have a fair shot at those bases, but PFS and Staff did not do the same regarding the bases

of their (unified) position, thereby depriving Utah of an equally fair shot.

Such a fair shot is crucial in this matter - not so much as to avoid fundamental unfairness

(although that is a weighty consideration) but primarily to assure a correct resolution of the
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important issue now before the Commission. The fact is that a substantial number of the new

arguments and materials advanced by PFS and Staff are misleading and if unchecked and relied on

might well lead the Commission to an indefensible conclusion. Yet as things stand now, Utah has

no chance to illuminate the misleading arguments for what they are, and the Commission has no

means to receive that illumination from a party with the motivation and the ability to provide it.

Moreover, it is simply wise for the Commission to have the same full ventilation of the legal issue

that the reviewing Court of Appeals will certainly have.

The fair and sensible solution is for the Commission to allow, by a reasonable deadline,

reply briefs and then to allow oral argument. The importance of the legal issue and the magnitude

of the proposed project giving rise to that issue merit no less.1

Mr. Silberg on behalf of the Applicant and Mr. Heck on behalf of the Staff have stated that

they will oppose this motion.

Respectfully submitted,

Monte N. Stewart
Special Assistant Attorney General
Helen A. Frohlich
Assistant Attorney General
5110 State Office Building
Salt Lake City, Utah 84114
Tel. 801/538-3276

Attorneys for the State of Utah

1 After all, the proposed Skull Valley facility is more than half the size of the proposed
Yucca Mountain facility (40,000 MTU versus 77,000 MTU) and is more than 60 larger than any
now-existing facility of the same type (dry cask storage).
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CERTIFICATE OF SERVICE

I hereby certify that a copy of UTAH'S MOTION FOR AN ORDER ALLOWING

REPLY BRIEFS AND/OR ORAL ARGUMENT REGARDING UTAH'S SUGGESTION OF

LACK OF JURISDICTION was served on the persons listed below by electronic mail (unless

otherwise noted) with conforming copies by United States mail first class, this 22nd day of May,

2002:

Emile L. Julian, Assistant for
Rulemakings and Adjudications

Rulemaking & Adjudication Staff
Secretary of the Commission
U. S. Nuclear Regulatory Commission
Washington D.C. 20555
e-mail: hearingdocket~nrc.gov
(original and two copies)

Richard A. Meserve, Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: chairmangnrc.gov

Edward McGaffigan, Jr., Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrmcgaffigangnrc.gov

Greta J. Dicus, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrdicus~nrc.gov

Nils J. Diaz, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrdiaz~nrc.gov

Jeffrey S. Merrifield, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 C1
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrmerrifield~nrc.gov

Michael C. Farrar, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: mcf~nrc.gov

Dr. Jerry R. Kline
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: jrk2@nrc.gov
E-Mail: kjerry~erols.com
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Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: psl~nrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel

Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: setnrc.gov
E-Mail: clm(nrc.gov
E-Mail: pfscasegnrc.gov

Jay E. Silberg, Esq.
Ernest L. Blake, Jr., Esq.
Paul A. Gaukler, Esq.
Shaw Pittman
2300 N Street, N. W.
Washington, DC 20037-8007
E-Mail: Jay_Silberggshawpittman.com
E-Mail: ernestblakegshawpittman.com
E-Mail: paul_gaukler~shawpittman.com

John Paul Kennedy, Sr., Esq.
David W. Tufts
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, Utah 84111
E-Mail: dtufts~djplaw.com

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105
E-Mail: utah~lawfund.org
Electronic copy only

Larry EchoHawk
Paul C. EchoHawk
Mark A. EchoHawk
EchoHawk Law Offices
151 North 4th Avenue, Suite A
P.O. Box 6119
Pocatello, Idaho 83205-6119
E-mail: paulgechohawk.com

Tim Vollmann
3301-R Coors Road N.W. # 302
Albuquerque, NM 87120
E-mail: tvollmann~hotmail.com

James M. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
E-Mail: jmc3@nrc.gov
(electronic copy only)

Office of the Commission Appellate
Adjudication
Mail Stop: 16-G-15 OWFN
U. S. Nuclear Regulatory Commission
Washington, DC 20555
(United States mail only)

A
Helen Frohlich
Assistant Attorney General
State of Utah
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