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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the Matter of

PRIVATE FUEL STORAGE L.L.C. Docket No. 72-22-ISFSI

(Private Fuel Storage Facility)

INTERVENOR SKULL VALLEY BAND’S OPENING BRIEF
SEEKING REVERSAL OF FEBRUARY 22, 2002,
MEMORANDUM AND ORDER (LBP-02-08)

OF THE ATOMIC SAFETY AND LICENSING BOARD

INTRODUCTION

In a Memorandum and Order, dated March 7, 2002, the Commission stayed the
February 22, 2002, decision (LBP-02-08) of the Atomic Safety and Licensing Board
(ASLB), which granted in part and denied in part Applicant’s Motion for Summary
Disposition of Contention O filed in this matter by Intervenor Ohngo Devia Gaudadeh
(OGD). That contention is based on Executive Order 12898 of February 11, 1994, 3 CFR
859 (1995), Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations. The ASLB had ordered Intervenor Skull Valley Band of
Goshute Indians to provide by March 22, 2002, an accounting of the expenditure,

distribution, allocation and use of lease revenues received from Applicant Private Fuel

Storage L.L.C., a lessee of Skull Valley Band reservation lands,' and set for trial in April

! The lease was conditionally approved by the Bureau of Indian Affairs (BIA) in 1997. Final approval is
conditioned on issuance of a license by the NRC. The BIA is a cooperating agency with the NRC in the
preparation of the Environmental Impact Statement. See Final Environmental Impact Statement for the
construction and operation of an Independent Spent Fuel Storage Facility on the Reservation of the Skull
Valley Band of Goshute Indians (FEIS) at 1.5.2.



the issue of whether OGD would suffer the environmental impacts of the Project without
receiving the financial benefits. OGD includes both members and non-members of the
Skull Valley Band who oppose the Project. The Commission’s Order granted the Band’s
Motion for Directed Certification seeking review of the ASLB decision, and set a briefing
schedule, later extended. The Skull Valley Band seeks reversal of the ASLB decision.
SUMMARY OF ARGUMENT

It is the position of the Skull Valley Band that the ASLB decision— to the extent
that it denied Applicant’s Motion for Summary Disposition, ordered the Band to provide
an accounting of lease revenues, and set for trial matters concerning the expenditure,
distribution, allocation, and use of the Band’s revenues— (1) violates important
principles of federal Indian law, and infringes on the sovereign tribal authority of the
Band, by interfering in internal tribal governmental matters; (2) misapplies Executive
Order 12898 on Environmental Justice, and is inconsistent with the National
Environmental Policy Act (NEPA); and (3) is not supported by the record in this
proceeding.

BACKGROUND

Intervenor Skull Valley Band is a federally recognized Indian tribe exercising
governmental powers over both its members and over the Skull Valley Indian
Reservation, which was set aside by Executive Orders in fulfillment of Article 6 of the
1863 Treaty with the Shoshoni-Goship, 13 Stat. 681. The Band supports the issuance of
the storage facility license to Applicant Private Fuel Storage, L.L.C. (PFS), as the Band

will receive substantial benefits from the Project, including lease revenues, jobs,



programs to benefit Band members, and an expanded opportunity to exercise sovereign
authority over its lands. FEIS at 4.5.2.8.

For over a decade the Band has been considering the possibility of utilizing its
lands for the storage of spent nuclear fuel. It was the recipient of grants from the
Department of Energy in the early 1990s to study such an undertaking. Currently, no
significant income is generated for the Band from its reservation lands. The Band has
been awaiting this opportunity for a long time.

The Skull Valley Band is governed by a General Council consisting of all adult
members of the Band. Many of the governmental responsibilities for the Band are
delegated by the General Council to the Band’s Executive Committee, which is made up
a Chairman, Vice-Chair, and Secretary. In December 1996 the General Council enacted
a resolution authorizing the Executive Committee to enter into a lease and related
agreements for the purpose of allowing a spent nuclear fuel storage site on the Skull
Valley Reservation. (A copy of this Resolution is attached hereto as Exhibit AA.) The
initial lease was executed on December 27, 1996, and submitted to the Bureau of Indian
Affairs (BIA) in January 1997 for review and approval in accordance with 25 U.S.C. §
415 and applicable BIA regulations. The BIA reviewed the proposed lease for several
months, and submitted proposed revisions to the parties. This culminated in the
execution of a new Amended and Restated Lease on May 20, 1997, which was approved
by the BIA Superintendent on May 23, 1997. By the terms of the lease, construction of
the Project is conditioned on the issuance of an NRC license, completion of the NEPA

process, and any necessary mitigation.



Litigation Over The BIA Lease Approval
The Band’s and the BIA’s approvals of the PFS lease have been the subject of
unrelenting litigation challenges. None has been successful. In 1998 the State of Utah
filed suit against the Department of the Interior seeking to overturn the conditional BIA

approval of the PFS lease. Utah v. U.S. Dept. of the Interior, No. 2:98CV380K,

U.S.D.C, D. Utah. The Department had denied the State’s administrative appeal of that

approval. State of Utah v. Acting Phoenix Area Director, 32 IBIA 169 (1998). In 1999

tribal dissidents, including Margene Bullcreek, the leader of OGD, and Sammy
Blackbear, filed a similar challenge in the same court, challenging BIA reliance on the

Band’s approval of the lease. U.S. ex rel. Blackbear v. Babbitt, 2:99CV156K. The two

lawsuits were consolidated. The State’s suit was dismissed for lack of standing. 45
F.Supp.2d 1279 (D.Utah 1999). The dissidents’ suit was dismissed on February 14,
2000, for lack of ripeness and for failure to exhaust administrative remedies. The State
appealed the dismissal of its suit, and the Tenth Circuit affirmed, ruling that, because
there has been no final approval of the PFS lease by the BIA, the lawsuit was not ripe.
210 F.3d 1193 (10th Cir. 2000).

In the same lawsuit the State of Utah pursued a Freedom of Information Act
(FOIA) claim against the Department of the Interior, seeking disclosure of an unredacted
copy of the PFS lease. The Department had disclosed the lease document, but had
redacted several provisions, including the Section specifying the amount of compensation
to the Skull Valley Band. That information was withheld as confidential proprietary

information under exemption (4) of FOIA. 5 U.S.C. § 552(b)(4). The U.S. District Court



upheld the Department’s withholding of that information, and last summer the Tenth
Circuit affirmed. 256 F.3d 967 (10th Cir. 2001).

Meanwhile, having been admonished by the federal court for failing to exhaust
their administrative remedies, the dissidents renewed their pursuit of an administrative
appeal of the BIA Superintendent’s conditional approval of the lease. Among the
appellants were OGD, Margene Bullcreek, and Sammy Blackbear.? On August 20, 2001,
the Western Regional Director of the BIA denied their appeal. See Exhibit BB to this
brief. A further administrative appeal, to the Interior Board of Indian Appeals, has been
filed by four members of the Band, including Margene Bullcreek, but not including
Sammy Blackbear. That appeal is pending. Also, on May 2, 2001, before the issuance of
the BIA Regional Director’s decision, 18 dissident members of the Band, led by Sammy
Blackbear, filed another suit in the U.S. District Court challenging the BIA action,
including the agency’s reliance on evidence of the Band’s approval of the PFS lease.

Blackbear v. Norton, No. 2:01CV00317C.> Four of those plaintiffs, including Margene

Bullcreek, have withdrawn from that lawsuit. The U.S. Attorney has filed a Motion to
Dismiss.

Finally, as recounted in periodic Joint Status Reports made to the Board, the Skull
Valley Band and PFS filed suit in federal court against Utah state officials in April 2001,
challenging state legislation purporting to prohibit and regulate the Project. Defendants

filed a Counterclaim against the Skull Valley Band in August 2001, which contains three

2 In support of the appeal Sammy Blackbear filed a Declaration very similar to the one filed with the

Atomic Safety and Licensing Board in support of the June 28, 2001, OGD Opposition to the Applicant’s
Motion for Summary Disposition of OGD Contention O. See Exhibit BB at pp. 6-7.

3 See LBP-02-08 at p.35, footnote 53. The complaint in this lawsuit also contains most of the allegations
found in the Sammy Blackbear Declaration filed on behalf of OGD in this proceeding.



causes of action challenging the PFS lease, including one claim that it was not lawfully
approved by the General Council of the Band. The Counterclaim also realleges many of

the allegations found in Blackbear v. Norton regarding the conduct of the government of

the Skull Valley Band. Plaintiffs filed a Motion to Dismiss the Counterclaim in
December 2001, and oral argument will be heard in the U.S. District Court on this and
other motions on April 11, 2002. The significance of the pendency of some of these
cases, and also the various rulings by the U.S. District Court and the Department of the
Interior, will be discussed below.

" Proceedings Pertaining To OGD Contention O

The only remaining contention of OGD is that the license application fails to
address environmental justice issues. The bases for this Contention which were admitted
by the Licensing Board were (1) allegedly disparate economic and sociological impacts
on the native community of Goshute Indians living near the project site, (2) alleged
disproportionate cumulative impacts to be suffered by members of the Skull Valley Band,
and (3) adverse effect on property values.

PFS moved for Summary Disposition of Contention OGD O on May 25, 2001,
and OGD responded with its Opposition on June 28, 2001, alleging that Chairman Leon
Bear is not a legitimate leader of the Skull Valley Band, and contending that “there is a
lack of project controls to assure project funds will reach the Tribe,” referring to “OGD’s
allegations that PFS’ improper dealings have diverted project funds into criminal

>

activities . . ..” Opposition at page 10. These allegations may be found in the 400-
paragraph Declaration of Sammy Blackbear, who signed as Tribal Chairman, claiming

that his election dates back to a 1994 recall effort. It is this Declaration, with



unsupported accusations of corruption, which is the primary basis for the Board’s
determination that there are issues of fact which prevent summary disposition of
Contention OGD O. LBP-02-08 at page 35.

In its February 22, 2002, Memorandum and Order the Board granted PFS’ Motion
for Summary Disposition in part and denied it in part. The Board held “that principles of
environmental justice would preclude making OGD’s members— if they do in fact prove
to be a protected ‘population’— bear disproportionately (from a NEPA balancing
standpoint) the net effect of the[] adverse impacts” of the PFS Facility. LBP-02-08 at
page 34. Because the Blackbear Declaration contains allegations that Band members’
requests for an allocation of the lease payments were turned down, and because there are
also allegations that Chairman Leon Bear made extraordinary purchases for his own use,
the Board held that these issues of alleged disparate impacts of the Facility must be
resolved at a hearing. Id. at page 36.

The Board acknowledged at the outset of its Memorandum and Order “that
matters of Tribal governance are largely beyond inquiry by federal (and State)
instrumentalities . . ..” LBP-02-08 at page 1. However, the Board invoked its right “to
determine our own jurisdiction to proceed, taking the proverbial ‘peek at the merits’ to
the extent necessary to resolve jurisdictional issues.” Id. at page 17. This “peek” would
be a full-scale examination of the Band’s allocation, expenditure, distribution, and use of
its own lease revenues for the purpose of determining whether the members of OGD, as a
subgroup of the Band, constitute a discrete “low income population” within the meaning

of the Executive Order on Environmental Justice. Id. at page 18.



The Board’s Order set for trial in April the matter of the allocation, expenditure,
distribution, and use of lease revenues, and ordered the Skull Valley Band to provide an
accounting to the Board and to other affected parties by March 22" of (1) the amount of
the PFS lease payments received by the Band or any member, (2) the manner in which
those funds were distributed to individuals in the Band, expended on goods or services, or
deposited to the Band’s accounts, and (3) the manner in which funds deposited in those
accounts were later distributed or put to other uses. LBP-02-08 at page 37.

ARGUMENT
I. The Board’s Decision Violates Important Principles of Federal Indian Law,
and Infringes on the Sovereign Tribal Authority of the Skull Valley Band, by
Interfering in Internal Tribal Governmental Matters.
A. General Principles of Federal Indian Law Prohibit Federal
Agencies from Interfering in Internal Tribal Matters, Including the
Use and Distribution of Tribal Funds.

The principle that matters of tribal self-governance are immune from inquiry

outside of tribal institutions has been firmly established in federal law. In Santa Clara

Pueblo v. Martinez, 436 U.S. 49 (1978), the Supreme Court ruled that federal courts

could not hear tribal members’ complaint of a violation of federal law by the tribal
government, namely the equal protection and due process provisions of the Indian Bill of
Rights applicable to tribal governments in 25 U.S.C. § 1302(8).* The Court held that the
claim against tribal officers “constitutes an interference with tribal autonomy and self-

government.” 436 U.S. at 59. The Court added: “Resolution in a federal forum of

* The Tenth Circuit had ruled that a tribal ordinance had indeed violated plaintiffs’ rights. Martinez v,
Santa Clara Pueblo, 540 F.2d 1039 (10th Cir. 1976). Counsel for the Skull Valley Band represented the
Martinez plaintiffs in the District Court and in the 10 Circuit.




intratribal disputes . . . cannot help but unsettle a tribal government’s ability to maintain
authority.” Id. at 60.

Deference to tribal sovereign authority continues in the federal courts. In January
an en banc panel of the Tenth Circuit held that the National Labor Relations Board’s
efforts to prevent an Indian tribe from enacting a right-to-work ordinance must fail. The

tribal ordinance applies to non-tribal businesses on leased tribal lands. NLRB v. Pueblo

of San Juan, 276 F.3d 1186 (10th Cir. 2002). The court observed: “In addition to broad
authority over intramural matters such as membership, tribes retain sovereign authority to
regulate economic activity within their own territory.” 276 F.3d at 1192-93.

The Board’s Memorandum and Order paid lip service to these principles, and
characterized its ruling as not intruding on tribal self-governance but seeking only to
determine whether a subgroup of the Band is receiving benefits from the PFS lease
sufficient to offset alleged adverse impacts. This inquiry necessarily insinuates the Board
into the internal affairs of the Band.

The Board’s decision appears to have been premised on the misconception that
individual tribal members have a right to the distribution of a share of tribal revenues.
There is no legal basis for such a proposition. Whether an Indian tribe decides to make
per capita distributions of a portion of its revenues to its members is a tribal prerogative.
Historically, the Bureau of Indian Affairs has played a role in the per capita distribution
of limited categories of funds held in trust by the United States in the U.S. Treasury. But
once revenues have been received by a tribe, they are no longer subject to BIA control—

with one exception mentioned below.



The most common example of federally-supervised per capita distribution occurs
when an Indian tribe is awarded a judgment against the United States under the Indian
Claims Commission Act. There is a statutory process to be followed for the preparation
of a judgment fund distribution plan, which must be approved by the Secretary of the
Interior. 25 U.S.C. §§ 1401-08. But even that process allows, but does not require, per
capita distributions to tribal members. Nevertheless, the judgment fund distribution
process has led many to believe that tribal revenues are routinely subject to per capita
allocations. This is incorrect. An exception which demonstrates the rule is a provision in
the Maine Indian Claims Settlement Act of 1980, which provides for distribution of a
portion of the income from a settlement trust fund to Passamaquoddy and Penobscot
tribal members over the age of sixty. 25 U.S.C. § 1724(b). Per capita distribution of
such trust funds held in the U.S. Treasury must be authorized by federal statute, or
requested by the tribe. 25 U.S.C. § 117a.

But, in this day and age, many revenues from tribal enterprises are paid directly to
the Indian tribes, and are not held in U.S. government trust accounts. The BIA makes no
decisions on the expenditure or allocation of such tribal funds—with one exception.
Under the Indian Gaming Regulatory Act of 1988, 25 U.S.C. §§ 2701, et seq., a tribe may
not make per capita distributions of its gaming revenues unless a plan for doing so has
been approved by the Secretary of the Interior. 25 U.S.C. § 2710(b)(3). Even so, the
decision to make per capita distributions to tribal members is, in the first instance, a
tribal one; and federal courts do not become involved in tribal decision-making with

regard to such revenues. See Smith v, Babbitt, 100 F.3d 556 (8 Cir. 1996).
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In short, there is no federal statute of general applicability governing the
distribution or expenditure of tribal lease revenues. Unless a tribal constitution, or a
specific federal statute, requires the review or approval of the Bureau of Indian Affairs
before tribal funds may be disbursed, the BIA is not involved. This is a matter within the
discretion of the tribal government, and the tribal decision is not reviewable by a federal

agency or court. Vizenor v. Babbitt, 927 F.Supp. 1193, 1203 (D.Minn. 1996). There is

certainly no federal right on the part of a tribal member to demand a share of tribal lease
revenues.

Whatever misconceptions the Board may have had regarding federal supervision
over tribal funds, it struggled mightily to find some basis in federal law for intervening in
Skull Valley Band internal tribal matters. The Board professed to have found an
“exception” for “special situations” in dicta found in two Tenth Circuit decisions. LBP-

02-08 at page 16. The Band submits that no exception, if any exist, is applicable here.

The two decisions are Wheeler v. Department of the Interior, 811 F.2d 549 (10th-

Cir. 1987), and Nero v. Cherokee Nation of Oklahoma, 892 F.2d 1457 (10th Cir. 1989).

Both affirmed District Court decisions declining to entertain challenges to Cherokee
Nation tribal governmental matters, namely a tribal election and a question of tribal
membership eligibility, respectively. The Wheeler decision states: “The federal courts
bave also [in addition to Congress] encouraged [tribal] self-government. Specifically,
they have stated that when a dispute is an intratribal matter, the Federal Government
should not interfere.” 811 F.2d at 551 (emphasis added.) The “special situations”
suggested in the opinion have absolutely no applicability to Contention OGD O. They

both involve the Department of the Interior: “If a Tribe’s constitution or its statutes call

11



for the Department to take an active role in [tribal] lawmaking . . . [and where] certain
federal statutes require Department involvement in tribal matters.” 1d. at 551-52. Neither
“special situation” exists here.

The Nero opinion discusses a previous Tenth Circuit decision, Dry Creek Lodge

v. Arapahoe & Shoshone Tribes, 623 F.2d 682 (10th Cir. 1980), which was invoked by

the plaintiff-appellants in Nero as a basis for federal court jurisdiction over an Indian
Civil Rights Act complaint, notwithstanding the broad language of the Supreme Court

decision in Santa Clara Pueblo v. Martinez. The Nero court characterized the narrow

exception found in Dry Creek Lodge as involving three requirements: (1) that the

plaintiff be a non-Indian; (2) that the complaint does not involve an internal tribal issue;
and (3) that tribal remedies are unavailable. Contention OGD O clearly does not meet the
first two tests; hence, even if this exception applied to an NRC proceeding—which it
does not— it would be unavailing here. The Board’s Memorandum and Order
nevertheless cited Nero for “some suggestion . . . that circumstances might permit
intrusion into the realm of Tribal governance where no tribal forum for interpreting
Tribal law exists.” LBP-02-08 at page 16. As shown above, this is not a correct reading
of Tenth Circuit precedent in this area, including Nero. The fact that the Skull Valley
Band does not have a full-time tribal court to adjudicate disputes among members of this
small Tribe is certainly no basis for federal agency intrusion into internal tribal matters.”
This has never been a basis for federal court jurisdiction since the decision in Santa Clara

Pueblo v. Martinez, as Santa Clara Pueblo itself had no tribal court independent from its

* Indeed, Exhibit B to the Sammy Blackbear Declaration is Title 1 of the Band’s Tribal Code. Section 3
recognizes the existence of a Skull Valley Band Tribal Court.

12



Tribal Council. See Martinez v. Santa Clara Pueblo, 402 F.Supp. 5, 10 (D.N.M. 1975).
The Martinez Plaintiffs made that point to the Supreme Court, to no avail.

The Board then reached even further to justify its Order with an attempt to
distinguish this licensing proceeding from much of the body of precedent admonishing
federal courts and agencies not to intrude into tribal internal affairs. The Board suggested
that the Skull Valley Band “itself initiated the involvement with the non-Tribal
adjudicator, first by entering into a business relationship with an organization seeking an
NRC license . . . and then by intervening in this licensing proceeding.” LBP-02-08 at
page 17. Needless to say, this is a rather rude surprise to the Skull Valley Band—that it
must open its books to federal agency scrutiny in the name of environmental justice when
it enters into a lease of its land and then expresses interest in a licensing process. If this is
a valid distinction, many other Indian tribes will be similarly rudely surprised when they
intervene in federal agency proceedings. Tribal intervention is common before a number
of federal adjudicatory and regulatory agencies, e.g., the Federal Energy Regulatory
Commission. Moreover, all leases of tribal land require federal approval, a federal action
which often implicates compliance with NEPA on the part of the approving agency,
namely BIA. If the logic of the Board’s suggestion is correct, then the BIA itself will
have to delve into the issue of how the lessor Indian tribe allocates, distributes, and
expends lease revenues before the agency can close the NEPA record and make a
decision whether to approve the lease. This has most definitely not been the way BIA
considers leases for approval. Nor does the applicable statute, 25 U.S.C. § 415, authorize

that kind of BIA inquiry into the manner in which a tribe allocates, distributes, or
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expends its lease revenues. It is not difficult to imagine how tribes will react if the BIA
begins to engage in that kind of inquiry.®

There is one statute which invites federal inquiry into matters of tribal finances.
That is 18 U.S.C. § 1163, which makes it a federal crime to steal or embezzle tribal
funds. Sammy Blackbear’s Declaration, submitted on behalf of OGD, alleges—with no
supporting documentation whatsoever—that members of the Skull Valley Band have
been deprived of hundreds of thousands “if not millions, of dollars” as a result of a
“systematic, longstanding, blatant pattern of corruption, oppression and abuse”, and that
this has been reported to federal officials “but nothing is ever investigated or resolved.”
99 31-37. In fact, these accusations were conveyed to the Federal Bureau of Investigation
and the Department of the Interior’s Inspector General in March 2000 and again in
January 2001. See Exhibit BB, at p. 7. Very recently, Mr. Blackbear was quoted in the
Salt Lake City media as saying that U.S. Senators Hatch and Bennett played a role in
reinitiating such an investigation. “Did Hatch, Bennett Spur Goshute Probe?”, Deseret
News, March 14, 2002. Skull Valley Band leaders are currently cooperating with a
pending federal law enforcement investigation. Misappropriation of tribal funds is
certainly a concern of the Band. As the Board noted in its Memorandum and Order
(LBP-02-08, footnote 10), there is pending litigation over the raiding of bank accounts of
the Skull Valley Band. The FBI and the Inspector General are the agencies authorized to

look into such matters, not the Atomic Safety and Licensing Board. The leaders of the

6 . s . .
Even assuming arguendo that the use and distribution of tribal lease revenues were an appropriate

subject for federal agency review— which the Skull Valley Band does not concede— it is the Secretary of
the Interior, not the Nuclear Regulatory Commission, to whom Congress has delegated matters involving
tribal leases. 25 U.S.C. § 415; cf. Yavapai-Prescott Indian Tribe v. Watt, 707 F.2d 1072 (9th Cir.) cert.

denied 464 U.S. 1017 (1983). Neither an Executive Order nor NEPA can change that allocation of agency
responsibilities.
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Skull Valley Band should not be subjected to a hearing to defend themselves to the Board
against these unspecific allegations of criminal conduct made by a political opponent.
B. The Board’s Decision Violates the Sovereign Governmental
Prerogatives of the Skull Valley Band Tribal Government.

Not only does the Board’s February 22™ Memorandum and Order violate
precepts of federal lvaw which bar federal intrusion into internal tribal governmental
matters; the Board’s decision would in fact interfere with the Skull Valley Band’s
government, and is scornful of Band governmental processes. The Board’s decision
refers to the Band’s leadership as the “putative officers” (LBP-02-08 at p.6), and
questions the standing of Tribal Chair Leon Bear based on the absurd allegation by Mr.
Blackbear that Mr. Bear “is Goshute only by adoption.” LBP-02-08 at p. 36, footnote 55.
Although the Board acknowledged the primacy of the BIA in matters involving
governmental relationships with the Skull Valley Band, it gave little or no weight to
Declarations submitted by the BIA Superintendent, instead proposing that he testify in
response to the allegations in the Blackbear Declaration and “set[] out his understanding
of the BIA’s authority and responsibility to bring about change in the situation.” Id. at p.
37.7 The Board’s approach clearly invites an inquiry into the question of who leads the
Skull Valley Band. Notwithstanding that this is a matter wholly outside of the Board’s
purview, it is important to set the record straight.

As reported above, the question of whether the PFS lease was validly approved
by the Band has been the subject of multiple lawsuits, none successful. During the
pendency of these suits the BIA has continued to work with NRC staff and other agencies

on the preparation of the Environmental Impact Statement, based on the assumption that

7 BIA Superintendent David L. Allison retired from government service in January 2002.

15



the Skull Valley Band and PFS have entered into a valid lease, yet subject to final BIA
approval. The BIA has examined the broad allegations made by Mr. Blackbear and his
political allies, and has dismissed them. In a detailed August 20, 2001, decision, attached
as Exhibit BB, the BIA Western Regional Director upheld the Superintendent’s
conditional approval of the lease. As mentioned, four members of the Band have pursued
a further administrative appeal to the Interior Board of Indian Appeals (IBIA). They are
represented by current counsel for OGD.

The Regional Director’s decision is instructive. He addressed the general
allegations of bribery, corruption, and misappropriation of tribal funds: “No names are
provided, no places, and no specific acts are set forth by the appellants to corroborate or
substantiate these allegations.” Exhibit BB at p. 7. He noted that referrals had been
made to appropriate law enforcement agencies, and that there could be no adequate
response to such vague and general allegations. Id. He did not order a hearing to
entertain these allegations, but held that the dissidents must take their grievances back to
the Band for resolution in tribal forums. Id. at p. 5. He also invoked “the long-standing
policy of the BIA ... to avoid interference into tribal politics and decision making, where
the official government of a tribe resolves to undertake a certain action, and that action is
challenged by another group or faction within that tribe ....” Id. He denied the
dissidents’ appeal on the grounds of ripeness, standing, and failure to exhaust tribal
remedies. Id. at p. 11.

More recently, Mr. Blackbear and other opponents of the Band’s leadership
claimed that Chairman Leon Bear had been recalled from office by tribal members, and

that an election had been conducted for a new slate of officers. This was reflected in an
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October 3, 2001, letter to the Board from Mr. Blackbear and two others claiming to be
the new officers, with Mr. Blackbear as Vice-Chair. (The need for this latest recall effort
is, of course, inconsistent with Mr. Blackbear’s previous insistence that he was the true
tribal chairman, dating back to a 1994 recall. Apparently, even his political allies never
believed that singular claim.) In a December 10, 2001, Memorandum and Order the
Board noted that the “purported new leadership group” had failed to respond to Board
requests for either an entry of appearance or an information report. However, the Board’s
February 22 decision, relying in part on “contemporary newspaper reports”, reflects some
doubt whether Chairman Leon Bear leads the Band, “exercising the authority he claimed
by virtue of having been previously elected ....” LBP-02-08 at p. 6.

BIA Superintendent David Allison was witness to the events of August through
October 2001, and his Declaration of October 24, 2001 (noted in LBP-02-08, footnote 20,
but also attached here as Exhibit CC), demonstrates that BIA continued to deal with
Chairman Leon Bear and Vice-Chair Lori Skiby as the duly elected representatives of the
Band “for purposes of the provision of federal programs and federal funds.” Exhibit CC,
9 10. This has not changed. Attached as Exhibit DD is a March 25, 2002, letter from
Acting Superintendent Allen Anspach advising Chairman Bear that the BIA continues to
deal with him and Vice-Chair Skiby for purposes of contracting for federal programs and
delivery of federal services to the Band.

The Board’s apparent doubt about the Band’s leadership may have underlain its
justification for its intrusion into Band financial and governmental matters. That
intrusion would be deep and unwarranted. The Board’s order for a full accounting of the

expenditure, distribution, and use of these funds would necessarily reach transactions
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among members of the Band, and the interpretation of tribal traditions, laws and
resolutions for which the Board has no expertise or authority. There is no basis for a
federal agency inquiry into such matters, which are the sole province of tribal law.

As demonstrated in the attached Exhibit EE, the Declaration of Band Chairman
Leon Bear, accompanied by Band financial documents,® PFS revenues are deposited by
Band officials into bank accounts where other tribal revenues are also routinely
deposited. 1d. § 8. Such an accounting would do competitive harm to the Band,
revealing their investments and business transactions to persons who seek to obtain a
competitive or political édge against the Band, and to undermine its financial planning for
the future. Indeed, the General Council of the Band passed a resolution a few years ago,
requiring confidentiality in the handling of internal Band documents— for the very
reason that the State of Utah has sought to undermine the Band in the State’s effort to
block the PFS project. See Exhibit FF, General Resolution 99-04E. The Board’s
decision runs contrary to this tribal law.

Further, the distribution of funds to tribal members also involves personal
transactions which are absolutely no business of the Board. Dividends are paid to tribal
members when Band finances allow, and where Band resolutio;ls authorize such
dividends. Declaration of Leon D. Bear, Exhibit EE at 9. As shown by Exhibit B to
the Leon Bear Declaration, a copy of a dividend check and stub with the name of the

payee Band member redacted, the amount of a dividend payment may depend on debts

& This exhibit is the same Declaration filed as Exhibit 1 to the Band’s March 4, 2002, Motion for Directed
Certification (incorrectly marked Exhibit A. The two attachments to that Declaration are denoted Exhibits
A and B.) The Band is today filing a new Motion for Protective Order to protect the two financial
documents attached to the Declaration. Counsel for OGD and PFS have advised that they concur in this
Motion,
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owed to the Band by a particular Band member. Loans and dividend payment advances
are often made to Band members to help them pay other debts. The criteria for such
loans and advances, and the manner in which debts are incurred under tribal law, are
matters reserved for the consideration of the tribal government.

The Board’s decision involves an inquiry which will do irreparable and
immediate damage to Band members and to the tribal government. Band members will
no longer be secure in the knowledge that their transactions with the Band are
confidential. Their employers, neighbors and family members will be able to discover
information about them, which they had assumed would be kept in confidence. The
revelation of personal transactions may also disrupt tribal governmental processes,
injecting personal feuds into consideration of Band policy and budgetary matters. (A
reading of the Blackbear Declaration makes clear that this is a motive underlying the
claim of environmental injustice.)

With its February 22, 2002, Memorandum and Order, the Board has immersed
itself into the waters of tribal finances and politics, personal relationships among Band
members, business transactions between the Band and third parties, and issues of
interpretation of tribal resolutions and ordinances. Much of this information has never
been revealed outside of the Band. It is clear why the courts have admonished federal
agencies not to delve into such matters. The modern policy of tribal self-determination is
designed to give Indian tribes the opportunity to make their own decisions about matters
tribal in nature— to make their own mistakes, if you will— without the pervasive

oversight of the federal government which crushed tribal initiative for so many decades.
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1L The Board’s Decision Misapplies Executive Order 12898, and Is
Inconsistent with the National Environmental Policy Act.

The Board’s February 22™ decision to require an accounting and trial of the
distribution, expenditure, allocation and use of the Skull Valley Band’s lease revenues is
premised on agency compliance with Executive Order 12898. The Board’s reading and
application of that Executive Order violates both its letter and spirit with an interpretation
which undermines the sovereignty of Indian tribes. The Board’s treatment of OGD as a
potential “low-income population”, namely as a subgroup of the Skull Valley Band,
within the meaning of that term in the E.O. is also erroneous. And the application of the
Executive Order to address alleged economic impacts of the Project is inconsistent with
both the Order and NEPA.

Executive Order 12898 requires each federal agency to achieve environmental
justice “by identifying and addressing, as appropriate, disproportionately high and
adverse human health or environmental effects of its programs, policies, and activities

9

on minority populations and low-income populations ....” Section 1-101 (emphasis
added.) Not surprisingly, the Executive Order contemplated coordination of its
implementation with Indian tribal governments. See Sections 3-302(d) and 6-606.

The Executive Order on Environmental Justice was never intended to undermine

federal respect for tribal institutions. Moreover, it must be read in the context of other

recent Executive Orders calling for federal agencies to work closely with Indian tribes,
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respecting their laws and institutions, and deferring to their decisions on matters tribal.

Executive Order 13175 (November 6, 2000), Section 3, states:

(a) Agencies shall respect tribal self-government and sovereignty, honor tribal
treaty and other rights, and strive to meet the responsibilities that arise from the
unique legal relationship between the Federal Government and Indian tribal
governments.

{b) With respect to Federal statutes and regulations administered by Indian tribal
governments, the Federal Government shall grant Indian tribal governments the
maximum administrative discretion possible.

(c) When undertaking to formulate and implement policies that have tribal
implications, agencies shall:

(1) encourage Indian tribes to develop their own policies to achieve
program objectives;

(2) where possible, defer to Indian tribes to establish standards; and

(3) in determining whether to establish Federal standards, consult with
tribal officials as to the need for Federal standards and any alternatives that would
limit the scope of Federal standards or otherwise preserve the prerogatives and
authority of Indian tribes.

The guidance on deference to tribal decision-making on matters federal shows

that the Board’s Memorandum and Order is wholly inconsistent with this government-
wide policy. Most importantly, this statement of policy implicitly recognizes the

principle of federal law that federal agencies have NO authority in matters tribal in

nature. This directive requires agencies to give “maximum administrative discretion” to
tribal governments with respect to federal statutes and regulations. Clearly, deference to
total tribal administrative discretion is required for matters of tribal law and custom.
Indeed, since the lease agreement must be approved by the Indian tribe in the first
place, the concept of environmental justice, that is, avoidance of disparate treatment of a
low-income population, has no meaning here— where an Indian tribe with a low-income

population has agreed to the use of its lands in return for various benefits paid by the

21



lessee or otherwise arising from the terms of the lease. What kind of environmental
justice is it that would allow a minority within a Native American community to defeat
the wishes of the majority population seeking economic development for their
impoverished reservation?

Thus, the Board’s Order has interpreted the Executive Order in a manner which
cannot be justified. A “low-income population” should have a “geographical proximity”
or “common conditions of environmental exposure or effect” with reference to Census
data. See Appendix A of the Council on Environmental Quality’s Guidance Under the
National Environmental Policy Act. But the Board is treating OGD as a “subgroup” of
the Band, which has a single reservation where, it is fair to say, both opponents and
proponents of the project reside, sometimes within the same families. See attached
Declaration of Tribal Chairman Leon Bear, Exhibit EE. Many Band members live off of
the reservation, and would like to see job opportunities which will enable them to return
to the reservation. OGD itself is made up of both members and non-members of the
Band (LBP-02-08 at page 2), and thus cannot qualify as a subgroup of the Band—even if
such a distinction were warranted under the Executive Order. There is nothing in the
record which even suggests that OGD is a discrete low-income population. Rather, the
Board has latched onto unsupported allegations made in Sammy Blackbear’s Declaration
of June 28, 2001, that the Band leadership has discriminated against political opponents
and favored cronies in the distribution of lease revenues, to find a possible basis for
contriving a low-income population out of those allegedly poverty-stricken political

opponents. Even the OGD Contention does not assert that.
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NEPA does not give the Board the power to do engage in such an inquiry under
the rubric of environmental protection. “NEPA is meant to supplement federal agencies’
other non-environmental objectives, not to transplant specific regulatory burdens from
those expert agencies otherwise authorized to redress specific nonenvironmental
problems and pointlessly to reimpose those objectives on other unqualified agencies.”
Glass Packaging Institute v. Regan, 737 F.2d 1083, 1092 (D.C. Cir. 1989). It is the
Department of the Interior which has the delegated authority to decide whether the PFS
lease should be finally approved, as being in the best interests of the Skull Valley Band.
Neither NEPA nor the Executive Order on Environmental Justice shifts this duty to the

NRC.

III. The Board’s Decision To Hold a Trial on the Distribution, Allocation,
Expenditure and Use of Tribal Lease Revenues Is Not Supported by the Record.

In the previous sections the Band has demonstrated that the Board’s decision to
conduct a hearing on the Skull Valley Band’s distribution, allocation, expenditure, and
use of tribal lease revenues violates federal law and is not an authorized function of the
NRC. In addition, it must be pointed out that there is not a sufficient record to justify
such a fact-finding exercise. The Board has relied entirely on the Declaration of Sammy
Blackbear to provide a foundation for its determination that a trial is necessary. Apart
from the fact that Declaration has little or nothing to do with OGD Contention O, it does
not constitute probative evidence sufficient to establish a genuine disputed material fact,
which would bar Applicant’s Motion for Summary Disposition of that contention. The

Declaration is, quite simply, a mud-slinging exercise by a political opponent of the Tribal

23



Chairman. The assertions of “fact” contained therein are transparent accusations,
unsupported by the hundreds of pages of exhibits attached thereto.’

The Board’s decision states: “Whatever the legitimacy of [the Declaration’s]
characterization [of “corruption, oppression and abuse™], or of Mr. Blackbear’s claim to

the Tribe’s legitimate leader, from our perspective the key feature of the allegations is the

claim that the Applicant’s lease payments, intended for the Band, have been appropriated

by Mr. Bear exclusively for his personal use and that of his allies, and withheld from any

Tribal members who opposed the project.” LBP-02-08 at p.10 (emphasis in original.)

Later in its Memorandum and Order the Board cites to specific paragraphs in the
Declaration for “facts ... material to the issues we must decide.” Id. at p. 35. These
“facts” are no more than accusations that Leon Bear has absconded with the PFS lease
money, and that Mr. Blackbear and Ms. Bullcreek and their families have been treated
unfairly. Among the preposterous allegations made by Mr. Blackbear— and considered
by the Board— is that Leon Bear is Goshute only by adoption and that he “has not taken
an interest in Goshute social and cultural traditions.” Id. at p. 36, footnote 55.

The Board insisted on absolutely no detail from Mr. Blackbear, and got none. For
example, the Board relied (LBP-02-08 at p. 35) on the following allegation: “258. Leon
Bear and some of his co-conspirators have announced that PFS has paid them and the
Tribe millions of dollars as a result of this purported ‘lease agreement’ of Tribal trust
lands.” Mr. Blackbear provides no dates, no places, no context whatsoever for this

incredible statement. Yet the Board held that this kind of allegation puts in issue for trial

® This statement, and the following discussion, should not be interpreted as suggesting that an evidentiary
hearing is required to determine the accuracy or veracity of the Blackbear Declaration. This discussion is
intended merely to show that the Declaration (with exhibits) is an inadequate basis for requiring a hearing
on any question at issue in this proceeding.
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a full accounting of all tribal lease revenues. This “evidence” falls far short of the kind of
showing necessary to deny a Motion for Summary Disposition and require a trial.

Mere allegations do not suffice to contradict a movant’s showing that there are no
genuine issues of material fact which would bar summary disposition. An opponent of
such a motion must put forward evidence in the form of specific facts to contradict the
evidence offered by the movant or otherwise point to specific facts which would
demonstrate a trialworthy issue. “[GJenuineness and materiality are not infinitely elastic
euphemisms that may be stretched to fit whatever perénations catch a litigant’s fancy.”

Blackie v. State of Maine, 75 F.3d 716, 721 (1st Cir. 1996). “In the lexicon of Rule 56,

‘genuine’ connotes that the evidence on the point is such that a reasonable jury, drawing
favorable inferences, could resolve the fact in the manner urged by the nonmoving party,
and ‘material’ connotes that a contested fact has the potential to alter the outcome of the
suit under the governing law . . .” Id. The standard for summary disposition of an issue
before the ASLB is no less.

It is valuable to note that the Department of the Interior found it necessary to
review Mr. Blackbear’s similar allegations made in the context of the administrative
appeal from the Superintendent’s conditional approval of the PFS lease. The Western
Regional Director gave the Declaration no weight because of the unsubstantiated nature
of the allegations. See Exhibit BB at pp. 6-7. The Board should have done the same.

CONCLUSION

In sum, OGD offered no credible evidence to contradict the bases for Applicant’s

Motion for Summary Disposition, and the Board erred in not granting the motion in its

entirety. It appears from the second part of the Memorandum and Order, “The Wisdom
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of a Settlement”, that the Board’s decision to require a hearing on the equitable
distribution of lease revenues may have been driven by a sincere desire to assist various
Band political factions through a settlement process to resolve these internal tribal
disputes. Notwithstanding the Board’s laudatory motives, it had no authority to do so,

and such agency intervention violates federal law.

Respectfully submitted,

Tim Vollmann
3301-R Coors Road NW #302

Albuquerque, NM 87120
Telephone: (505) 792-9168

Attorney for the Skull Valley Band
of Goshute Indians

26



. ' . [SKULL VALLEY BAND

EXHIBIT -- AA

Seneral Councll
Resoclution No. 87-12A

Skull Vallay Roservation
Uintah and OQuray Agency

Date: December 07,1896

SKULL VALLEY BAND OF GOSHUTE INDIANS

WHEREAS., the Skul! Valleay B8and of Goshute Indiane ofF
e Skulli Valley Indian Reservation, hereinafter referred
to as the "BAND,” iz racognized as an Indian Tribe by
Ihe Secretary of tha Interior for Federsa]! purposes. and

WHEREAS., the SBAND conducts all Triveae! business Dy
means of a Goemerail Councli compriceed of tha eligible
membership of the SBAND, and )

WHEREAS, tho Executive Committee is the governing
body of the BAND elected by the Benearal Councit and
Nas the powers delegated to it by the Genaral Councit,

and

WHEREAS, theg Gaenaral Council passed General
Council Resafution No. 84-02 dated February 19, 1994,
which among Othar things, authorizod the Exacutivg
Committaee 10 entar Into formal credible negotiations
witlh utdlily COMPpAanNia@s and/Or Oother private entities for
1Ne building of an interiMm ztorago facility for spoent
Nnuciear fuet omn the Skutl Vallay indian eservation,
Toocele County, Utath (the "Reservation™). end

i

WHEREAS., the Executive Commillee nas entered into
Tormal credible nmnegotialicons with the Private Fuaeal
Storage L.L.C. (the "L . LL.C.") tor the building of €wuan
Interim Siorage Facifity, and has analyzed the feasibDility
Of The doevalopmeni, ConNgtructlion. financing. Ownarenip
and operation O a Privale interim spent nuclear Tueal
sStorage facility (the "Factlity™), such Facility 1o be
locatad o the Resarvaltion, and

WHEREAS, tNe Executiva Committeoe hias advised the
Gorneriil Counclt of 1the feasidDilitly of the Facility and hes
recommMmuonded tnat it ig in 1he Dest INterest of the BAND
10 enler NtC a Business Leasa, 8 draft of whHich s
ATTAChed heralo. and Other relevant coniracts,
agreements, leases8. CONSOEnIs Or other documents witn
the L.LL.C. and/or Federal! agencies oOf the United Statos
TOr the purposes of the development, construction,
frhancing, Ownership and operation of the Facility, andgd

WHEREAS, the AQeneral Councll has determinaed that it
Is Teagiblea and in tho best interest of the BAND to entor
MO agreemaeante wilh the L. L.C. 10 have the Faotlity
develiopoed, conairucted. financed., owned and Ooperatad,
and thorefore it 1S in 1the Dest iNtereatas of tha AND o
oOxegoule the attached Business Loase msnd otheaer reiavant
CoONireactls, agreeMmMantsg,. (64scs, CoNcaonts Or other
doCcCurmeantg, ’



General Council
Regolution No. QV7-12A

Page Two

~
~

SE 1T RESOLVED BY THE
OF THE BAND PURSUANT TO

i U nd L
TS SOVEREIGN AUTHORITY., AS FOLLOWS:

1. The Qeneral Councll heredby adopis. approves,
ratities and confirms the tarms and conditions Of the
attacnoed Business Leaceo by and baetlwean the BAND and
L.LL.C., atong with its ailtlachmeants and exhibite, and
Urgaes 1ts prompt approval by the SBureau of Indian
ATfairas. Nuclear Regulatory Commission and any other

relevani Tederal agencles.

2. The General Council heredby authorizecs the
Executive Committee Chralrman and/or his designee (o
oxecute the Tinal Business Leaze and amendmaents,
Mmoditications and resiatements of the Susiness Lease, (f
any, as May be naecessary (o conform sald agreemants
1O revisions identitied by the Bureau ot indian Affaira,
Nuciear Reguiatory Commission or other relevant
fTedaeral agencCy to compily with law oOr reguiation Oor 10
any, a3a Mmay De necessary to modify said agreement to
revigsions negotiated Dy TNe Exacutive Committee
Crnadirman and/or his dosigrnee and the L.ILL.C..

3. Thne General Council herepy authorizes the
Executive Commaittee Chiairman and/or hie designees to
exacutle mny Other relevant contracts, agreements,
leasaeas, CONsSents or otheaer documents with the L. . C.
and/or federal agencios of the United Stataeas and 10 take
any and all Oother aclionNs necessary and proper, Tor tho
purpoees of The development, construction, Tinancing.
ownership and operation ot the Facility.

4. The Executive Committee shall have tha full
Authority and is hereby authorized 10O entar iNtoO waivars
of 1tthe sovereign immunity of tha BAND, thg waiver of
Tribal Court juriadiction and thae waiver of any
raequirement 10 exhaust Tribal Court remeadies, solely
it the L.L.C., whether within the Business Lease or
any other relavant conNnlracls. agroaements, leasoexc,
CONSOMNIE Or JItNner docCurmants with the L.L.C. and/or
faegeaeral agenciags of the United States for the purposoes of
tho davoelopment, CONSIructlicon, timnamncing, Ownarship and
operation ot the Facility: provided, howea@ver, that trust
ilands of the United States chall in Nno way de affacted Dy
salid walver of sovereign immunity of the BAND.

5. This Resoiution supersedoes and repiaces aill prior
in conTtlict

resolutlionNns, Oor pOrtions thereof, wnich are
with the proviSions nercin.,

Q}L‘L; Do
Y (_L Lcoq.&
/4 2. ./
SR paree V- njach

Sdr Clovn




Seneral Council -ﬁ
Resolution No. 9Q7-12
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Ceoartification

. hereby certify 1that General Council Resciution No.
the Skull Valley Band at
mt Skuit Vailley .,

87-12A was adopted D
Goshutle [Nndians at a du'y‘;_sued eeting
Utath on this 7”77 day o /_{/aqm §%( L1996,

y tThe BAND for the

according 10O INe cusStomMms practice
conduct of ite Mmeetings. Al adult members of the BAND
having becen duly notifiad of this meeting. The
resolution was adopled by a vote of mMmambara
repregsenting the majority of the voling membears of the
B8AND present at this meeting: _ 2/ voted FO®R,

', voted AGAINST.

OMMaatTea




KESOL UWTON
ATTACEMENT NO __97-123(1)
skull Valley Reservation
Ulntah and Ouray Agency
Decenber , 1996

SKULL VALLEY- BAND OF GOSJUTE INDIANS

Skull Valley Band of Goshute Tndians (the "Band") is

WHEIREAS, the
the Secretary of the

a Iederal&v recognized | Indian Tribe by
Interior for federal purpo“eq, )

WHEREAS, the BAND conducts its Tribal business by means of a
General Council comprised of the eligible membership of the BAND:

tha governing body of the BAND

WHEREAS, the Executive:isCormitiée is
e powers delegated to it

elected by the General Council and has th
by the General Council, and,

WHEREAS, the General Council (1) pasmed Resclution No. 97-12A on
December 7, 1996 which adopts, approves, ratifies and confirms the
terms and conditions of the draft Business Lease by and between the
BAND and the Private Fucl Storage, L.L.C. (the "L.L.C."), along
with its attachments and exhibits, 211 of which are attached to
said Resolution (such Business Lease to be for the development,
construction, [inancing, ownership znd operation of a private
interim cpent nuclear fuel storage facility (the "Facilitvy"), and
(1i) urges its prompt approval by the Bureau of Indian Affairs,
Nuclear Qegulatory Commission and. =zny other relevant federal

agencies, and, -

WHEREAS, General Council Resoluvtion N 97-12A authorizes the
Exacutive Committee Chairman and/or his designee to execute the

final Business Lease and Amendments, meclifications and restatements

of the Dusiness Lease as may be mnecessary to conform said
agreements to ravisions identified by the Bureau of Indian Affairs,

the Nuclear Regulatory Commission or other relevant Pederal
agencies to comply with law or regulation or as may be necessary to
modify saild agreement to revisions negotiated by the Executive
Committee Chairaman and/or his designee and the L.L.C., and,

WIIEREAS, Generul Council Resolution No. 97-12A authorizes the
Executive Commiltece Chairman and/or his designee to execute all
other rclevant contracts, agreements, leases and other documents
for the purpose of development, construction, financing, ownership

and operations of the Facility, and

WHEREAS, General Council Resolution WHo. 97~12A gives the Executive
Committee the 1rull authority and authorization to enter into
wa1vers of the zcvereign immunity of the BAND, the waiver of Tribal
Court jurisdiction and the waiver of any reguirement to exhaust
;r;bal Court remedies, solely with the L.L. C., as furxthcr provided
in said Resolution.
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T ‘ - - - RESOLUTZON
ATTACHMENT, NO._ 97-12A(1)

DATE /2 L x¢ &7

NOW, THELRETORE, BEL 1T REsSOLVED, that we the under51gned -support

approve General Council  Resolutioh No. 97-12A and s3upport
authorizations given to the kxecutive Committee Chairman and/or
designee on this viable economic project for the Band.
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CERLLELCATION

I hereby certiiy . hat this Resolution Attachment No 97~12Aa(1)
wasg, adopted by the Skull Valley Band of Goshute lndians, on this
LR day of S iwpssber.., 1996 according to the customs practice
by the Band.

All adult members’ signing this  Xesolution are
enrolled menbers cof the Band.

. e o S
. Lo ﬁ_{ﬁ,‘\&v__’_{/_ _ A s .
. -—hacecutl*;(e officer
- Ekull yalley Goshutes
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United States Department of the Interior PRIDE IN E——
BUREAU OF INDIAN AFFAIRS ARERICA sesassnay
WESTERNREGIONAL OFFICE e —
P.0.BOX 10 %
PRBOENIX, ARIZONA 85001 | 4
SKULL VALLEY BAND
EXHIBIT -- BB
CERTIFIED MALL - RETURN RECEIPT REQUESTED AUG 2 0 200%

Mr. Duncan F. Steadmen, Esq. -.
Steadman, Fairbanks & Shepley, L.C. ;
550 South 300 West ?
Payson, Utah 84651-2808

Dear Mr. Steadman:

This Decision, made pursuant to the authority outlined in 25 CF.R. §§2.4(a) and 2.19(a), :

decides an appeal regarding a proposed business lease entered into between Private Fuel Storage, :
LL.C. ("PFS”) angd the Skull Valley Band of Goshute Indians (“Band™) of Uteh. The appeal was
filed by you on behalf of twenty members of the Band® who oppose the business lease and its purpose.
Though it is not clear that the lease in its present form is appealable under 25 CF R. Part 2, an issue
that will be fully examined infra, we are still rendenng a Decision in this matter, largely because of
the obvious and fractious controversy surrounding this Jease and its purpose, which is the temporary
storage of nuclear waste on the Band’s reservation in central Utsh. This proposal is apparently
supported by a majority of the Band’s voting members but binerly contested by not only the
appellants herein, but by the State of Utah and several other entities.

Procedurally, the appeal was brought to you on behalf of Sammy Blackbear, Sr., and other
members of the Band, through the filng of a “Notice of Appeal” dated September 22, 2000,
containing the eppellents’ stetement cf reasons for the appeal. Thereafier, by letter through counsel
dated September 29, 2000, the Confederated Tribes of the Goshute Reservation sought to ‘Soin and
intervene™ in this appeal. By letter dated October 6, 2000, the State of Utah, through the Office of
Anomney General, declared that the State “hereby joins in and supports™ the same appeal. By an
“Answer of Interested Party™dated October 17, 2000, a group comprised mostly of Band members

'Although twenly names appear in the caption 1o the appeal filed with the Regional Direcior, records of the
Bureau of Indian Affairs indicate that Kenncth W. Eagle died July 28, 2000, Marvin R Wash died January 12, 1999;
and Edwin Clovey and Diane Eaglc Tom both have s1ated in writing that they do not want 10 be listed with the
appcllants. Accordingly, it would appear that only sixicen rather than Twenty members of the Band are willing and
conscions participents, and notice of this decision is being provided 1o those individuals through this leney 10 you, 28
their coumsed of record
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and called Ohngo Goudadeh Devia Awareness (“OGDA™), whose prncipal is Margene Bullcreek,
aiso a named appellant in the September 22, 2000, appeal, sought to join in and support the appeal.
On October 25, 2000, PFS filed an “Answer of Inmerested Party” 1o the appeal. By letter of October
25, 2000, the Band itsclf filed an “Answer of Intesested Party.” On Oclober 30, 2000, -the
Confederated Tribes of the Goshute Reservation filed a xeply 1o the responses of PFS and the Band.
Finally, on November 19, 2000, the onginal appellants filed a reply 10 the responses of PFS and the
Band ? Many of the points raised in support or in opposition to the business Jease and its purpose by
the various parties involved are duphcative, and can be reduced to scveral basic categories or
arguments. In what follows, these points will be addressed and exemined under general headings
descriptive of the caicgories or arguments in which they belong.

Timdiness: Given the unusually controversial and extraordinary nature of the issues upon
which the appellants based their appesl, what would otherwise be incontrovertible grounds for
surnmary dismissal under 25 CF.R. §2.17 are not being invoked to disnwss this appeal summarily.
The action or decision of the Bureau of Indian Affairs ("BIA™) being appealed is the conditional
approval of the “Amended and Restated Business Lease Berween Skull VaBey Band of Goshute
Indians and Private Fuel Storage, L.L.C.,” dated May 20, 1997. The business lease was approved
on May 23, 1997 by the Superintendent of the Uintab and Quray Agency, BIA, pursuant to the formal
delegetions of avthority based upon applicable provisions of Part 10, Burean of Indian Affairs
Manual. The effective date of the approval of the lease was conditioned upon fulfillment of the
following at future dates: (1) completion of the environmental analysis required under NEPA, (2)
modification of 1the business Jease 1o incorporate any mitigation measures identified in the Record of
Decision, (3) issuance of an environmental impact statement, and (4) issuance of 2 hcense by the

Nuclear Regulatory Commission.

Undea 25 C.F.R. §2.9, appcllants are required to file a Notice of Appeal ““.. -within 30 days of
receipt by the appellant of the notice of administrative action described in §2.7.” In this case, because
the action of the agency official was a conditional approval of a business lease, no Notice of
Adminisirative Action was distributed to interested parties in May or June of 1997 pursuvam to
§2.7(a), and no “‘written decision™ was issued as anticipated by §2.7(c), the effects of which were to
leave in doudt botb the appealability of the action and the time parameters for appeal. Due to this
circumstance, the appellants did noi file a Notice of Appea] within 30 days of any evemt. Instead,
appellants waited unti] September 22, 2000, a period of over three (3) years, to file their Notice of
Appeal. Owing to the lack of adherence to the appbcable computations of time under the regulations,
neither the appellants nor the BIA ought 10 be subject to the allegations of the other for failure to
timely comply and submit pleadings under the regulations. It is therefore reasonable under the
circumstances 10 leave the issue of timeliness on the margms of this controversy, excloding both its
offensive and defensive capabilities, in order to focus on the more substantive merits of the appeal

2 On Ociobes 20, 2000, an “Answe of Intercsied Party” was filed by an entity describing itself as the
“NATO Indian Nation.™ This entity is not a federally recognized Indian tribe, has no imerest thay could be adversely
affected by this Decision, and therefore bas po standing 1o submit any filings in the 25 C.F.R. Pant 2 appeals process.
Accordingly, any positions taken by this entity will not be addressed in the coniext of this Decision
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and this Decision.

Ripeness: Inexiricably relsted to the issue of umeliness discussed above is the issue of
ripeness. To pul the issue in the mterrogative form, is the appeal of 2 decision to approve
conditionally a business lease ripe at the time of such conditional approval, or must the appcliants wait
until the four enumerated conditions are fulfilled, mcluding full analysis under the National
Envirommental Policy Act, 42 U.S.C. §4321 ef seq., and the Indian Long-Term Leasing Act, 25
U.S.C. §415, and the lease becomes final and effective 50.as 10 allow commencement of construction
and operation of the proposed facility? A party is pot “adversely affected™ simply by being opposed
10 a cerfain issue and expending resources in furtherance of that opposition. Under the regulations,
it is doubtful that the appellants here are likely to be “adversely affect{ed]” dunng the time the
conditions to the lease are being completed, for the simple reason that the parties may m fact not
succeed in the completion of the enumerated lease conditions and the business lease will ulnmately
never become effective. 25 CFR. §2.2 (definition of Appeal).

Conversely, upon successful completion of all the enumerated conditions, the appellants may
then be in a position to be adversely affected, at which poim their appeal would be ripe for
consideration. Where, as here, appeals are filed prematurely in anticipation of the possibility of
appelants bemg adversely affected, they are subject 10 demal. This is the position taken on more than
one occasion by the Imerior Board of Indian Appeals (“IBIA™). In Par Hayes v. Anadarko Area
Director, BiA, 25 IB1A 50 (1993), an appcal was disrnissed by the Board as not ripe based upon
appellant’s denial of general assistance benefits where eligibility for such assistance had not yet been
determined. In Tule River Indian Reservation v. Area Director, Sacramento Area Office, BIA, 17
IBIA 21 (1988), the Board dismissed an appeal as not ripe for lack of an appealable decision by the
Area Director on the issue of whether appelient had implicd agency undor a sclf-determinaton
contvact to provide services 10 unenrolled Indians. Appellants in this matter cannot be adversely
affected by the terms and provisions of a business lease that the BIA has not yet approved so thet the
parties cannot yet begin construction and operetion of the facility. State of Utah v. United Siates
Department of the Interior, 210 F.38 1193 (10* Cir. 2000), and Siate of Utah v. United States
Deparmment of the Interior, Consolidated Case No. 2:98 CV 380 X (D. Utah, February 14, 2000).
Accordumgly, the appeal is premature.

Stasding: The regulations at 25 C.F.R. Part 2 do not contzin any prerequisite for standing
to bring an appeal under this Pant. Indeed, under the Definftions in §2.2, an “Appellant™ is any
interested party who files an appeal, “Appeal” is a request for review of an action or decision that is
claimed to adversely affect the appellant, and an “Interested Party” is any pesson whose interests
could be adversely affected by such an action or decision. In §2.3(2) appellants are persons who may
be adversely affected by B1A actions or decisions. The judicial requirement of “standing™ to bring
2 lawsuit in 2 coust of law is typically narrower than the scope of the Part 2 regulations that pentain
10 an administrative appeal. Nonetheless, a reasongble and prudent standard along the lines ofjudicial
standing needs to be applied to Part 2 appeals in order to eliminate from consideration prospective
appellants with only the most 1enuous and marginal connections to an agency action or decision-those
who suffer virtually no adverse effects from these actions or decisions but who may disagree with



them purely on political or ideological grounds.

With regard to the judicial standards of standing, the Federa! District Court for the District
of Uhah considered and discussed the stending of the appellants herein within the context of a case
they filed in that court, United States ex rel. Sammy Blockbear, Sr. v. Babbditt, No. 2:99 CV 156K,
subsequently consolidated with State of Utah v. U.S. Dept. of the Iraerior, etal. No. 2:98 CV 380K
In its Order of F ebruary 14, 2000, in which it dismissed the Complaint brought by Sammy Blackbear
Sr., er al., that Court found and stated under a subheading titled “Standing under the Administrative
Procedures Act,™ thst it was “arguable™ that the Blackbear Plaintiffs would bave standing under the
APA_ The Court did not decide the standing question, howeves, since it ultimately dismissed the case
on nipeness grounds (as the same claim s being dismissed here).

Under the circummstaaces presented here, the concept of sianding may be subject 1o elastic
characieristies, depending upon who is making the analysis. Standing in 8 Federal court differs from
standing before the IB1A (43 CF.R. §4.331(2)), which in tumn both differ from standing under 25
CFR Pant 2. While it may not be inappropriate to consider a legal standard of Federal court
standing or IB1A standing to an appeal brought under 25 C.F.R. Pan 2 where the issues arise from
facts in common, so that one must show violation of 2 legally protected interest under 25 U.S.C.
§415, for example, to be heard under Pant 2, strictly speaking the Definitions in §2.2 and the
Apphcability provision in §2.3 circumscribe the standard of standing under Part 2. The difference
between the standard of standing in IBIA proceedings and Pan 2 was discussed by the IBIA in

Roland Redfield v. Acting Deputy Assistant Sectetary-Indian Affairs, 9 IBIA 174 (1982). There,
" the IB1A rejected the appellant’s assertion that “[T]n order to have standing under this section [43
CFR. §4.331) he must show only that he is an ‘interested party” as defined in 25 CFR. §2.1 and
must merely show the decision will adversely affect him.” Jd at 175. It is clear from this that not
only is there a diffesrent standard for standing between IB1A appeals and 25 CF.R. Pant 2, but that
the IB1A underscores the basic criterion undes Part 2 appeals that the appellant need only show-as
the languape states-that the agency decision will adversely affect him. As noted above under
Ripeness, there has been no agency action as ye1 that can adversely affect the appellants. Moreover,
under well established law, tribal members lack standing to bring an administrative action for the tribe
based on a personal assessment of what is or is not in ihe best interests of the iribe. Frease v.
Sacramento Area Director, 17 IB1A 250 (1989).

Though the State of Utah is not the appellant in this appeal, but rather cleims to be an
“Interested Party” that seeks 10 join in and support the appellants, the Siate was already held to be
without standing in 2n appeal before the IBIA rcgarding the same business lease in this matter. In
Staze of Utah v. Acting Phoenix Area Direcior, 32 IBIA 169 (1998), citing the rule of standing
governing administrative procedures, the IBIA dismissed the State of Utah’s appeal on the basis that
“a stranger 1o a lease of trust or restncied Indian lands is not within the zone of interests sought 10
be protected by 25 U.S.C. §415 (1994), and therefore has no right 10 intervenc in, or appeal from,
a Bureau of Indian Affairs proceeding under that section.” 32 IB1A at 174, (The IBIA’s decision was
affirmed by the United States District Coun for the District of Utah in Utah v. United States
Department of the Interior, 45 F. Supp.2d 1279 (1999).) We conclude that this rulc applies to all
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those claiming to intervene in, join in, or suppon ihe appelants of record in this appeal who do so
under color of 25 C.FR. §2.2 as Interesied Panies.

Exhavpstion of Tribal Remedies: Owing to the fact that the appellants in this case are
members of a minority or dissident faction of the Band, the question of the true or proper remedy for
their grievances must be considered in light of their appeal under Part 2. Such a consideration may
not be appbcable in circumstances whese the aggrieved party 1o an agency action or decision as set
forthin 25 CF R §2.2, §2.3(g), or §2.8 were other than enrolled members of the tribe or band whose
interests the agency’s action or decision affected. Due o the Jong-sianding policy of the BIA (upheld
by the IB1A, as noted below) to avoid interference into ribal politics and decision meking, where the
official government of 2 tribe resolves 10 undertake a certain action, and that action is chalienged by
another group or faction wihin that tibe, the BlA encourzges any controversy or disagreement
between them 10 be settled within the context of the tribal judiciary or council. Here, the appellants
bypassed any attempt at formal resolution of the controversy within the uibal context, either through
appointment of a judge or arbitrator or through & hearing before the General Tribal Council. Jtis
clear that the General Tribal Council acting in an adjudicative capacity would have had the jurisdiction
10 consider such an appeal ffom the appellants, based on wording in Title 1, Chaptes 1 of the Band’s
law and order code which speaks in Section 3(A) of persons “under the jurisdiction of the Skull
Valley Goshute Triba! Court™ and in Section 3(B) whose heading is “Duty of the Court,” both of
which anticipate judicial review. Moreover, it is probeble under proposed Title 2, Chapter 10 of the
Band’s law and order code on “Written Rules of Court,” which is expressly referred to in Title 1, that
a judbcaal bearing by an appointed judge would have afforded another, similar opportunity to do the
same, even though there is no existing tribal court within the Band’s reservation at this time.

The principle of judicial exhaustion within tribal judicial forums is a creation of the Federal
courts, and 3s ofien applied 10 litigants who seck the pisdiction of Federal district courts because
they seek to avoid tribal courts. The landmark decision in the Federal case law weas Nationa/
Farmer’s Union Insurance Companies v. Crow Tribe, 471 U.S. 845 (198S). There, the insurance
company sought to enjown a defaukt judgment against a state school district, arguing that the tribal
court lacked junsdiction over the district. The Supreme Court held that while Federal coun
jurisdiction did exist under applicable statutes, exercise of that jurisdiction must be deferred until the
tribal court itself had ruled upon the company’s jurisdictional chellenge and its own inberent
junsdiction to hear the case. This case was followed two years later by Jowa Mutual Insurance
Company v. LaPlarte, 480 U.S, 9 (1987), where the issue was whether diversity jurisdiction should
be exercised over a request for declaratory relief by an insurer regarding its obligations under one of
its auto pobicies. Again, the Supreme Count held that proper deference 10 the tribal court was
warranted to determine its own jurisdiction, and yemanged to the district coun to dismiss or stay
proceedings until such determination was made. Inboth instances, and in the cases that have followed
since, the prevailing concept is that the wribal court is the first to be able 1o resolve issues over which
1 has primary jurisdiction, and another tribunal must defer 10 the tribal court to alow that court to
make the initial determination as to whether it has the jurisdiction 10 resolve the issues.

The IB1A has adopted the concept of tribal judicial exhaustion, and has applied it 10 appellants
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who appeal agency actions under 25 CFR. §23. In Ken Mosay and Mary Washingion v.
Mirmeapolis Area Direcior, Bureau of Indian Afffairs, 27 IB1A 126 (1995), the IBIA considered an
sppeal from a decision of the Minneapolis Area Director recognizing tribal election results where the
appeilants had failed first to seck redress in a tribal forum. The Board, m discussing the exhaustion

principle, stated there that

Appellants have not anempted to challenge the election in tribal court. Thesefore, the
tribal court has had no opportunity to rule on the extent of its junsdiction. In
National Farmer’s Umon Insurence Cos. v Crow Tribe, 471 U.S. 845, 857 (1985),
the Supreme Court cautioned that a Federal forum should stay nts own hand in order
to allow a wibal coun a “full opportumty to determine its own jurisdicion.” This
requirement is a component of the broader rule requiring exbsustion of tribal
remedies. The Board follows this rule, declining 10 consider issues which belong
before 2 tribal forum, e g_ Flores v. Acting Anadarko Area Director, 25 IBIA 6
(1993) (1ribal disenroliment), and sometimes abstsining from & case entirely where it
finds that primary jurisdiction lies with 8 tribal conrt.

At 130-13 1(emphasis added)

The IBIA has followed this rule consistently, as is evidenced by the frequency of ns application in
cases brought before the Board. See inter afia, Displaced Elem Lineage Emancipceted Members
Alliance v. Sacramento Area Director, Bureou of Indian Affairs, 34 IBIA 74 (1999); Guy Madison
and Clifford Jones v. Acting Poriland Area Director, Bureau of Indian Affairs, 33 IBIA 278 (1999);
Liane Johnson v. Billings Area Director, Bureau of Indian Affairs 32 IB1A 90 {1998); and Johannes
Wanaree, Sr. v. Acting Mirmeapolis Area Director, Bureau of indian Affairs, 31 IBIA 93 (1997).

The case at issue, however, is neither before a Federal district court nor the IBIA, but rather
before the consideration of the Western Regional Director of the Burean of Indian Affairs as an
appeal under 25 CF R Part 2. Nonetheless, given that the exhsustion of 1ribal court remedies is &
principle that will confyont appellants in any further appeals as a thresbold issue, the seme analysis
moust apply at this level of appeal as well. In this matter, where one group of tribal members objects
10 Bctions 1aken by their tribal government, the appropriete inital remedy is not a Part 2 appeal but
rather one within the context of the tribe, a remedy never sought bere. We conclude that there must
be a nexus of continuity between all levels of review of any issue, and to exclude any treatment or
discussion of an issuc at the Part 2 appeal level that will possibly be fatal upon further appeal would
constitute a disservice 10 the IB1A and any Federal count, should the appeal survive 1o that level. We
conciude, furthermore, that appeliants have failed to seck and to cxhanst thewr tribal forum remedies,
which is sufficient grounds for densal and dismissal of this appeal, as are the ripeness and standing
grounds noted above.

Aliegstions of Impropriety and Bribery: Paragreph 5 of appellants’ Statement of Reasons
submitied pursuant to 25 CF.R. §2.10 makes allegations against the Secretary of the Intesior of his
failure to address “Issues of impropriety” and “serious questions of iegularity concerning the entire
negotiation and finalization process™ of the business lease. These allegations in the Statement of
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Reasons are not specific, but rather general. No names are provided, no dates, no places, and no
specific acts are set forth by the appellants 10 corroborate or substantiate these allegations. It is
furthes alleged that the Secretary bad prior knowledge of such impropricties which are vaguely
described as “unlawful acts,” “uninvestigated and unresolved allegations of bribery and corruption
with respect to the Purported Lease Agreement,” and “uninvestigated and unresolved allegations of
crimmnal and civil violations of tribal members’ civil and property rights™ in the Statement of Reasons,
a1 Paragiaph 5(2) and (b).

Given the vagueness and generality of these allegations and the Secretary’s purported prior
knowledge of them, there can be no adeguate response to them on the merits, but only a
commensurate general denial of such prior kmowledge of the allegations. In addition to denying any
prior knowledge of any such activity by the Band’s officials, there are two further considerations that
need 10 be addressed relavmg to this issue. First, the Band’s law and order code contains a
prohibition against bribery by its elecied officials. Title 1, chapter 2, §5 of that code, titled “Bribery,”
makes it a criminal cffense to give or offer money or “anything of value to anotber person with
corrupt intent to influence anothes in the discharge of his duties.™ The appellants wese arguably undes
an obligation to bring such charges as they believed were actionable against such Band officials as
they believed were guilty pursuam to this code section within the context of the tribal judicial system.
Moreover, the appellants’ allegations against Band officials, if true, fall within the scope of criminal
offenses, while appeals under 25 CF R. Part 2 are sticily within the area of civil law where cniminal
wviolations cannot properly be addressed. The proper redress for such criminal behavior is 2 court of
competent jurisdiction. This was not done by appellants bere, and these allegations are being raised
now in the Part 2 appeal for tbe first time, thus violating not only the precept of bringing actions in
the proper forum, but also the principle of exhaustion of tribal judicial remedics and providing
edditional rationale for dismissal of this appeal for failure to comply thesewith.

Second, the Secretary has in fact 1wice conveyed to proper law enforcernemt agencies
imformation and allegations that came 10 his attention during the course of his review of the business
lease. The Secetary conveyed to the Federal Bureau of Investigavon and to the Office of the
Inspector General, Department of the Interior, in March of 2000 and again in Januvary of 2001 certan
documents and data telated to allegations made by certain of the appellants and their supporters
against tnbal officials regarding bribery and official comuption. Those agencies then undertook to
investigate the information so conveyed, and s of this time the allegations that bribery, corruption,
and other actionable offenses had been committed by officials of the Band in connection with the
businesslease are under active investigation by those agencies. The Secretary, upon such conveyance
of this information and these allegations, 100k po position on the accuracy or reliabibty thereof but
simply conveyed the information in funtherance of his fiduciary dutics toward the trust asset which
was the subject of the business lease. Accordingly, the introduction of these specific facts in light of
the appellants’ general allegations of the Sccretary’ failure 10 act impels the conclusion that the
allegations made m Paragraph 5 of the Statement of Reasons are false and inaccurate.

Authority of the Tribe’s General Council: The appellants raise an issue in their Statement
of Reasons that concerns the authonty of the Band, or ahernatively the Executive Committee of the
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General Council, 10 cnter imto the business lease in question. The principal issue concerns the
clection or grant of authonty by the General Council for the Band 10 enter into the business lease with
PFS for the storage of nuclear waste on the reservation. This issue necessarily involves voting
procedures within the tribal context and the related matters of notice, what constitutes a majonity of
the General Council, and the true will of the people.

The resesvation of the Skull Valley Band of Goshute Indians was established by two
Executive Orders in the years 1917 and 1918, pursuant to an 1864 treaty between the United States
and the “Shoshoni-Goship Indians.™ This reservabon constitutes 17,444 acres, and the Band
exercises inherent and delegated jurisdiction over the Band’s members and over nonmembers who
are within jts extenior boundaries. The Band does this through s traditonal form of government by
the General Council which is comprised of all the members of the Band who are 18 years of age or
oldes. There is in eddition to the General Council an Executive Committee, elected by the members
a1 a meeting of the Genesal Coundil, that is responsible for the daily and youtine business of the Band
and whose authority is circumscribed by resolitions of the General Council.  Major decisions that
affect the bealth and welfare of the Band are made by the General Council in regular and special
meetngs.

The appellants have alleged in their Statement of Reasons two specific failures of the
Secretary in Paragraphs 3 and 4(c), as follow:

The Secretary has failed 10 ensure that the Purporied Lease Agreement was the
subject of deliberation by 2 meeting of the Tribal General Council and that Purported
Lease Agreement was theseby properly appsoved, or that the purported Tribal
representatives acted with proper authority, despite BIA knowledge that there have
been problems in this area, especially with respect 1o resolutions being issued without
a proper Tribal General Council meeting, without ap informed consideration ofissues,
without 2 valid quorum or majority vote, and not in accordance with Tribal
governmental methods and procedure. (Paragraph 3)

A majority of the members of the Tribal General Council . have, in any casc never
been in sttendance st any duly called, properly constinited Tribal General Conncil
meetng, With a chance to properly deliberate, in accordance with tribal procedures,
the anhorization of such a lease of Tribal trust lands and waiver of tribal sovereign
powers. (Paragraph 4(c))

The narrow question presented by the appellants here is whether the Secretary has an affinrnative duty
to oversee the internal decision- making processes of ribes. This is a duty considerably different from
the Secretary’s duty to review, and approve or deny leases of trust lands pursuani to 25 U.S.C. §415
and 25 C.F.R Pan 162

Where 2 prima facie showing exists that a uribal goveming body is acung legitimately under
color of tribal law and its actions affect a trust asset, it is not clesr absent actuel knowledge by the
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Secietary of malfeasance by that governing body that the Secsetary has an affirmative duty 10 look
beyond the actions of that body. See, Seminode Nation v. United Suztes, 316 U.S. 286, 297 (1942)
(‘Payment of funds at the request of a tribal council which, 1o the knowiedge of the Government
officers charged with the admimsiration_of Indian affairs and the disbursemnent of funds 1o satisfy
treaty obligations, was composed of representatives faithless 10 their own people and without
integrity would be a dlear breach of the Government’s fiduciary obligavon.” (Emphasis added.)) As
was stated in the section supra on exhaustion of tribal remedies, the “Jong-standing policy of the BIA
{is] 10 avoid mterference imto tribal politics and decision making.” Here, there hasbeen no compelling
showing of malfeasance, or even misfeasance, but rather only general allegations of a failure of the
General Coynail to act with authority in entering the business lease, and a corresponding failure of
the Secretary 10 oversee the actions of the General Council in this regard.

In this matter, the Regional Director relies on three basic documents to conciude that the
business lease was cntered imto legitimately and pursuant to the authority of the General Council. The
firs1 of these documents is General Council Resolution #79-08, dated November 24, 1979, in which
the General Council acknowledged *...the need to delegate some of its authority to the elecied leaders
(Executive Commiitiee) in order 1o facilitate the transaction of Band business,” and formally resclved
is numbered paragraph two thereof “That the Executive Committec is authorized 10 negotiate
contracts and agreements with Federal, State and Jocal governments, and private companies and
individuals.” The second of these documents is General Council Resolution #89-12, dated November
18, 1989, which sets forth the procedures of all meetings of the General Council, reguires 2 minimum
of two such mectings each year, and significantly states by resolution that “Tribal Business conducted
within the General Council can and will be carried out by the Tribal members present at these
meelings, representing the majority of the eligible members of the Band ™ Accordingly, the Band has
determined that 8 majority of members present s1 any General Council mecting, rather than a majority
of voting members of the General Council, will be sufficient 1o authorize significant proposals that
come 10 a vote during any General Council meeting. The third and Jast of these documents is General
Council Resolution # 97-12A, dated December 7, 1996, i which a vote was 1aken by the General
Councl by winch a majority of Band members authorized the entering into the business lease with
PFS for construction of a facility for the storage of nuclear waste.  Taken together, thesc three
documents, in addition to the B1A's long-standing policy to avoid interference into internal 1ribal
decision-making, necessarily compels the conclusion that the Secretary must accept the Band’s
deusion to cater this business lease as a legitimate and proper excrcise of tribal soveresgnty and
authority, and to do otherwise would constitunte an unscoeptable infringement on that sovereigmy and
suthority.

Environmental lsswes: In their Statcmem of Reasons, the appellants allege that the
Searetary failed in his duty 10 ensure proper compliance with the applicable environmental laws
governing the leasing of Indian trust lands. Specifically, in paragraphs 23, 26, 34, and 35, allegations
were made of the Secietary’s supposed failure 10 consides, infer alia, health and safety generally,
covironmental justice, the National Environmental Policy Act (“"NEPA™) process, and the feasibility
of removing the spemt muclear fuel from the site.
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The Nuciear Reguletory Commission, the BIA, the Bureau of Land Management, and the
Surface Transportstion Board are curiently analyzing the potential impacts on the guality of the
human coviionment of theb proposed actions concermng this facility and ahernatives in an
enviromnental unpect statement (“EIS”). The Drafl EIS was issued in June of 2000, and addressed
many of the issues raised by the appellants. The appellants, and many other parties, submitted
comments on the Draft EIS as part of the mandatory NEPA process, mdudmg comments Concerning
many of the same issues raised in this appeal. These agencies are preparing the Final EIS, which
addresses all of those comments. By law, any challenge 10 the adequacy of the EIS must await the
issuance of the Final EIS and Record of Decision. Kleppe v. Sierra Clud, 427 U.S. 390, 406 n. 15
(1976); Comminiee against Railread Relocation v. Adams, 471 F. Supp. 142, 144-45 (ED. Ark.
1979). Accordingly, it is for the same reasons set forth supra in the discussion of “Ripeness” that
issues of environmental concern should not be discussed in this 25 CF.R. Part 2 Decision.

Additional Claims of A ppelisnts: The foregoing has sought to categorize the basic elements
of both the claims made by appellants in therr Statement of Reasons under 25 CFR. §2.10, and our
responses thereto, into the broad headings as they appear sbove. Most of the 36 numbered
paragraphs of appellants’ Siztement fall into one or another of these headings, yet there are certain
specific allegations and claims that need to be discussed that did not fall into such categories, in order
10 treat themn all compreheasively. In addition to those that fell within one of the categories above,
which are the majority, there are those that are 100 vague and general to warrant discussion, such as
No. 27, which purports to describe s feilure of the Secretary “... to consider, or properly document
consideration of, any, let alone all, selevant factors with respect to these required issues.™®

As to claim No. 4, alleging that copies of the business lease with PFS were never made
available to members of the General Counall, there is credible evidence to deny this and assert that
such copies were made available. At the meeting where the PFS business lease was discussed, both
BIA and tribal officials mzintain that copics of the business lease were available next to the sign-in
sheets on the 1able at the entrance to the meeting room, but that very few were pxcked up by those
tnbal members in attendance. At that meeting the lease terms were discussed, as well as the Jeasing
process itself. No onc present at the meeting indicated that he 07 she did not a copy of the lease,
which is 8 maticy of record. As to claim Nos. 6 and 7, penaining to surety bonds and other
proteciions, these are simply inaccurate. The business lease docs in fact provide for the very things
descnibed by appellants as being absent from the lease. As 10 claim No. 10, regardmg the Seactary’s -
feilure to protect the Tribe’s sovereign power, watvers of sovereign immunity (as sppear with
hminatons in the business lease) are within the Tribe’s discretion, not the Secretary’s. Moreover,
sovereignty is an inherent principle, and not one that needs any affinnative defense by third parties;
it is & 100l 1o be exercised or not by the Tribe alone in furtherance of its best imerests. As 10 claim

In any event, whether the appellants’ claims are thosc that fall within an existing category analyzed above,
or whether they are treated as separate issues below, or whether they are 100 vague and general to fit ito a category
or be seperately treaied, we have copsidered cach and every enumerated claim in the appeal in yeaching his Decision.
Further, given the disposition of this case on standing, ripencss, and exhaustion of tribal remedies grounds, it is
unnccessary for each enumerated claim to be separstely discussed in this section.

10



No. 13, pertaining to an alleged failure of the Secretary 10 ensure rental increases, this again is ssmply
inaccurate. Rental adjustments in the lease are ted 1o the market for this facility, and will increase

significantly over time.

Cenain othes claims and allegations, which comprise the bulk of the remainder, are predicated
upon an absence of any affumative duty of the Secretary to commit or omit some act or action, and
therefore cannot be responded to in any meaningful way except 1o state that no such obhigation edsts
for the Secretary. An example of this is claim No. 2, which assumes that the Secretary has an
sffirmative duty to be “involved in the negotiation process” of tribes and third parties emering Jeases
of trust lands. There is no authority for this proposition, because there is no such affirmative duty or
obligation. Secretarial involvement in the ncgotiation of tribal leases would, in fact, conflict with the
literal Janguage of 25 U.S.C. §415 which provides that Indian lands “.. may be leased by the Indian
owners.” Although a lease requires Secretarial approval, the statute does not contemplate o1 require
the Secretary 10 be & party to lease negotiations. See, United Siates v. Algoma Lumber Company,
305 U.S. 415 (1939) (approval does not make the United States a party to tibal contracts).
Secrewarnial intrusion into the leasing process would also run afoul of both the authority given to tribes
et 25 U.S.C. §476(c) which gives tribes absolute authority over the leasing of tribal lands, and of the
policy enunciated in the Indian Self-Determination Act, 25 U.S.C. §450a. Similarly, the appellants
allege in claim No. 14 that the Secrctary failed “._ 10 consider the need for competitive bidding.”
There is neither an affirmative duty or obligation of the Secretary 10 consider nor to require
competitive bidding in the leasing of trust lands pursuant to statute, regulation, or any theory of

fiduciary trustee responsibility.

Cenclusion: Based upon the foregoing, the appellants’ appeal under 25 C.F.R. Part 2 is
hereby denied based on ripeness, standing, and failure to exhaust tribal remedies. Although these
grounds are the sole and sufficienmt basis for this densal, appellants have also failed 10 establish - based
on their general, broad, and alternatively vague allegations - that the Superintendent acted in any
manner that was pot within reason or the scope of his authority with respect 10 the subject business
lease.

Please be advised that the appellants have a right 10 appeal this decision pursuant 10 25 CF.R.
§2.19. A Notice of Appeal must be submitted within 30 days of receipt of this Decision. The signed
appeal must be mailed to the Interior Board of Indian Appeals, 4105 Wilson Boulevard, Arlington,
Virginia 22203, in accordance with the regulations set forth at 43 CFR. §§4.310 - 4.340 (copy
enclosed). If possible, a copy of this Decision should be enclosed with the Notice of Appeal.
Appellants must send copies of the Notice of Appeal to: (1) the Assistant Secretary-Indian Affairs,
MS 4140 MIB, Department of the Imerior, 1849 C Street, N.-W_, Washington, D.C. 20240; (2) cach
Interested Party known to the appellants; and (3) this office. The Notice of Appeal sent to the
Imerior Board of Indian Appeals must centify that copies of the Notice of Appeal have been sent 10
these pames Anyone not represented by an attorney may request assistance from this office in the
preparation of further appeals. If the appellants file a Notice of Appeal, the Imerior Board of Indian
Appeals will notify them of all further appeal procedures.

1]
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If no appeal is timely filed, this Dec
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ision will become final for the Department of the Interior at the

expiration of the appesl period. No extension of time mey be granted for filing a Notice of Appeal.

Enclosure

cc: See Aneched Distribution List

Sincerely,

WAYNE C. NORDWALL

Regionel Director
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SKULL VALLEY BAND

UNITED STATES OF AMERICA EXHIBIT - CC
NUCLEAR REGULATORY COMMISSION
Before the Atomic Safety and Licensing Board

1n the Matter of )
)

PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22
)

(Private Fuel Storage Facility) )

DECLARATION OF DAVID L. ALLISON
PURSUANT TO 10 C.F.R. § 2.790

David L. Allison, being duly sworn, states as follows under penalty of perjury:

1. I am the Superintendent of the Uintah & Ouray Agency of the Bureau of
Indian Affairs in Fort Duchesne, Utah. I have served in this position since April 1995,
Among my responsibilities as Superintendent is the government-to-government
relationship between the U.S. Department of the Interior and the Skull Valley Band of
Goshute Indians. 1 am responsible for federal programs administered by the Bureau of
Indian Affairs for the benefit of the Skull Valley Band, and federal funds to support these

federal programs.

2. The governing body of the Skull Valley Band is the General Council,
which is made up of all adult members of the Band. In my position as Superintendent 1
am often requested to attend General Council meetings of the Skull Valley Band on the
Skull Valley Reservation in Utah. 1 attended General Council meetings held on August

25, 2001, and October 13, 2001.

3. At the General Council meeting held on August 25, 2001, there was a



recall petition circulated by Band Secretary Rex A. Allen among adult
tribal members in an effort to remove Chairman Leon D. Bear and
Vice-Chair Lori B. Skiby from their positions on the Skull Valley Band
Executive Committee. The only copy of the recall petition, ostensibly
circulated before, during, and afier that meeting, which 1 have seen does
not contain the signatures of a majority of the adult members of the Skull

Valley Band.

4. At meetings, facilitated by an attorney in the Office of the Salt Lake City
Field Solicitor’s Office, held on September 4, 11, 12, and 13, 2001, attended by Chairman
Bear, Vice-Chair Skiby, and Secretary Allen, and others representing those officers of the
Band, the need to call another meeting of the General Council to address leadership,

recall, and election issues was discussed.

At the meeting on September 13, 2001, it was agreed that a General Council
meeting, previously scheduled by Rex Allen for September 22, 2001, be postponed until
October 13, 2001. Upon presentation of the final Notice, to be sent to all adult members
of the Tribe, typed on Tribal stationery, Mr. Allen refused to sign it, stating that he would
wait until the following Monday (September 17, 2001) to sign or not sign. He wanted the
weekend to discuss the matter with his associates. Chairman Bear stated that if Mr. Allen
did not sign the agreed Notice of General Council Meeting scheduled for October 13,

2001, that he and the Vice-Chair would sign the Notice and mail it.



When Mr. Allen did not make contact with me on the following Monday, as he
had agreed to do, the Chairman, Leon Bear, and the Vice-Chair signed the Notice and

mailed it to all members of the General Council.

5. 1 understand that Rex Allen sent a Notice to some, but not all, General
Council members calling a meeting for September 22, 2001. However, 1 was not invited
to that meeting, and consequently was not present. I understand that the September 22,
2001, meeting was held, but 1 have not seen satisfactory evidence that the September 22,

2001 meeting was a duly-called meeting of the General Council.

6. 1 understand that an election of officers on the Executive Committee was

conducted at the September 2279 meeting, but I have seen no satisfactory evidence that
there were any vacancies to be filled for those positions, which are elective offices of the
Band, and which had previously been filled in the course of regularly-scheduled elections

of the Band.

7. After the meeting of September 22, 2001, and in response to much of the
confusion generated by reports of an election held at that meeting, Chairman Bear and
Vice-Chair Skiby mailed an additional Notice, dated October 2, 2001, again notifying all
members of the General Council of the Special General Council meeting to be held on

October 13, 2001.



8. 1 was invited to, and did attend, the October 13, 2001, General Council
meeting. I counted 42 aduits present, most of whom, I believe, were members of the

Band. 1 believe that a majority of the adult members of the Band were present.

9. At the October 13, 2001, meeting there were discussions among members
of the General Council on the appropriate procedures to be followed for recall of Band
officers, on the events since the General Council meeting of August 25, 2001, and of the
need to clarify the leadership of the Skull Valley Band. A resolution was introduced at
that meeting to reaffirm the validity of the resuits of the election of Chairman Bear and
Vice-Chair Skiby at the regularly scheduled election of November 2000, A majority of

those present at the meeting were in favor of that resolution.

10. Based on my experience as a BIA Superintendent responsible for matters
involving the government of the Skull Valley Band, and my observation of the relevant
events since August 25, 2001, and for purposes of the provision of federal programs and
federal funds, 1 see no basis at this time for dealing with anyone other than Chairman Leon
Bear and Vice-Chair Lori Skiby as continuing as duly elected officers of the Executive

Committee of the Skull Valley Band.

11. My understanding is that Secretary Rex Allen resigned his position as

Secretary on September 22, 2001, but I have no documentation of that reported



resignation.

1 declare under penaities of perjury that the foregoing is true and correct.

D

David L. Allison

Executed on October 24, 2001,

Superintendent
Uintah & Ouray Agency

Bureau of Indian Affairs
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INREPLY REFER TO:
Superintendent

MAR 2 5 20p2

Mr. Leon D. Bear, Chainman

Skull Valley Band of Goshute Indians
Skull Valley Reservation, #3808

3359 South Main Sireet

Salt Lake City, UT 84115

Re: Skull Valley Band of Goshute Indians Leadership
Dear Cheirman Bear:

This responds to your March 22, 2002 request 10 draw-down the Band’s FY 2002 P.L. 93-638
funds and to varions inquiries from certain parties regarding the position of the Bureau of Indian
Affairs (BIA) as 1o who are the duly elected officials of the Skull Valley Band of Goshute Indian
Band (Band) in Central Utah. In the past year or two, the BIA has been subject to inquiries from
uumerous parties on this issue, most with a specific apenda in mind. Some wish to see a centain
PErson OF persons retain or contivue in a leadership capacity of wribal government, others wish to
see those same persons vanquished, while others still wish to create and exploit for various
rcasons, an On-going controversy concerning the Band leadership. All of these interests appear 10
have onc thing in common, they have arisen due to strong positions taken for or against the
Band’s lcase of land to Private Fuel Storage, LLC, (PFS), for the purpose of storing spent nuclear
fuel on the Band's reservation.

The position of the BLA, with respect o internal tribal disputes and political factionalism, is to
stay out of such disputes altogether. Indian tribes are sovereign entities umder the law and must
settle their leadership issues internally. There are effectively no Federal remedies available for
the resolution of intemnal tribal politic disputes, as held in Santa Clara Pueblo v. Martinez, 436
U.S. 49 (1978). Accordingly, it is neither within the authority, nor the mission of the BIA to
decide, arbitrate, select or acknowledge one political faction of a Federally recognized Indian
Tribe over another. 11 is for the band itself to do so, however difficulr that may be and however
long that may take. The BIA’s sole role in such an endeavor is to assist wibes where possible,
but not 1o impose its decisions upon them.



In Light of the layered conwroversies pow swirling around the Band, and in response to the
inquiries made, the BIA, with kelp of the Office of the Solicitor, has made an exhaustive smudy of
the Band’s governing documents and ordinances, including those provided by the legal counsel
for the various factions, which purport 10 ideniify and confirm the existing tribal government,
and the various allegations and accusations from diverse parties who both challenge the
leadership and

make alterpative cleim to it. The outcome of this study is that the BIA has discovered no event
since the Band entered the lease with PFS that conclusively alters the Band's choice of Leon
Bear as the Chairman of the General Council and its Executive Committee. HOWEVER, as
noted above, it is ultimately up 10 the Band to decide this issue.

The BlA’s more immediate concern is the impending draw-down of funds under one of the
Band's existing PL. 93-638 conmracts. The BIA provides many services to tribes and its
members. P.L. 93-638 allows tnbes to contract 10 provide those services, in lieu of the BIA
providing these services. Services provided by the Band under its P.L. 93-638 contract include;
Scholarships, Jobs Placement Training, Social Services, Indian Child Welfare and Aid to Tribal
Governmems. Generally, when this occurs, the BIA no longer has staff 1o perform the contracted
functions. The BIA also recognizes the overriding intent of P.L. 93-638 is to allow a tribe 10
make decisions affecting its interests and the interests of its members at the local level. In only
the most egregious of situations will the BIA seek to terminate a P.L. 93-638 contract and
reassume the responsibility 1o deliver the contracted services. Thus, frequently in circunstances
where an intemal tribal disputc arises, BIA will continue to fund P.1. 93-638 conwracts as long as
it appears the services are being delivered, This is based an the rule in Goodface v. Grassrope,
708 F.2d 335 (8" Cir. 1983), that the BIA should not interfere in internal tribal disputes but may
have 1o recognize someonc in the tribe to deal with on an interim basis in order to conduct
Federal business. Accordingly, unless and untl the Band clearly and uneguivocaily provides the
BIA with evidence as to changes in its leadership, the BJA will continue, for P.L. 93-638 contract
and other limited povernmental purposes, to conduct its routine business with and provide for the
delivery of those services through Mr. Bear as the Chairman and Lori Skiby as Vice-Chairman.

Superintendent

ce: Western Regional Director
State of Utah
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

PRIVATE FUEL STORAGE L.L.C. Docket No. 72-22

(Private Fuel Storage Facility)

DECLARATION OF LEON D. BEAR

Leon D. Bear, being duly sworn, states as follows under penalty of perjury:

1. I have served as Chairman of the Executive Committee of the Skull Valley
Band of Goshute Indians (the Band) since 1996. At a duly called meeting of the General
Council of the Skull Valley Band on November 25, 2000, 1 was reelected to a four-year

term as Chairman.

2. My family and I reside on the Skull Valley Reservation. 1 am the natural
born son of the late Richard Bear, who also served as the Chairman of the Skull Valley
Band. My uncle, Lawrence Bear, has also served as Chairman, and my family and 1 have
held a variety of offices on behalf of the Skull Valley Band for many years, and I am

experienced in dealing with a wide variety of transactions on behalf of the Skull Valley

Band.

3.  Also elected at the November 2000 General Council meeting was Lori
Skiby as Vice-Chair. Rex Allen served as Secretary of the Executive Committee from

his reelection in November 1998 until the fall of 2001. Shareen Wash was appointed, at a



duly called General Council meeting on October 13, 2001, to serve as Acting Secretary

for the remainder of the 4-year term which expires in November 2002.

4.  Shareen Wash resides on the reservation. She is the oldest daughter of the
late Lester Wash, who signed an affidavit on September 11, 1997, with the Nuclear
Regulatory Commission, stating that he was a member of Ohngo Gaudadeh Devia, an
organization evidently created to oppose the siting of the Private Fuel Storage Facility on
the Skull Valley Reservétion. This project has been the subject of vigorous debate within
the Skull Valley Band community for years. Both opponents and proponents of the
project reside on the reservation. But the opponents of the project represent a minority
of Band members. More than 40 adult members of the Band, a clear majority, signed a
General Council Resolution, dated December 7, 1996, supporting the project and

authorizing the Executive Committee to execute a lease with Private Fuel Storage, L.L.C.

(PFS).

5. Pursuant to the authority of the December 7, 1996, Resolution and other
tribal Jaws, the three members of the Executive Committee, including myself, executed
the First Amended and Restated Lease with PFS on May 20, 1997. This amended lease
superseded an earlier lease document which was provided to the Bureau of Indian Affairs
(BIA) for its review, comments, and approval. After receipt of BIA comments, the

amended lease was negotiated and executed by the parties.

6.  The BIA Superintendent, David Allison, signed the approval of the PFS

lease on May 23, 1997. The lease, by its terms, is conditioned on the issuance of an



appropriate license from the Nuclear Regulatory Commission (NRC), completion of the
necessary environmental analysis by the NRC and BIA under the National Environmental
Policy Act, the issuance of an Environmental Impact Statement, and modification of the

Jease 10 include mitigation measures identified in the record of decision.

7.  The Executive Committee of the Skull Valley Band is responsible for
receipt, deposit, and reinvestment of revenues received by the Skull Valley Band,
including revenues received from PFS under the terms of the lease. The Executive
Committee is also responsible for the distribution and expenditure of those revenues on

behalf of the Skull Valley Band.

8.  When revenues are received from PFS, they are deposited in bank

accounts of the Skull Valley Band, into which other non-PFS revenues are also deposited.

(a)  Attached as Exhibit A to this Declaration is a copy of the first page of a
July 2001 Statement of an Account of the Skull Valley Band at Bank One.
The Account Number has been redacted from this copy to protect against
unauthorized withdrawals. In October 2001, an unauthorized withdrawal
was made from another Skull Valley Band account at another bank by

persons whose names were not on the signature cards for that account.



(b) Also redacted from Exhibit A is the line referring to checks and
withdrawals from this account. Page 2 of the Statement details
those checks and withdrawals, but it is not part of this Exhibit A
because these are confidential transactions of the Skull Valley
Band, disclosure of which is not permitted by resolution of the

General Council of the Band.

(c) At the bottom of Exhibit A under “Deposits/Credits” there are four credits
10 the account listed. The deposits dated “06-15” and *07-03” are
revenues received from PFS. The other entries represent revenues of the

Skull Valley Band which were not received from PFS.

9. Periodi¢ distributions of shares of Skull Valley Band revenues are made to
members of the Band. These are known as dividends. These dividends are distributed,
and the amounts of the dividends are determined, only afier an annual budget has been
prepared. Individual dividend payments can include revenues from various revenue

sources, including PFS revenues.

(a) Members of the Skull Valley Band may borrow money from the Band to
pay other debts, and for various other purposes. The amounts of these
member Joans, and other debts owed the Band by individual members,

may be deducted from dividend checks paid to members of the Band.



(b) Attached as Exhibit B 1o this Declaration is a copy of a Skull Valley Band
dividend check, dated October 18, 1999, and the attached check stub. The
name of the payee has been redacted to protect privacy. The Bank
Account umber has been redacted for the reasons stated in Paragraph 8(a),
above. The check stub shows three sources of revenues from which the
dividend payment has been made. It also shows a deduction for a loan

made to the individual member of the Band.

10. By Resolution of the General Council of the Skull Valley Band
confidentiality is required in the treatment of Band business. It is my opinion that
disclosure of PFS revenues (and other revenues, for that matter) and the allocation,
distribution, expenditure, and use of those revenues to a person not a member or

representative of the Skull Valley Band, or to an outside entity, would viclate tribal law

and custom.

11.  The limited disclosure of the redacted documents as exhibits to this
Declaration is provided solely for the purpose of demonstrating to the Nuclear Regulatory
Commission that an accounting of the receipt, allocation, distribution, expenditure and
use of PFS revenues by the Skull Valley Band, as ordered by the Atomic Safety and
Licensing Board, would intrude on internal tribal affairs and would necessarily involve
disc]osu;re of other revenues of the Band and numerous transactions of the Band
involving non-PFS revenues, and would jeopardize the privacy and expectation of

confidentiality of many members of the Skull Valley Band in their transactions with the



Band. By submission of this Declaration to the NRC, and the attached exhibits, I am not
waiving any right of the Skull Valley Band to claim confidentiality of any other matter of

tribal business.

I declare under penalties of perjury that the foregoing is true and correct.

Executed on March 4, 2002.

@5\“ YO/

Leon ear, Chairman, Executive Committee

Skull Valley Band of Goshute Indians
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1 N7 GENERAL COUNCIL
L L RESOLUTION NO. 99-04E

SKULL VALLEY RESERVATION
UINTAH AND OURAY AGENCY

APRIL 24,1999

SKULL VALLEY BAND OF GOSHUTE INDIANS

WHEREAS, the Skull Valley Band of Goshutes of the Skull Valiey Indian
Reservation, hereafter referred to as the “Band” is recognized as an Indian Tribe
by the Secretary of the Interior for federal purposes, and

WHEREAS, the Band conducts its Tribal business by means of the General Council
comprised of the majority of the eligible membership of the Band in attendance at
the General Council Meeting and recognizes the need to delegate its authority to the
Executive Committee (the Governing Officials) in order that the day to day Tribal
business can be conducted and carried out, and

WHEREAS, the General Council is responsible for making major decisions
involving important changes in the Band’s manner of conducting its business within
the reservation, and

WHEREAS, historically the Executive Committee is the record keeper of the
General Council meetings and any information or documents developed, and

WHEREAS, due to the types of economic activity and the State of Utah prying into
Tribal Affairs, the Band has to protect themselves against the possibility of
proprietary or confidential documents and information being produced to outside
factions that can do harm to the Band or any economic activity within the
reservation lands.

NOW, THEREFORE BE IT RESOLVED all Tribal documents produce for the
Tribal Government, Meetings and or Information shall be considered
CONFIDENTIAL AND OR PROPRIETARY and shall not be produce or
represented to any outside entities and or factions, unless authorized to do so in
writing by the Executive Committee or General Council.



General Council
Resolution No. 99-04E
Page 2

April 24,1999

BE IT FURTHER RESOLVED that any Tribal members or individual that
produces documents, materials or information shall be considered an unlawful act
and shall be dealt with by the offenses dictated on this resolution;

First Procedure

Second Procedure

Third Procedure

Forth Procedure

Fifth Procedure

First Penalty
Grounds

Second Penalty

Third Penalty

Forth Penalty

Knowledge to be brought before Executive
Committee, to be determine and investigated

Notify individual or individuals of offense

Provide evidence and proof to General Council to make
a determination and act upon the violation

Appeal, the defendant should provide the Council with
evidence and proof te question the charges brought
before the Council

By order of the General Council, the Executive
Committee is provide the resolution to incorporate the
decision of the General Council

Community Service
- Determined by the counts of violations and acts

Monetary Pavment

- Determined by the cost of investigation and the loss of
the economic value of the proprietary information or
documents violations

Minimal Tribal rights
- Determined by the seriousness of the violation and on
the evidence

Terminate Tribal rights
- Determined on the evidence that must prove that the
violation was committed bevond a doubt.

All Tribal Members are to conduct themselve accordingly and protect the Band

from outsiders.



General Council Resolution

No. 99-04E April 24,1999
Page 3
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General Council Resolution

No. 99-04E April 24,1999
Page 4
Print Name Signature

%L-cn \\«w\ ’3 - )éfuvm,)v\%s
L e x ) = .\ ZLH?\Q'L uYJ () L..,t_.lul- i ';J N ("\‘/ﬁ:t‘wrﬁﬁ -]

Janre \'\‘ro D
// /// - //ﬂ@

/""‘ s :
y Tin u {L "\d ‘
= ‘: - L_._ ~ e ’43 (RS s’\ ‘ .'
| ) ) e} . ,‘ ‘4/ ~‘_7
e B Sy X\ b .
- o
C\_ I/T%ﬂ P gjfjf 74 /721:, o
i 7
(- ALY JS CRL S bx "
(v
Azpd,d/ (55 Locasth 7 // e L

R")//{/é ///uf»’\ MA—/‘ /Jé/
=) Mw\u J ?-}[/ud
e 4
J




CERTIFICATION

I, hereby certify that General Council Resolution No. 99-04E was adopted
by the Skull Valley Band of Goshute Indians at a duly called General Council
Meeting on the Skull Valley Indian Reservation, on this 24 day of April, 1999, in
accordance to General Council Resolution No. 89-12 dated November 18,1990 for
the conduct of its meetings, all adult members of the Band having been duly notified

of this meeting. The resolution was adopted by 44 representino the
magontv of the adult members of the Band present at this meeting; 33 FOR,
AGAINST.
Official Seal
Attested

Skuh A Y a“llev Ofﬁcml or Officer
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before The Commission

In the Matter of )
)
PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22
)
(Private Fuel Storage Facility) )
CERTIFICATE OF SERVICE

I hereby certify that copies of the Intervenor Skull Valley Band’s Opening Brief Seeking

Reversal of February 22, 2002, Memorandum and Order (LBP-02-08) of the Atomic Safety and

Licensing Board (except for two one-page exhibits, which are the subject of an Amended Motion

for a Protective Order) and the Band’s Amended Motion for Protective Order were served on the

persons listed below (unless otherwise noted) by e-mail with conforming copies by U.S. mail,

first class, postage prepaid, this 5™ day of April, 2002.

Emil L. Julian, Assistant for
Rulemakings and Adjudications

Rulemaking & Adjudication Staff

Secretary of the Commission

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

e-mail: hearingdocket@nrc.gov

(original and two copies)

Richard A. Meserve, Chairman

U.8S. Nuclear Regulatory Commission
Mail Stop: 0-16 C1

Washington, DC 20555-0001

e-mail: Chairman{@nrc.gov

Jeffrey S. Merrifield, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: O-16 C1

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: cmrmerrifield@nrc.gov

Michael C. Farrar, Esq., Chairman
Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: MCF@nrc gov




Edward McGaffigan, Jr. Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: O-16 C1

Washington, DC 20555-0001

e-mail: cmrmegaffigani@nrc.gov

Greta J. Dicus, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop: 0-16 G15

Washington, DC 20555-0001

e-mail: cmrdicus@nre.goyv

Dr. Peter S. Lam

Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: PSL:nrc gov

G. Paul Bollwerk I1I, Esq., Administrative
Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: GPB@nrc. gov

Sherwin E. Turk, Esq.
Office of the General Counsel
Mail Stop O-15 B18
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: set{@nrc.gov
e-mail: pfscasei@nrc.gov

Diane Curran, Esq.

Harmon Curran Spielberg &
Eisenberg L.L.P.

1726 M Street, N.W., Suite 600

Washington, D.C. 20036

e-mail: dcurran@harmoncurran.com

Dr. Jerry R. Kline

Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: JRK2@nric gov; kjerrvi@erols.com

Nils J. Diaz, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G15

Washington, DC 20555-0001

e-mail: cmrdiazidnre.gov

*Office of the Commission Appellate
Adjudication
Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(United states mail only)

James M. Cutchin

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: jme3@@nrc.gov

(e-mail copy only)

Denise Chancellor, Esq.
Assistant Attorney General

Utah Attorney General’s Office
160 East 300 South, 5™ Floor
P.O. Box 140873

Salt Lake City, Utah 84114-0873
e-mail: dchanceli@att. state ut.us

John Paul Kennedy, Sr., Esq.

David W. Tufts, Esq.

Confederated Tribes of the Goshute
Reservation and David Pete

Durham Jones & Pinegar

111 East Broadway, Suite 900

Salt Lake City, Utah 84105

e-mail: dtufts’@djplaw.com




Joro Walker, Esq.

Land and Water Fund of the Rockies
1473 South 1100 East

Suite F

Salt Lake City, UT 84105

e-mail: utah@lawfund.org

Paul EchoHawk, Esq.

Larry EchoHawk, Esq.

Mark EchoHawk, Esq.
EchoHawk PLLC

P.O.Box 6119

Pocatello, ID 83205-6119
e-mail: pauli@echohawk com

Jay Silberg, Esq.

Paul Gaukler, Esq.

Sean Barnett, Esq.

Shaw Pittman, LLP

2300 N Street, N.W.
Washington, DC 20037-1128

paul gauklerzishawpittman.com

sean.barnett@shawpittiman, com

T bl

Tim Vollmann



