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MEMORANDUM AND ORDER
(Status of �Confidential� Documents)

In a June 28, 2001 responsive pleading, intervenor Ohngo Gaudadeh Devia (OGD) has

opposed the pending May 25, 2001 motion for summary disposition of contention OGD O,

Environmental Justice Issues are Not Addressed, filed by applicant Private Fuel Storage, L.L.C.

(PFS).  Accompanying the OGD responsive pleading is a three-page letter from OGD counsel

addressed to the Board members in which, among other things, OGD indicates that it is

tendering the declaration of Mr. Sammy Blackbear and supporting exhibits �under an

expectation of confidentiality, especially with respect to the Exhibits� and that the exhibits �are

not being served other than on the judges (and only by mail), subject to claims of confidentiality,

safety and sovereignty.�  June 28, 2001 Letter to Licensing Board from Samuel E. Shepley,

OGD Counsel, at 2.   The letter goes on to provide a four-paragraph explanation as to why the

exhibits in question should be afforded confidential treatment.  It concludes by declaring that

�[s]hould other parties to these proceedings argue that they must be allowed to view these

Exhibits, OGD and Mr. Blackbear are prepared to assist the Board in developing appropriate

safeguards.�  Id. at 3.   Further, the certificates of service that accompany the OGD responsive
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pleading declares that the cover letter, the responsive pleading, and all the documents

accompanying the responsive pleadings, other than the exhibits in question, were served on all

the parties to the proceeding, the Licensing Board, and the NRC Office of the Secretary.  

Upon receipt in the Office of the Secretary, the cover letter, the pleadings, and the

accompanying documents -- including Mr. Blackbear�s declaration -- were made part of the

public record of this proceeding and placed in the agency�s ADAMS public document system,

effective July 11, 2001.  The exhibits supporting Mr. Blackbear�s declaration, which were served

only on the Board as indicated in the June 28, 2001 OGD cover letter, have not been

incorporated into the agency docket or the public document system. 

The Board also is in receipt of a July 19, 2001 letter from PFS to OGD in which PFS

indicates that, notwithstanding the OGD certificates of service, PFS did not receive the June 28,

2001 OGD letter.  As a consequence, PFS asserts that in providing the letter and exhibits to the

Board without service on other parties, OGD has created a violation of 10 C.F.R. § 2.780, the

agency regulation governing ex parte communications, that requires corrective action.  

Given the seeming contradiction between the OGD certificate of service and the PFS

letter relative to the July 28, 2001 OGD cover letter, as well the apparent failure of OGD

counsel to serve the supporting exhibits upon the Office of the Secretary in accordance with

10 C.F.R. § 2.701, acting at the direction of the Licensing Board Chairman, on July 20, 2001,

an Atomic Safety and Licensing Board Panel staff member attempted to contact OGD counsel

by telephone to ascertain the status of service of the cover letter and the exhibits.  On July 23,

2001, OGD counsel returned this call and advised that, to the best of his knowledge, the cover

letter had been served on PFS, but was being re-served.  He further indicated that the

�confidential� exhibits had not been provided to the Office of the Secretary.  Additionally, OGD

counsel declared that the June 28, 2001 OGD cover letter was a request that both Mr.
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1 With regard to this filing deadline, relative to an OGD counsel change less than six
months ago during which the Board was apprized that an additional counsel change might be
necessary, the Board advised OGD that �any delay OGD might assert is attributable to an
additional counsel change will be closely scrutinized by the Board.�  Licensing Board
Memorandum and Order (Granting Motion to Compel Response Extension Motion) (Apr. 17,
2001) at 4 (unpublished).  

Blackbear�s declaration and the accompanying exhibits be treated as confidential, nonpublic

information.  Finally, OGD counsel stated that he did not want to make further representations

on behalf OGD regarding these documents or other matters because he would be withdrawing

as OGD counsel shortly and that new counsel for OGD would be entering an appearance

thereafter.     

This situation presents several issues.  First, with regard to the matter of PFS receipt of

the June 28, 2001 cover letter, we expect that current OGD counsel will follow through promptly

on his commitment to re-serve the letter on PFS.  Once it is received, it seems apparent from

the July 19, 2001 PFS letter that PFS will seek disclosure of the exhibits provided only to the

Board.  Given the OGD recognition in its cover letter that it stands ready to assist the Board in

finding appropriate safeguards for these documents, we expect that in the first instance OGD

(whether through existing counsel that filed the response or OGD�s new counsel) will contact

counsel for the interested parties (e.g., PFS, the NRC staff) and attempt to arrive at some

accommodation on a protective order, as has been done in other instances in this proceeding

relative to proprietary and safeguards information.  Accordingly, on or before Friday, August 3,

2001, OGD counsel should either provide the Board with a report that outlines the status of

ongoing discussions among the parties regarding a protective order or, if no such agreement

can be reached, file a motion for protective order, with pertinent supporting affidavits, outlining

the reasons why the exhibits in question should not be made part of the public record of this

proceeding.1  See 10 C.F.R. § 2.790(b).  
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The next question concerns the status of the exhibits vis a vis the agency�s adjudicatory

docket.  As the agency�s rules of practice make clear, the Secretary -- not the Licensing

Board -- maintains the docket for this and other agency adjudicatory proceedings and, absent a

specific Board directive to the contrary, all pleadings and other adjudicatory materials provided

to the Board must be sent to the Secretary for entry in the official docket.  See 10 C.F.R.

§§ 2.701, 2.702.  The fact a party seeks to designate certain material as nonpublic does not

change that requirement for, as this case illustrates, an adjudicatory proceeding docket may

include both public and nonpublic information.  Thus, to conform to the requirements of

section 2.708(d), OGD should provide an original and two copies of the exhibit materials (which

are listed in the index to Mr. Blackbear�s declaration alphabetically, but are marked numerically) 

to the Office of the Secretary by means that will ensure receipt by Monday, July 30, 2001.  The

exhibits should be accompanied by a transmittal letter or memorandum, which should be served

on all other parties, the Board, and the Secretary.  

Finally, there is the matter of the status of Mr. Blackbear�s declaration, which is currently

a part of the public record of this proceeding.  Given OGD�s present position (as expressed to

the Licensing Board�s staff) regarding the confidential status of this document, the question is

whether the Board should attempt to undo what has been done, i.e., to now provide this

document with confidential, nonpublic treatment.  Under the circumstances here, we see no

reason to do so.  

The treatment OGD counsel afforded Mr. Blackbear�s declaration belies the supposed

sensitive nature of the information it contains.  Putting aside the fact that Mr. Blackbear�s

declaration contains no markings indicating that it should be afforded confidential treatment, the

cover letter that accompanies the OGD response, while mentioning an �expectation of

confidentiality,� only sets forth reasons for treating the supporting exhibits as confidential



- 5 -

without  mentioning any rationale that supports confidentiality for the declaration itself. 

Moreover, despite the expressed concern in OGD�s cover letter about disclosure of the exhibit

information to Chairman Leon Bear of the Skull Valley Band Goshute Indians and its recitation

that PFS previously has informed OGD counsel PFS will not withhold from Mr. Bear information

it receives, OGD apparently neither attempted to reach an agreement with PFS or the other

parties to afford any kind of protection to the document nor made a formal request for the entry

of a Board protective order affording it such treatment prior to serving Mr. Blackbear�s

declaration on all parties to this proceeding, including PFS.  

The actions of OGD in presenting this declaration thus could be considered as

effectively constituting a waiver of any claim to confidentiality for this document.  Be that as it

may, an even more telling deficiency is the apparent lack of any substantive basis for affording

such treatment to the declaration.  The affidavit sets forth a series of charges regarding the

actions of Mr. Leon Bear and others relative to the governance of the Skull Valley Band,

including the circumstances surrounding the Band�s lease agreement with PFS for its proposed

independent spent fuel storage installation, many of which have already been put before the

Board as part of the public record of this proceeding.  See Licensing Board Memorandum and

Order (Ruling on Discovery Motions and Request to Extend Time to Complete Depositions)

(May 29, 2001) at 4 (unpublished).  Putting aside the merits of the PFS position, as expressed

in its dispositive motion, that such subjects are irrelevant to the matters at issue relative to

contention OGD O, we find nothing in the declaration that would support providing its contents

confidential treatment as privileged or otherwise protected information.  Accordingly, at this
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2 Copies of this memorandum and order were sent this date by Internet e-mail
transmission to counsel for (1) applicant PFS; (2) intervenors Skull Valley Band of Goshute
Indians, OGD, Confederated Tribes of the Goshute Reservation, Southern Utah Wilderness
Alliance, and the State of Utah; and (3) the staff.

juncture, having no basis to treat Mr. Blackbear�s affidavit in any other manner, we will permit it

to remain on the public record of this proceeding.  

It is so ORDERED.

FOR THE ATOMIC SAFETY
  AND LICENSING BOARD2

/RA/
                                                            
G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Rockville, Maryland

July 24, 2001
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