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The Honorable Joe Barton, Chairman
Subcommittee on Energy and Air Quality
Committee on Energy and Commerce
United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Enclosed for your information is a copy of a Federal Register Notice for a proposed rule which will revise the
NRC's hearing processes to make them more effective and efficient. The proposed rule will provide for the use of
informal hearing procedures in NRC adjudications, with the exception of enforcement matters, the licensing of
uranium enrichment proceedings, initial authorization to construct, and initial authorization to receive high-level
waste at a high-level waste repository, reactor licensing proceedings involving complex issues. By fashioning
hearing processes that are tailored to the different types of licensing regulatory activities, the proposed rule would
better focus the limited resources of involved parties and the NRC. The Notice will be published requesting public

comment for a 90-day period.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosures: Federal Register Notice

cc: Rep. Rick Boucher



The Honorable George V. Voinovich, Chairman

Subcommittee on Clean Air, Wetlands, Private
Property and Nuclear Safety

Committee on Environment and Public Works

United States Senate

Washington, DC 20510

Dear Mr. Chairman:

Enclosed for your information is a copy of a Federal Register Notice for a proposed rule which will revise the
NRC's hearing processes to make them more effective and efficient. The proposed rule will provide for the use of
informal hearing procedures in NRC adjudications, with the exception of enforcement matters, the licensing of
uranium enrichment proceedings, initial authorization to construct, and initial authorization to receive high-level
waste at a high-level waste repository, reactor licensing proceedings involving complex issues. By fashioning
hearing processes that are tailored to the different types of licensing regulatory activities, the proposed rule would
better focus the limited resources of involved parties and the NRC. The Notice will be published requesting public

comment for a 90-day period.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosures: Federal Register Notice

cc: Senator Joseph I. Lieberman
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[7590-01-P]
NUCLEAR REGULATORY COMMISSION
10 CFR Parts 1, 2, 50, 51, 52, 54, 60, 70, 73, 76, and 110
RIN 3150-AG49

Changes to Adjudicatory Process

AGENCY: Nuclear Regulatory Commission

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is proposing to amend its regulations concerning its rules
of practice to make the NRC’s hearing process more effective and efficient. The proposed rule would fashion
hearing procedures that are tailored to the differing types of licensing and regulatory activities the NRC conducts

and would better focus the limited resources of involved parties and the NRC.

DATES: Comments on the proposed rule must be received on or before [INSERT DATE 90 DAYS AFTER

FEDERAL REGISTER PUBLICATION]. Comments received after this date will be considered if it is practical to do

so. However, the Commission is able to ensure consideration only for comments received on or before this date.

ADDRESSES: Mail written comments to: Secretary, U.S. Nuclear Regulatory Commission, Washington, D.C.

20555-0001. ATTN: Rulemakings and Adjudications Staff.

Hand delivered comments should also be addressed to the Secretary, U.S. Nuclear Regulatory Commission,

and delivered to: 11555 Rockville Pike, Rockville, MD, between 7:30 am and 4:15 pm Federal workdays.

You may also provide comments via the NRC’s interactive rulemaking website (http://ruleforum.linl). This

site also provides the availability to upload comments as files (any format), if your web browser supports that
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function. For information about the interactive rulemaking site, contact Ms. Carol Gallagher, (301) 415-5905; e-mail

CAG@nrc.gov.

Certain documents relating to this rulemaking, including comments received, may be examined at the NRC
Public Document Room, 11555 Rockville Pike, Room O1-F21, Rockville, MD. The same documents may also be

viewed and downloaded electronically via the rulemaking website, http./ruleforum.linl.gov. Documents created or

received at the NRC after November 1, 1999 are also available electronically at the NRC’s Public Electronic Reading

room on the Internet at http.//www.nrc.gov/INRC/ADAMS/index.html. From this site, the public can gain entry into the

NRC's Agencywide Document Access and Management System (ADAMS), which provides text and image files of
NRC'’s public documents. For more information, contact the NRC Public Document Room (PDR) Reference staff at

1-800-397-4209, 202-634-3273 or by email to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT: Geary S. Mizuno, Office of the General Counsel, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555-0001, telephone (301) 415-1639, e-mail GSM@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background
A. Policy Statement
B. Reexamination of NRC’s Hearing Process
C. Comments on Policy Statement
D. Comments from Hearing Process Workshop
E. Summary and General Questions

(2) Overall Approach for Informal Hearings
(2) Hearing Tracks
3 Presiding Officer
(4) Discovery
(5) Witnesses, Cross-Examination, and Oral Statements by the Parties
(6) Time Limitations
(7) Request for Hearing and Contentions
(8) Alternative Dispute Resolution
Il. Description and Discussion of the Proposed Rule

A. Overview

B. Specific Proposals and Request for Comment
(2) Subpart C - Sections 2.300 - 2.347
(2) Subpart G - Sections 2.700 - 2.712

3 Subpart J




(4) Subpart K
(5) Subpart L - Sections 2.1200 - 2.1212

(6) Subpart M
) Subpart N - Sections 2.1400 - 2.1407

lll. Plain Language

IV. Voluntary Consensus Standards

V. Environmental Impact: Categorical Exclusion
VI. Paperwork Reduction Act

VII. Regulatory Analysis

VIII. Regulatory Flexibility Act

IX. Backfit Analysis

I. Background

Among the very first actions taken by the Nuclear Regulatory Commission following its creation in 1975, was
an affirmation of the fundamental importance it attributes to public participation in the Commission’s adjudicatory
process. Public participation, the Commission said, “is a vital ingredient to the open and full consideration of
licensing issues and in establishing public confidence in the sound discharge of the important duties which have
been entrusted to us.” Northern States Power Company (Prairie Island Nuclear Generating Plant, Units 1 and 2),
CLI-75-1, 1 NRC 1, 2 (1975). However, the form and formality of the processes provided for public participation
have long been debated, well before the NRC was established and well after the foregoing statement was made.

The Commission has taken a number of steps in recent years to reassess its processes to identify ways in
which it can conduct its regulatory activities more effectively. This assessment has extended across the full range of
the NRC'’s programs, from its oversight and inspection program to evaluate and assess licensee performance, to its
internal program management activities. One of the cornerstones of the NRC’s regulatory approach has always
been ensuring that its review processes and decisionmaking are open, understandable, and accessible to all
interested parties. Its processes for achieving this goal have been part of the reassessment as well. Recently,
steps have been taken to expand the opportunities for stakeholder awareness and involvement in NRC policy and
decisionmaking through greater use of public workshops in rulemaking, inviting stakeholder participation in
Commission meetings, and more extensive use of public meetings with interested parties on a variety of safety and
regulatory matters.

The Commission has had a longstanding concern that the hearing process associated with licensing and

enforcement actions taken by the NRC is not as effective as it could be. Beginning with case-by-case actions in
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1983, and with a final rule in 1989, the Commission took steps to move away from the trial-type, adversarial format
to resolve technical disputes with respect to its materials license applications. Commission experience suggested
that in most instances, the use of formal adjudicatory procedures is not essential to the development of an adequate
hearing record; yet all too frequently their use resulted in protracted, costly proceedings. These less formal
procedures sought to reduce the burden of litigation costs on applicants and other participants because of the
informal nature of the hearing and to enhance the role of the presiding officer as a technical fact finder by giving him
or her the primary responsibility for controlling the development of the hearing record beyond the initial submissions
of the parties. A significant portion of the NRC’s proceedings in the past ten years has been conducted under these
informal procedures. Although the Commission’s experience to date indicates that some of the original objectives
have been achieved, there have also been some aspects of the informal procedures that have continued to prolong
the proceeding without truly enhancing the decisionmaking process. Given this experience, and with the potential
for new proceedings in the next few years to consider applications for new facilities, to renew reactor operating
licenses, to reflect restructuring in the electric utility industry, and to license waste storage facilities, the Commission
concluded it needs to reassess its hearing process to identify improvements that will result in a better use of all
participants’ limited resources.
To that end, the Commission recently initiated several actions related to its hearing processes - development of a
Policy Statement on the hearing process, and a reexamination of the NRC’s hearing process and requirements
under the Atomic Energy Act as a foundation for possible rule changes.

A. Policy Statement

The Commission recently adopted a new Policy Statement that provides specific guidance for Licensing
Boards and presiding officers on methods to use, when appropriate, for improving the management and timely
completion of proceedings. Statement of Policy on the Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18
(63 FR 41872; August 5, 1998). The Policy Statement is an extension of the Commission’s Statement of Policy on
Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 46 FR 28533 (May 21, 1981), which provided guidance
to the Atomic Safety and Licensing Boards (Boards) on methods to improve the timely conduct of licensing

proceedings and ensure that hearings are fair and produce adequate records that support decisions made by the
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NRC.

Among other things, the new Policy Statement urges presiding officers/boards to establish schedules for
deciding issues before them. It also reminds presiding officers/boards of their authority to set schedules, resolve
discovery disputes, and to take other action required to regulate the course of the proceedings. Case management
by the presiding officers/boards is an essential element of a fair, efficient hearing process. The Policy Statement
also provides that the Commission may set milestones for an individual proceeding. If a presiding officer/licensing
board determines that it would miss any milestone ordered by the Commission by more than 30 days, it is to provide
the Commission with a written explanation of the reasons for the delay.

The Policy Statement also sets forth the Commission’s expectations of the parties in the proceeding. Parties
are expected to adhere to the time frames set forth by the presiding officers/boards. Petitioners are reminded,
among other things, of their burden to set forth contentions that meet the standards of 10 CFR 2.714(b)(2), and that
contentions are limited by the nature of the application and the regulations. This guidance is directed to
management and control of adjudicatory proceedings under the existing Rules of Practice. The guidance did not
address more basic changes to the hearing process itself.

B. Reexamination of NRC’s Hearing Process

In late 1998, the NRC Office of the General Counsel (OGC) undertook a reexamination of the NRC’s current
adjudicatory practices as conducted under the Atomic Energy Act of 1954, as amended, and the NRC’s current
regulations, as well as a review of the Administrative Procedure Act (APA) and the practices of other agencies and
the federal courts, with a view to developing options for improving the NRC'’s hearing processes. This effort was

documented in a Commission paper, SECY-99-006, January 8, 1999, that was made publicly available.

As part of the analysis of possible approaches, OGC reached the conclusion that except for a very limited
set of hearings - those associated with the licensing of uranium enrichment facilities - the Atomic Energy Act did not
mandate the use of a “formal on-the-record” hearing within the meaning of the APA, 5 U.S.C. 554, 556, and 557,
and that the Commission enjoyed substantial latitude in devising suitable hearing processes that would

accommodate the due process rights of participants. The key statutory provision, Section 189.a. of the Atomic
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Energy Act, declares only that “a hearing” (or an opportunity for a hearing) is required for certain types of agency
actions. It does not state that such hearings are to be on-the-record proceedings. A detailed discussion of Section
189 and its legislative history can be found in the Commission’s decision in Kerr McGee Corporation (West Chicago
Rare Earths Facility), CLI-82-2, 15 NRC 232 (1982); see also Advanced Medical Systems, ALAB-929, 31 NRC 271,
279-288 (1990).

As a legal matter, where Congress provides for “a hearing,” and does not specify that the adjudicatory
hearings are to be “on-the-record,” or conducted as an adjudication under 5 U.S.C. 554, 556 and 557 of the APA, it
is presumed that informal hearings are sufficient. United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 757
(1972), citing Siegel v. AEC,

400 F.2d 778, 785 (D.C.Cir. 1968); United States v. Florida East Coast Ry., 410 U.S. 224 (1973). In contrast to
informal hearings for which agencies have greater flexibility in shaping adjudicatory procedures, “on-the-record”
hearings under the APA generally resemble adversarial trial-type proceedings with live presentation of withesses
and cross-examination. The Atomic Energy Commission (AEC) of the 1950s asserted that formal hearings were
what Congress had intended. At that time, the AEC saw benefits in a highly formal process, resembling a judicial
trial, for deciding applications to construct and operate nuclear power plants. It was thought that the panoply of
features attending a trial -- parties, sworn testimony, and cross-examination -- would lead to a more complete
resolution of the complex issues affecting the public health and safety and would build public confidence in the
AEC'’s decisions and thus in the safety of nuclear power plants licensed by the AEC. One study concluded that the
use of formal hearings developed in order to address concerns that the pressures of promotion by the AEC could
have an undue influence on the AEC’s assessment of safety issues. By use of an expanded hearing process, the
Commission could more fully defend the objectivity of its licensing actions. See William H. Berman and Lee M.
Hydeman, The Atomic Energy Commission and Regulating Nuclear Facilities (1961), reprinted in Improving the
AEC Regulatory Process, Joint Committee on Atomic Energy, 87" Cong., 1* Sess., Vol. II, at 488 (1961).

The AEC thus took the official position that on-the-record hearings were not merely permissible under the
Atomic Energy Act but required. AEC Regulatory Problems: Hearings before the Subcommittee on Legislation,

Joint Committee on Atomic Energy, 87" Cong., 2nd Sess. 60 (1962) (Letter of AEC Commissioner Loren K. Olsen).
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At least two subsequent statutes contain implications -- though no more than that -- that the Congresses that
enacted them believed that formal adjudication was required. These instances, both of which involve clauses
beginning with the word “notwithstanding,” are worth examining in some detail because they form much of the basis
for arguments that the 1954 Act should be read to require on-the-record proceedings.

The first came in 1962, when Congress amended the Atomic Energy Act to add a new Section 191,
authorizing the use of three-member licensing boards rather than hearing examiners, “notwithstanding” certain
provisions of the APA. Because those referenced APA provisions dealt with formal, on-the-record adjudication, the
“notwithstanding” clause in the statute could be read (and by some, is read) to imply that, by 1962, Congress viewed
the Atomic Energy Act as requiring on-the-record adjudication. (The crux of the argument is that the
“notwithstanding” clause would have been unnecessary if on-the-record adjudication were not mandatory.)
However, that very year, as will be discussed below, the Joint Committee on Atomic Energy restated its belief that
formal adjudication was not required in AEC proceedings.

In 1978, “notwithstanding” made its second appearance, but this time, it was the Atomic Energy Act, rather
than the Administrative Procedure Act, that presented the problem. In that year, Congress enacted the Nuclear
Non-Proliferation Act (NNPA), which provided among other things for the NRC to establish procedures for “such
public hearings [on nuclear export licenses] as the Commission deems appropriate.” NNPA Sec. 304, 42 U.S.C.
2155a(a). The statute said that this provision was the exclusive legal basis for any hearings on nuclear export
licenses, adding: “[N]otwithstanding section 189a. of the 1954 Act, [this] shall not require the Commission to grant
any person an on-the-record hearing in such a proceeding.” 42 U.S.C. 2155a(b). The inference can therefore be
drawn that by 1978, Congress thought that without express statutory authorization to use other hearing procedures,
on-the-record formal hearings would be called for by Section 189 of the Atomic Energy Act.

As a legal matter, the amount of weight given to retrospective legislative history -- that is, one Congress’s
opinion of what an earlier Congress intended -- depends greatly on the circumstances. While the Supreme Court
recently reiterated that “[sJubsequent legislation declaring the intent of an earlier statute is entitled to great weight in
statutory construction,” Loving v. United States, 517 U.S. 748, 770 (1996), the cases cited in that decision make

clear that subsequent legislative history that falls short of explicitly “declaring the intent of an earlier statute,” and
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instead gives rise merely to certain inferences, is entitled to far less weight. In Loving, the Court cited a 1979 case,
Consumer Product Safety Commission v. GTE Sylvania, 447 U.S. 102, 117. There, the Court began its discussion
of the issue of “subsequent legislative history” with “the oft-repeated warning that ‘the views of a subsequent
Congress form a hazardous basis for inferring the intent of an earlier one.” The more formal and explicit is
Congress’s statement of what it intended in its previous enactment, the more weight it will be accorded. Where
Congress has passed legislation, which an agency has interpreted in a particular (and controversial) way, and
Congress then enacts a second statute confirming that the agency’s interpretation was consistent with what it had
intended all along, then Congress can truly be said to have “declared the intent of an earlier statute,” and that kind
of “subsequent legislative history” will indeed be given great weight by a reviewing court. This was the case, for
instance, with the FCC'’s “fairness doctrine,” upheld by the Supreme Court in Red Lion Broadcasting Co. v. FCC,
395 U.S. 367 (1969). There, the Court said, Congress had not just kept its silence about the agency’s interpretation
but had “ratified it with positive legislation.” 395 U.S. 367, 381-82.

Where subsequent legislative history is less formal and explicit, the Supreme Court has made clear that it
becomes perilous to rely on it: “[A]s time passes memories fade and a person’s perception of his earlier intention
may change. Thus, even when it would otherwise be useful, subsequent legislative history will rarely override a
reasonable interpretation of a statute that can be gleaned from its language and legislative history prior to its
enactment.” GTE Sylvania, 447 U.S. at 118 n.13. In Oscar Mayer & Co. v. Evans, 441 U.S. 750, 751 (1979), the
Court brushed aside a conference committee report that, in dealing with amendments to a statute, offered its view of
the proper interpretation of the original statute. The Court said the report was written 11 years after the original
statute and thus was “in no sense part of the legislative history . . . . Itis the intent of the Congress that enacted
[the section] that controls.” [Citations omitted.] Likewise, in Teamsters v. United States, 431 U.S. 324, 354 n. 39
(1977), the Court stated that “little if any weight” should be given to a conference committee report, written eight
years after the original statute, that purported to interpret that earlier statute.

Applying the law to this matter, we see nothing in these two “notwithstanding” clauses that even approaches

being a clear declaration of what Section 189a of the 1954 Act provided. The most that can be said for the later
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statutes is that they give rise to possible inferences as to what the later Congresses -- not the Congress that passed
the 1954 Atomic Energy Act -- may have believed. But even those inferences are far from unequivocal.

The most plausible explanation for the “notwithstanding” clauses, in the Commission’s view, is that they were
intended not as a means to overcome what were viewed as fatal legal impediments, but rather, as a precaution, like
many such legislative clauses, to anticipate potential legal objections and eliminate them. In view of the way that the
law was then being applied by the AEC, it would have been only prudent of the drafters to eliminate ambiguity on
this point when enacting additional provisions, even if they had been convinced that the clauses were unnecessary.
At this point, there is no good way to know whether they regarded these clauses as necessary or not, but we doubt
that a reviewing court would care greatly one way or the other. To focus too much on Congress’s thought
processes in 1962, when it enacted Section 191, and in 1978, when it passed the Nuclear Non-Proliferation Act,
runs the risk of losing sight of what any reviewing court interested in legislative intent would regard as the central
guestion, which is what Congress intended in 1954, when it enacted Section 189a.

For many years, the NRC did not depart from the longstanding assumption that the Atomic Energy Act
requires on-the-record hearings despite the fact that this assumption had never been reduced to a definitive holding.

Also consistent with its understanding of Section 189a, in 1978 the NRC declared that the hearing it would
hold on an application to construct and operate a nuclear waste repository for high-level waste would be formal. In
a final rule (46 FR 13971; February 25, 1981) now codified at 10 CFR Part 2, Subpart J, the Commission provided
for a mandatory formal hearing at the construction authorization stage and for an opportunity for a formal hearing
before authorizing receipt and possession of high level waste at a geologic repository. Subsequently, Congress
enacted the Nuclear Waste Policy Act of 1982, 42 U.S.C. 10101 et seq. That law includes no specific hearing
requirements. Instead, it seems to contemplate, at Section 114, that the NRC will apply existing laws applicable to
the construction and operation of nuclear facilities. In sum, there is no statutory requirement for a formal hearing on
a high level waste repository, but without a rule change, the NRC’s regulations would require a formal hearing. In

1990, Congress also provided that for the licensing of a uranium enrichment facility, the NRC “shall conduct a single
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adjudicatory hearing on the record.”™ This provision can be interpreted in one of two ways: either as one more
reflection of Congress’s understanding that formal adjudication was the norm in NRC facility licensing proceedings,
or as the very opposite, i.e., as showing that Congress understood that because of the presumption against formal
hearings, explicit statutory language would be needed to make proceedings for this type of facility “on the record,”
as that term is used in the Administrative Procedure Act.

However, the view that formal adjudications were desirable and mandatory was not unanimously held. As
early as 1962, a Senate subcommittee wrote, in words that might easily have been written today:

By now, it has become apparent that the adversary type of proceeding, resembling as it

does the processes of the courts, does not lend itself to the proper, efficient, or speedy

determination of issues with which the administrative agencies frequently must deal....

Questions relating to ... licensing of atomic reactors ... might better be solved in some type

of proceeding other than an administrative “lawsuit” among numerous parties.?

This report was cited with approval by the Joint Committee on Atomic Energy, which turned down a
proposal recommended by its consultants, to provide explicit statutory authorization for the AEC to use
informal procedures. The Joint Committee reasoned that such legislation was unnecessary, given that the
Commission already had “legal latitude ... to follow such procedures,” that such procedures were desirable,
and that the Committee had strongly encouraged the Commission to make use of them. Despite the Joint
Committee’s urgings, the AEC made no move in the direction of deformalization.

This interchange between Congress and the AEC over the nature of the hearing requirement of
Section 189 took place again in 1972, as Congress amended the AEA by adding a new Section 192, to
provide for the issuance of a temporary operating license during the pendency of an operating license
hearing. This amendment, Pub. L. 92-307, 86 Stat. 191, explicitly provided that “The hearing required by

this section and the decision of the Commission on the petition shall be conducted with expedited

1 Atomic Energy Act of 1954, as amended, Section 193, 42 U.S.C. 2243.

2 H.R. Rep. No. 1966, 87" Cong., 2d Sess. 6 (1962), quoted in Kerr McGee Corp.,
CLI-82-2, 15 NRC 232, 251 (1982)[Attachment 1].
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procedures as the Commission may by rule, regulation, or order deem appropriate for a full disclosure of
material facts on all substantial issues raised in connection with the proposed temporary operating license.”
The legislative history of this provision is replete with reminders to the Commission that the procedures to
be established for these actions are not to be trial-type procedures used in connection with the issuance of
the final operating license, as well as that in a broader context, the Commission was not compelled to
conduct formal, on-the-record proceedings. In keeping with the new Section 192, the Commission
fashioned expedited procedures in Subpart F to 10 CFR Part 2 (1973), providing for an informal
proceeding not dramatically different in substance from the current provisions found in Subpart L to 10
CFR Part 2. Section 192 expired by its own terms in 1973, but was renewed, in revised form in 1983, as
part of the NRC'’s authorization legislation for FY 1982-1983. Pub. L. 97-415, 96 Stat. 2067. The 1983
legislation stated that the provisions of Section 189a. would not apply to such licensing actions, which were
to be completed “as promptly as practicable.” See Pub.L. 97-415, sec. 11. The Commission’s
implementing regulations were set forth in Subpart C (48 FR 46497; October 13, 1983). 10 CFR 2.308
expressly provided that for these temporary operating licenses formal adjudicatory procedures would not
be used and that case-by-case procedures would be developed to deal with issues as they arose. As with
its predecessor provision, the 1983 provision for the issuance of the temporary operating licenses expired
by its own terms, in 1983.

Over the decades since the Atomic Energy Act was passed, debate over the value of on-the-record
adjudication for the resolution of nuclear licensing issues, and indeed for resolving scientific issues
generally, has only increased. There are now many observers who are skeptical that the use of formal
adjudication in NRC licensing cases is the appropriate means to settle a regulatory issue; that whatever
validity there may have been to the arguments for formal adjudication from the 1950s to the 1970s, they no
longer have merit; and that less formalized proceedings could mean not only greater efficiency, but also
better decisions, with more meaningful public participation and greater public acceptance of the result.
See, e.g., Improving Regulation of Safety at DOE Nuclear Facilities, Final Report of the Advisory

Committee on External Regulation of DOE Nuclear Safety, December 1995, at 39.
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However, because of the early interpretation that formal hearings were required, as well as the
NRC'’s long-standing practice of conducting formal hearings on reactor licensing actions, each time that the
NRC has explored ways of deformalizing its proceedings, it has had to confront its own prior statements
and actions on the subject. Even so, no court has rendered a definitive holding on the application of the
APA’s “on-the-record” hearing requirements to Atomic Energy Act proceedings. Indeed, while some court
decisions reflected the agency’s early assumption that “on-the-record” hearings were required, other
decisions did not. Compare Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1444 n. 12 (D.C. Cir.
1984), cert. denied, 469 U.S. 1132 (1984)[UCS I/](“there is much to suggest that the Administrative
Procedure Act’s (APA) ‘on the record’ procedures...apply [to section 189]") with Union of Concerned
Scientists v. NRC, 920 F.2d 50, 53 n.3 (D.C. Cir. 1990)(“it is an open question whether Section 189(a) --
which mandates only that a ‘hearing’ be held and does not provide that that hearing be held ‘on the record’
-- nonetheless requires the NRC to employ in a licensing hearing procedures designated by the [APA] for
formal adjudications”). The commentary in these and other cases is essentially dicta -- observations not
essential to the court’s decision. See also Siegel v. AEC, 400 F.2d 778, 785 (D.C. Cir. 1968)(deciding only
permissibility of informal rulemaking procedures under section 189); Porter County Chapter of the Izaak
Walton League v. NRC, 606 F. 2d 1363, 1368 (D.C. Cir. 1979)(deciding only NRC’s discretion to initiate
enforcement proceedings subject to section 189 hearing); City of West Chicago v. NRC, 701 F.2d 632, 642
(7™ Cir. 1983)(deciding only permissibility of informal procedures in materials licensing adjudication).

In Chemical Waste Management v. EPA, 873 F.2d 1477, 1480 (D.C. Cir. 1989), the D.C. Circuit
stated that while the presence of the words “on the record” are not absolutely essential in order to find that
formal adjudicatory hearings are required, there must be, in the absence of those words or similar
language, evidence of “exceptional circumstances” demonstrating that Congress intended to require the
use of formal adjudicatory procedures. Although the court suggested, again in dicta, that section 189a of
the Atomic Energy Act might be a case where “exceptional circumstances” dictate formal, on-the-record
hearing requirements, that observation has its roots in a dictum in UCS I which suggests that in 1961 “the

AEC specifically requested Congress to relieve it of its burden of ‘on the record’ adjudications under
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section 189(a)” and Congress did not do so. 735 F.2d at 1444 n.12. The opposite is more nearly correct:
the AEC argued in favor of formal procedures and the Joint Committee on Atomic Energy advised that
informal procedures were permissible. See H.R. Rep. No. 1966, 87" Cong., 2d Sess., at 6 (1962), quoted
in Kerr McGee Corp., CLI-82-2, 15 NRC 232, 251 (1982). More recently, in Kelley v. Selin, 42 F.3d 1501,
1511-12 (6" Cir.), cert. denied, 115 S.Ct. 2611 (1995), the court emphasized the NRC'’s latitude to
determine the nature of the “hearing” mandated by the Atomic Energy Act.

The Commission’s approach to deformalization has been cautious, taking place in slow,
incremental steps. One such step came in 1982, when the Commission, in the West Chicago case,
granted an informal hearing (i.e., with written submissions only) on an amendment to a materials license.
In doing so, it observed that the Atomic Energy Act did not specifically require on-the-record hearings, and
it called the legislative history “unilluminating” as to Congress’s intent in materials licensing cases. The
Commission noted that while it held formal hearings in all reactor licensing cases, it had not stated
explicitly whether it did so as a matter of discretion or of statutory requirement. In any event, it did not view
the Act as mandating an on-the-record hearing in every licensing case. This decision was upheld by a
reviewing court. City of West Chicago v. NRC, 701 F.2d 632 (7" Cir. 1983). Subsequently, the NRC
issued a new Subpart L to Part 2, setting forth procedures for holding informal proceedings on all materials
license applications and amendments (54 FR 8276; February 28, 1989). In the Nuclear Waste Policy Act
of 1982, Sec. 134, 42 U.S.C. 10154, Congress specified a set of hybrid procedures for licensing
expansions of spent fuel storage capacity at reactor sites. The process called for written submissions, oral
argument, and an adjudicatory hearing only after specific findings by the Commission. The Commission
promulgated procedures --10 CFR Part 2, Subpart K (50 FR 41670; October 15, 1985) -- to implement this
legislation.

The West Chicago court’s finding that formal hearings were not required for materials licenses
opened the door considerably wider for the argument that formal hearings are not necessarily required in
reactor licensing cases. The provision of the Atomic Energy Act that establishes the basic statutory

entitlement to a “hearing” does not distinguish between reactor licenses and materials licenses. The first
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significant move toward deformalization of reactor licensing cases came in 1989, when the NRC completed
what a reviewing court described as a “bold and creative” effort to foster standardization of nuclear power
plant designs, as well as the early resolution of key safety issues. This was the issuance of a new Part 52,
which provided for issuance of design certifications and “combined licenses” for construction and operation
of nuclear power plants (54 FR 15386; April 18, 1989). The rule provided that standard designs could be
approved by rulemaking, with an opportunity for an informal hearing conducted by an Atomic Safety and
Licensing Board. (This would be a “paper” hearing, unless the Licensing Board requested the authority to
conduct a “live” -- that is, oral -- hearing, and the Commission agreed.) Subpart G formal hearings would
be offered thereafter, before the issuance of the combined construction permit/operating license for a
specific facility. When the facility was essentially complete and close to fuel loading and criticality, there
would be an opportunity for members of the public to raise any concerns they might have about plant
operation. These could fall into one of two categories: either a claim that the facility as built did not meet
the “acceptance criteria” specified in the original combined construction permit/operating license, or a
claim that the acceptance criteria themselves (that is, the licensing requirements) were deficient. For
claims in the former category, the Commission would determine whether to hold a hearing and whether it
would be a formal or informal hearing. A request to modify the terms of a combined license would be
handled as a request for action under 10 CFR 2.206.

Part 52 was promptly challenged after its promulgation. A panel of the U.S. Court of Appeals for
the D.C. Circuit issued a decision that upheld some parts of the rule but set aside others, including the
provisions governing the opportunities for a hearing after completion of construction and before operation.
Nuclear Information and Resource Service v. NRC, 918 F.2d 189 (D.C. Cir. 1990), vacated & rehearing en
banc granted, 928 F.2d 465 (D.C. Cir. 1991). However, the decision was later vacated by the entire D.C.
Circuit, sitting en banc. Nuclear Information and Resource Service v. NRC, 969 F.2d 1169 (D.C. Cir.
1992). Inits brief to the full court, the NRC argued unequivocally that the Atomic Energy Act’s hearing

requirement for nuclear power plant licensing did not necessarily mean a formal hearing.
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The full court upheld Part 52 in its entirety. However, on the question of whether hearings must be
formal, it reserved judgment on the grounds that the NRC’s argument that informal hearings were
permissible had not been made in the rulemaking or before the original panel. 969 F.2d at 1180.
Subsequently, Congress enacted legislation (Pub. L. 102-486 (1992), endorsing Part 52 and specifying
that at the pre-operation phase, any hearing on whether the appropriate inspections and tests have been
made, and the prescribed acceptance criteria have been met, shall be either “informal or formal
adjudicatory,” as the Commission may in its discretion determine.

The Commission has taken two more steps to further stake out its position that the Atomic Energy
Act does not require formal hearings. The first was a rulemaking implementing the Equal Access to
Justice Act (EAJA), 5 U.S.C. 504. This statute authorizes the recovery of attorney’s fees by certain
“prevailing” parties in “adversary adjudications.” The term “adversary adjudication” is defined in 5 U.S.C.
504 (b)(1)(C) to generally mean, for purposes of the EAJA, adjudications conducted under 5 U.S.C. 554,
the section of the Administrative Procedure Act applicable to adjudications required by statute to be
determined on the record after the opportunity for an agency hearing. “Adversary adjudications” do not
include adjudications to consider the grant or renewal of a license.

The NRC decided to authorize the payment of attorney’s fees only for adjudications under the
Program Fraud Civil Remedies Act, which by law must be on-the-rec