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PART I. -- INFORMATION RELEASED
No additional agency records subject to the request have been located.

Requested records are available through another public distribution program. See Comments section.

APPENDICES Agency records subject to the request that are identified in the listed appendices are already available for
public inspection and copying at the NRC Public Document Room.
APPENDICES Agency records subject to the request that are identified in the listed appendices are being made avaitable for
FF public inspection and copying at the NRC Public Document Room.

Enclosed is information on how you may obtain access to and the charges for copying records located at the NRC Public
Document Room, 2120 L Street, NW, Washington, DC.

(APPENDICES .
FF Agency records subject to the request are enclosed.

Records sﬁfect to the request that contain information originated by or of interest to another Federal agency have been
referred to that agency (see comments section) for a disclosure determination and direct response to you.

We are continuing to process your request.
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See Comments.
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AMOUNT * D You will be billed by NRC for the amount listed. D None. Minimum fee threshold not met.
$ D You will receive a refund for the amount listed. -. D Fees waived.
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PART I.B -- INFORMATION NOT LOCATED OR WITHHELD FROM DISCLOSURE

D . No agency records subject to the request have been located.

D Certain information in the requested records is being withheld from disclosure pursuant to thg exemptions described in and for
the reasons stated in Part H.

D This determination may be appealed within 30 days by writing to the FOIA/PA Officer, U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001. Clearly state on the envelope and in the letter that it is a "FOIA/PA Appeal."
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1. Undated Questions, Atlas Uranium Mill, Moab, Utah (3 pages)
2. 11/26/97 Memo to Chairman Jackson from H. L. Thompson, Subject: Status

of Interactions with the Department of the Interior Regarding the
Proposed Atlas Reclamation (5 pages)

3. 9/23/98 E-mail to Various Individuals from M. Fliegel, Subject: Atlas
- Bankruptcy Team Meeting (1 page):

4. 10/13/98 E-mail to Atlas BRT from M. Fliegel, Subject: Atlas bankruptcy
review team (1 page)

5. 2/16/99 Memo to the Commission from W. D. Travers, Subject: Proposal
by Atlas to Transfer Moab Site Responsibilities with attach 2/10/99
letter to R. Clark from H. Sender (5 pages)

6. 3/10/99 E-mail to B. Spitzberg from N. K. Stablein, Subject: Trustee for
Atlas w/o attachment (1 page)

7. 3/10/99 E-mail to B. Spitzberg from N. K. Stablein, Subject: Trustee for
¥ Atlas w/attachment (2 pages)

8. 3/15/99 Memo to the Commission from W. D. Travers, Subject. Lessons
Learned from the Atlas Environmental Impact Statement with
attached Report on Lessons Learned and 2/12/99 Note to W. D.
Travers from M. J. Diaz, Subject: Request for Information Re:
Atlas (23 pages) -

9. 3/15/99 Memo to the Commission from K. D. Cyr, Subject: Atlas-Moa[»
Bankruptcy Reorganization Agreement (2 pages)

10. 6/3/99 Affidavit of M. Fliegel with attachment (5 pages)

11. 3/17/00 Letter to P. Boudreaux and D. C: Lashway from R. Wiygul, S.

Daggett, and M. Kirk, Subject: Interim Settlement Agreement with
attached fax cover sheet (4 pages)
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12. 4/3/00 E-mail to B. Evans from J. Lusher, Subject: Atlas NOV Response
Letter (1 page)
13. 4/3/00 E-mail to B. Evans from D. Rom, Subject: Atlas NOV Response
' Letter (1 page)
14. 4/3/00 E-mail to B. Evans, D. Rom, J. Lusher from T. Johnson, Subject:
Atlas NOV Response Letter (1 page) ’
15. 9/22/98 Facimile transmission cover sheet with attachment addressed to

various individuals from Bonnie A. Bell, Subject: Atlas Corporation
- Various Motions Re: Post-Petition Financing (24 pages)

16. 6/4/99 NRC Staff's Response to the Grand Canyon Trust’s Answers to
Questions Posed in the Presiding Officer's May 14, 1999, Order (3

pages)
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Questions

Atlas Uranium Mill, Moab, Utah

1. After your tour, is it clear that this tailings pile is a terrible hazard to the environment and the
Colorado River and must be moved whatever the cost?

Background: It is obvious that the tailings pile is large and very close to the Colorado
River. NRC’s extensive environmental review shows that currently the tailings are
effecting only a small area of the Colorado River and that the proposal to put a tight cover
on the pile to reduce infiltration will significantly improve the situation in the river.

See FI‘ER and FEIS conclusions.

2. How can your agency seriously consider a proposal to let such a hazard remain where itis
when it should be obvious that the only acceptable solution is to move the tailings pile?

Background: Atlas has done extensive studies, and the NRC has gone to great lengths to
analyze what they have done. Our conclusion is that leaving the tailings pile in place will
be protect public health, safety, and the environment, including endangered fish in the
Colorado River

See FTER and FEIS conclusions.

3. Do you believe it is in the best interests of cleaning up the site properly that it be turned over
to the Department of Energy, as Secretary Richardson suggested last month?

" Background: This is one possible solution. However, DOE does not have the authority
nor the appropriations to clean up this site. Congressional action would be required to
place the site under DOE jurisdiction and fund the reclamation. The NRC would not
oppose such a plan. However, the benefits to be derived, considering the minimal
improvements that would be gained if the pile were moved to an alternate site should be
weighed against the considerable expenditure of government funds.

4. Could the Atlas site become a superfund site?

Background: It could. That is one result that could occur if Atlas were unable to reclaim
the site. However, EPA has stated that if it became a Superfund site, it is more likely that
it would be reclaimed in place than moved.
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5. Environmentalists have proven that the tailings pile is killing two endangered species of fish,
the fish downstream of the pile are full of toxic materials, and the contamination of river water
threatens the drinking water supply for millions in southern California. Why, in the face of all
this, does NRC continue to favor leaving the tailings pile in place?

Background: FWS, in its Final Biological Opinion, concluded that current levels of
contamination, primarily ammonia, in the river may be jeopardizing two species of
endangered fish. The FBO identifies the levels of ammonia that would be protective of
the fish. NRC concludes that the reclamation will reduce the levels of contaminants
below that needed to protect the fish.

Additionally, currently millions of people safely use drinking water from the Colorado
River. The small amount of constituents seeping into the river from the Atlas tailings are
not measurable after mixing with river water, which naturally contains these constituents.
The reclamation proposed by Atlas will significantly reduce the seepage from the tailings.

See FEIS and Biological Opinion.
6. How does the bankruptcy of Atlas effect the cleanup?

Background: Atlas is preparing a plan that will ensure that its proposed reclamation will
be accomplished. It involves contracting the reclamation to a third party turnkey
contractor, that in conjunction with a stop-loss insurance policy, would bear the risk of
increased reclamation costs. However, this arrangement must be approved by the
bankruptcy court. :

The current surety of $6.5 million would not be sufficient to reclaim the site.
See Bankruptcy.

7. The cost estimate for moving the pile is $150 million. How can we expect a bankrupt
company to find that much money? If NRC can’t pay for it and DOE doesn’t make it a superfund
site, who will clean it up?

Background: If Atlas were to be disbanded, e.g., under a Chapter 7 bankruptcy, and the
site were not put under Superfund, we believe it would take an act of Congress to move
the tailings.

8. Do you know when the NRC'’s action will be complete, and when a cleanup effort could be
started?

The NRC should be finished with its work in the first quarter of 1999. Work to cap the
pile in place, if NRC approves that option, could start soon after.
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9. When might a decision be reached on transferring responsibility for the site to DOE?
Background: That decision will lie with Congress and the DOE.

10. How is the NRC responding to the law suite filed by the Grand Canyon Trust, 3-D River
Visions, the Sierra Club, Grand County and others regarding your apparent decision to allow the
tailings pile to be left where it is?

Background: As of this date to our knowledge there has been no suit filed. Until such a
lawsuit is filed and NRC lawyers have had an opportunity to review it, it would be
premature, at the least, to respond. A lawsuit has been filed against Secretary Babbitt
challenging the Biological Opinion issued by the Fish and Wildlife Service. We are not a
defendant in that lawsuit. Earth Justice et al. have sent us a letter on October 12 stating
their intent to sue NRC under the Endangered Species Act. That Act requires a 60 day
notice period to elapse before lawsuits under certain of its provisions may be filed.

11. Everybody agrees that the groundwater is heavily contaminated and leaking toxic material
into the Colorado River. Why has this situation not been remedied?

Background: The contamination in the ground water is the result of seepage from the pile
that occurred years ago, when the mill was operating and there were no Federal
requirements in this area. The passage by Congress of the Uranium Mill Tailings
Radiation Control Act of 1978 brought the tailings and ground water contamination under
Federal authority. It took several years for EPA to promulgate regulations, which were
then challenged in court, before NRC had effective regulations in this area. Under NRC
regulations, Atlas is conducting a ground water corrective action plan to clean up ground
water to appropriate standards. Atlas has committed to revisit and revise that plan to
expedite the cleanup. FWS, in its biological opinion, identified as a reasonable and
prudent alternative steps to expedite the ground water cleanup.

12. The current surety of $6.5 million is insufficient to reclaim the tailings in place. Where will
the money to reclaim the site come from?

Background: Atlas is proposing to reclaim the site with the help of a turnkey contractor
and stop loss insurance. Atlas states that it has sufficient assets to fund the reclamation,
considering that it will be reimbursed by the Federal government for over half its costs.
This reimbursement was authorized in the Energy Policy Act of 1992 and is intended to
reimburse mill operators for the costs of reclaiming tailings derived from uranium sold to
the Federal government. If Atlas’ plan i$ approved, a mechanism to ensure sufficient
funds, in the event of the inability of Atlas or the contractor to continue funding the
reclamation, would be put into place.
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FROM: Hugh L. Thompson, Jr. omrpson, Ir.
Deputy Executive Directﬁqgr%‘g};gtory rograms
‘ SUBYECT: ‘ STATUS OF INTERACTIONS, WITH THE DEPARTMENT OF
THE INTERIOR, REGARDING THE PROPOSED ATLAS
RECLAMATION o

Per your letter of September 5, 1997 to Kathleen McGinty, Chairman of the Council on
Environmental Quality (CEQ), | was designated as the NRC representative to CEQ led
discussions of uranium mill tailings at the Atlas site in Moab, Utah. The purpose of this
memorandum is to bring you up-to-date on recent events related to the staff review of Atlas
Corporation’s proposed reclamation of its uranium mill site near Moab, Utah. As a result of
several meetings arranged by the Council-on Environmental Quality, the three principal parties
(the Department of the Interior, the Nuclear Regulatory Commission, and Atlas) agreed to a
data-collection and analysis effort consisting of five tasks to be performed by the Grand
Junction office of Oak Ridge National Laboratory (ORNL/GJ). It was agreed that the ORNL/GJ
work will be completed within 60 days from receipt of funds, which occurred on November 10,
1997. A revised draft biological opinion will be prepared by the Fish and Wildlife Service within
another 30 days, followed by a 10-day comment period, with the final biological opinion (FBO)
issued within another 30 days. The first four ORNL/GJ tasks are being funded by the
Department of Energy and involve data collection regarding the existing contaminant plume.
The last task, which NRC is funding, involves analysis to confirm the staff's earlier estimate of
the seepage rate of contaminants from the tailings after stabilization. As a result of the
agreements reached, FBO is planned to be issued by the end of March 1998. NRC would then
be able to finalize and issue the Final Environmental Impact Statement by mid-summer.

The key personnel representing the various organizations involved in these discussions include:
(1) Mr. Bradley M. Campbell, Associate Director, CEQ; (2) Ms. Molly McUsic, Counselor to the
Secretary, U.S. Department of Interior; (3) Mr. Daniel Berkowitz, Deputy Assistant Secretary
for Planning, Policy and Budget, Department of Energy; (4) Mr. Richard E. Blubaugh, Vice .
President, Atlas Corporation, and (5) myself representing the NRC. jb\@\
cc: Commissioner Dicus {
Commissioner Diaz
Commissioner McGaffigan

JCallan SECY, OGC, OPA, OCA, CIO, CFO T .
CONTACT: Myron H. Fliegel, NMSS/DWM vincon Binkt EobE
(301) 415-6629 o
DISTRIBUTION:

FILE CENTER DGillen NMSS r/f URB r/f DWM r/f CAbrams
CNWRA ACNW CCain CPoland EDO r/f MLayton
HThompson PTressler Dir Off r/f MFederline CP/PROOFED/NOV. 19, 1997
DOCUMENT NAME: S:\DWM\URBWMHF\STATUS.WPD  *see previous concurrence
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MEMORANDUM TO: Chairman Jackson

Deputy Executive Director for Regulatory Programs
Office of the Executive Director for Operations

PARTMENT OF

SUBJECT: STATUS OF INTERACTIONS, WITH THE
THE INTERIOR, REGARDING THE PROPOSED ATLAS
RECLAMATION

The purpose of this memorandum is to bring you up-to-date on recent events related to the staff

~ review of Atlas Corporation’s proposed reclamation of its uranium mill site near Moab, Utah. As

a result of several meetings arranged by the Council on Environmental Quality, the Department
of the Interior, the Nuclear Regulatory Commission, and Atlas agreed to a data-collection and
analysis effort consisting of five tasks to be performed by the Grand Junction office of Oak
Ridge National Laboratory (ORNL/GJ). It was agreed that the ORNL/GJ work will be completed
within 60 days from receipt of funds, on November 10, 1997. A revised draft biological opinion
will be prepared by the Fish and Wildlife Service within another 30 days, foliowed by a 10-day
comment period, with the final biological opinion /( BO) issued within another 30 days. The first
four ORNL/GJ tasks are being funded by the Department of Energy and involve data collection
regarding the existing contaminant plume. The last task, which NRC is funding, involves
analysis to confirm the staff's earlier estimaé of the seepage rate of contaminants fromthe
tailings after stabilization. As a result of thé agreements reached, it now appears that the FBO
will be issued by the end of March 1998./NRC would then be able to finalize and issue the Final
Environmental Impact Statement by mid-summer.

cc: Commissioner Dicus
Commissioner Diaz
Comissioner McGaffigan
JCallan
SECY, OGC, OPA, OCA; CIO, CFO

CONTACT: Myron H. Fliegel, NMSS/DWM

(301) 415-6629
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. MEMORANDUM TO:  Shirley Ann Jackson, Chairman

FROM: Hugh L. Thompson, Jr.
Deputy Executive Director for Regulatory Programs
Office of the Executive Director for Operations
SUBJECT: STATUS OF INTERACTIONS, WITH THE DEPARTMENT OF THE

INTERIOR, REGARDING THE PROPOSED AFLAS RECLAMATION

The purpose of this memorandum is to bring you up-to-date on regent events related to the staff
review of Atlas Corporation’s proposed reclamation of its uraniuph mill site near Moab, Utah. As
a result of several meetings arranged by the Council on Envirohimental Quality, the Department
of the Interior, the Nuclear Regulatory Commission, and Atla$ agreed to a data-collection and
analysis effort consisting of five tasks to be performed by the Grand Junction office of Oak
Ridge National Laboratory (ORNL/GJ). It was agreed that the ORNL/GJ work will be completed
within 60 days from receipt of funds, on November 10,_/( 997. A revised draft biological opinion
will be prepared by Fish and Wildlife Service within ariother 30 days, followed by a 10-day
comment period, with the final biological opinion (FBO) issued within another 30 days. The first
four ORNL/GJ tasks are being funded by the De;/n rtment of Energy and involve data collection
regarding the existing contaminant plume. The last task, which NRC is funding, involves
analysis to confirm the staff's earlier estimate gf the seepage rate of contaminants from the
tailings after stabilization. As a result of the ggreements reached, it now appears that the FBO
will be issued by the end of March 1998. C
Environmental Impact Statement by mid-
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MEMORANDUM TO: Shirley Ann Jackson, Chairman

FROM:

SUBJECT:

The purpose of this memorandum is to bring you up to date on recent

Hugh L. Thompson, Jr.

Deputy Executive Director for Nuclear Materials
Safety, Safeguards and Operations Support

Office of the Executive Director for Operations

STATUS OF INTERACTIONS, WITH THE DEPARTMENT OF THE
INTERIOR, REGARDING THE PROPOSED ATLAS/RECLAMATION

ents related to the staff

review of Atlas Corporation’s proposed reclamation of its uranium mill/site near Moab, Utah. As
a result of several meetings arranged by the Council on Environmenfal Quality, the Department

of the Interior, the Nuclear Regulatory Commission, and Atlas agr
analysis effort consisting of five tasks to be performed by the Gr

d to a data-collection and
d Junction office of Oak Ridge

National Laboratory (ORNL/GJ). It was agreed that the ORNL/@J work will be completed within
60 days from receipt of funds, on November 10, 1997. A revigsed draft biological opinion will be
prepared by Fish and Wildlife Service within another 30 days, followed by a 10-day comment
period, with the final biological opinion (FBO) issued withiryanother 30 days. The first four
ORNL/GJ tasks are being funded by the Department of Efiergy and involve data collection
regarding the existing contaminant plume. The last ta;l(, which NRC is funding, involves analysis
to confirm the staff's earlier estimate of the seepage rate of contaminants from the tailings after
stabilization. As a result of the agreements reached; it now appears that the FBO will be issued

by the end of March 1998. NRC would then be ab
Impact Statement by mid-summer.

CONTACT: Myron H. Fliegel, NMSS/DWM

to finalize and issue the Final Environmental

(301) 415-6629
DISTRIBUTION:
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MEMORANDUM TO: Shirley Ann Jackson, Chairman

FROM: Hugh L. Thompson, Jr. .
Deputy Executive Director for Nuctear Materials
Safety, Safegua\ﬁzn: Operations Support
1

SUBJECT: STATUS OF INTERACTIONS,WITH THE DEPARTMENT OF THE
lmeatoogeemoms THE-PROPOSED ATl /

The purpose of this memoranduni’is te bring you up to date paTecent events related 1o the staff

review of Atlas Corporation’s proposed reclamation of its uranium mill site near Moab, Utah. As

a result of several meetings arranged by the Council o Environmental Quality, the Department

of the Interior (9@, the Nuclear Regulatory CommiSsion-ste#>8nd Atlas agreed to a dats

eollection and analysis effort consisting of {t :

of Oak Ridge National Laboratary (ORN

completed within 60 days from receipt of | n November 10, 1987, A revi

opinion will be prepared by Fish and Wildlife Skfvice within another 30 da llowad by @ 1

7%, comment perod, with the final biological opinion (FBO) issued within anothef 30 days. The
- tour ORNL(GJ)tasks are being funded by the Department of Energy and invoive data collection| #eqar
- —taiated4o theexisting contaminant plumse. The last task, which NRC is funding, involves analysis

to confirm the staff's earfier estimate of the seepage rate of contaminants from the tailings after

stabilization. As a result of the agreements reached, it now appears that the FBO will be issued

Dy the end of March 1998. NRC would then be able to finalize and issue the Final Environmaental

Impact Statement by mid-summer.
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From: Myron Fliegel / ’% < z
To: JWH1, RHT, OWFN_DO.owf5_po.MES, OWFN_DO.owf5_po.SH...
Date: Wed, Sep 23, 1998 9:59 AM
Subject: Atlas bankruptcy team meeting

Atlas Corp. filed a petition for bankruptcy, under chapter 11, yesterday. NRC staff is in the process of
reviewing Atlas’ proposal for stabilization of its uranium tailings onsite near Moab, Utah but has not
approved the plan.

NRC staff will be meeting with Atlas next week. We need to have a meeting of the Atlas bankruptcy team
to discuss the situation. | have scheduled the meeting for Thursday, Sept 24 at 1:00pm in room T-07C1.
Please let me know if you or a representative can not attend.

CC: LBB, MFW, JTG1

N



Based on responses to
the following members:

Geoffrey Cant
Mike Fliegel
Steve Lewis
Maria'Schwartz
Brian Smith
Blair Spitzberg
Leah Tremper
Richard Turtil

previous e-mail Atlas Bankruptcy Review Team has been revised to consist of

‘

SLommmro s ualNUpLUY 1eVIEW [eam Page 1j
From: Myron Fliegel/,f/,ﬁ 5;
To: Atlas BRT
Date: Tue, Oct 13, 1998 8:30 AM
Subject: Atlas bankruptcy review team

@



( )
. UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

February 16, 1999 9w ~FHED

MEMORANDUM TO: Chairman Jackson
Commissioner Dicus
Commissioner Diaz
Commissioner McGaffigan
Commissioner Merrifield

nm——
FROM: William D. Travers L;J.lmm«-\tmm
Executive Director for Operations

SUBJECT: PROPOSAL BY ATLAS TO TRANSFER MOAB SITE
RESPONSIBILITIES

On February 12, 1999, Nuclear Regulatory Commission (NRC) staff met with representatives of
Atlas Corporation. Atlas is in bankruptcy, under Chapter 11, and had met with staff on '
October 1, 1998, at which time it presented a plan to remediate its Moab site using a third party
turnkey contractor. Since that time, Atlas has determined that it would have insufficient
resources to conclude that proposal. On February 10, 1999, Atlas’ bankruptcy attorney wrote to
the Assistant U.S. Attorney involved in the bankruptcy proceeding (copy attached), with three
proposed options to accomplish surface reclamation at the Moab site. These were discussed at
the February 12 meeting. '

Two options involve transferring money to a trust, which would then be responsible for site
reclamation. After the transfer, NRC would terminate the license and Atlas would be released
from any further liability. Under one of these options, there would be insufficient money to
actively clean up the ground water. The other option, involving a trustee, would have a less
robust cover built and use the money saved for ground-water cleanup. The third option
identified would have NRC and Atlas agree on an organized default and termination of

the license. '

Staff is in the process of evaluating Atlas’ proposals and other options that may be available.
The Office of the General Counsel is looking into the legal issues involved in the various
options. Staff is evaluating the technical and regulatory implications of these options or
potential variations that may be identified. Unless the Commission does not want to pursue any
of the options identified in the letter, staff plans on preparing a Commission Paper with its
recommendation by February 24, 1999. We would have a meeting with Atlas and appropriate
Federal agencies during the week of March 8, 1999. Atlas must file its reorganization plan with
the bankruptcy court by March 15, 1999.

We plan on moving forward along the lines discussed unless we hear otherwise from
the Commission. .

Attachment: As stated

cc:. SECY OGC OCA OPA CiO
C4IVRe

CONTACT: M. Fliegel, NMSS/DWM
(301) 415-6629

090 990214 '
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SENDER & WASSERMAN, P.C.
ATTORNEYS & COUNSELORS AT LAW .

1999 BROADWAY, BUITE 2303

DENVER, COLORADO 80202 . TELEPHONE
. : 13031 296-1982
TELECOPIER

HARVEY SENDER : Febmary 10, 1999 1303) 296-7800

ALSO MERUCR OF WCW NCXICO 8aR
o-mail: sgndor@esndwasicom

Robert Clark, Esq.
Assistant U. S. Attorney
1961 Stout St. #1100
Denver, CO 80294

RE: Atlas Corp.
Dear Mr. Clark:

Tn accordance with our canversations recently, the purpose of this Jetter is to summarize the
status of the Moab situation and options currently available. As you are aware, the NRC, despite
representations to the contrary, has still not acted on the proposed license amendment. In addition.
as reflected in the [iquidation analysis proviously forwarded to you, both the NRC and the State of
Utah have filed large and troublesome claims seeking administrative priority, $44 million and $77
million respectively. The Utah claim objection should be filed by the end of the week. I hope to
have a copy for you before the meeting on Friday. Similar claim objections and related motions as
to the NRC claim should be roady to be filed shortly thereafter.

As we have discussed, the continuing delays in the approval process, combined with fhe
uncertainty about the natore of the remediation of the ground water, has driven up the price of any
proposed third parly rcmediation. The current estimate for surface reclamation, only, is
approximately $22,000,000. This cost is marginally achievable by allocating all of the potential
Moab relatud assots to the reclamation. The ground water cost estimates range from $500,000 to
$29,000,000. The $500,000 number involves a grouad watcr corrective action ‘plan and the
cstablishmont of altemative concentration limits without any further remediation. The $29,000,000
numbcr jnvolves not only prevention of ground watcr seepage but pumping and treating the ground
watcr. Thore are two other ground water seepage proposals presented by FILA at costs of $7.5
million and $8.5 million respectively. : :

Thoe RMSOURCE bid of $27,775,000 combincs the surface reclamation only bid with the
risks of assuming the liability, new bonding, and environmcntal and stop-loss insurancc. The price
is simply not feasiblo for Atlas. In addition, one of the preconditions is the deposit of 50% of that
amount, i.c. $13.87 million, into tho standby trust. Clearly payment of that sum by Atlas is well
beyond the realm of possibilities. - . R

The following reflects the available options fo resolve the dispute, short of claims litigation
in the Rankruptcy Court over the amount and priority of the claims of NRC and the State of Utah In
addition 1o objecting to the claim of the NRC, should it be necessary, Atlas would file a motion
sceking to abandon the sitc under 11 U.S.C. 554 and 1o reject the license as an executory conlract

Attachment
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under 11 U.S.C. 36S.

1. Atlas transfers the land, the water rights and Title X reccivables for future claims into the
standby trust. The existing cash allocable to the bond would also po into the trust. Thic trust
would hirc Harding Lawson Associates (HI.A) or some other contractor to do the surface
reclamation and ground water to tho exteat it is limiited to alternative concentration limits.
To the extent a different solution to the proundwater issuc is selccted, additional funding for
the trust would have to be oblainod from federal of state sourcos. Upon transfer of the assets
to the trust, Atlas would be rcleased of any fusther liability.

2. Atlas transfers the same assets into the trust. The surface reclamation is performed based
upon a 200 year design standard rather than a 1000 year design standard and is considered
an interim design.  This reduces the surface reclamation cost by $3 to $4 million. The
additional resources are used to address ground water or other reanediation issucs: All ofthe
other terms, as reflected in option onc above, remain the same. As you know, there is
currently proposed legislation to move the site and limit the liability of Atlas. This
altcrnative should be attractive to the groups supporting such a move as it provides both a
substantial time period to obtain the authorization and funding for moving the site and
provides for a less expensivo ground cover {o be removed at a later date.

3. If NRC insists on the 1000 year pround cover and a ground water resolution in the $5 to $7-
million dollar range, Atlas and NRC would agree on an orpanized default and tecmination of
the license. Atlas would transfer the land and the rights to receive Title X receivables for
future claims into the trust. NRC would presumably call the bond and transfer the proceeds
into the trust. NRC may have an agreed gencral unsecured claim and not an administrative
claim. NRC would share pro rata with the other creditors in tho distribution to unsceured

creditors. :
¥inally, it should be obvious that any cost cffective and feasible solution requires either the
ogrecnient of the State of Utah or the joinder by the NRC in the claim objection on grounds of federal
preemption,
T will be happy to address any questions or concerns at the mecting on Friday. If we can

reach agreement in conecpt on ono of these options quickly, we can then move forward 1o deal with
clarifications and the necessary details to scck Court approval.

cc:  Grepg Shaficr
Tony Thompson
Howard Tallman
Richard Blubaugh

xx TOTRAL PRGE.BB3 *x
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MEMORANDUM TO: Chairman Jackson
Commissioner Dicus
Commissioner Diaz
Commissioner McGaffigan

Commissioner Merrifield -~ amedby
’ 1B Trowes
- FROM: William D. Travers .
Executive Director for Operations
SUBJECT: PROPOSAL BY ATLAS TO TRANSFER MOAB SITE
RESPONSIBILITIES ,

On February 12, 1999, Nuclear Regulatory Commission (NRC) staff met with representatives of
Atlas Corporation. Atlas is in bankruptcy, under Chapter 11, and had met with staff on

October 1, 1998, at which time it presented.a plan to remediate its Moab site using a third party
turnkey contractor. Since that time, Atlas has determined that it would have insufficient
resources to conclude that proposal. On February 10, 1999, Atlas’ bankruptcy attorney wrote to
the Assistant U.S. Attorney involved in the bankruptcy proceeding (copy attached), with three
proposed options to accomplish surface reclamation at the Moab site. These were discussed at
the February 12 meeting.

Two options involve transferring money to a trust, which would then be responsible for site
reclamation. After the transfer, NRC would terminate the license and Atlas would be released
from any further liability. Under one of these options, there would be insufficient money to
actively clean up the ground water. The other option, involving a trustee, would have a less
robust cover built and use the money saved for ground-water cleanup. The third option
identified would have NRC and Atlas agree on an organized default and termination of

the license. .

Staff is in the process of evaluating Atlas’ proposals and other options that may be available.
The Office of the General Counsel is looking into the legal issues involved in the various
options. Staff is evaluating the technical and regulatory implications of these options or
potential variations that may be identified. Unless the Commission does not want to pursue any
of the options identified in the letter, staff plans on preparing a Commission Paper with its
recommendation by February 24, 1999. We would have a meeting with Atlas and appropriate
Federal agencies during the week of March 8, 1999. Atlas must file its reorganization plan with
the bankruptcy court by March 15, 1999.

We plan on moving forward along the lines discussed unless we hear otherwise from
the Commission. :

Attachment: As stated : :

cc: SECY OGC OCA OPA Clo CFO

CONTACT: M. Fliegel, NMSS/DWM *See previous concurrences
(301) 415-6629

DISTRIBUTION: FILECENTER URB rA DWM r/-t/ CPoland NMSS o/
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MEMORANDUM TO: Chairman Jackson: ‘)
Commissioner Dicus

Commissioner Diaz
Commissioner McGaffigan

Commissioner Merrifield

FROM: William D. Travers
' Executive Director for Operations - -
SUBJECT: PROPOSAL BY ATLAS TO TRANSFER MOAB SITE
RESPONSIBILITIES

(NRC) staff met with representatives of
ter 11, and had met with staff on

On February 12, 1999, Nuclear Regulatory Commissi
Atlas Corporation. Atlas is in bankruptcy, under Ch
October 1, 1998, at which time it presented a plan 30 remediate its Moab site using a third party
turnkey contractor. Since that time, Atlas has dejérmined that it would have insufficient
resources to conclude that proposal. On Februgry 10, 1999, Atlas’ bankruptcy attorney wrote to
the Assistant U.S. Attorney involved in the bankruptcy proceeding (copy attached), with three
proposed options to accomplish surface reclamation at the Moab site. These were discussed at
the February 12 meeting.

Two options involve transferring money {6 a trust, which would then be responsible for site
reclamation. After the transfer, NRC wguld terminate the license and Atlas would be released
from any further liability. Under one of these options, there would be insufficient money to
actively clean up the ground water. The other option, involving a trustee, would have a less
robust cover built and use the monegy saved for ground-water cleanup. The third option
identified would have NRC and Atlas agree on an organized default and termination of

the license.

Staff is in the process of evalugting Atlas’ proposals and other options that may be available.
The Office of the General Coynsel is looking into the legal issues involved in the various
options. Staff is evaluating the technical and regulatory implications of these options. Unless
the Commission does not want to pursue any of the options identified in the letter, staff plans on
preparing a Commission Paper with its recommendation by February 24, 1999. We would have
a meeting with Atlas and/other stakeholders during the week of March 8, 1999. Atlas must file
its reorganization plan with the bankruptcy court by March 15, 1999.

We plan on moving forward along the lines discussed unless we hear otherwise from
the Commission.

Attachment: As stated
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| Biair Spitzberg - Fwd: Trustee for Atlas

From: N. King Stablein , ’7’7'7/@(
To: Blair Spitzberg , /{ /

Date: Wed, Mar 10, 1999 9:26 AM
Subject: Fwd: Trustee for Atlas

Blair,

FY| as discussed a few minutes ago.

Cheers,

King

RN
AN



{Blair Gpitzberg - Fwd: Status of Alas " Page i

From: N. King Stablein, 2/# 4
To: Blair Spitzberg A/ V

Date: Wed, Mar 10, 1999 9:27 AM
Subject: Fwd: Status of Atlas

Blair,

And more info per our discussion.
Cheers,

King

—
=
— )
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From: Joseph Holonich

To: Carl Paperielio

Date: Wed, Mar 10, 1999 6:05 AM
Subject: Status of Atlas

Carl,

Just to bring you up to date on Atlas. We continue to talk with the Department of Justice bankruptcy
attorney, Bob Clark and the other parties. In our discussions, Bob has outlined a proposal to Atlas that if a
trust is.established for site reclamation, that it keep the surety until the cash value in the trust gets to what
he believes we would get if the liquidation scenario happened. Under liquidation, we would call the surety
and get $6.5 million. In addition, Bob thinks we would get about another two million. Hence, as a stan, he
wants to get that amount of cash in the trust if we take the proposal to keep Atlas a going concern.
Subsequently, we would get any additional Title X money that DOE reimbursed the trust for site
reclamation work.

Two variables continue to complicate the scenario. Gina Guy, the Interior lawyer representing the Fish
and Wildlife Service (FWS), raised the potential for FWS to send us a letter asking about reconsultation. |
expressed some concern that such a letter could cause mischievous in any law suits. She said that it
would not be today, but could be some time in the future. | explained to her that my discussions with
regional management from FWS indicated that they did not see a need to reconsult right now. They
agreed that once we receive the revised ground-water program, we'll have better information as to what
can be done to cleanup current-day contamination. That submittal would be for an amendment to revise
the current ground-water program. As such, it is a new federal action requiring a consultation under the
Endangered Species Act. Hence, | really don't see a need for any reconsultation on the current biological
opinion. However, the question of reconsultation continues to be raised occasionally by Interior.

The second variable is the State of Utah. As | told you earlier, the State has indicated it wants to be a
player in this process. What that means is still unclear. However, Utah raised several issues on
yesterday’s call with the stakeholders. First, it questioned if some of the Moab property offered by Atlas to
fund reclamation could be sold. The State ground-water folks are concerned that there may be
ground-water contamination under some of the property. Itis my understanding that they are talking about
property currently in the restricted area, but which could be sold once cleanup was complete. The
complication is if NRC finds the property okay for release, the State of Utah still taking issue with ground
water could stop any sale. This could delay the ability of any trustee to sale the property, and thus reduce
the amount of cash that the trust could place towards reclamation.

Another area where the State of Utah raised questions was where the trust fund would be spent. Utah
indicated that it wasn't sure if the money should be spent on ground-water cleanup of site reclamation.
This questions indicated to me and OGC that Utah saw itself as a player in determining how the trust fund
money got spent. This could complicate the scenario of getting the tailings reclaimed. We see no point in
spending money on ground-water reclamation if you don’t do something to significantly reduce the source
of contamination, i.e. reclaim the tailings. Utah appears to be in line with the thinking of Grand Canyon
Trust, et. al., lets spend money on the ground-water contamination, in hopes that money will eventually be
made available to move the tailings.

We have another call with the federal folks today. We may include Utah once we clear all of the issues
requiring federal discussions. Tomorrow we talk again with the stakeholders to go over where we are.
This will allow Atlas to get something to the bankruptcy judge on Monday.

I'll keep you informed as things develop.

Joe

CC: Charlotte Abrams, Dan Martin, Frank Miraglia, J...
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UNITED STATES

NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

March 15, 1999

MEMORANDUM TO: Chairman Jackson
Commissioner Dicus
Commissioner Diaz
Commissioner McGaffigan
Commissioner Merrifield

—
FROM: William D. Travers L)M'w—-—a.

Executive Director for Operations

SUBJECT: LESSONS LEARNED FROM THE ATLAS ENVIRONMENTAL
IMPACT STATEMENT

The purpose of this memorandum is to transmit the results of a recent evaluation of lessons
learned from the Atlas Environmental Impact Statement (EIS) (Attachment 1). The evaluation
identified lessons learned from the development and review of the Atlas Final EIS (FEIS) and
suggested improvements to the existing Office of Nuclear Material Safety and Safeguards
(NMSS) EIS process to avoid a similar event in the future. The lessons learned also address
Commissioner Diaz’s note of February 12, 1999 (Attachment 2). Final staff plans to respond to
the recommendations are pending and will be provided to the Commission'in the future.

The evaluation, conducted by C.W. Reamer and Sandra L. Wastler over a 1-month period,
included interviews with staff and contractors involved in development of the Atlas EIS and a
review of selected correspondence and documents related to it. The report of the evaluation
(copy attached) formulated answers to nine questions related to the Atlas EIS, in an attempt to
identify what went wrong and what changes can be implemented in the future.

Overall, the evaluation found that no one action contributed to the problem but rather a series of
factors resulted in the current situation. These factors include: :

. The NMSS staff carried Atlas’ burden for developing the information necessary for an
EIS, specifically the information regarding threatened and endangered species.

. U.S. Nuclear Regulatory Commission (NRC) and U.S. Department of Interior/Fish and
Wildlife Service (DOI/FWS) became involved in protracted (i.e., November 1995 until
July 1998) consultations under the Endangered Species Act (ESA) that were outside
staff’s expertise and involved complex technical and regulatory disputes. 1In this the staff
continued to carry Atlas’ burden for developing information necessary to resolve
DOI/FWS concerns.

. NMSS staff, rather than relying on its contracto?, Oak Ridge National Laboratory
(ORNL), decided to write the portion of the FEIS addressing threatened or endangered

CONTACT: Sandra L. Wastler, NMSS/DWM
(301) 415-6724
C. William Reamer, NMSS/DWM
(301) 415-6537

9903230125 990
CF - ADOCR 04005453
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standards for ammonia in the Colorado River).

. Although the FEIS was peer reviewed by others in the agency, it was not clear all
reviewers’ comments were addressed.

g The Atlas bankruptcy created time pressures that resulted in a tighter schedule than
originally planned for issuing the FEIS after September 1998. :

. The NMSS EIS process lacked clear guidance on EIS preparation, including format,'
level of detail, necessary responses from consulting agencies, alternatives, conclusions
and supporting analyses necessary in the FEIS.

The evaluation also suggested changes, including the following recommendations:

. Continue steps in NMSS to develop guidance on the approach and the information
needed to develop an EIS, including the topics identified in the Atlas lessons learned
evaluation (e.g., procedures for compliance with ESA).

. improve the level of skill in NMSS to prepare EISs by creating a unit in an existing
branch that will have the appropriate technical skills (including biologist, etc., not
currently on the staff) and who will be appropriately trained to complete EIS prolects for
all NMSS. [This unit would also selectively review, but not prepare, Environmental
Assessments (EAs) in NMSS.]

. Promptly mobilize available legal and technical assistance (preferably within NRC, but .
through contractors when necessary) to respond if a proposed NMSS licensing action
raises key non-radiological issues that are outside NMSS expertise.

. Use early peer review more effectively to evaluate NMSS EISs.

. Formally consult with the Office of the General Counsel on the procedural and
regulatory aspects of the ESA and dealing with DOI/FWS.

. Repeat the training conducted by outside consultants on the EIS process for ali NMSS
staff so they have a working knowledge of when an EIS is requ1red and how to prepare
EAs.

NMSS management agrees with the thrust of these recommendations and will be proceeding
with implementation plans.

Attachments: 1. Report on Lessons Learned
from the ATLAS EIS
2. Note to EDO from Commissioner Diaz
dated February 12, 1999

cc: SECY OPA OGC Clo OCA CFO
TICKET NO: G19990081 .
DISTRIBUTION: File Center DWMUVi&/f NMSSr/f = ENGB /A PAHLvf&r/f  EDO r/f
NMSS Dir. 1 CPoland MVirgilio .JHolonich JHickey RJohnson MKnapp
FMiraglia WTravers -  NStablein - SBurns PTressler
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'spemes but ultlmately did not verify that the FEIS addressea the key related issue (i.e.,
standards for ammonia in the Colorado River). _

. Although the FEIS was peer reviewed by others in the agency, it was not clear all
‘ . reviewers’ comments were addressed.

. The Atlas bankruptcy created time pressures that resulted in a -tighter sghedule than
originally planned for issuing the FEIS after September 1998.

including format,
ernatives, conclusions

. The NMSS EIS process lacked clear guidance on EIS preparatio
level of detail, necessary responses from consulting agencies,
and supporting analyses necessary in the FEIS.

The evaluation also suggested changes, including the following rgcommendations:

. Continue steps in NMSS to develop guidance on the gfproach and the information
needed to develop an EIS, including the topics idenjified in the Atlas lessons learned
evaluation (e.g., procedures for compliance with

. Improve the level of skill in NMSS to prepare EASs by creating a unit in an existing
branch that will have the appropriate technical skills (including biologist, etc., not
currently on the staff) and who will be apprépriately trained to complete EIS projects for
all NMSS. [This unit would also selectively review, but not prepare, Environmental
Assessments (EAs) in NMSS.]

. Promptly mobilize available legal and technical assistance (preferably within NRC, but
through contractors when necessafy) to respond if a proposed NMSS licensing action
raises key non-radiological issueg that are outside NMSS expertise. -

. Use early peer review more effectively to evaluate NMSS EISs.

. Formally consult with the Office of the General Counsel on the procedural and
regulatory aspects of the ESA and dealing with DOI/FWS.

. Repeat the training cofducted by outside consuitants on the EIS process for all NMSS

staff so they have a working knowledge of when an EIS is required, and how to prepare
EAs.

We will keep the Commigsion informed on follow-up NMSS actions to address the Atlas lessons
learned evaluation.
Attachments: 1. Repgrt on Lessons Learned
fyom the ATLAS EIS
2. Ngte to EDO from Commissioner Diaz

dated February 12, 1999

cc: SECY OPA OGC CIO OCA CFO
TICKET NO: G19990051

DISTRIBUTION: ile Center DWMtf&/f NMSSrf - ENGB r/ PAHLvf&r/f EDO r/f
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FMiraglia WrTravers NStablein SBurhs PTressler
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We will keep the Commissi
learned evaluation.

Attachment: As stated

. (o - _
species but ultimate.y did not verify that the FEIS addressewhe key-related iSsue
(i.e., standards for ammonia in the Colorado River).

Although the FEIS was peer reviewed by others in the agency, it was

t clear all
reviewers’ comments were addressed. ' '

The Atlas bankruptcy created time pressures that resulted in a tighter schedule than

originally planned for issuing the FEIS after September 1998.

ration, including format,
ies, alternatives, conclusions

The NMSS EIS process lacked clear guidance on EIS pre
level of detail, necessary responses from consulting age
and supporting analyses necessary in the FEIS.

valuation also suggested changes, including the following recommendations:
Continue steps in NMSS to develop guidance on the approach and the information
needed to develop an EIS, including the topics idgntified in the Atlas lessons learned
evaluation (e.g., procedures for compliance witly ESA).

Improve the level of skill in NMSS to prepare/EISs by creating a unit in an existing
branch that will have the appropriate technjal skills (including biologist, etc., not
currently on the staff) and who will be appfopriately trained to complete EIS projects for
all NMSS. [This unit would also selectivgly review, but not prepare, Environmental
Assessments (EAs) in NMSS.]

Promptly mobilize available legal and technical assistance (preferably within NRC, but
through contractors when necessafy) to respond if a proposed NMSS licensing action
raises key non-radiological issueg that are outside NMSS expertise.

Use early peer review more effectively to evaluate NMSS EISs.

Formally consult with the Office of the General Counse! on the procedural and
regulatory aspects of the ESA and dealing with DOI//FWS.

Repeat the training conglicted by outside consultants on the EIS process for all NMSS

staff so they have a working knowledge of when an EIS is required, and how to prepare
EAs.
informed on follow-up NMSS actions to address the Atlas lessons

cc: SECY OPA
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REPORT ON LESSONS LEARNED
FROM THE ATLAS ENVIRONMENTAL
IMPACT STATEMENT

Attachment 1



1. What is the applicable NMSS process for developing the Atlas EIS?

- Although NMSS does not have a specific procedure, the NMSS process for development of an
environmental assessment (EA) or an environmental impact statement (EIS) is defined by the
general framework in NRC’s regulations implementing National Environmental Policy Act
(NEPA) (e.g., 10 CFR Part 51). 'In general, each case is treated as unique, and the steps taken
may vary for different types of facilities and locations. The Uranium Recovery Branch
(URB/DWM/NMSS) usually writes the EAs for its licensing actions, and an URB contractor
usually writes the EISs. NMSS heavily relies on contractor support to provide guidance on the
necessary steps for development of an EIS and to provide the technical support in areas where
NMSS does not have the expertise. However, steps to strengthen NMSS staff capability and
involvement in EIS development and to develop guidance for the NMSS staff are already
underway.

NRC compliance with the Endangered Species Act (ESA) is an incidental result of NRC
compliance with NEPA. There are no specific NRC regulations specifically designed to
facilitate compliance with ESA.

The steps applicable to development of the Atlas EIS appear to be as follows:

. The applicant requesting the licensing action (i.e., Atlas) submits an environmental
report (ER) supporting its application for a license amendment which contains the
necessary data and analyses to support NRC's issuance of a NEPA document (i.e., an
EA and fmdmg of no significant impact (FONSI)).

. The NRC staff conducts an acceptance review of the ER to verify it contains the data -
and analyses needed to complete an EA and FONSI. [The initial analysis of the ER was
made by the Denver Field Offlce ]

. The NRC staff completes an EA and determines whether to issue a FONSI. [The
determination to issue an EA and FONSI was made by the Denver Field Office.]

. The NRC staff determines, based on the response to public comment on the EA and
FONSI, that it should prepare an EIS. [The determination was made by NRC
Headquarters (HQ) after responsibility for the Atlas facility was transferred to HQ upon
closure of the Denver Field Office.]

. The NRC staff reviews the ER to verify it contains the data and analyses needed to
complete an EIS and requests the applicant to supplement the ER if additional
information is necessary. '
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The NRC staff contracts with a contractor (i.e., Oak Ridge National Laboratory (ORNL))
~ to conduct a scoping process under NEPA and to prepare and submit to NRC a draft of
the draft environmental |mpact statement (DEIS) based on available data and analyses.

The NRC contractor (i.e., ORNL) prepares and submlts to NRC the draft DEIS based on
available data and analyses.

The NRC staff verifies the adequacy of the draft DEIS and publishes the DEIS for public
comment. [The staff generally concentrates on radiological safety issues and technical
areas where it has expertise and ensures that the information in the DEIS does not
diverge from that in the technical evaluation report (TER). The staff does not have the
necessary technical expertise (i.e., biologist, etc.) to independently verify all technical
areas of the DEIS.]

The NRC staff informs the Department of Interior/Fish and Wildlife Service (DOI/FWS)
of the proposed licensing action, in accordance with ESA and applicable regulations.
[The NRC staff essentially relied on the expertise of the contractor to guide it on the
necessity for such actions and the guidance of OGC on the procedural and regulatory
- requirements. Today, the staff has guidance on implementing the consultation
requirement in its TER review plan.]

DOI/FWS identifies whether threatened or endangered species, or critical habitats, are
present and, if so, initiates the consultation process with NRC and the applicant (i.e.,
Atlas).

The NRC contractor (i.e., ORNL) prepares and submits to NRC a draft biological
assessment (BA) based on available data and analyses.

The NRC staff verifies the adequacy of the draft BA and submits the BA to DOI/FWS.
[The NRC staff’s ability to verify the adequacy of the draft BA is limited to those areas
where staff has technical expertise.]

DOI/FWS accepts the BA and begins preparation of a biological opinion (BO) for
submittal to NRC which includes a finding with respect to whether the proposed action
would likely jeopardize threatened and endangered species, or critical habitats, and that
may include a reasonable and prudent alternative (RPA) to the proposed action, as
appropriate. [There is an underlying assumption that DOI/FWS will act reasonably and
within its own regulations, consistent with its mission and responsibility under ESA, and
that any proposed RPA will be within NRC'’s jurisdiction to implement.]

The NRC contractor (i.e., ORNL) prepares the draft final environmental impact
statement (FEIS) based on available data and analyses and identifies the need, if any,
for additional information to respond to the BO and RPA or to public comments on the
DEIS. -

The NRC may request and the applicant (i.e:, Atlas) may submit supplerhental
information including additional data and analyses, as necessary, to respond to public
comments on the DEIS or the BO and RPA to support issuance of the FEIS.
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~ The NRC staff conducts an acceptance review of the supplemental information to verify
it contains the information needed to complete the FEIS. [The NRC staff’s ability to
conduct an acceptance review of the supplemental information is limited to those areas
where staff has technical expertise. 1t mainly relies on the contractor to determine the
acceptability of the information.] : ' ‘

The NRC contractor (i.e., ORNL) submits the draft FEIS to NRC.

The NRC staff verifies the adequacy of the draft FEIS, submits the FEIS to EPA, and
publishes the FEIS after completing the process with EPA. [Again, the NRC staff
generally concentrates on radiological safety issues and technical areas where it has
expertise and ensures that the information in the FEIS does not diverge from that in the
TER. The staff does not have the necessary technical expertise (i.e., biologist, etc.) to
independently verify all technical areas of the FEIS.]
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How does the NMSS process assure that key environmental issues are identified
and resolved in a timely and adequate manner?

The applicant identifies and resolves the key issues when it submi,ts an adequate ER.

The NRC staff verifies that the ER identifiés key issues and contains adequate data and
analyses for their resolution, when it completes its acceptance review of the application.”

The NRC contractor verifies that the 'key issues are identified and resolved when it
conducts NEPA scoping actions and submits an adequate draft DEIS.

The NRC staff verifies that the DEIS identifies and adequately resolves key issues
before it publishes the DEIS for comment.”

Members of the public and interested governmental agencies have the opportunity to
identify new issues or question the adequacy of resolution of key issues in commentlng
on the DEIS.

The NRC staff obtains an identification of key issues regarding threatened or
endangered species by informing DOI/FWS of the proposed licensing action and
obtaining DOI/FWS’ response.

The NRC contractor addresses any key issues regarding threatened or endangered
species when it prepares and submits a draft BA.

The NRC staff verifies that key issues regarding threatened or endangered species are
adequately addressed before it submits the BA to DOI/FWS.’

DOI/FWS identifies and proposes an alternative to resolve any key issues regarding
threatened and endangered specifies when it provides a BO and the RPA. [There is an
assumption that DOI/FWS will act reasonably and within its own regulations, consistent-
with its mission and responsibility under ESA, and that any proposed RPA will be within
NRC'’s jurisdiction to implement.]

The NRC staff assures that any key issue regarding threatened and endangered
species, raised by the DOI/FWS BO or RPA, are adequately addressed and resolved by
requesting supplemental information from the apphcant and the appllcant submits
adequate information, addressing the BO and RPA, in response.

The NRC contractor verifies that key issues — including issues regarding threatened or
endangered species -- are identified and adequately resolved when it submits an
adequate draft FEIS.

The NRC staff assures key issues are identified-and adequately resolved before it
publishes the FEIS.

The NRC staff assures key issues are adequately resolved by conditioning any approval
of the apphcant’s proposed hcensmg action to require actions to mitigate environmental

4
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~ impacts -- including impacts to threatened or endangered species -- to acceptable
levels.

* The staff generally concentrates on radiological safety issues and technical areas where
it has expertise and does not independently verify the adequacy of all key issues
because it does not have the necessary technical expertise (i.e., biologist, etc.). The
NRC generally relies almost exclusively on the contractor in those areas where its
expertise is lacking.



3. Was the NMSS process followed for the Atlas EIS?

" The NMSS staff, with the assistance of its contractor (i.e., ORNL), completed both a draft and
final EIS for the Atlas reclamation that adequately addressed all key environmental issues with
the exception of the issue of the DOI/FWS ammonia standards for threatened and endangered
species in the Colorado River. Because NMSS decided the staff, rather than the contractor,
would write the hydrology analysis for the FEIS, the NMSS staff wrote the portion of the FEIS
addressing the ammonia issue in the final EIS. In preparing the draft and final Atlas EIS, the
NMSS process described in Question 1 above was implemented, except as follows:

. In 1994, after HQ determined to prepare an EIS in response to public comments; it did
not ask the applicant (i.e., Atlas) to submit a supplemental ER.

. From November 1995 until July 1998, NRC and DOI/FWS were involved in protracted
- consultations under ESA. [After NRC submitted the BA to DOV/FWS in November 1995 .
to initiate consultations, DOI/FWS wanted to require additional data gathering and
analyses, and it insisted the tailings pile should be moved rather than address the
proposed action of in-place stabilization. A final BO and RPA on the proposed action
were not issued by DOI/FWS until July 1998.]

. Following their issuance in July 1998, the NRC staff did not request the applicant to
submit supplemental information addressing the final BO and RPA. [After agreement
was reached on the approach to be taken in the final BO, the staff discussed a request
to Atlas for a performance assessment to determine the impact of the ammonia on the -
fish in the river. Atlas was reluctant to provide such as assessment, and it appears the
NRC staff was concerned that pressing the matter might undermine the agreement. In
this same time frame, it appears NRC management decided it wanted an independent
assessment -- which the Center for Nuclear Waste Regulatory Analyses (CNWRA)
ultimately performed -- even though it was pointed out that the assessment was the
responsibility of the licensee. Upon receipt of the final BO, the staff again discussed
with Atlas the need for a performance assessment. Atlas said it was reluctant to do
anything and wanted to wait until the CNWRA work was complete.]

. In Fall 1998, the NRC, rather than relying on the contractor (ORNL), decided to write the
portion of the draft FEIS that addresses the key issues relating to threatened or
endangered species.

. In November 1998, the NRC staff had the FEIS peer reviewed by others in the agency.
However, it is not clear that questions raised by a peer review member on the ammonia
standard were adequately addressed. :

. During December 1998 and January 1999, the NRC staff did not verify that the draft
FEIS adequately addressed the key issue related to threatened or endangered species
(i.e., standard for ammonia in the river). -
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Did the NMSS process include adequate guidance and training for participants in
. developing the Atlas EIS, and did it provide for an approprlate level of skill within
the staff and the appropriate use of contractors?

At the time of the Atlas EIS the NMSS process did not include clear guidance on the
preparation of an EIS {or an ER), including format, level of detail, necessary approvals
from consulting agencies, alternatives, etc. [NMSS is currently developing gundance on
ElSs.]

The NMSS process did not include adequate guidance on when to request the applicant
to provide supplemental information addressing the BO and RPA from DOI/FWS.

The NMSS process did not include adequate guidance to define what is a sufficient
conclusion and supporting analysis in the FEIS to adequately respond to the BO and
RPA from DOI/FWS and permit NRC approval of the proposed licensing action.

The URB staff was provided formal training by a contractor on the EIS process in 1997.



5. What are the reasons why the Atlas EIS did not resolve key environmental issues
in a timely and adequate manner?

Timely resolution of the key environmental issue — i.e., impact of the proposed licensing action
on threatened and endangered species in the Golorado River — was not achieved because:

. NRC compliance with NEPA led staff into a process under ESA that was outside staff’s
expertise and control.

. NRC's obtaining of the BO and RPA — in order to comply with ESA and regulations --
was delayed by technical and regulatory disputes between NRC and DOI/FWS.

. Staff interactions with the Salt Lake City office of the FWS may have shaded staff's view
on the FWS’ implementation of the ESA process, in that it may have appeared to staff
that the FWS was more interested in supporting its argument that the tailings pile should
be moved than in achieving reasonable compliance with ESA and FWS regulations.

J Staff’s position that groundwater cleanup was an unconnected action that should not be
a consideration in the grant or denial of the proposed license amendment to Atlas was
not acceptable to DOI/FWS, as a basis for concluding the ESA process, and contributed
to the complexity of the interactions with DOI/FWS. [Ultimately, however, NRC and the
FWS reached an agreement that led to issuance of a BO and RPA containing FWS
standards for in-place stabilization of the tailings pile. Further, although questions later
arose with regard to achieving the FWS standards for ammonia in the river, they appear
to be related to long-term stabilization of the pile.] :

. No viable option appears to have been identified by the staff, or brought to the staff’s
attention by Atlas, that would have legally permitted NRC to issue the proposed license
amendment to Atlas without completing the DOI/FWS process under ESA.

. After issuance of the final BO and RPA by DOI/FWS, the staff and management appear
not to have had a uniform, clear, agreed-upon understanding of what conclusions and
supporting analyses were necessary in the FEIS to adequately respond to the BO and
RPA in order to issue a defensible FEIS. [For example, should the FEIS state “Atlas will
be required to meet the FWS standards in the BO and RPA” or should it state “Atlas will
meet the FWS standards during long-term stabilization?”]

. The analyses to support the proposed conclusions in the FEIS, once they were agreed
upon, had not been completed before the FEIS was to be signed and, when completed,
did not support the proposed FEIS conclusions. ‘

. The proposed FEIS conclusions (as well as the conclusions in the DEIS) were based on
an NRC staff technical argument that a tight cover (10°®) on the tailings pile would
reduce, by two orders of magnitude, the seepage from the pile and, thus, the
concentration of ammonia in the groundwater such that the concentration of ammonia
entering the river would be so low that dilution by the river would be sufficient to meet

the DOI/FWS ammonia standards for the fish, as set forth in the BO and RPA. The staff -

argument appears to have been so focused on the seepage from the cover, and the

8
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resultant linear reduction in ammonia concentrations to the groundwater, that the staff
considered the calculation of the ammonia in the river to ensure that the DOI/FWS

" standards were met to be almost automatic, or a secondary consideration. It appears
the staff may have overlooked possible warning signals that it may need to reexamine
whether its argument was supportable. For example, in November, questions were
raised by one of the peer reviewers on the FEIS asking “Is there a solution to the
problem of toxic levels of ammonia?” and “Why are the toxic levels of ammonia
acceptable to the staff?” It appears, however, that no one responded to this question
which, if they had, might have led to doubt about the staff’s analysis. Secondly, another
possible warning signal was that the staff analysis, which was based on a linear
relationship between the reduction in the groundwater concentration of ammonia and
reduction in seepage from the pile due to the cover, was not supported by the
December 1998 final CNWRA report. Ultimately, the linear reduction in groundwater
concentrations of ammonia from a tight cover (10®) on the pile was not supported by
additional analyses, the seepage from the cover was not proven to be determinative with
respect to meeting the DOI/FWS standards, and the staff’s technical argument therefore
could not be supported.

Although Atlas appears to have agreed to the general approach taken in the final BO
and RPA (i.e., identification of standards in the river for ammonia) and was asked by
NRC to prepare an analysis that would provide a basis to respond to the BO and RPA
when it was issued, Atlas, for unknown reasons, was reluctant to do the performance
assessment of the impact on the river, due to in-place stabilization of the pile, that the
staff wanted done. It also appears that NMSS management did not want to pressure the
licensee to do the analysis.

The Atlas bankruptcy created time pressures that resulted in a tighter schedule than
originally planned for issuing the FEIS after September 1998, which may have distracted
the staff from completing the supporting analyses that were necessary to confirm the
staff’s technical argument and support the conclusions with respect to the BO and RPA
that were necessary for a defensible FEIS.
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What changes to the NMSS process are needed to provide greater assurance that

. any future EIS addresses key environmental issuesina tlmely and adequate

manner?

Reiterate the need for NMSS to develop clear detailed guidance on the approach and
the information needed to develop an E1S. Understanding that this is being done, the
guidance should specifically address the following:

Define compliance with ESA (inrcluding information on the consultation process
with DOI/FWS or the National Oceanic and Atmospheric Administration, as the
case may be); establish procedures to document NRC compliance with the ESA
process (including any agreements on the timing or scope of a BO and RPA);
describe the involvement of the applicant in the ESA process; and provide for the
timely identification of necessary and acceptable conclusions, together with
supporting analyses, for inclusion in the FEIS to respond to a BO and RPA.

Define a process for resolving key environmental issues in the EIS, including: (i)
identifying key issues early; (ii) defining the necessary and acceptable
conclusions to address the issues in the FEIS; and (iii) assembling the data and
analyses needed to support the conclusions in the FEIS so as to identify possible

gaps.

Ensure the applicant addresses issues raised by the EIS process by: (i)
identifying the circumstances when the NRC staff should request the applicant to
provide supplemental information to address public or agency comments on the
DEIS, before issuance of the FEIS and approval of the proposed licensing
action; and (ii) define the actions to be considered by the staff if the apphcant
declines to provide the requested information.

Improve the staff’s level of skill to prepare NMSS EISs by:

Reorganizing NMSS such that there isa sectioh with the appropriate technical
skills (including biologist, etc.) and provide training to complete NMSS EIS
projects, or alternatively --

developing a list of staff available from NMSS, or even outside of NMSS, with the
appropriate technical skills that could be called on to assist the different NMSS
divisions with development of their EISs. This could be a specific list of names,
all or part of which could be called together as a team to review and develop all
or parts of an EIS. Several key people, if not all, on this list would also be
trained, in depth, on the NEPA process.

Promptly mobilizing available legal and technical assistance (preferably within
NRC, but through contractors if necessary) to respond when a proposed
licensing action raises key non- radiological issues that must be resolved before
the action can be taken or when it involves conS|derat|on under NEPA of Federal
or State environmental laws unfamiliar to staff. : :

10
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Using early peer review more effectively partlcularly with respect to staff
techmcal arguments on key non-radiological issues raised in the NEPA process.

Formally consulting with OGC on the procedural and regulatory aspects of ESA
and dealing with DOI/FWS

11
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How does the NEPA process tie into the NRC licensing action, including the NRC

_ approval process for the applicant’s proposed licensing action and the staff

technical evaluation report?

The NRC staff must adequately address all environmental and safety concerns before a
license or license amendment is issued.

In the Atlas case, the licensing action and TER address reclamation of the tailings pile,
including erosion and radon emanation, but not groundwater contamination;
groundwater contamination is the subject of a later, separate licensing action addressing
the licensee’s proposed groundwater cleanup and corrective action program.

The NEPA process, and the Atlas EIS, address environmental impacts, including

impacts on groundwater, associated with reclamation of the tailings pile in place and
reclamation of the tailings by transfer to another site.

12
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What are stakeholders’ roles in this process; what are NRC’s expectations of
stakeholders, including the licensee, the Fish and Wildlife Service and any other

' agencies, relative to NRC's actlon, and how do we respond to stakeholder

actions?

From the general framework in NRC’s regulations implementing NEPA (10 CFR Part 51), we
have formulated the stakeholders roles in the NEPA process, relative to NRC’s proposed
action, that are presented below. [There is no detailed NRC guidance on consultations with
DOI/FWS or other agencies other than incorporation of DOI/FWS consultation into the TER

review plan.]

The applicant is to provide an adequate ER (and supplement information, as needed),
addressing environmental issues, including adequate data and analyses, to support
completion of the NEPA process for the requested licensing action, including issuance
of a DEIS and FEIS if necessary, and including consultation with DOI/FWS under ESA
and implementation of the BO and RPA.

- NRC expects the applicant to carry the burden of addressing environmental
issues with adequate data and analyses and to implement the BO and RPA.

- When the applicant (i.e., Atlas) was reluctant to do so, NRC’s response was not
to require Atlas to do it; rather, NRC assumed a portion of the applicant’s
responsibility to provide adequate information and, thus, assumed a portion of
the applicant’s burden to address the BO and RPA wnth adequate data and
analyses.

NRC heavily relies on contractors to assist NRC in carrying out its responsibilities under
NEPA in those instances when an EIS is to be prepared. .

—  NRC expects the contractor to provide guidance on the necessary steps for
NRC'’s development of an EIS and compliance with NEPA, including incidental
processes under ESA and other environmental laws, and to provide the technical
support in areas where NRC does not have the expertise.

- When the contractor failed to handle aspects of the EIS relating to hydrology in
an acceptable manner, the staff took the responsibility on itself. )

DOI/FWS reviews the proposed licensing action for potential impact on threatened and
endangered species and initiates consultation with NRC as necessary, including review
of the BA for the action and provision of a BO and RPA.

- NRC expects that DOI/FWS will act reasonably and within its own regulations,
consistent with its mission and responsibility under ESA; complete the
consultation process in a timely manner;-and provide a BO and RPA that is
technically sound, appropriate to the proposed Ilcensmg actlon and within NRC's
jurisdiction to |mplement

- When DOI/FWS prepared a draft BO and RPA to the effect that “the plle must
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be relocated,” NRC’s response was to oppose the DOI/FWS position, believing it
to be technically incorrect and outside the agency’s authority.

NRC also opposed DOI/FWS’ position that groundwatér cleanup and tailings .
reclamation were connected actions, although it was indisputable that tailings
reclamation would impact concentrations of ammonia in the groundwater.

To address the resultant impasse, NRC voluntarily participated in a mediation-
type process conducted by the Council on Environmental Quality -- along with
the applicant.

Ultimately, the NRC -- with the assent of the applicant (i.e., Atlas) -- agreed on

an approach to the BO and the RPA with DOI/FWS to complete the consultation
process. .

14



9.

() | )

Did the need for and the process of obtaining the biological opinion add anything
unique to either the NEPA process or the safety review in this case?

DOI/FWS made demands for data and analyses regarding groundwater contamination
that NRC could not control. )

After agreement was reached on what additional data and analyses would be
obtained, DOI/FWS ultimately obtained and relied on other information. -

DOI/FWS’ action led the staff to believe that additional analyses were needed to
counter the DOI/FWS analyses.

When the applicant was reluctant to undertake the additional analyses that were
needed, the staff had to hire a contractor to do so.

DOI/FWS expanded the relevant issues associated with the proposed licensing action
beyond those anticipated by staff.

DOI/FWS was able to insist, through the leverage of ESA compliance incidental
to NEPA, that protection of endangered and threatened species in the Colorado
River -- from releases during long-term stabilization of the tailings pile -- was
relevant to the NRC’s proposed licensing action on tailings reclamation.

NRC -- with the assent of the applicant -- ultimately agreed to a BO and RPA
that, if implemented, would permit reclamation of the tailings pile in place.

However, in effect, the DOI/FWS process created a new issue with respect to
the proposed license amendment for Atlas, that is, implementation of the
DOI/FWS standards for ammonia in the river during long-term stabilization.

The process of obtaining the BO delayed the approval of the proposed licensing action
in ways the NRC could not control.

DOI/FWS erroneously relied on arguments that releases from the Atlas pile were
contaminating areas on the opposite side of the Colorado River.

DOI/FWS proposed an RPA, whereby the NRC would require the applicant to
move the tailings pile, that was not supported by adequate analyses.
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February 12, 1999

NOTE TO:  William D. Travers, EDO
FROM: Nils J. Diaz ~

SUBJECT: REQUEST FOR INFORMATION RE: ATLAS

I have just been informed by my staff of NMSS's plan to issue a Final Environmental Impact
Statement (FEIS) for the Moab site, with one open item pertaining to ammonia contamination of
the Colorado river, and of the intention to inform the Atlas Corporation of this determination.
While | recognize that NRC staff is acting within its purview in this planned action, and that the
actions may even be required, the fact that they are now needed is of serious concern.- It raises
questions on our project management ability, scheduling, licensees’ “due process,” and the
awareness and “know-how" of when the Commission needs to be “fully and currently informed.”
Regardless of the outcome of the FEIS, Atlas, like any of our licensees, deserves timely
consideration and disposition of its case, rather than the series of surprises that have recently
cropped up, and of which our assistants were only recently informed. :

Ifind this turn of events unacceptable, both in the specifics of the Atlas case, and in what it says
about the care needed to handle these types of cases. Therefore, | am looking forward to
learning how we will ensure that this sort of occurrence is not repeated.

cc:
Chairman Jackson
Commissioner Dicus
Commissioner McGaffigan
Commissioner Merrifield

30132 990315
ggoagmacx 04003‘:_53

EDO --G19990081
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February 12, 1999 -

NOTE TO: William D. Travers, EDO
FROM: Nils J. Diaz -~
SUBJECT: REQUEST FOR INFORMATION RE: ATLAS

| have just been informed by my staff of NMSS's plan to issue a Final Environmental Impact
Statement (FEIS) for the Moab site, with one open item pertaining to ammonia contamination of
the Colorado river, and of the intention to inform the Atlas Corporation of this determination.
While | recognize that NRC staff is acting within its purview in this planned action, and that the
actions may even be required, the fact that they are now needed is of serious concern. . It raises
questions on our project management ability, scheduling, licensees’ “due process,” and the
awareness and “know-how” of when the Commission needs to be “fully and currently informed.”
Regardless of the outcome of the FEIS, Atlas, like any of our licensees, deserves timely
consideration and disposition of its case, rather than the series of surprises that have recently
cropped up, and of which our assistants were only recently informed.

| find this turn of events unacceptable, both in the specifics of the Atlas case, and in what it says
about the care needed to handle these types of cases. Therefore, | am looking forward to
learning how we will ensure that this sort of occurrence is not repeated.

cc:

Chairman Jackson
Commissioner Dicus
Commissioner McGaffigan
Commissioner Merrifield

EDO --G19990081



UNITED STATES
NUCLEAR REGULATORY COMMISSION -
WASHINGTON, D.C. 20565-0001

Marc_:h 15, 1999

OFFICE OF THE ) P
GENERAL COUNSEL , 0

MEMORANDUM FOR: Chairman Jackson
: Commissioner Dicus
Commissioner Diaz
Commissioner McGaffigan
Commissioner Merrifield

FROM: Karen D. Cyr a/u’n«/
_ General Counsel

SUBJECT: ATLAS-MOAB BANKRUPTCY REORGANIZATION
AGREEMENT

As a result of negotiations completed on March 12, 1999, the parties to the Atlas bankruptcy
proceeding tentatively reached agreement in principle on a settiement and reorganization plan
to be submitted to the bankruptcy court. Parties to the proceeding include Atlas Corp. [the
debtor], NRC [represented by Assistant United States Attorney Bob Clark], the State of Utah,
ACSTAR [bond agent for Atlas}], and various unsecured creditors. OGC and NMSS partlmpated
in the discussions and advised Mr. Clark. Although not parties to the bankruptcy proceeding
itself, counsel for the Fish and Wildlife Service (FWS) and representatives of Earth Justice and
the Grand Canyon Trust also participated in the discussions. The environmental groups have
brought suit against FWS and NRC under the Endangered Species Act (ESA).!

A joint motion to extend the time for filing the plan, which was due March 15 under an extended
deadline, will be filed today on the basis of the agreement in principle. The settlement and
reorganization plan will be reduced to writing and formally submitted to the bankruptcy court in
about 30 days. The significant features of the settlement plan are as follows —

] Atlas will transfer certain assets to a reclamation trust, will reorganize into
a new entity and will be relieved of further financial liability for the
maintenance and reclamation of the Moab site. Some stock in the '
O
CONTACT: Stephen G. Burns (415-1740) ST e n &
Joseph R. Gray (415-1740) LRI S R N LY

'The environmental and local groups who have sued the NRC and FWS under the ESA
are not parties to the bankruptcy settlement, and are expected to continue to pursue their ESA

claims, which currently are pending both before a federal district court in Utah and before the
NRC (in a hearing request and in a petition for enforcement action under 10 C.F.R. 2.206).
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reérganized Atlas will be distributed to the unsecured creditors and to the
. reclamation trust. o

° The reclamation trust, which will be established and regulated under NRC
order (or other appropriate licensing action) to maintain and reclaim the
Moab site, will receive the following assets after the court’s confirmation
of the reorganization plan: (1) $5.25 million in cash from Atlas/ACSTAR
(the reclamation bond issued by ACSTAR with a face value of $6.5
million, currently held for the benefit of the NRC to be used for
reclamation of the Moab site, will be dissolved); (2) the assignment of
Title X receivables due from DOE after April 1999 (estimated to amount
to at least $1.5 million) for reclamation work performed and paid for by
Atlas prior to the date of approval of the reorganization plan (these funds
should be paid to the reclamation trust in increments in April 2000 and
April 2001); (3) the Moab site and all the land and water rights (the water
rights and certain uncontaminated portions of the Moab site have stand-
alone value and might be sold by the reclamation trustee independent of,-
and prior to, any reclamation work at the site); and (4) 2.5 percent of the
stock in the reorganized Atlas.?

Under bankruptcy procedures, the agreement would be effective 30 days after the court's
confirmation (approval) of the plan, which should occur by early September 1999. Although the
possibility of complete reclamation absent an additional infusion of funds from some other
source remains highly uncertain, the plan is expected to provide a greater contribution to

reclamation from Atlas’s estate than would have been expected in the event of liquidation of

Atlas.

OGC will work with NMSS to draft the appropriate order and other related documents to
establish NRC regulatory oversight over the reclamation trust consistent with the settlement
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? Following the issuance of the orderflicensing action by the NRC and under the general
oversight of the NRC, the reclamation trustee will use these assets to undertake reclamation of
the Moab site. As reclamation work is completed and paid for, the reclamation trustee would
submit corresponding claims for Title X reimbursement to DOE. Payments for these additional

Title X claims will be used by the reclamation trustee for Moab site reclamation and/or
maintenance. -
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE PRESIDING OFFICER

. b NG
In the Matter of )
)
ATLAS CORPORATION ) Docket No. 40-3452-MLA-3
‘ )
Moab, Utah )

AFFIDAVIT OF MYRON FLIEGEL

I, Myron Fliegel, being duly sworn, declare as follows:

1. Iam competent to make this affidavit, and the opinion expressed herein are based on
my best professional judgment. I am employed by the U.S. Nuclear Regulatory Commission as ;1
Senior Project Manager in the Uranium Recovery & Low Level Waste Branch, Division of Waste
Manage\nient,~. in the Office of Nuclear Material Safety and Safeguards. A statement of my
professional qualifications is attached.

2. Inthis declaration I will provide an explanation of the differences between the ground-
water remediation or cleanup plan and the.site reclamation plan.

3. Ground-water contamination is considered in two separate areas of the Staff’sregulatory
review of the licensee’s proposals. One area of consideration concerns the present contamination
of the ground water near the Atlas site (between the pile and the Colorado River). Eﬁ'ort§ to clean
up the ground water are addressed in the “ground-water corrective action plan” (“ground-water
CAP” or “CAP™). This is referred to as “groundwater remediation” in the Presiding Officer’s Order
of May 14, 1999. The existing ground-water contamination is independent of the recl'amatic;n of the

tailings and stabilization of the site. That is, the contaminants are already in the ground-water and

A
#
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reclamation of the tailings will not remove the ground-water contamination. Cleanup of the existing
ground-water contamination is not part of the proposed licensing action and never was part of it.

The other area of concern to the Staff, future effects on ground water (and the Colorado
River), is considered in the reclamation of the tailings pile, which is the subject of the license
amendment and the Federal Register notice. How the proposed reclamation of the tailings will effect
ground water and surface water in the future is a major component of the review of the proposed
reclamation plan. This aspect of ground-water contamination, i.e, the effect of the proposed tailings
reclamation on ground water in the future, has always been an important consideration in the
licensing action now pending before the Presiding Officer.

4. The contamination of the ground water was caused by seepage from the unstabilized
tailings pile. The Atlas mill operated from 1956 to 1984. During that time, the tailings pile grew
as a slurry of tailings and processing fluids were continually added to it. A pond of contaminated
water was permanently on the top of the pile of tailings, which was saturated with contaminated
water. This contaminated water seeped out of the bottom of the pile into the natural ground water
and eventually contaminated the ground water from below the pile to the Colorado River.

5. Licensees are rcquired,_ in 10 C.F.R. Part 40, Appendix A, Criterion 5D, to institute a
ground-water CAP when it is determined that ground-water standards have been exceeded. On
June 22, 1990, a CAP was incorporated into the Atlas license, in condition 17 (amendment 11). The
CAP relies on “natural flushing” in which the contamination will naturally move through the ground
water to the Colorado River. In addition, the CAP includes wells on the tailings pile that pump

water to the surface where it is evaporated. This is intended to dry out the source of contamination

seeping into the ground water.
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While data indicate that the ground-water quality is improving, the Staff concluded that it
would like to revisit the CAP to see if ground-water cleanup can be expedited. See, Letter from
Joseph Holonich to Richard Blumbaugh, dated July 11, 1998, attached. However, the details of a
revised CAP would be dependent on whetiler tailings would be stabilized in place or moved to
another location. The reasons for this dependence on the ultimate location of the tailings are that the
ground-water standards to be applied to many constituents for cleanup would likely be alternate
concentration limits (ACLs). 10 C.F.R. Part 40, Appendix A, Criterion 5B(5) and (6). ACLs are
designed to protect health and safety at the point of exposure. In the event that tailings are stabilized
onsite, the site would be transferred to the U.S Department of Energy (or fhe state of Utah if it chose
to become the custodian) for perpetual custodial care and the point of exposure would likely be at
the river bank. Thus, higher levels of contaminants in the ground water may be acceptable since the
ground water would be unavailable for use. If the reclamation involved moving the tailings to a new
location, the existing site would have to be cleaned up to an unrestricted use standard. ACLs for
ground-water cleanup would have to recognize the potential for ground-water use anywhere on the
site. The March 30, 1994, notice of intent to prepare an Environmental Impact Statement (EIS) noted
that the Staff was considering alternate sites for reclamation. See 59 Fed. Reg. 14, 912 (1994).
Because the Staff had not made a determination to approve onsite reclamation, consideration of a
revised CAP was postponed until after the Staff decision on tailings reclamation.

6. In its review of the proposed reclamation plan for tailings stabilization, the Staff
considered the effects of the reclamation on the ground water and the surface water (Colorado
River). But these considerations are cc;nﬁned to the effects in the future, after the site reclamation

has been completed. This was also identified as part of the EIS review. Jd. The EIS considered both
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the current and anticipated future situations. The major environmental concern was the effect on the
Colorado River and its biota. However, as the only pathway from the tailings to the river is through
the ground water, effects on the ground water were considered in detail.

The EIS described the existing contamination in the ground water and the Colorado River.
It also contained estimations of the past seepage of pontaminants from the tailings pile to the ground
water. Because the estimated travel time of ground water, from the edge of the pile to the river, is
about 20 years, the existing ground-water contamination is derived from seepage that occurred when
the mill was operating. The staff also estimated seepage from the pile, at steady state conditions,
after reclamation and concluded it would be about an order of magnitude lower. Additionally, a
tighter cover than proposed by the licensee could be built, with the potential of reducing seepage by
another order of magnitude. Based on the magnitude of the existing environmental impacts in the
river and the reduction in seepage from the tailings that would result from the reclamation, the Staff
concluded that the environmental impacts of the onsite reclamation would be acceptable.

7. The foregoing and attached professional qualifications is true and correct to the best of

my knowledge, information and belief.

/'Miffon Fliegel

Sworn and subscribed to before me
this 3 day of June, 1999

-

Lz /
Notary Public
My commission expires: ///&/7 !, JO2



PROFESSIONAL QUALIFICATIONS STATEMENT

Myron Fliegel
Uranium Recovery & LLW Branch
Division of Waste Management

I am a Senior Project Manager in the Uranium Recovery & Low Level Waste Branch, Division of
Waste Management, in the Office of Nuclear Material Safety and Safeguards. My duties include
planning, managing, and participating in projects involving the policy, safety, and environmental
considerations associated with the NRC program of licensed uranium recovery facilities. | have
been the NRC project manager for the Atlas facility since April of 1995. From April 1987 to April
1994, | served as a Section Leader, responsible for supervision of projects and activities related to
the NRC's uranium recovery program, primarily the program regulating licensed uranium recovery
facilities. Previous NRC experience includes management and supervision of the waste
management hydrology program and management and supervision of hydrologic engineering
aspects of nuclear power plant licensing reviews. Earlier, | was a technical reviewer assigned to
evaluating flooding potential and other hydrological aspects of nuclear power plants.

My employment with NRC (formerly AEC) dates from August 1974 in the area of hydrologic
engineering, physical oceanography, and limnology with the Office of Nuclear Reactor Regulation.
My responsibility in the licensing review of nuclear facilities was in the areas of flooding vuinerability,
adequate water supply, and surface and ground water acceptability of effluents.

From 1972 to 1974, | was a Staff Scientist (later Research Associate) at Lamont-Doherty Earth
Observatory of Columbia University. | was in charge of the data analysis in connection with a large
scale oceanographic effort being conducted in the Arctic. From 1965 to 1972, | was a Graduate
Assistant at Lamont-Doherty. My dissertation work, which began in 1968, involved study of the
thermal behavior of, and internal waves in, one of the Finger Lakes of western New York.

My formal education consists of study in physics and mathematics at the City College of New York
where | received a B.S. in physics in 1965 and study in geophysics and oceanography at Columbia
University where | received a Ph.D. in physical oceanography and limnology in 1972.
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E A RT H J U s T J C E BOZEMAN, MONTANA  DEMNVER, COLORADD  HONOLULU. mAWAL |
JUNEAV, ALASKA  NEW ORLEANS. \OUINANA  SAN PRANCISCO, CALIFORNIA
LEGAL DEFENSE FUND SEATTI B WASHINCTON  TAlLAHASSIE, BLORIDA  WASHINGTON, D.C.

March 17, 2000

File: 812-NRC

Paul Boudreaux V1A FACSIMTILE: 202-305-0275
United Swates Departient of Justice

Environmental Division

601 Pennsylvania Avenue, NW._, Room 5000
Washington, D C. 20004

David C. Lashway VIA FACSIMILE: 202-663-8007
Anthony J. Thompson ‘
Shaw, Pithnan, Potts & Trowbridge

2300 N St., N.W.

Washingon, D.C. 20037

RE: Grand Canvon Trust v. Babbini, Civil No. 2:98CV0803S (D. Utah)
Dear Paul and Dave:

Based on the parties’ conversation on March 14, 2000, this Jetter is to set out what we
believe would be an appropriate framcwork for an interim settlement agreement in the Atlas
tailings litigation. Please notc that this letter is for settfement purposes only. The purpose of
such a settlemecat would be to give the parties the opportunity to seek a long-term solution to the
Atlas problem through appropriate Cangressional action. The key elements of a seftlement
would be as follows:

. The NRC and the FWS would agree to reinitiate consultation on reclamation of
the Atlas tailings site immediately. The consultation would be for the purpose
of evaluaung all aspects of groundwater cleanup at the site, including how
groundwater cleanup will be carried out, whether it is feasible at the sitc, and how
it will be financed, as well as any other matters that are relevant to the
reclamation,

. The NRC, FWS, and the Trusiee would agree that once consultation is reinitiated,
neither the NRC nor its licensee may authorize or undertake any “irreversible and
irretrievable commitment of resources™ as set forth in section 7(d) of the ESA. As
a result of that mandate, the settlement agreement would sct forth a list of
activities deemed allowable under section 7(d). The concept behind the allowablc

LAW FIRM FOR THE ENYIRONMENT
16431 GLENARM PLACE. SUITE 300. CENVER, CO 890202-4302
T 303 623-9466 F: 303 £23.808) €: edusco@ecarthjustice.orgy W: www.earthjustico,org

N0 SOAG GEFAC - rOLILUMUTIIER PAPER « PROCLISTD CMLORING LT / f)
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Paul Boudreaux, Esq,
David C. Lashway, Esq.
March 17, 2000

Page 2

activities would be that the Trustee may not undertake activities that would
prejudice the ultimate outcome of the cleanup. In other words, the Trustee counld
proceed with certain tasks, such as dewatering the pile, that would be nceded
regardless of whether the pile is capped in place or whether the pile is removed
and the site cleaned up to unrestricted use. The list of acceptable activities would
be dralted to assure 1o the greatest degree possible that the Trustee would not be
hampered or delayed in fu!filling its mandate to protect public health and safety in
keeping with section 7(d).

. The NRC would agree to administratively stay that portion of the May 28, 1999
decision to amend Materials License SUA-917 dealing with the placement of the
cap on the pilc, untl the publication of 2 new or revised Biological Opinion.

., The Grand Canyon Trust et. al, the NRC, and the Trustee would agree to jointly
. request a stay of the intervention proceeding before the Atomic Safety and
Licensing Board, Docket No. 40-3453 until (1) the publication of a new or revised
Biological Opinion or (2) the date of sine die adjournment of the 106" Congress,
whichever comes first.

. The Grand Canyon Trust et al. would vohmtarily dismiss all of its claims in

Grand Canyon Trust v. NRC, No. 99-70922 (5™ Circuit).

. The Grand Canyon Trust et al. would voluntarily dismiss the Claims for Relief
numbered 7, 12, 14, and 15 in the Third Amended Complaint in Grand Canyon
Trust v. Babhitt, Civ. No. 2:98CV08035 (D. Utah). In addilion, the Grand
Canyon Trust, the NRC, the FWS, and the Trustce would agree to joinlly seek a
stay of the remaining Claims for Relief numbered 1, 2, 3,4, 5, 6, 3, 9, 10, 11, and
13 in the Third Amended Complaint in U.S. District Court until (1) the
publication of 2 new or revised Biological Opinion or (2) the date of sine die
adjournment of the 106th Congress, whichever occurs first.

. Payment by thc federal entities of the Grand Canyon Trust’s reasonable fees and
costs to date.
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If this general framework s >ems workablc, we should set a time as soon s possible to

discuss the details of an acceptable agreement. Because Judge Sam has us on 4 [airly tight leash,
we would appreciate a response to this letter by Wednesday March 22, 2000.

RW/SD/MK/I

cc:

Cullen Battle
Gabriclle Sigel
Marjorie Nordlinger
Lisa Clark

Gina Guy

Dave Hutchinson
Bill Hedden
Lawson Legate
Dave Bodner
Joseph Knighton
Ken Sleight

M. Darren Vaughan -

Dusty Simmons

Very truly yours,

Robert Wiygul
Susan Daggett
Mane Kirk
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From: ~ John Lusher ; d 9—;

To: Bob Evans , (/l/

Date: Mon, Apr 3, 2000 6:46 AM
Subject: Re: Atlas NOV Response Letter
Bob,

| concur with the letter 04/03/00.

| don't think that the radon would be in equilibrium with its daughters at the nearest resident . 1) because
they are to close to the site boundry; 2) if there is any breaze at all it would not reach equilibrium for a
distance of several miles. :

On the bottom of the first page of Stephen A. McGuire’s paper, he also indicates that at a distance of
several miles from the source, the short-lived daughters of radon-222 will not be near equilibrium with
radon-222 and will have activities below that of radon-222.

>>> Bob Evans 04/02 1:04 PM >>>
Please concur with the attached letter or provide me with your proposed changes.

Basically, we are asking for more information about the tailings pile repairs, we are accepting their
response to the LLD problem, and we are deferring the URL.

| will confirm this with Blair and John L., but | decided to turn the radon issue over to ORISE. We need
environmental samples to confirm whether or not the radon is or is not in equilibrium with its daughters.

The license does not require PWC to take these types of samples, and | understand that the NRC has
money in a pot for ORISE’s assistance in any manner we so choose. '

Let me know your comments ASAP so we can get the letter out. Thanx.

Rob

/‘\\.
__/-?\
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From: Dan Rom /’1/”7 5 b

To: Bob Evans } %

Date: Mon, Apr 3,2000 8:07 AM
Subject: Re: Atlas NOV Response Letter
Bob:

| have no problems with your letter.

DSR

>>> Bob Evans 04/02 1:04 PM >>>
Please concur with the attached letter or provide me with your proposed changes.

Basically, we are asking for more information about the tailings pile repairs, we are accepting their
response to the LLD problem, and we are deferring the URI.

I will confirm this with Blair and John L., but I decided to turn the radon issue over to ORISE. We need
environmental samples to confirm whether or not the radon is or is not in equilibrium with its daughters.
The license does not require PWC to take these types of samples, and | understand that the NRC has

money in a pot for ORISE’s assistance in any manner we so choose.

Let me know your comments ASAP so we can get the letter out. Thanx.

Rob
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From: Terry J nson/,ﬂﬂfﬁm 5 WSS
To: Bob Evans, Dan Rom, John Lusher

Date: Mon, Apr 3, 2000 8:38 AM

Subject: Re: Atlas NOV Response Letter

I like the style and the tone of the letter and concur in this action. It would be helpful if the licensee could
provide us with some photographic documentation of the repairs that were made. That way, we can geta
better idea if they need to do more or if we need to do another followup inspection. We'll probably need to
do a followup, anyway, because of the public attention.

| suggest the addition of one sentence at the end of the third paragraph that ends with ".....after Februrary
8, 2000."

Add this ( or something like it): This information should include photographs of the repairs that were made
and measures that were taken to prevent erosion of contaminated material from the cell.

Let me know if you need anything else.
>>> Bob Evans 04/02 1:04 PM >>>

Please concur with the attached letter or provide me with your proposed changes.

Basically, we are asking for more information about the tailings pile repairs, we are accepting their
response to the LLD problem, and we are deferring the URI.

I will confirm this with Blair and John L., but | decided to turn the radon issue over to ORISE. We need
environmental samples to confirm whether or not the radon is or is not in equilibrium with its daughters.
The license does not require PWC to take these types of samples, and | understand that the NRC has

money in a pot for ORISE’s assistance in any manner we so choose.

Let me know your comments ASAP so we can get the letter out. Thanx.

Rob

CC: Blair Spitzberg
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TO:  Eric Ryback of Linder Dividend Fuad, Inc. FAX NUMBER: 314 727-3866
U.S. Nuelcar Regulatory Commission Chicf 301 415-5397
' Corporation Andins dc Fomento 011 582-209-2406
Environmental Protection Agency 415 744-1796 .
Teamsters Pension Trust Fuzid of PA NG
Aflas Corp, 1978 Retirerient Plin 303 629-2445
Curt and Ana Goldschmidt.o/o Steven M. Bonzha .520 7950177
Us. Nnclercgnl:uory Comnus:lon 301 415-5387
John M. Devaney * Via Federal Bxpress
Catherine Weaver - -303 789-2949
Shaw Pitman Potts & ’I‘rnwbndgc (nun. Tony 'onmpson) 202 663-8007
- Haeding Lawson Assomtcs - mn 1 303292-5411°
Frecbom & Popers - ' 303 628-4240
J&H March & Mclmnan (attn; Gerald Hayres) 303 313-8430
Donglas R, Cook : 702 826-0599
Coudert Brothers 212 6264120
Perkins Coic 206 583-8500
Panamcrican Mine Services, Inc, 011 591-2—366-731
IRS - CTOCIT 303 7846110
IRS District Counscl (at: John Weeda) 303 R44-3294
Industrial Finance Co. 541 484-6123

FROM:  Bonnie A, Bell Client Number: 54501

Date; September 22, 1998

'NUMBER OF PAGES TRANSMITTED (Including Cover Sheet): 21

Original to follow:

If therd is a problem with this transmission, please contact Beth -
. The infonination conlainad in or attached 1o this fncs:m:le trangnission is xmmded only for the eanfidential
use of the individnal(s) named gbave; 1f you are not the named recipient or tin agent mspcnsiblc for deliveriag it 1o
(he named tccxp'lcnt. you are hereby nolificd that you lmve received this documept in error and that Toview,

di®cmination of copying of the comninnication is prohibited. Tfyou have recelved (his cammunication in errar, please
notify us unmcdmtely by telephone and retsm the facsimile documcntm s by maxl. Thank you,

N

_ Description:  ATLAS CORPORATION - Various Motions Re: Post-Petition Financing,
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

A ATLAS CORPORA'I‘ION
a DclaWare corporatmn

EIN: 15-5503312

© Case No, 98-23331 DEC
Chapter 11

Nt Sl S N o ot

"N OTICE OF HEARINGON EMERGENCY MOTION FOR INTERTM ORDER
AU’I‘HORIZ‘ING POST-FETITION FINANCING PORSUANT TO

b _11 US.C. §364(e)(1) and (2)

.» NOTICE ISHEREBY GIVEN thaxAtl&% Corporzmon. chtor herem, applu\sd to tlus Court
for an Order Anﬂwnzmg Post-Petition Financing pursnant to 11 U.S,C. §364(c)(1) and (2). The
Debtor has further filed an Emergency Motion requesting approva) of financing to mset its expenses

during the notice period of the Motion.

'NOTICE is hereby given that the Court has scheduled a hearing on the Emergency Motion

for Tnterim Order Authorizing Post-Petition Loan pursuant to 11 U.S.C. §364(c)(2) for Friday

- September 25, 1998 AT 1:30 p.m. in COURTROOM A, UNITED STATES BANKRUPTCY
CQURT, 721 19" STREET, FIFTH FLOOR, DENVER, COLORADO 802062-2503,

Dated thlséb?hgayof September, 1998.,

e
Hayvey Sender, #7546
. Bonnie A. Bell, #14923

1999 Broadway, Suite 2305

- Denver, Colorado 80202
- (303)296-1999 : o _
. Fax No. (303) 296-7600 . S

B-mail: kswpc@idcomm.com AN
ATTORNEYS FOR DEBTOR
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO 8883722 7 2: g3

. o U,S. EAnkpo=Tor SOuRT ‘
INRE: - ) DISTRICT 07 COLORADD
_ ) t- -
ATLAS CORPORATION ) Case No. 98-23331 DEC
a Delaware corporation ') Chspter 11
)
-EIN; 15-5503312 )

'EMERGENCY MOTION FOR m'rEmM ORDER AUTHORIZING
Posr-rm*mon FINANCING PURSUANT TO 11 U.S.C. §364(c)(1) nnd @ -

pee oo Atlas Cotporanon, by and through its- Tcounscl -Sender & Wasserman, P.C. and for jts -
, Emergcncy Motion for Interim Order Authorizing Post-Petition Financing Purswant to 11 U. S C.
§364(c)(1) and (2), hercby states as follows:

1 The Debtor filed its petiton for rehef vnder Chapter 11 of the Bankmiptcy Code on

Scptember 22, 1998 and since that date has been operatmg asa Debtor in Possession.
2. Prior to the Petrtmn-‘Date, the Debtor was pnnctpall}' engaged inthe exploration,
development and exploitation’ of mineral resource properties. The Debtor has five' subsidiaries
-~ including;: (1) 100% ownership in Atlas Precious Metals, Inc. incorporated under the laws of the State
of Nevada which holds the property referred to as Grassy Mountain and -poriions of the Gold Bar
claim block; (i) 100% ownership of Atlas Gold Mining Inc,, incorporatad under the laws of the State
- of Nevada which holds the mineral resources and oth:r asiets and infrastracture at the Gold Bar
‘ming; (tii) 100% ownership in Arsur, Inc., a Grand Cayman corporation which owns and cperates
‘mines in Bolivia, South America thmugh a2 Bolivian Yranch; (iv) 100% ownership in' Suramco
Metals, Inc.; and (v) ownership of approximately 61% of ths stock of Comerstone Industrial Mineral

_ Corporatwn ("Comerstone") (formerly knuw.n as Phocnix Financial Holdmgs, Inc).

3. The DEbtor continues to operate its busmesscs as dcbtor-m-possmmn pursuant to
Sections 1107 aad 1108 of the Bankruptcy Code. -No Creditors’ Committees have yet been
appomted. : ' S :

4. The Debtor is in the process or has negptiated a Deposit Agreement with Seven Peaks

Mining, Inc, *Deposit Agreement”™) pursuant to which Seven Peaks will make or will cause a divect

. or wholly éwned subsidjary to maks and Offer for all of the issued and outstanding common shares

.. _ of Comerstone Industrial Mineral Carparstion, Carnerstone produces and processes perlite for sale
"o end-users.
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5. The Debtor is in'need of post-petition financing to assist it in meeting its necessary
operating expenses and working capital needs during the Chapter 11 procecding. Seven Peaks
‘Mining, Inc. has agreed to provide a credit facjlity in an amount not to exceed Seven Hundred and
Fifty Thousand Dollars ($750,000) subject to the provisions of the Agreement. for Debtor in
Possession Financing, (“the Loan Agreement™). Contemporancous with the filing of this Motion, the
Debtor has filed a Motion for Order Authordzing Post-Petition Financing Pursuant to 11 U.S.C.
§364(c)(1) and (2) ("Post-petition Loan Motion®), which loan will be.secured by a security interest
upon the Debtor’s ownership interest (18,352,991 common shares) in Cornerstone Industrial

Minerals Corporation (hereinafter “Collateral”). The Loan Agrcoment is attached to Post-Petition
Loan Motion. . A

Voo - NN

P - X \

6. Under the terms of the Agteement for Debtor in Possessxon Financing, Seven Peaks
has agreed to advance $250,000 to the Debror upon entry of an Order authorizing interim financing
to assist it in meeting its operating abligations. The Debtor is not currently able ta meet its operating
obligations, including its payroll, without the infirsion of additional financing. It is critical to the
Debror’s ability to reorganize that it be able to meet its post-petition obligations, mcludmg payroll
to preserve the value of the Débtor's assets, The agreement that the parties are negotiating for the
sale of Comnesstone is as a going concern. Thus its continued opcraitons are necessary to preserving
value for the estate, Further, the ability to continue ta operate is critical to the Debtor’s ability to
avoid the incurrence of environmental }iablities,

7. The Debtor requests that this Court enter an Order under Federal Rule of Bankruptcy
Procedure 4001(c) anthorizing the Debtor to draw immediately on the line of credit to meet these
expenses its operating expenses in an amount pot ta exceed $250,000 to avoid immediate and

irreparable harm to the estate pending a final hearing. A budget setting forth the necessary expenses
is attached hereto as Exhibit A. '

8. THE DEBTOR REQUESTS THAT THIS COURT HOLD AN EMERGENCY
HEARING ON THE INTERIM USE OF LOAN PROCEEDS AS SOON AS FOSSIBLE IN
ORDER THAT THE DEBTOR MAY BE ABLE TO MEET ITS OPERATING EXPENSES
DUE AND PAYABLE DURING THE 15 DAY NOTICE PERIOD. AN

WHEREFORE the Debtor respactfully requests that this Court enter its order anthorizing the
Debtar to immediately obtain credit on the terms and conditions set forth hercin and in the Motion
for Authority to Incur Post-petition Toan to meet the obligations in an amount up ta $250,000 as set

forth in the Budget attached hereto as Exhibit A and for such othcr a.nd further relief as the Court
deems just.
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oﬂﬂ.gaoﬁn«wgw . 1,374

_.EBEB o o 2,700

~mﬁﬁﬁaﬁm.nwﬁ._.uﬁ... o . 58,164
ommonmuuuwnu . N 1,200

R :-.:..:.w-x...-_ g . l«- . § .

- Payroll mnooama« service 4 . 300 -
- Lapd payments _ 1,096
Travel expenses - HwBUO o 8,500
Vendor advances . 10,000
Subsidiary advances " 25,000 - . y
Stock transfer fees o 4,500 N .
SEC filing fees . A 200
-Newswie sctvices ’ . 550 .

~ Due diligence expenses 15,000
Miscellaneous expenses

3,000
Total BGBEEG« 354302 (194,302)

Anticipated cash deficlt . (164,555)

TOTAL P.OR
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UNITED STATES BANKRUPTCY COURE-2**
FOR THE DISTRICT OF COLORAD
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ATLAS CORPORATION ) Cas\&?jf,’:??éﬁ?ibgﬁﬁ;

* a Delaware corporation Y  Chaffart +

) - .

EIN: 15-5503312 B
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MOTION FOR ORDER AUTHORIZING POST-PETITION
FINANCING PURSUANT TO 11 US.C. §364(c)(1) and )

" Atlas Cotparation, by and throughis connsel Sender & Wosserman, P.C. and for its Motion.
for Order Authorizing Post-Petition Financing Pursuant to 11 U.S.C, §364(c)(1) and (2), hereby
states as follows: _ . * - -

1. .. The Debtor filed its petition for reliefunder Chapter 11 of the Banktuptcy Code on
Scptember 22, 1998. : 4

2. Prior to the Petition Date, the Debtor was principally engaged in the exploration,

* development and exploitation of mineral resource properties, The Debtor has five gubsidiarics

including: (f) 100% ownership in Atlas Precious Metals, Inc, incarporated nnder the lawa of the State

of Nevada which holds the property teferred to as Grassy Mountain and portions of the Gold Bar

*claim block; () 100% ownership of Atlas Gold Mining Inc, incorporated under the laws of the State

' of Nevada which holds the mineral resources and other assets and infrastructure a1 the Gold Bar mine;

(iii) 100% ownership in Arisut, Inc., 2 Grand Cayman corporation which owns and operates roines

in Bolivia, South America through a Bolivian brancly; (iv) 100% ownership in Suramco Metals, Inc.;
_— and (v) ownership of approximatsly 61% of the stock of Cornerstone Industrial Mineral Corporation.

(*Cornerstone”) (farmerly known a5 Phoenix Financial Holdings, Inc.). - N

"3, The Debtar continues to operate its businesses as debtor-In-passession 'pur'a:uantto
Sections 1107 and 1108 of the Bankruptcy Code, No Creditors' Committees have. yet been
appointed. . - S ' .

4, The Debtor is jn the process of or has negotiated a Deposit Agreement with Seven
Peals Mining, Inc, (“Deposit Agreement”) pursuant to which Seven Peaks will make or will cause
a direct or wholly owned subsidiary to make an Offer for all of the issued and outstanding common

shares of Cornerstone Industrial Mineral Corporation, Cornerstons produces and processes periite
for sale ta end-users. S .

5. The Debtor is in need of post-perition financing to assist-it in meeting Its necessary

- - operating expenses and working capital needs duting the Chapter 11 proceeding. Seven Peaks
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Mining, Iné. has agreed to.provide a credit facility is an amount ot to exceed Seven Hundred and
Fifty Thousand Dollars (8750,000) subject to the provisions of the Agreement for Debtor in
Possession Financing, (“the Loan Agreement”) a copy of which is attached hereta as Exhibit A

6. ' The pertinent terms. of the Loan Agreement are as follows:

a, The total principal balance of the loan shall be §750,000. Lender agrecs to advance
$250,000 to Debtor upon approval by the Bankruptcy Court of the Debtor’s Mation
for Treerim Order Approving Debtor in Possession Finagcing. Lender agrees to fund

the remalning $500,000 upon entry of an order by the Baskruptoy Court approving
the Debtor in Passession Financing, -

b. The Loan shall bear interest on the outstanding principal amount at the rate of ten
percem (10%) per anmum. Interest on each of the Loans shall be payable monthly, in
arrears, on the earlier of () the first Business day of the month and (if) the date when

. such Loan become shall become due (whether at maturiry, by reason of prepayment

R - o:.;_cgélel‘aﬁori’é_r. otherwise), "~ - e N T R

NN

AN

¢.  The outstanding principal balance of the Loan shall be due and payable upon the
-earfier of () one year following the date of this Agreement and (i) the closing of the
sale of the Debtor’s interest in Comerstone. In the évent that the-sale is closed, -
pursuant to paragraph 3(c) of the Deposit Agreement, the amount outstanding under
this Agreement shall be credited against the purchase price under the Deposit
Agreement. This Agreement shall also be subject to the provisions of paragraph 12(c)
of the Depasit Agreement which provides that in the event that Seven Peaks:
terminates the Deposit Agreement without causé under certain coaditions of the
Deposit Agreement, Atlas shall be cotitled to retain the first $250,000 provided by
Seven Peaks under this Agreement, phus interest.

d. As security for the Laan, Debtor grants to Lender, and Lender is provided a first and
prior security interest and lien, effective from the Petition Date, upon the Debtor’s
ownership interest (18,352,991 common shares) in Cornersione Industrisl Minerals
Corporation (hereinafter “Collateral”). The Debtor is currently in possession of the
Collateral. Within five days following an advance of funds under this Agreement, the
Dehtor will deposit the Collateral inta 2 mumally acceptable third pasty escrow
account to be held under she terms of Debtor in Possession Financing Agreement and
the Deposit Agreement. The Agreement provides that the lien shall be 4 first and prior
Jien in and upon the Collateral as such liens are provided for under sections 364(c)(2) !

- and (3) of the Bankruptcy Code and that the liens granted under tha Agrecment shall

not be subject to, subordinate to, or pari passu with any other lien granted under
Section 364(d) of the Bankruptcy Code. N '

e. To further secure tepayment of the Loan but only to the exteat that the Lender is not
adequately protected by the Collateral, Lender shall also have 2 superpriosity

- : administrative expense claim over all administration expenses of any kind specified
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under sections 503(b) or 507(b) of ths Bankruptcy Code as pmv1ded for in section
364(c)(1) with- the exception of professional fees appruved by order of the
Bankruptcy Caurt, Lender bas specifically agreed that its superpriority administrative

expense claim is subject to a carve cut for professional fees approved by Ordcr of the
- Bankruptey Court.

PO

f In the event of conversion of the Debtor's bankruptcy case ta a case under Chapter
7 of the Bankriptcy Code, the superpiiority administrative expense claim shall be
junior to the approved fees and expenses of administration of the Chapter 7
pmceedmg The ‘Debtor shall not,: without Seven Peak’s express\written consent,
incur expenses of administration under Section S06(c) of the Ba.nkmp:cy Code for
maintaining and preserving the collateral which might, have prarity aver the liens
granted to Seven Peaks under this AgreemenL

7. The Debtor is unable to obtain unsemred credit t0 mest its opcxatmg and payroll
expenses The Débtor believés that the friancing pmp05cd héreint will tie sufficient to allow it to’
make sufficient payments to meét such expenses, 1o meet its working capiral fequirements, and to .
permit 2 successful reorgamzauon The post-petition. financing is critical to the Debtor's abllxty o
‘seivice its busmcss opcrzmons and to preserve the value of its asgets,

8.. " The Debtor does not have any secured creditors other than parties issuing bonds
secured by certificates of deposit arising from the Debtor’s environmental clean-up obligations.

9. The Debtor submits that this post-petition financing is in the best interests of the
estate. The Debtor has been unable to obtain financing solely on an unsecured, administrative, or
superpriority basis, pursuaant to 11 U.8.C. § 364(b) or (c).

10.  The lender is acting in good faith in extending credit on the terms described in this
Maotion and the Debtor in Possession Financing Agreement. The lender and the Debtor have’
negotiated the terms of the credit facility and the Term Sheet at arm's-length and in accordance with

reasonable business terms Accoidingly, the lender is entitled to the protections “afforded under 11
U.S.C. § 364{e), : -

11.  Pursuant to Fed. R. Bankr. P. 4001(c)(2), the Court may commence a ﬁnal hearing
on this Motion 15 days after service. This Motlon is being served by hand defivery or facsxmﬂc to
the United States Trustee and thc twenty largest unsccurcd creditors ot‘the Debtor.

WHEREFORE, the Debtor respectfully requr.sts that this Court enter an Order authorizing
thie Debtor to incur post~peuuon financing on the terms and conditions set forth in the Agreement for
- Past-Perition Financing attached hereto as Exbibit A pursuant to the provisions of 11 U.S.C.
§§364(c)(1) and (2) and for such other and further relief as the Court deems just.

-
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IN THE UNFTED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In te; o . - ;
7 ' Chapter 11

ATLAS CORPORATION

a Delaware corporation

Case No. 98-23331 DEC_
EIN:. 15-5503312 '

Wl Nt S Nt N S N et

Debtor.

| AGREEMENT FOR DEBTOR IN POSSESSION FINANCING

- . This Agreement for Debtor- in Possession Fidancing (this *Agreement”) is entered into
by and between Atlas Corporation, debtor-in-possession (in such capacity, the "Debtor” or -
“Borrower”) and Seven Peaks Mining, Inc,, (the "Lender” or “Seven Peaks”) (the

" “Agreement”) acting through dielr undersigned aforneys, o

A.  On September.22, 1998, (the "Petition Date®), the Debtor filed with this Court

- " petition for relief under Chapter' 11 of Title 11 of the United States Code, 11 U.S.C.
Sections 101 et seq. (the "Bankruptcy Code’).

B.  Prior to the Petition Dats, the Debtor was principally engaged in the _
exploration, development and explojration of mineral résource properties, The Debtor has five
subsidiaries including; (i) 100% ownership in Atlas Precious Metals, Inc. incorporated under
the laws of the State of Nevada which holds the property referred 1o as Grassy Mountain and
portions of the Gold Bar claim block; (if) 100% ownership of Atlas Gold Mining Inc.,
incorporated under the laws of the State of Nevada which halds the mineral resources and
other assets arid infrastructure at the Gold Bar mine; (iif) 100% ownership in Arisur, Inc,, a
Grand Cayman corporation which owns and operates mines in Bolivia, South America through
a Bollvian branch; (iv) 100% ownership in Suramco Metals, Inc.; and (¥) ownership of '
-approximately 61% of the stock of Cornerstone Indusfrial Mineral Corporation {(*Cornersione”)
(formerly known as Phoenix Financial Holdings, Inc,).

C.. The Dehtor continnes ta opcrate its businesses as debtor-in-possession pursuant

to Sections 1107 and 1108 of the Bankruptcy Code, No.Creditors* Committees have yet been -
appointed. - :

EGIBIT A
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D.  The Dehtor is in the process or has negoriated a Depos it Agreetsent with Seven
Pezks Mining, Inc. pursuant to which Seven Peaks will make or will cause a direct or wholly
owned subsidiary to make an:Offer for all of the issued and putstanding common shares of
Cornerstone Industrial Mineral Cérporation. Cornerstone produces and procésses perlite for
sale to end-users. Y

E. - The Debtor ig in need of post-petition financing to assist it in meeting its -
necessary operating expenses and working capital needs during the Chapter 11 proceeding,
Seven Peaks Mining, Inc. has agreed to provide a credit facility in an amount pot to exceed
Seven Hundred and Fifty Thousand Dollars ($750,000) subject to the provisions hereof.

Now, subject 10 the following terms and condisions, the Debtor and Lender hereby
agree as follows: ' : . : A

. Section1.  Loams. Upon the terms and subject to the conditions set forth in this
Agreement, Lender agrees to make to the Borrower revolving loans (each indjvidually, a “Loan”

- and collectively, the “Loans™), in an amount to not exceed §750,000. Lender agrees to advance -

$250,000 to Debtor upon approval by the Bankruptcy Court of the Debtor’s Motion for Intedm

Order Approving Debtor in Possession Financing. Lendey agrees to fund the remaining $500,000
upon entry of an order by the Bankruptcy Court approving the Debtor in Possession Financing,

Section 2. TInterest. The Loan shall bear, and the Borrower agrees to pay, intecest on
the outstanding principal amotnt at the rate of ten percent (10%) per annum. Interest on each of
the Loans shall be payable ronthly; in arrears, on the earlier of () the first Business day of the |
month and (ii) the date when such Loan become shall become due (whether at maturity, by reason
of prepayment or acceleration or otherwise). Interest on each Loan shall accrue from day to day
from and inchuding the date of the inaking of such Loan to and excluding the due date ar the data
of any repayment thereof. Interest on each Loan shall be computed on the basis of 2 365/366-day
year and paid for the actual number of days elapsed,

Scction3.  -Maturity.  The outstanding principal balance of the Loan shall be duc .
and payable upon the earlier of (i) one year following the date of this Agreement and (it) the
closing of the sale of the Débtor’s interest in Comerstone, In the event that the sala is closed,
pursuant to paragraph 3(c) of the Deposit Apreement, the amount outstanding under this
Agresment shall be credited against the purchase price under the Deposit Agreement. This
Agreement shall also be subject 1o the provisians of paragragh 12(c) of the Deposit Agreement
which provides that in the event that Seven Peaks terminatcs the Deposit Agresment without
cause under certain conditions of the Deposit Agreement, Atlas shall be entitled to retain the first
$250,000 provided by Seven Peaks under this Agreement, plus interess,

Section 4. Prepaymeﬁzs. So. ldng as an Event of Default has not occurred and is
continulag, the Loans may be prepaid in whole or in part at any time without penalty or premiurm.
All prepayments shall be applied first to unpaid interest and than to princjpal.

2 | v ‘
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Section5.  Grantof Security Interest. As security for the Loan, Debtor hereby grants
to Lender, and Lender is hereby provided a first and prior security interest and lien, effective from
the Petition Date, upon the Debtor's ownership interest (18,352,991 common shares) in
Comerstone Industrial Minerals Corporation (hereinafter *Collateral”). The Debror is currently in
possession of the Collateral.  °. : :

Section6,  Perfection of Postpetition Lieris. The lians and sectiity interests in the” '
Collateral securing the Loan shall be deemed automatically perfected upon the entry of the Interim
Order, and Lender shall not be required to file or record any documents to take further steps in
order to perfect such liens and security interests, Within five days following an advance of funds
uader this Agreement, the Debtor will deposit the Collateral into a mutually acceptable third party
escrow accouat to be held under the teoms of this Agreement and the Deposit Agreement.

‘Nevertheless, if Lender shall, in its sole discretion, elect for any reason to file or record any
financing statements, deeds of trust, notices or other documents with respect to the Collateral,
Debror shall execute the same upon Lender’s request. Lender is authorized to effect such filings

" and recardings and such filings and recordings shall be deemed to have been made on the Petition
Date. Debtar shall perform all acts, and execute and comply with the terms of Such other
documents, instruments and agreements which Lender may require or may be otherwise deemed

~ necessary by Lender in its sole discietion fo effectuate the terms and conditions of this
Agréement. : :

1

Section 7. Superpriority Administrative Expense Claim. To further secure
repayment of the Loan but only to the cxtent that the Lender is not adequately protected by the
Collateral, Lender shall also have a superpriority administrative expense claim over all
administration expenses of any kind specified under sections 503(b) or 507(b) of the
Bankruptcy Code as provided for in section 364(c)(1) with the exception of professional fees
approved by order of the Bankruptey Court. Lender hereby agrees that its superprloriry
administrative expense claim is suhject to a carve out for professional fees approved by Order
of the Bankruptey Court. The aforementioned liens shall be & first and prior lien in and upon
the Post-Petition Collateral as such: liens are provided for under sections 364(c)(2) and (3) of

~ the Bankruptcy Code. The liens granted hereunder shall not be subject to, subordinate to, or
pari passu with any other liea granted under Section 364(d) of the Bankruptey Code. In the
event of conversion of the Debtor’s bankrupicy case to a case under Chapter 7 of the
Bankruprey Code, the superpriority adminisirative expense claim shall be junior to the
approved fees and expenses of administration of the Chaprer 7 proceeding. The Debtor shall
not, without Seven Peak’s express written consent, incur expenses of admlnistration under
Section 506(c) of the Bankruptcy Code for maintaining and preserving the cotlateral which ¢
might have priority over the lisng’ granted to Seven Peaks under this Agresment,

Section 8.  Events of Default. The occurrence of any one or more of the following
events, acts or occurrences shall constitute an event of default (an *Event of Default”) hereunder;
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(@) Failure %ta Make Payments. The Borrower ghall fail to pay, within ten (10) days of
when due, any principal (Whether at stated matusity, upon acceleration, or otherwise) or interest
on any Loan,; of B '

()  Breach of Certain Covenants. "The Botrower shall fail duly and punctually to.
perform, camply with or ohserve any-agreement, cavenant, of obligation to be gegfqr_med, - .

observed or complied with by it under this Agreement. -

(c) Events in Bankruptcy Case. The Bankmptey Case 1s M$ed or converted to a
casc under Chapter 7 of the Bankruptcy Code, ora Chapter 11 trustes shall be appointed In the

- Bankruptoy Case. -

@) Modbﬁcallon &Eeﬁébtor in Poﬁé.ésfoﬁlamﬂ ’ TheBamcruthyCoun enters v
an order modifying the terrns of this Agresment without the consent of Seven Peaks.

(e) — Failu're%ta Obtain Appfoval 10 Utilize Cash Cc.:II;ater;dI_." ~ . The Borrower ta the -

best of its knowledge has no secured lender with rights to cash collateral, To the extent itis

_ determined that a lender exists with rights to cash collaseral, 2 faflure o obtain approval under

"Séction 363 of the Bankruptcy Code to se cash collateral of any secured lender holdinga ~

security interest in cash collateral. '

‘Section9.  Remedies, -Upon the occurrence of an Event of Defaulr, Lender may, in its
sole discretion: i) upon the entry by the Bankruptcy Court of an order anthorizing such action
(the application for which order shall be heard by the Bankruptcy Court on not more than five (5)
Business Days® facsimile notice at which the. only issue shall be whether an Event of Defanlt has
occurred and is contimuing), declare the principal of and accrued interest in the Loan forthwith
due and payable without presentment, demand, protest or other notice of any kind, all of which
are hereby waived by the Borrower; (if) exercise any rights or remedies under the this Agreement;
and (iii) exercise any and all other remedies available under applicable law.

If upon or after the occurrence of any Event of Defanlf, the Lender elects to exercise
remedies under this Agreement, the Lender shall have, and may exercise, any and all of the rights,
powers and remedies of a secured party under the Uniform Commercial Code or any other -
applicable statute, as the same may-be amended from time to time, all of which xights, powers and
remedics shall be cumulative and not exclusive, ta the extent permitted by applicable law.

® In addition ta all its other rights, powers and remedies under this Agréemcnt and
Applicable Law, the Lender shall have the right, all at the Lender's sole option any or all of the
following: o . - R S
a) to foreclose the security interest in the Callateral by any available Judicial
.procedure or without judicial process;
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b) 1o collect by legal proceedings or otherwise all dividends, distributions,
interest, principal of other sums now or hereafter payable upon or on account
of the Collateral, ‘ ' :
G) to enter into any extension of reorganization agreement or any other
agreement relating to or affecting the Collateral and, in connection therewith,
deposit or surrender control of any Collateral or accept other property in -
exchange therefor; ' I
"d) to settle, compromise or releass, on terms acceptable to the Leader, in
whole or in part, any amounts owing on the Collateral T

(i) ~ Borrower shall, at the Lender’ request, assemble the Collateral and make it
available to the Lender at a place to be designated by the Lender, Barrower shall make available
to the Lender ail computer and othér equipment of Borrower containing books and records
gertaining to the Collateral (and the assistance of the emplayees of Borrower having respansibility
for such equipment) and to use such computer and other squipment-at 0o chacge for the purpose
of obtaining information pertaining to the Collateral, including by making copies of computer and
-other files-and records.——----------- T .

- (i) The Lender may, if it so elects, seek the appointment of a receiver in a caurt of
competent jurisdiction other than the Bankruptcy Court to take possession of Collateral and to -

enforce any of the Lender’ remedies. The rights, remedies and powers of'any receiver appointed
by a court shall be as ordered by the court. -

(iv)  The Lender shall hava the righe to sell, lease, or otherwise dispose of all or any
Collateral in its then existing condition, at public or private sale or sales, with or without
representations or warranties, alf as the Lender, in its discretion, may deem advisable. The Lender
shall not be obligated ta make any sale of the Collateral regardless of notice of sale having been
given. If sale of all of any pact of the Collateral is made on credit or for future delivery, the
Collateral so sold may be retained by the Lender until the sale price is paid by the purchaser or
purchasers thereaf, but the Lerder shall not iacur agy Bability in case any such purchaser or
purchasers shall fuil to take up and pay for the Collateral so sold and, in case of any such faiture,
such Collateral may be sold again upon like notice. The Lender may purchase all or pay part of
the Collateral at public or, if permitted by Applicable Law, private sale, and infien of actbal
payment may apply against such purchase price any amount of the-Obligations.. Borrower agrees
that any sale of Collateral conducted by the Lender ia accordance with this Section 10 shall be
deemed to be 2 commiercially reasonable sale under Section 9-504 of the UCC. '

'(v)  Intheevenfof default by the Borrawer of its ohligations owing hereunder, the
outstanding obligations awing from Cornerstone to the Borrower shall not exceed one-million,
four-hundred thousand dallars ($1,400,000) and Borrower hereby. agrees, in the event of defauit
to waive any claim against Comerstone which exceeds this amount.

5
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Section 10. Application of Proceeds. Any cash proceeds received by the Lender in
respect of any sale of, collection from, or other realization upon, all or any part of the Collateral

following the occurrence of an Event of Default may he held by the Lender a3 Collateral and/or
then or at any time thereafter applied as follows: ‘

Q) first, to reimburse Lender for the costs and expenses incurred by itin
disposing of the Collateral; and : -

()  second, on account of the Laan.

Section 11. Notice of Disposition. Lender will send or otherwise make available to
Rorrower reasonable notice of the time and place of any public sale or of the time on of after
which any private sale of any Collateral is to be made, Borrawer agrees that any notice requited
to be given by the Jender of 2 sale or other disposition of Collateral, or any otherintended action  *
by the Lender, that is received in accordance with the provisions sct forth in Secticn 13 five days
prior to such proposed action, shall constitute commercially reasonable and fair notice thereof to
the Rorrower, The Lender may adjourn any public or private sale from time to time'by :
announcement at the fme and place fixed therefor and such sale may, without further notice, be
_made st the fime and place to which it was so adjourned, Borrower hereby weives any right to
reccive notice of any public or private sale of any Collateral or other security for the Obligations
except as expressly provided for in this Section. ‘

MISCELLANEOUS PROVISIONS
Section 12.  Waivers; Modifications in Writing,

(8)  Failure or Delay. No failure, delay or discontinuance on the part of the Lenderin
exercising any right, power, or remedy hereunder shall operate as 3 waiver thereof, nor shall any
sinple or partial exercise of any such right, power, or remedy prechude any other or further
 exercise thereof or the exercise of any other right, power, or remedy. The remedies provided for
under this Agreement, in the Nota and Security Agreement are cumulative and are not exclusive
of any remedies that may be available to the Lender at law, in equity, or otherwise. No
amendment, modification, supplerment, termination, consent, or waiver of this Agreement, oc the
Note or Security Agreement, nar conscnt to any departure therefrom, shall in any eveat be
effective unless the same shall be in-writing and signed by the Lender. N ‘ ‘

(®)  Limited Waiver. Any waiver of any provision of this Agreemnent or the Note or
Security Agreement shall be effective only in the specific instance and for the specific purpose for
which given. No notice to or dernand on the Borrower in any case shall entitle the Barrower to
any other or farther notice or demand in similar or other circumstances, Agy amendment,
modification, termination, waiver or consent effected in accordance with this Section 10.03 shall
be binding upon each holder of any Note, each fumre holder of any Note, and the Borrower, The
Borrower agrees and acknowledges that it shall not be entitled 10 rely upon or assert any
purported, implied, or oral modification hereof.

2)
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Section 13. Notices, All notices, demands, instructions and othcr communications . . .
required or permitted to be given to or made upon any party hereto shall he in writing and shall be
. personally delivered or sent by courier, by overnight mail, by repistered mail or certified mail,

- ‘rétum receipt requested, postage prepaid, or by prepaid te!ex, telecopy or telegram (with
megssenger delivery spemﬁed) and-shall be deemed 10 be given for purpuses of this Agreement. on
the day that such writing is received by the intended recipient therzof. Unless otherwise sgec:ﬁed

in a notice sént or delivered in accordance with the fomgomg pmwnons of this'Section13 e
‘notices, demands, instructions and other communications in Writiog shall be given to ar ma‘ f
-upon the rwpecuve parties hereto at the followmg addresses' ' : ’

If to Lender: '
Seven Peaks Mining Company, Im:, ;

1500 Big RunRoad i
PR Ashland,-Kemclcy4110 o
Altention: Michael Stanley, Prcsxdent

Facmmile (606) 928-0450 '

with copy ta - o

 Robert A, Basett, Esq :

- Dorsey & Whitey, LLP
370 Seventeenth Street, Suite 4400
Denver, Colorado 80202-5644
(303) 828-1515 :
Facsimile (303) 629—3450

If to Bomrower:
Atlas Corporation
370 Seventeenth Street
Suite 3140
. Denver, Colorado 80202
Facsimile (303) 629-2445

'Wlthcnpyto . - s . T i

Sender & Wasserman, P C. L '

©_. ..~ 1999 Broadway, Spite 2305 . BN
Denver, Colarado 80202 -
Facsimile: (303) 296-7600

Sccuon 14,  Successors and Assi As.:ignmem by Lender.

(2) ~ Binding Upon Successors and Assigns This Agreement and any amendments
hereto shall be binding upon and inure to the benefit of and be enforceable by the Borrower and
the Lender and their respective successors and assigns. The Bo:mwer may oot assign oy mmsfcr
any interest hereundcr
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) | Assignments by Lender. The Lender may assign its- Loans and its rights-under this
Agreement.

Section 15.  Governing Law. This Agreement shall be depmed to have been made in the
 State of Colorado, and the validity of this Agreement and the construction, interpretation, and
enforcement thereof, and the rights of the parties thereto, shall be determined under, gavernied by,
and construad in accordance with the laws of the State of Colorado, without regard to principles -
of conflicts of law, . ,

Section 16,  Jurisdiction and Venue. To the maximuim extent permitted by law, the
parties agree thar all actions or proceedings arising in copnection with this Agreemeat, shall he
tried and litigated oply in thi€ Statg and federal courts located in the City and Caunty of Denver,
State of Color#de.” Borrower and Lender, to the extent they may legally do 50, hersby waive any
right each may have to assert the doctrine of forum non conveniens or to object t6 venuc to the
extent any proceeding is brought in accordance with this section and stipulare that the state and
federal courts located in the City and County of Denver, State of Colorado shall have personam
jurisdiction and venue over such party for the purpose of litigating,any such dispute, controversy,
or praceeding arising out of or related ta this Agreement, to the extent permitted by law, service
of process sufficient for persanal jurisdiction in any actjon agaiust Borrower or Lender may be
made by registered or certified mall, retm receipt requested, to Borrower’s and Leader's
addresses indicated in section 13. Ths Borrower and Lender agree that any final judgment
rendered against it in any action or proceeding shall be conclusive as to the subject of such final
judgment and may be enforced in other jurisdictions in any mamer provided by law,

Section 17.  Severability of Provisions, Any provision of this Agreement which is
jllegal, invalid, prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such illegality, invalidity, prohibition or unenfarceability without
invalidating or impatring the remaining provisions hereof or affecting the validiry or enforceability
of such provision in any other jurisdiction.

Section 18,  Effectiveness. Each and every provision of this Agreement, and all
obligations of the Borrower hereunder, shall remain in full force and effect and enforceable in
accordance with their terms-(except as enfoyceability is limited in-accordance with the provisions ,
hereaf) until all-of the loan obligations shall have beex paid in fisll or otherwisesatisfied.

Section 19.  Headings. Asticle and section headings used in this Agreement are for
convenience.of reference only and shall not constitute a part of this Agreement for any other
purpose or affect the construction of this Agreement. :

Section 20, . Execution in Counterparis, This Agreement may be executed in 2ny
number of counterparts and by different parties on separate counterparts, sach of which
counterparts, when so executed and delivered, shall be decmed to be an original and all of which
counterparts, taken together, shall constitute but one and the same Agreement. This Agreement
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. shall become effective upon the execution of a counterpa.rt hereof by each of the parties hereto.
At Lender’s dlScrcb.on. Leudet may accept facsimile gignatures ﬁ’om the Borrower,

Sectmn 21, Camylefe Agreement, This Agreemens constitutes the entire agreement
between the parties, and supersede -all prior discnssians, negotiations, offers, undecstandings, and
agreements with respect to the matters herein, There are no other understandings or agreements,

- and the Lender hag uotmadeanyrepresmtaﬂons or promises, unless specxﬁallysctﬁmhm tlns
: AgreementormtheDlPFmam:ngDocumcmsexmdmwmechonhcremth A }

Section 22, Interprztaﬂon Th:s Agreement and each of the DIP F‘mancmg Documents
* executed in connection berewith shall be construed to liherally effectnate the rights and remedies”
* of the parties hereto as exprassed hereiv, and neither such principle of interpretation nor the
" express language of this Agreement or any of the DIP Financing Documents executed in
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